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CONSTITUTION  OF  NEW  YORK 


CONSTITUTION 


OF 


THE   STATE   OF   NEW   YORK 

ADOPTED   NOVEMBER   6,    1894. 


PREAMBLE. 

Wp  the  DeoDle  of  the  State  of  New  York,  grateful  to  Almighty 
GZioTO^Tee^m%  order  to  secure  its  blessings,  do  establish 
this  Constitution. 

ARTICLE    FIRST. 

Sec.    !•  Peraons  not  to  be  disfranchised. 
2L  Trial  bj  jury* 

3.  Freedom  of  worship;  religions  IfDerty. 

4.  Habeas  corpus. 

6.  ExceoslTe  ball  and  Ones. 

t  Sm^niSton*  for  taking   prlTato   property;   prUate   roads;   drainage 

a.  FSLd5m*^S*8pSlch"and  press:  criminal  prosociitloiui  for  Hbel. 
f  m^To  aU^le  and  petition;  divorces;   lotteries.   pool-BcUlng  and 
gambling,  laws  to  prevent. 

10.  Kscheats. 

11.  Fendal  tenures  abolished. 
It.  Allodial  tenures. 

13.  Uf»an  of  agricultural  lands. 

14    Fines  and  quartpr-sales  abollsnea. 

18.  Damages  for  Injuries  causing  death. 
I  1    Pemoim  not  to  l»e  diiifrancliUed.  ,       .      ^     ^ 

m'member  of  this  State  shall  be  disrfranohised,  or  deprived  of 
nJ^oT^e  rights  or  privileges  secured  to  any  citizen  thereof, 
SSfe^  by  tiie  law  of  the  land,  or  the  judgment  of  his  peers. 

Const.    1846.  art.  I,  §  1. 

The  triarbv'juJy  in  all  cases  in  which  it  has  been  heretofore 
n^ahan  remai"  inviolate  forever;  but  a  jury  trial  may  be 
?^ved  by  the  parties  in  all  civil  cases  in  the  manner  to  be  pre- 
scribed by  law. 

Ctwt   1W«.  *rt.  I,  f  8.  ^ 


§§  3-7  COXSTITUTiex  OF  NEW  YORK.  Abt.  X 

I  3.  Freedom   of  ^vorHlilp;    rellflrlouH   llbert^^. 

The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  forever  be 
allowed  in  this  State  to  all  mankind;  and  uo  person ^all  be  ren- 
dered incompetent  to  be  a  witness  on  aecDunt  of  his  opinions 
on  matters  of  reliffions  belief;  but  the  lil>erty  of  conscience 
hereb5'  secured  shall  not  be  so  construed  as  to  excuse  acts  of 
Hcentiousness,  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

Const.    1846.  art.  I,  |  8. 

I  4.   Habeas  oorpna. 

The  privilege  of  the  writ  of  habeas  corpus  stiaU  not  be  sus- 
pended, unless  when,  in  rases  of  rebellion  or  Invasion,  the  public 
safety  may  require  its  suspension. 

Const.    1840,  art.  I,  |  4. 

I  6.  Bxeesslve  ball  and  fines. 

ExcesMve  bail  shall  not  be  required  nor  excessive  fines  im- 
posed, nor  shall  cruel  and  unusual  punishments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Const.    1846.  art.  I.  |  6. 

i   6.  Bill  of  riffhts. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  eases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the.  Legislature),  unless  on  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  defend  in  per- 
son and  with  cormsel  as  in  civil  actions.  No  person  shall  be 
subject  to  l)e  twice  put  in  jeopardy  for  the  same  offense;  nor  shall 
lie  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self; nor  be  deprived  of  life,  liberty  or  piv)perty  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation. 

Const.    1846,  art.  I,  §  8. 

§  7.  C'onipennatlon  for  tukiiifr  private  propertyi  private 
roadM)  dralnnfce  of  airrlcaltnral  landn. 

When  private  property  shall  be  taken  for  any  public  use,  the 
compensation  to  he  made  therefor,  when  such  compensation  is 
not  ma<le  by  the  State,  shall  be  nscertaintMi  by  a  jury,  or  by  not 
less  than  three  coniniiw>iouei*s  appointed  by  a  court  of  record, 
ns  shall  be  pescribed  by  law.  l*rivjite  roads  may  be  opened  in 
the  manner  to  be  prosi^ribod  by  law:  liut  in  evex»y  cAse  the  neces- 
sity of  the  road  and  the  amount  of  all  damage  to  be  eustaiuH 
by  the  opening  rhen*of  sihall  bo  first  determined  by  a  jury  of 
freeholders,  and  such  amount,  together  with  the  expenses  of  the  , 

Croceeding.  shall  be  paid  by  the  person  to  be  benefited.     General 
iws  mav  be  paswMl  permitting  the  owners  or  occupants  of  agri-r 
cultural  lands  to  con&truct  and  maintain  for  the  drainage  thereof, 
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necessary  drains^  ditches  and  dykes  upon  the  lands  of  others, 
ander   proper   restrictions  and    with   just  compensvition,   but   no 
9pecial  taws  shall  be  enacted  for  such  purposes. 
Coott.    1846.  art.  I,  i  7. 

I  8.  Freedom  of  speecli  and  press)  criminal  prosecn- 
tlons  for  libel. 

Ehrery  citizen  may  freely  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  responsdbie  for  the  abuse  of  that 
right;  and  no  law  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.  In  all  criminal  prosemttions 
or  indictment9  for  Hbels,  the  truth  may  be  given  dn  evidence  to 
the  jory;  and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shaH  be  acquitted;  and  the 
jnry  shall  have  the  right  to  determine  the  law  and  the  fact. 

Const.    1846.  art.  I,  {  8. 

i  9.  Riffht  to  assemble  and  petition)  divorces}  lotteries, 
94»ol-sclllnff  and  ffambllngrt  lavvs  to  prevent. 

No  law  shaU  be  passed  abridging  the  right  of  the  people  peace- 
ably  to  assemble  and  to  petition  the  government,  or  any  de- 
partment thereof;  nor  shall  any  divorce  be  granted  otherwise  tiian 
by  due  judicial  proceedings;  nor  shall  any  lottery  or  the  sale  of 
lottery  tickets,  pool-selling,  book-making,  or  any  other  kind  of 
gambling  hereafter  be  authorized  or  allowed  within  this  State; 
and  the  I/egislatare  shall  pass  appropriate  laws  to  prevent  offenses 
againvt  any  of  the  provisions  of  this  section. 

Coast.    1846.  art.  I,  i  10. 

i  lO.  Esebeats. 

The  people  of  this  State,  in  their  right  of  sovereignty,  iare 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  State;  and  all  landn  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or 
escheat  to  the  people. 

CoDflt.    1846,  art.  I,  i  11. 

f   11.  Feudal  tenures  abolished. 

All  feudal  tenures  of  every  description,  with  aN  their  incidents, 
are  declared  to  be  abotished,  saving  however,  all  rents  and  ser- 
vices-certain which  at  any  time  heretofore  have  been  lawfully 
created  or  reserved. 

GoQst.    .1846,  art.  I,  <  12. 

I  12.   Allodial  tenures. 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that« 
subject  only  to  the  liability  to  escheat,  the  entire  and  absokite 
property  is  vested  In  the  owners,  according  to  the  nature  of  their 
respective  estatesi 

Covt.    1M6,  art.  I,  |  IS. 

I  13.  I«eiises  of  agr.rlcultnral  lands. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any  rent 
or  service  of  any  kind,  shall  be  valid. 

Const.    1846.  9rt,  I.  %  \i, 
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« 
§  14.  Fine*  and  a«nrter-«Ale»  aboll»Hed. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be  void. 
Const.    1846,  art.  I,  <  15. 

i   16.  Piircliaae   of  landii  of   Indlanii. 

No  purehase  or  contract  for  the  sale  of  lands  in  this  State. 
made  since  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  ©hall  be  valid,  unless  made  under  the  author- 
ity, and  with  the  consent  of  the  Legislature. 

Const.    1840.  art.  I,  I  16. 

I  1<1-  Common  law  and  act«  of  the  colonial  and  state 
lesrlslatnrea. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  tlie  nineteeuth  day  of  April,  one  thousand 
seven  hundred  and  seventy-five,  and  the  resolutions  of  the  Con- 
gress of  the  said  colony,  and  of  the  convention  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hunoTed  and  seventy-seven,  which  have  not  since  expired, 
or  been  repealed  or  altered;  and  such  acti*  of  the  liegislatnre 
of  this  State  as  are  now  in  force,  shall  be  and  continue  the  law 
of  this  State,  subject  to  such  alterations  as  the  Legislature  shall 
make  concerning  the  same.  But  oil  such  parts  of  the  common 
law,  and  such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 

Const.    1846,  art.  I,  $  17. 

f  17.  GrantH  of  land  made  by  the  kins  of  Great  Britain 
since  177R)  prior  flrrauts. 

All  grants  of  land  within  this  State,  made  by  the  king  of 
Great  Britain,  or  iwrs«:>n»  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  sev- 
enty-five, shall  be  null  and  void;  but  nothing  contained  in  this 
Constitution  shall  affect  any  grants  of  land  within  this  State, 
made  by  the  authority  of  the  said  king  or  his  predecessors,  or  shall 
annul  any  charters  to  bodies  politic  and  corporate,  by  him  or 
them  made,  before  that  day:  or  shaW  affe<;t  any  such  grants  or 
charters  siuce  made  by  this  State,  or  by  persons  acting  under  its 
authority;  or  shall  impair  the  obligation  of  any  debts  contracted 
by  the  State,  or  individuals,  or  bodies  corporate,  or  any  other 
rights  of  property,  or  any  suits,  actions,  rights  of  action,  or  other 
proceedings  in  courts  of  justice. 

Const.    1840,  art.  I,  §  18, 

{  18.  Damaipeis  for  Inlnrlen  cnnslns  death. 

The  right  of  action  now  existing  to  recover  dumages  for  in- 
juries resiilting  in  death,  siiali  never  be  abrogated;  and  the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita.' 
tion. 

Hew, 
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ARTICLC3    SBCOlfD. 

Bee.     1.  Qaallflcatlon  of  voters. 

2.  Persons  excluded  from  tlgpt  of  sufnmge. 

3.  Oertsln  occapatlons  and  -  conditions  not  to  affect  resldojic*, 

4.  Reglstnitton  and  election  laws  to  bo  pasAod. 
K.  Manner  of  voting. 

6.  Registration  and  election  boatda  to  be  non-partlaan,  except  ftt  town 
and  Tillage  elections. 

}  1.  €|,iiaIfflcatlon   of  iroters. 

Every  mate  citizen  of  the  age  of  twenty-one  years,  who  shall 
hsTe  heen  a  citizen  for  ninety-  days,  and  au  inhabitant  of  this 
State  one  year  nest  preceding  an  election,  and  for  the  last  four 
montha  a  resident  of  the  county,  and  for  the  last  thirty  day&  a 
resident  of  the  election  district  in  which  he  may  offor  his  vote, 
shall  be  entitled  to  vote  at  such  election  in  the  election  district 
of  which  he  shall  nt  the  time  be  a  resident,  and  not  elsewhere, 
for  all  officers  that  now  are  or  hereafter  may  be  elective  by  the 
people,  and  upon  all  questions  which  may  be  submitted  to  the 
vote  of  the  people,  provided  that  in  time  of  war  no  elector  in 
the  actual  military  service  of  the  State,  or  of  the  United  States, 
in  the  army  or  navy  thereof,  shall  be  deprived  of  his  vote  by 
reason  of  his  absence  from  such  election  district}  and  the  Le^is- 
latnre  shall  have  power  to  provide  the  manner  in  which  and  the 
time  and  place  at  which  such  absent  electors  may  vote,  and  for 
the  return  and  canvass  of  their  votes  in  the  election  district  in 
which  they  respectively  reside. 

Const.    1946,  art.  II,.  (1. 

I  2.  Persona   cxelnded  from  tbe  rli^ht  of  aalTrnfirc. 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay, 
ofter  or  promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
aa  a  compensation  or  reward  for  the  jdvlnp  or  withholding  a 
vote  at  an  election,  or  who  shaH  make  any  promise  to  infliunce 
the  giving  or  withholding  any  such  vote,  or  who  shall  moke  or 
become  dirertiy  or  indirectly  interested  in  any  bet  or  wager  de- 
pendiBg  upon  the  result  of  any  election,  shaM  vote  at  such  elec- 
tion; and  upon  challenge  for  such  cause,  the  person  so  chal- 
lenged, before  the  officers  authorized  for  that  purpow  shaH  re- 
ceive hia  vote,  shall  swear  or  affirm  before  such  officers  that  he 
has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  pfomiised  to  pay,  contributed,  offered  or  promised 
to  contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
valuable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  made  any 
promise  to  influence  the  giving  or  withholding  of  any  such  vote, 
nor  made  or  become  directly  or  indirectly  interested  in  any  bet 
or  wager  depending  upon  the  resirit  of  such  election.  The  Legis- 
lature shall  enact  laws  excluding  from  the  right  of  suffrage  all 
^persons  convicted  of  bribery  or  of  any  infamous  crime. 

Const.   1846,  art.  II,  {  2. 
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I  8.  Gertatn  occupations  and  conditions  not  to  affect 
residence. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence,  by  reason  of  his  presence  or  absence, 
while  employed  in  the  service  of  the- United  States;  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  of  the 
United  States,  or  of  the  hjjrh  seas;  nor  while  a  student  of  any 
seminary  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison.. 

Const.    1846,  art.  II,  {  3. 

ft  4.  ReflTlstratlon  and  election  laivrs  to  be  passed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citizens  who  shaH  be  entitled  to  the  right  of  suflFrage  hereby  es- 
tablished, and  for  the  registration  of  votcr.^;  which  registration 
shall  be  completed  at  least  ten  days  before  each  eiection.  Such 
registration  shall  not  be  required  for  town  and  village  elections 
except  by  express  provision  of  law.  In  cities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  la.st  pre- 
ceding State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  appiicntion  only;  but  voters  not  residing  in  such 
cities  or  villages  shall  not  be  required  to  apply  in  person  for 
registration  at  the  first  meeting  of  the  officers  having  charge  of 
the  registry  of  voters. 

Const.    1846,  art.  II,  §  4. 

I  6.  Manner  of  -rotlnsr. 

All  elections  by  the  citizens,  except  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Const.    1846,  art.  II,  |  5. 

§  6.  Reifflstratlon  and  election  boards  to  be  bi-partisan, 
except  at  town  and  vlllafire  elections. 

All  laws  creating,  regulating  or  aflFecting  boards  or  officers 
charged  with  the  duty  of  registering  voters,  or  of  diKtributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  equal  reppe»entation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  officers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  All  snch  boards  and 
officers  shall  be  appointed  or  elected  in  such  manner,  and  upon 
the  nomination  of  such  representatives  of  said  parties  respectively, 
ns  the  Legislature  may  direct.  Existing  laws  on  this  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.  This 
section  shall  not  apply  to  town  meetings,  or  to  village  elections. 
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ARTICL.B  THIRD, 
■ec.     1.  Lectilatire  powers. 

3.  Number  and  terms  of  Benators  and  assomblymon. 
S.  Senate  districts. 

4.  Koameratioiui  and  reapportlonmouts. 

5.  Apportionment  of  asjafmblymen ;   creation  of  assomblj  districts. 
6b  Compensation  of  members. 

7.  CItU  appointments  of  members  void. 

8.  Persons  disqualified  from  being  members. 

9.  Time  of  elections. 

10.  Powers  of  each  home. 

11.  Jonmals;  open  sesalons;   adjoiimments. 

12.  Members  not  to  be  questioned  for  speeches. 

13.  Bills  may  originate  In  either  house. 

14.  Enacting  clause  of  bills. 

15.  Manner  of  passing  bills. 

16.  Prlrate  and  local  bills  not  to  embrace  more  than  one  subject. 

17.  Existing  law  made  applicable  to  bo  Inserted. 

18.  Cases  in  which  priyate  and  local   bills  shall  not  be  passed;   restrio 

tions  as  to  laws  authorising  street  railroads. 

19.  PriTate  olalrns  not  to  be  audited  by  legislature. 
30.  Two-thirds  bills. 

21.  Appropriation  bills. 

22.  Restrictions  as  to  prorislous  in  the  spproprlatlon  or  supply  bills. 

23.  Certain  sections  not  to  apply  to  commlsnlon  billH. 

24.  Tax  bills  to  state  tax  distinctly. 

25.  When  ayes  and  nays  necessary;  three-flfths  to  constitute  quorum. 

26.  Boards  of  supervisors. 

27.  Local  legislative  powers. 

28.  Extra  compensation  prohibited. 

29.  Prison  labor;  contract  system  abolished. 

I  1.  I«e«l«latlTe  power*. 

The  legislatire  power  of  this  State  shall  be  vested  in  the  Senate 
and  Assembly. 
Const.    1846,  art.  Ill,  $  1. 

I  2.  3fiim1»er  nnd  -terms  of  senntors  nn«l   nssemblynien. 

The  Senate  shall  oonsist  of  fifty  members,  except  as  hereinafter 

Erovided.    The  senators  elected   in  the  ye:ir  one  thoii.sand  eight 
nndred  and  ninety-fire  .<;hnll  hold   their  office.s   for  three  years, 
and  their  successors  shall  be. chosen  for  two  years.    The  Assem- 
bly shall  consist  of  one  hundred  and  fifty  members  who  »hall  be 
chosen  for  one  year. 
Const.     1846.  art.  III.  S  2. 

I  8.  Senate  dlstrlctM. 

The  State  shall  be  divided  into  fifty  districts  to  be  called  sen- 
ate districts,  each  of  which  shall  choose  one  senator.  The  dis- 
tricts shall  be  numbered  from  one  to  fifty,   inclusive. 

District  number  one  (1)  shall  consist  of  the  counties  of  Suffolk 
and  Richmond. 

District  number  two  (2)  Fvhall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  first,  second,  third,  fourth,  fifth 
and  sixth  wards  of  the  city  of  Brooklyn. 

Dii9trict  number  four  (4)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  seventh,  thirteenth,  nineteenth  and 
twenty-first  wards  of  the  city  of  Brooklyn 

District  number  five  (5)  aiiall  consist  of  that  part  of  the  county 
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of  Kings  comprising  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  was-  formerly  lie  town  of  Giiiveseud. 

IMstrict  number  six  (6)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenth,  si^cteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consis^t  of  that  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn.'  and  the 
town  of  Flatlands. 

District  number  nine  (9)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty-(?igbth  wards  of  the  city  of  Brooklyn. 

District  nwmber  ten  (10)  »haH  consist  of  that  part  of  the  county 
of  New  York  within  and  boundiwl  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thonce  along  Canal 
street,  Hudson  street,  Domiuick  street,  Varick  street,  Broome 
street,  Sullivan  street.  Spring  street,  Broadway,  Canal  street, 
the  Bowery,  Division  street.  Grand  grtreet  and  Jackson  street,  to 
the  East  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe's 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  aikl  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place,  Avenue  A, 
Seventh  street,  Avenue  B,  Clinton  street,  Uivington  street,  Nor- 
folk street,  Division  street.  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  bounded  by  a  line  beginning  at  .Taokson 
stn^et  and  the  East  river,  and  running  thence  through  Jackson 
street,  Grand  street.  Division  street.  Norfolk  street,  Rivington 
street,  Clinton  street.  Avenue  B.  •  Seventh  street.  Avenue  A. 
St.  Mark's  place.  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  aivd  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten.  and 
within  and  bounded  by  a  line  beginning  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  along  Canal  street, 
Hudson  street,  Dominick  street.  Varick  street.  Broome  street, 
Sullivan  street.  Spring  street,  Broadway.  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  street.  Sixth  avenue.  West 
Fifteenth  street.  Seventh  avenue,  West  Nineteenth  street.  Eighth 
avenue.  West  Twentieth  street,  and  the  Hudscm  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbei-s  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  Bast 
Fourteenth  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street,  Irving  place,  East  Nineteenth  street. 
Third  avenue,  Ba$f- Twenty-third  street,  Lexington  avenue.  Bast 
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Fifty-third  street.  Third  avenue.  East  Fifty-second  street,  and 
the  East  rirer,  to  the  place  of  beginning. 

District  number  fifteen  (15)  shall  consist  of  that  part  of  the 
€Ounty  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Fonrt€»enth  street  and  Sixth  avenue,  and  running  thence  along 
Bixth  avenue.  West  Fifteenth  street,  Seventh  avenue,  West  For- 
tieth street.  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninety-seventh  street.  Fifth  avenue.  East  Ninety- 
sixth  street,  Lexington  avenue,  East  Twenty-third  street.  Third 
avenue.  East  Nineteenth  street,  Irving  place?  and "  Fourteenth 
street,  to  the  place  of  beginning. 

District  number  sixteen  (10)  shall  eonsist  of  that  part  of  the 
county  of  New  York  lying  ivorth  of  district  number  thirteen,  nnd 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thei>ce  along  West  Nine- 
teenth street.  Eighth  avenue.  West  Twentieth  street,  the  Hudson 
river.  West  Forty-sixth  strwt.  Tenth  avenue.  West  Forty-third 
•treet.  Eighth  avenue.  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street,  Tenth  avenue.  West  Forty-sixth  street, 
the  Hodson  river.  West  Eighty-ninth  street.  Tenth  or  Amsterdam 
Rvenae,  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue, 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beidnnfaig. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
c<Miuty  of  New  York  lying  north  of  district  number  foairteen.  and 
within  and  bounded  bj'  a  line  beginning  at  the  junction  of  East 
Fifty-seeond  street  and  the  East  river,  and  rnnning  thence  along 
East  Fifty-second  street,  Third  avenue.  East  Fiftj'-third  street, 
I«exiiigton  avenue.  Bast  Eighty-fourth  street.  Second  avenue, 
East  Eighty-third  street  and  the  Bast  river,  to  the  place  of  be- 
ginning: and  also  Blackwelfs  island. 

District  number  nineteen  (19)  shall  consist  of  that  part  of  the 
eoonty  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue.  East 
One  Hundred  and  Twenty-ninth  street.  Fourth  or  Park  avenue. 
East  One  Hundred  and  Tenth  street,  Fifth  avenue,  to  trans- 
verse road  across  Central  park  at  Ninety-seventh  street.  Eighth 
avenue.  West  Eighty-first  street.  Ninth  or  Columbus  avenue. 
West  Eighty-sixth  street.  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  nuniV)ers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
ESighty-third  street  and  the  Bast  river,  running  thenre  thi-ough 
Rast  Bighty-third  street,  Second  avenue,  Enst  Eighty-fourth 
street,  I^xington  avenue,  East  Ninety-sixth  street.  Fifth  avenue, 
Bast-  One  Hundred  and  Tenth  street,  iPourth   or  Park  ft  venue, 
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East  One  Hundred  and  Nineteenth  street  to  the  Harlem  river, 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginzung; 
and  also  Kandairs  island  and  Ward's  island. 

All  the  above  districts  in  the  county  of  New  York  bounded  upon 
or  along  the  boundary  waters  of  the  county,  shall  be  deemed  to 
extend  to  the  county  line. 

District  number  twenty-one  (21)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Ilariem  river,  and  running 
thence  along  East  One  Hundred  and  Nineteenth  street,  Fourth 
or  Park  avenue,  One  Hundred  and  Twenty-Ninth  s-treet.  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New  York  not  hereinbefore  described. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
Westchester. 

District  number  twenty-three  (23)  shall  consist  of  the  counties 
of  Orange  and  Rockland. 

District  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,   Columbia   aijd  Putnam. 

District  number  twenty-five  (25)  shall  consist  of  the  counties  of 
Ulster  and  Greene'. 

District  number  twenty-six  (2())  shall  consist  of  the  counties  of 
Delaware,   Chenango  and  Sullivan^ 

District  number  twenty-seven  (27)  shall  consist  of  the  counties 
of  Montgomery,   Fulton,   Hamilton   and   Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Schenectady  and  Washington. 

District  number  twenty -nine  (29)  shall  consist  of  the  county  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of  Rens- 
selaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counticn  of 
Clinton,  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkimer. 

District  number  thirty-four  (34)  shall  consist  ojf  the  county  of 
Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis. 

District  number  thirty-six  (3<j)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  (38)  shall  consist  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (30)  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung,  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Steaiben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  the  counties  of 
Ontario  and  Wayne.  «     ,    „ 

District  number  forty-three  (43)  shall  contiSt  of  that  part  of  the 
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county  of  Monroe  comprising  the  towns  of  Brighton,  Henrietta, 
Irondeqaoit,  Mendon,  Penfield,  Perinton,  Pittsford,  Rush  and 
Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thii> 
teenth,  fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  the  city  of  Rochester,  as  at  present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
connty  of  Monroe  comprising  the  towns  of  Chili,  Clarkson,  Gates, 
Greece,  Hamlin,  Ogden,  Parma,  Riga,  Sweden  and  Wheatland, 
and  the  first,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  as  at 
present  constituted. 

District  number  forty-five  (45)  shall  consist  of  the  counties  of 
Niagara,  Genesee  and  Orleans. 

District  number  forty-six  (46)  shall  consist  of  the  counties  of 
Allegany,   Livingston  and  Wyoming. 

District  number  forty-seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  *  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (49)  shall  consist  of  that  part  of  the 
connty  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua and  Cattaraugus. 

C<Miat.    1946.  mrt.  Ill,  §  3. 

I  4«  Bnunteratlons  and  reapporttoaments. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
ander  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five, 
and  in  the  same  noonths  every  tenth  year  thereafter;  and  the  said 
districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
session  after  the  return  of  every  enumeration,  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
ticable, and  shall  remain  unaltered  until  the  return  of  another 
enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  forms  tion  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
such  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
or  public  ways,  shall  be  divided  in  the  formation  of  senate  dis- 
tricts; nor  shall  any  district  contain  a  greater  excess  in  popula- 
tion over  an  adjoining  district  in  the  same  county,  than  the  popu- 
lation of  a  town  or  block  therein  adjoining  such  district.  Counties, 
towns  or  blocks  which,  from  their  location,  m<ay  be  included  in 
either  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

No  connty  shall  have  four  or  more  senators  unless  it  shall  have 
a  full  ratio  for  each  senator.  No  county  shall  have  more  than 
one-tbird  of  (ill  the  senators;  and  no  two. counties  or  the  territory 
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thereof  a6  now  organized,  which  are  adjoininn;  conntiee,  or  wMeh 
are  separated  only  by  public  waters,  shall  have  more  than  one- 
half  of  all  the  senators. 

The  ratio  for  apportioning;  senators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Const.    1846.  Art.  Ill,  f  4. 

I  6.  Apportionment  of  mmemblymen)  ereatlon  of  nasem- 
bly  districts. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Legislature  ftt  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev- 
eral counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants,  excluding,  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Fulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  county  or 
counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Twtt  members 
shall  be  ap|)ortioned  to  every  other  county.  The  remaining  mem- 
iKira  of  assembly  shall  Xye  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  county  shall  have  more  members  of 
asst'nibly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apiwrtioned  to  the  several  counties  as  follows:  Albany 
county,  four  members:  Allegany  county,  one  member;  Broome 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  members; 
Chemang  county,  one  member:  Chenango  county,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land county,  one  member;  Delaware  county,  one  member;  Dutch- 
ess county,  two  membei^s:  Erie  county,  eight  members;  Essex 
county,  one  member:  Franklin  county,  one  member;  Pulton  and 
Hamilton  countiew,  one  member:  Oene.Kce  county,  one  member; 
Greene  county,  one  member;  Herkimer  county*  one  member; 
Jefferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingston  county,  one  mem- 
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ber;  Madison  county,  one  member;  Monroe  county,  fmir  members; 
Moatgomery  county-,  one  member;  New  York  county,  thirty -five 
members;  Niagara  county,  two  members;  Oneida  county,  three 
members;  Onondaga  county,  four  members;  Ontario  county,  one 
member;  Oraaj^e  county,  two  members;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  county^  one  member; 
Putnam  county,  one  member;  Queens  county,  three  members; 
Rensselaer  county,  three  members;  Richmond  county^  one  mem- 
ber: Roc-kland  county,  one  member;  St  Lawrence  county,  two 
members;  Saratoga  county,  one  member;  Scheneotady  county,  one 
member;  Schoharie  county,  one  mtmber;  Schuyler  county,  one 
member;  Seneca  county,  one  member;  Steuben  county,  two  mem^ 
bers;  Suffolk  county,  two  members;  Sullivan  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  county,  two  members;  Warren  county,  one  member;  Wash- 
ington county,  one  member;.  Wayne  county,  one  momberi  West- 
chester county,  three  members;  Wyoming  county,  one  member, 
and   Yates  county,   one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
supervisors,  and  in  any  city  embracing  an  entire  county  and  hav- 
ing no  board  of  supervisors,  the  common  council,  or  if  there  be 
none,  the  body  exercising  the  powers  of  a  common  council,  shall 
assemble  on    the  second   Tuesday   of  June,   one   thousand  eight 
hundred  and  ninety-five,  and  at  such   times  as  the   Legislature 
making  an  apportionment  shall  prescribe,  and  divide  such  coim- 
ties    into  assembly    districts   as  nearly    equal   in   number  of   in- 
habitants, excluding  aliens,  as  may   be,  of  convenient  and.  con- 
tig'uons  territory  in  as  compact  form  as  practicable,  eadi  of  which 
shall   be  wholly  within  a  senate  district  formed  under  the  same 
apiK>rtionment,  c^oal  to  the  number  of-  member^  of  aedemUy  to 
which  such  county  shall  be  entitled,  and  shall  cause  to  be  filed* 
in  the  offi<*e  of  the  Secretary  of  State  and  of  the  clerk  of  such 
county,  a  description  of  such  districts,  specifying  the  number  of 
each   district    and   of   the  inhabitants    thereof,   excluding   aliens, 
according  to  the  last  preceding  enumeration;  and  such  appo^tion^ 
ment  and  districts  shall  remain  unaltered  until  another  enumera- 
tion shall  be  made,  as  herein  provided;  but  said  division  of  the 
city  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  th< 
necond  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
fire,  shall  be  omde  by  the  comm4>n  councii  of  the  said  city  nm 
the  board  of  supervisors  of  said  county,  assembled  in  joint  sea 
sion.    In  counties  having  more  than  one  senate  district,  the  sam« 
number  of  assembly  districts  shall  be  put  in  each  senate  district 
unless  the  assembly  districts  cannot  be  evenly  divided  among  thf 
senate  districts  of  any  county,  in  which  case  one  more  assembl. 
district  shall  be  put  in  the  senate  district  in  such  county  having 
the   largest,  or  one  less   assembly    district   shall   be  put  in   th*^ 
senate  district  in  such  county  having  the  smallest  number  of  in- 
habitants, excluding  aliens,  as  the  case  may  require.     No  towiv 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be 
divided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
trict  contain  a  greater  excess  in  population  over  an  adjoining  dis- 
trict in  the  same  senate  district,  than  the  population  of  a  towi^ 
or   block   therein  adjoining   such    assembly   district.      Towns  or 
blocks  which,  from  their  location,  may  be  included  in  either  of 
two  districts,  shall  be  so  placed  as  to  make  said  districts  most 
neiiirly  equal  in  number  of  inhabitants,  excluding  aliens;  but  in 
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the  division  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninety-two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns-  by 
the  Liegislature. 

An  apportionment  by  the  Legislature,  or  other  body,  Bhall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

Const.    1846,  art.  HI,  f  5. 

I  6.  Compeniiatlon  of  membem. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
thdr  place  of  meeting,  once  in  each  session,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  wh,en  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Const.    1846,  art.  IIT,  §  6. 

I  7.  Civil  appointments  of  members  void. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elercted;  and  all  such  appointments  and  all  votes  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.    1846.  art.  Ill,  f  7. 

I  8.  Persons   dlsqnaliaed   from   belnff  members. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  hi.s  election  as  a  member  of  the  Legis- 
lature, be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military,  under  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846,  art.  Ill,  {  8. 

fi  9.  TInfte  of  elections. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislature. 

Coost«    1946,  art.  Ill,  f  9. 
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f  lO.  Po^wers  of  eacli  lionse. 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  busi- 
ness. Each  house  shall  determine  the  rules  of  its  own  proceed- 
in^^  and  be  the  judge  of  the  elections,  returns  and  qualihcatiuns 
of  its  own  members;  shall  choose  its  own  officers ;  and  the  Senate 
shall  choose  a  temporary  president  to  preside  in  case  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
ahall  refuse  to  act  as  president,  or  shall  act  as  Governor. 
tS46.  art.  III.  f  10. 


I  11.  Journals)  open  seiislons;  adjonrnmentii. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  require  secrecy.  The  doors 
of  each  house  shall  be  kept  open,  except  when  the  public  welfare 
■hall  require  secrecy.  Neither  house  shall,  without  the  consent 
9t  the  other,  adjourn  for  more  than  two  days. 

Const    1846,  art.  III.  6  11. 

I  12.  Members   not   to  be   questioned    for   speeches. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
members  shall  not  be  questioned  in  any  other  place. 

Const.     1846,  art.  III.  I  12. 

I   13.  Bills  may  orlflrlnate  In  eltlier  honse. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
an  bills  passed  by  one  house  may  be  amended  by  the  other. 

Conit.     1846.  art.  Ill,  §  13. 

I   14.  Enacting  clause  of  bills. 

The  enacting  clause  of  all  bills  shall  be  "  The  People  of  the 
Btate  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  foUows,"  and  no  law  shall  be  enacted  except  by  bill. 

Const.    1846,  art.  Ill,  §  14. 

I   IS.  Manner  of  passing  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 
been  printed  and  upon  the  desks  of  the  members,  in  its  6nal  form, 
at  least  three  calendar  legislative  days  prior  to  its  final  passage, 
unless  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the 
seal  of  the  State;  nor  shall  any  bill  be  passed  or  l>ecome  a  law, 
except  by  the  assent  of  a  majority  of  the  members  f»lected  to  each 
branch  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  journal. 

Const.    1846,  art.  Ill,  f  15. 

I  !«.  Private  and  local  bills  not  to  embrace  more  tkaa 
•ne  snbject. 

No  private  or  local  bill,  which  may  be  passed  by  the  Legislature, 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

Const.    1846,  art.  Ill,  I  16. 
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§17.  ExlMtlng.   laws  ma^e  npplteable  to  be  Inverted. 

No  act  shall  be  passed  which  shall  provide  that  any  existing; 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said 
act,  or  whkh  shall  enact  that  any  existing  law,  or  part  thereof, 
shall  be  ai>plicable,  except  by  inserting  it  in  such  act. 

Const.    1846,  art.  III.  f  17. 

I  18.  Caseii  in  which  private,  and  loeal  bills  shall  «ot  fee 
passed;  restrictions  as  to  laws  anthorlsfng:  street  rii.tl- 
roads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  cases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 

Locating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 
.Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allow^- 
ances  of  public  officers,  during  the  term  for  which  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  iiidividual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property. 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the 
boundaries  of  the  State. 

The  liCgislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on.  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  oper- 
ate 9u^  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  which  it  is  proposed  to  be 
constructed,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hejiring  of  all  parties  interested, 
whether  such  railroad  ought  to  be  constructed  or  operated,  and 
their  determination,  confirmed  by  the  oonrt,  may  be  taken  in  lieu 
of  the  consent  of  the  property  ownera.  [As  amended  in  1901. 
To  take  effect  Jan.  1,  1902.] 

Contt.    1846,  art.  HI,  f  IS,  added  In  1874. 
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i   10.  Private  eUilvui  not  to  be  audited  by  leiplslatvre. 

The  Liegislature  shaJl  neither  audit  aor  allow  any  prirate  dalm 
or  account  against  the  State,  but  may  appropriate  money .  to  pay 
such  claims  as  shall  have  been  audited  and  allowed  according  to 
law. 

Conet.  1846,  art.  Ill,  f  19.  added  In  1874. 

I  ao.  Two-tblrds  bilU. 

The  assent  of  two-thirds  of  the  members  elected  to  eaehhvanch 
of  the  legislature  shaTI  be  requisite  to  eTery  bill  appropriatiiDg  the 
public  moneys  or  property  for  local  or  private  purposes. 

Const.    1846,  art.  1,  f  0. 

i  21.  Appropriation  bills. 

No  money  shall  ever  be  paid  oat  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
payment  be  made  within  two  years  next  after  the  passage  of 
soch  appropriation  act;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

Gonat.    1846,  art.  VII,  f  8. 

I  CS.  Restrletlona  a«  to  proviiiloas  In  the  appropriation 
•r  avpplr  bills. 

No  provision  or  enacttnent  shall  be  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  spedfically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropiiatfton. 

New. 

I  28.  Certain  sections  not  to  apply  to  oomntlaslon  bills. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply 
to  any  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
ts  the  Legislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Const.    1846.  art.  Ill,  1  25,  added  In  1874. 

I  24.  Tax  bills  to  state  tax  distinctly. 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object. 

Const.    1846,  art.  Ill,  f  20,  added  in  1874. 

I  2S.  "Wben  aye*  and  nays  necessary;  tbree-fiftbs  to  con- 
stitute qnornm. 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
act  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
pablic  or  trust  money  or  property,  or  releases,  discharges  or  com- 
mutes any  claim  or  demand  of  the  State,  the  question  shall  be 
taken  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 
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journals,  and  three-fifths  of  all  the  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

Const.    184e.  art.  Ill,  5  21.  ftdded  In  1874. 

I  26.  Board  of  aupervlsors. 

Ther0  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  be  composed  of  such 
members  and  elected  in  such  manner  and  for  such  period  as  is 
or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1809.] 

Const.    1846.  art.  Ill,  i  22,  added  In  1874. 

I  27.  liocal  leylalatlve  powers. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legislature 
may,  from  time  to  time,  deem  expedient. 

Const.   1846,  art.   Ill,  {  23.   added  In  1874. 

I  28.  Extra  compeniiatlon  prohibited. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor. 

Const.    1846,  art.  III.  f  24. 

I  29.  Prison  labor;  contract  aystem  abolished. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;,  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety >seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  seutenre  thereto,  at  any  trade,  industry  or 
occupation,  wherein  or  wh(>reby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  fanned  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

New. 
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ARTICLES  FOURTH. 
See.     1.  ExecutiTe  power. 

2.  Qaaliflcatloiui  of  governor  and  lieutenant -governor. 

3.  Election  of  governor  and  liuuteuant-govfrnor. 

4.  Duties  and  powers  of  governor;  compensation. 

6.  Beprieves,  commutations  and  pardons  to  be  granted  bj  governor. 

6.  Wlien  lieutenant-governor  to  act  as  governor. 

7.  Qualifications   and   duties   of  lieutenant-governor;    succession   to   tbe 

governorship. 

8.  Salary  of  Ileutenant-govcmor. 

0.  Bills   to  be   presented   to   governor;    approval;    passage   of   bills    by 
legislature  if  not  approved. 

f   1.  Bxecutlve  poTrer. 

The  executive  power  shall  be  vested  In  a  Governor,  who  shall 
hold  his  office  for  two  years;  a  Lieutenant-Governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
and  liieutenant-Govemor  elected  next  preceding  *he  time  when 
this  section  shall  take  effect,  shall  hold  office  until  and  including 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
ninety-six,  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Const.    1846,  art.  IV,  f  1. 

%  2.  <^«i«1lllc«tion«  of  nrovernor  and  Ifevteiiant-irOT-enior. 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  years 
next  preceding  his  election  a  resident  of  this  State. 

Const.    1846,  art.  IT,  f  2. 

I  3.  Glection   of  jrorernor  and   llentenant-ffovernor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  'of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Lieutenant-Governor  shall  be  elected;  but  in  case  two 
or  more  shall  have  an  equal  and  the  highest  number  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
Legislature  at  its  next  annual  session  shall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Const.    1846.  art.  IV,  f  3. 

I  4.  Dntles    and    povrers    of   fcovornori    compenvatloa. 

The  (Governor  shall  be  Commander-in-Chief  of  the  military  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
Legislature,  or  the  Senate  only,  on  extraordinary  occasions.  At 
extraordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it  as  he 
shall  judge  expedient.  He  shall  transact  all  necessary  business 
with  the  officers  of  government,  civil  and  military.  He  shall 
expedite  all  such  measures  as  may  be  resolved  upon  by  the  I>gi«- 
lature,  and  shall  take  care  that  the  laws  are  faithfully  executed. 
He  shall  receive  for  his  services  an  annual  salary  of  ten  thousand 
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dollars,  and  there  shall  be  provided  for  his  use  a  suitable  and 
furnished  executive  residence. 
Const.    1846,  art.  IV,  |  4,  amended  in  1874. 

I  5.  Reprleveii,  oommutatlomn,  und  pardpn*  to  be 
mranted  by  ffovernor. 

The  Governor  shall  have  the  power  to  isrrant  reprieves,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  cases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
he  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  conmiute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  fi 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846,  art.  IV,  8  6. 

{  6.  T^'^laen  llentenaAt-arovernor   to  act  a«  ffo-rernor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  oflBce,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  Jhe  State. 

Const.    1846.  art.  IV.  §  6. 

I  7.  QualfflcatlOBs  and  duties  of  Ifeatenant-soveraori 
•acceiislon  to  the  irovernornlilp. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duties  pertaining  to  the  office*  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Cpnst.    1846,  art.  IV,  i  7. 

I  8.  Salary  of  llentenaiit-jroTeraor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 
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or  service  he  may  be  required  to  perform  by  the  Constitution 
by  law. 

Const.    1846,  art.  IV,  {  8.  amended  in  1874. 
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I  •.  Billii   to  be  presented    to   frovernorj   approval)    pa«« 
mmm^  ot  bill  by  le^slatnre  If  mot  appro^'ed. 

Every  bill  which  shall  have  passed  the  donate  and  Assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governor;  if 
he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it  with 
his  objections  to  the  house  in  which  it  shall  have  originated. 
which  shall  enter  the  objections  at  large  on  the  journal,  and 
proceed  to  reconsider  it.  If  after  such  reconsideration,  two-third« 
of  the  members  elected  to  that  house  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  reconsidered;  and  if  approved  by 
two-thirds  of  the  members  elected  to  that  house,  it  shall  become 
a  law  notwithstanding  the  objections  of  the  Governor.  In  all 
sarh  cases,  the  votes  in  both  houses  shall  be  determined  by  yeas 
and  naj's,  and  the  names  of  the  members  voting  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
shall,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  become  a  law  without  the  approval  of  the  Governor. 
No  bill  shall  become  a  law  after  the  final  adjournment  of  the 
I^^slature,  unless  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  the  Governor 
contain  several  items  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  items  while  approving  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  items  to  which  he  objects;  and 
the  appropriation  so  objected  to  shall  not  take  effect.  If  the 
legislature  be  in  session,  he  shall  transmit  to  the  house  in  which 
the  bill  originated  a  copy  of  such  statement,  and  the  items  ob- 
jected to  shall  be  separately  reconsidered.  If  on  reconsideration 
one  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
bers elected  to  each  house,  the  same  shall  be  part  of  the  law, 
notwithstanding  the  objections  of  the  Governor.  All  the  pro- 
risioos  of  this  section,  in  relation  to  bills  not  approved  by  the 
Governor,  shall  apply  in  cases  in  which  he  shall  withhold  his 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 
money. 
Cooat.    1846,  art.  IV,  f  0,  amended  in  1874. 
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article:  fifth. 

Sec.     1.  State  officers. 

2.  First  election  of  state  officers. 

8.  Superintendent  of  public  works;  appointment;  powers  and  dntiet. 
4.  Superintendent  of  state  prisons;  appointment;  powers  and  duties. 
6.  Commissioners  of  the  land  office;  of  the  canal  fund;  canal  boanL 

6.  Powers  and  duties  of  boards. 

7.  State  treasurer;  suspension  by  governor. 

8.  Certain  offices  aboUshed. 

9.  CItU   servlco  appointments  and  promotions. 

{  1.  State  offlcem. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  gen- 
eral election,  at  the  times  and  places  of  electing  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  offices  for  two 
years,  except  as  provided  in  section  two  of  this  article.  Each 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  pc^r- 
quisites  of  office  or  otjier  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

Const.    1846.  art.  V.  Hi  1,  2. 

I  2.  Flmt  election  of  iitate  offlcem. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney-General  and  State  Engineer  and  Surveyor,  pur- 
suant to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  choseti  for  the  term  of  two  years. 

New. 

S  3.  Saperlntendent  of  public  workii|  a.ppointment | 
powem  and    dntleii   of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  comi3ensation  to  be  fixed  by  law. 
He  shall  bo  reqnirod  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  sm-h  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  TiCgislature.  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but  in  case  of  the  removal  of  such  Superintendent  of  Public 
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Works  from  office,  the  Governor  shall  file  with  the  Secretary  of 
State  a  statement  of  the  cause  of  such  removal,  and  shall  report 
such  removal  and  the  cause  thereof  to  the  Lejrislature  at  its  next 
seaaion.  The  Superintendent  of  Public  Works  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modification  by  the  Le^slature,  and 
who  shall  receive  for  their  services  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  office  for  three  years,  subject  to  sus- 
pension or  removal  by  the  Superintendent  of  Public  W^orks,  when- 
ever, in  his  judnrment,  the  public  interest  shall  so  require:  Any 
vacancy  in  the  office  of  any  such  assistant  superintendent  shall 
be  filled  for  the  remainder  of  the  term  for  which  he  was  ap- 
pointed, by  the  Superintendent  of  Public  Works:  but  in  case  of 
the  smipension  or  removal  of  any  such  assistant  superintendent 
by  him,  he  shall  at  once  report  to  the  Governor,  In  writing,  the 
cause  of  such  removal.  All  other  persons  employed  in  the  care 
and  mana^irement  of  the  canals,  except  collectors  of  tolls,  and 
those  in  the  department  of  the  State  Engineer  niul  Surveyor. 
shall  be  appointed  by  the  Superintendent  of  Public  W^orks,  and 
be  subject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commissioners  and  Board  of  Ounal  Commissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  IjCfrislature.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate. 
shall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works:  if  the  Senate  be  not  in  session,  he  may  prant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 
Ooost.    1846.  art.  T.  |  8,  amended  in  1874. 

I  4.  Superlnte^ndent  of  stute  prtiions)  appointment) 
povrera  and  duties  of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed:  he  shall 
irive  security  in  such  amount,  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties;  he  shall 
havo  the  superintendence,  managen^ent  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be 
enact€»d:  ho  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
shall  appoint  all  other  officers  of  such  prison,  except  the  clerk, 
subject  to  the  approval  of  the  same  by  the  Superintendent.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  all  the  duties 
not  inconsistent  herewith,  which  were  formerly  had  and  per- 
formed by  the  Inspectors  of  State  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense. 

On«t.     1846,  art.  Y,  8  4,  amended  In  1876. 

I  6.  Conntissioners  of  the  land  office}  of  the  canal  fand{ 
eanal  board. 

The  Lieutenant-Governor,  Speaker  of  the  Assembly,  Secretary 
of  State,   Comptroller,    Treasurer,    Attorney-General    and    State 
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Engineer  and  Surveyor  shall  be  the  commissioners  of  the  land 
office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-General  shall  be  the  commissioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 

Const.    1846,  art.  V,  $  5. 

S  O.  Potvera  and  datleH  of  boards. 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  bo  prescribed  by  law. 

Const.    1S4C,  art.  V,  8  6. 

§   7.   State  treawurer,  MUMpenBlon   by  irovernor. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Const.     1846,  art.  V,  S  7. 

§  8.  Certain  offices  abolished. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  interests  of  the  State  in  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1846.  art.  V,  f  8. 

I  9.  Civil  service   appointments   and   promotions.       • 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  tht^reof.  including  cities  and  villages, 
shall  be  made  according  to  merit  and  titness  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  .so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

New. 
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ARTIGLB    SIXTH. 

8«c.    1.  Baprane  court:  how  constituted;  JodicUl  dUtrtcta. 

2.  Jodlclal  departments;   appellate  dlrision,    how   constituted;   goTernor 

to  designate  justices;   reporter;  time  and  place  of  holding  courts. 

3.  Judge  or  Juatico  not  to  sit  in  review;  testimony  In  equity  cases. 

4.  Terms  of  nfDce;  vacancies,  how  fllled. 

5.  City    courts    abolished;    Judges    become    justices    of   supreme    court; 
^salaries;  jurisdiction  vested  In  supreme  court. 

€.  Clralt  courts  and  courts  of  oyer  and  terminer  abolished. 

7.  Court  of  appeals. 

H.  Vacancy  In  court  of  appeals,  how  filled. 

9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  office. 

11.  Removal  of  judges. 

12.  Oompensatlon;  age  restriction;  assignment  by  governor. 

13.  Trial  of  Impeachments. 

14.  County  courts. 

15.  Surrogates'     courts;     surrogates,     their     powers     and     jurisdiction; 

vacancies. 

16.  Local  judicial  officers. 

17.  Justices  of  the  peace;  district  court  justices. 

18.  Inferior  local  courts. 

19.  Clerks  of  courts. 

30.  No  judicial  officer,  except  justice  of  the  peace,  to  receive  fees;  not 
to  act  as  attorney  or  counselor. 

21.  Publication  of  statutes. 

22.  Terms  of  office  of  present  justices  of  the  peace  and  local  judicial 

officers. 

23.  Courts  of  special  sessions. 

}  1.  Supreme  court)  hoir  coaatltvted)  Judicial  cIlMtrlcts. 

The  Sapremc  Court  is  continued  with  general  jurisdiction  in 
law  and  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
of  appeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
continued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  otilcc,  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  all 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
daring  their  respective  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  electors  of,  the  several 
existing  judicial  uistricts,  three  in  the  first  district,  three  in  the 
second,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  successors  of  said  Justices  shall  be  chosen  by  the 
electors  of  their  respective  judicial  districts.  The  Legislature 
may  alter  the  judicial  districts  once  after  every  enumeration 
nader  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  be  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousa'nd  or 
fraction  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  as  now 
constituted,  another  judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 
Const.    1846,  art.  VI.  §  6.  amended  in  1906. 

I  2.  Jadldal  departmcntM)  appellate  dlvlnlon,  bomr  eon- 
stltntedi  flTOTernor  to  deslirnate  Jaiitleeai  reporteri  time 
and  place  of  holdlnar  coarta. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  Hues,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  department.^.  In  each  rlopartnient 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in   any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  oflice, 
and  shall  be  a  resident  of  the  departniont.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
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disposition  of  the  business  before  it.  Whenever  the  Appellate 
Dirxsion  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  several  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrenrs  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
Division  shall,  within  the  department  to  which  he  may  be  desig- 
nated to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged,  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  the 
last  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Snpreme  Court  at  its  General  ^Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  hold 
such  terms;  or  to  make  rules  therefor. 

GoiiBt.    1846,  art.  VI,  H  7  and  28,  added  in  1882.  am<>nded  In  1905. 


i  8.  Judire  or  Justice  not  to  sit  In  revle^v;  teatlmony  In 
equity  canes. 

No  Judge  or  Justice  shall  sit  in  the  .\ppoIlate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
cases  at  law;  and,  except  as  herein  otherwise  provided,  the  Legis- 
lature shall  have  the  same  power  to  alter  and  regulate  the  juris- 
diction and  proceedings  in  law  and  in  equity  that  it  has  hereto- 
fore exercised. 

Const.    1846.  art.   VI,  9  8. 

{  4.  Temas  of  ofllcei  ▼acancles,  Ito'W  lllled. 

The  oflScial  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  th^ir  election.     When  a  vacancy  shall  cccur  otherwise  than 
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by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacaacy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session^  or  if  not  in  session  the  Crovernor,  maF  fiU 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 
Const.  1846,  art.  VI,  9|  9,  18. 

I  S.  City  conrtii  abolinhed;  Jndarcs  become  Justices  of  sn* 
preme  court |  salaries;  Jurlsdletlon  vested  In  sapreme 
court.  *" 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are* 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  coimties  in 
which  said  courts  now  exist:  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  terra  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  bo  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  Coutity  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  sucli 
manner  and  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  inchide  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


H  6.  Circuit    courts    and    courts    of    oyer    and    terminer 
abollmbed. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand  eight 
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hundred  and  ninety-five.  All  their  jurisdiction  shall  thereupon 
be  vested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  such  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 
New. 

i  7.  Court  of  aiu^ealii. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Jndjre  and  Associate  Judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  and  their 
puccessors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  quorum,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Coitrt  of  Appeals  until  the 
caufies  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  snail  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Conrt,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1S99.] 

CoDCt.    1846.  art.  VI,  |  3,  amended  In  1860. 

f  8.  Ta^BJtcT  iA  conrt  of  appeals,  ikO'w  filled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three  months  after  su  h 
vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  (iov- 
emor,  by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  like 
manner:  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  As.sociate  Judge  any  longer 
than  nntil  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

Oont.    1M6,  art.  YI,  f  3,  amended  In  186a 

31 


1 


§§9-12  COXSTITUTION  OF  NEW  YORK.  Art.  VI 

f  9.  Jurisdiction  of  coart  of  appeals. 

After  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death,  appeals  may  be  taken,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  department 
may,  however,  allow  an  appeal  upon  any  question  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  involved. 

The  provisions  of.  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  (General  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  but 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

New. 

§  10.  Jndares  not  to  hold  any   other  office. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme   Court  shall  not  hold   any  other  office  or  public   trust. 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  oflSce, 
given  by  the  Legislature  or  the  people,  shall  be  void. 
Const.    1846,  art.  VI,  |  10,  amendfd  In  1860. 

I  11.  Removal  of  Jndares. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  may  be  remov(Mi  by  concurrent  resolution  of  both  houses 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  officers,  except 
Justices  of  the  I*eace  and  judges  or  justices  of  inferior  courts 
not  of  record,  mav  be  removed  by  the  Senate,  on  the  recommen- 
dation of  the  Governor,  if  two-thirds  of  all  the  members  elected 
to  the  Senate  concur  therein.  But  no  officer  shall  be  removed 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  with  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  opiwtunity 
to  be  heard.  On  the  question  of  removal,  the  yeas  and  nays  shall 
be  entered  on  the  journal. 

Const.    1846,  art.  VI,  S  H.  amondi-d  in  1869. 

{  12.  Compensation!  age  restriction j  assl^nnient  by  gov- 
ernor. 

The  Judges  and  Justices  hereinbefore  mentioned  shall  receive 
for  their  services  a  compensation  established  by  law,  which  shall 
not  be  increased  or  diminished  during  their  official  terms,  except 
as  provided  in  ■ection  five  of  this  article.     No  person  shall  hold 
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the  office  of  Judge  or  Justice  of  any  court  longer  than  until  and 
including  the  last  day  of  December  next  after  he  shall  be  seventy 
years  of  age.  No  Judge  or  Justice  elected  after  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-four,  shall  be 
entitled  to  receive  any  compensation  after  the  last  day  of  Decem- 
ber next  after  he  shall  be  seventy  years  of  age;  but  the  com- 
pensation of  every  Judge  of  the  Court  of  Appeals  or  Justice  of 
the  Supreme  Court  elected  prior  to  the  first  day  of  January,  one 
thonsand  eight  hundred  and  ninety-four,  whose  term  of  office  has 
been,  or  whose  present  term  of  office  shall  be.  so  abridged,  and 
who  shrfll  have  served  as  such  Judge  or  Justice  ten  years  or 
more,  shall  be  continued  during  the  remainder  of  the  term  for 
which  he  was  elected;  but  any  such  Judge  or  Justice  may,  with 
his  consent,  be  assigned  by  the  Governor,  from  time  to  time,  to 
any  duty  in  the  Supreme  Court  while  his  compensation  is  so 
continued. 
Const.    1S4C.  art.  VI,  |§  13,  14.  amended  in  18C9. 

I  IS.  Trial  of  ImpeacliineiitB. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected.  The  Court  for  the 
Trial  of  Impeachments  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impeachment  against  the  Governor  or  Lieutenant- 
Governor,  the  Lieutenant-Governor  shall  not  act  as  a  member  of 
the  court.  No  judicial  officer  shall  exercise  his  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
oath  or  affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeadiment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this 
State;  but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  law. 

Const.    1S46,  art.  YI,  |  1,  amended  In  1860. 

I  14.  County  coarta. 

The  existing  County  Courts  are  continued,  and  the  .Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kings  there  shall  be 
two  County  Judges  and  the  additional  County  Judge  shall  be 
chosen  at  the  next  general  election  held  after  the  adoption  of  this 
article.  The  successors  of  the  several  County  Judges  shall  be 
chosen  by  the  electors  of  the  counties  for  the  term  of  six  years. 
County  Courts  shall  have  the  powers  and  jurisdiction  they  now 
possess,  and  also  original  jurisdiction  in  actions  for  the  recovery 
of  money  only,  where  the  defendants  reside  in  the  county,  and  in 
whldi  the  complaint  demands  judgment  for  a  sum  not  exceeding 
two  thousand  dollars.  The  Legislature  may  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
ever, that  their  jurisdiction  shall  not  be  so  extended  as  to  author- 
ise an  action  therein  for  the  recovery  of  money  only,  in  which 
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the  sum  demanded  exceeds  two  thousand  dollars,  or  in  which 
any  person  not  a  resident  of  the  county  is  a  defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York,  aro 
abolished  from  and  after  the  last  day  of  December,  one  thousand 
eight  hundred  and  ninety-five.  All  the  jurisdiction  of  the  Court 
of  Sessions  in  each  county,  except  the  county  of  Now  York,  shall 
thereupon  be  vested  in  the  County  Court  thereof,  and  all  actiouB 
and  proceedings  then  pending  in  such  Courts  of  Sessions  shall  be 
transferred  to  said  County  Courts  for  hearing  and  determination. 
Every  County  Judge  shall  perform  such  duties  as  may  be  re- 
quired by  law.  His  salary  shall  be  established  by  law,  payable 
out  of  the  county  treasury.  A  County  Judge  of  any  county  may- 
hold  County  Courts  in  any  other  county  when  requested  by  the 
Judge  of  such  other  county. 

Const.    1S4G,  art.  VI,  f  15.  amended  in  1869. 

S  ir^.  SarroKateM'  conrtii;  anrrofcates,  their  poirem  and 
Jnrlndlctlon;  vacanden. 

The  existing  Surrogates*  Courts  are  continued,  and  the  Sur- 
rogates now  in  office  shall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  succes.sors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  their  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,  where  they  shall  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powets  which  the  Surrogates  and 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  L<»gislature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  established 
by  law,  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  increased  or  diminished 
during  his  term  of  office.  For  the  relief  of  Surrogates*  Courts 
the  Legislature  may  confer  upon  the  Supreme  Court  in  any 
county  having  a  population  exceeding  four  hundred  thousand,  the 
powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

Const.    1846.  art.  VI,  §  15,  amonded  In  18C9. 

§   16.   T^iocal  Jndlclnl  oillcorH. 

The  liCpislature  may.  on  application  of  the  board  of  super- 
visors, provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  In 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers  in  special  cases  as  are  or  may  be  provided  by  law. 

Const.    1840,  art.  VI,  |  16,  amendod  In  1869. 
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I  17*  JTvartleefl  of  the  »eae«|  dfntrlet  eovrt  Joatlees. 

The  electors  of  the  several  towns  shall,  at  their  annual  town 
meetings,  or  at  such  other  time  and  4n  such  manner  as  the  Legis- 
lature may  direct,  elect  Justices  of  the  Peace,  whose  term  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hoM  for 
the  residue  of  the  unexpired  term.  Their  number  and  classifica- 
tion may  be  regulated  by  law.  Justices  of  the  Peace  and  judges 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Justices  may  be  elected 
in  the  different  cities  of  this  State  in  such  manner,  and  with  such 
powers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this  article,  shall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  Authorities  thereof. 
Gooat.    1S46,  art.  YI.  }  18,  amended  in  1868. 

I  18.  Imferlor  lo«al  eovvU. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  Legislature,  but  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Bxcept  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  in  such  manner 
as  the  Legislature  may  direct. 

Const.   18M»  art.  VI,  »  19,  amended  In  ISSO 

f  19.  CTlerlca  of  eourtu. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  Justices  of  the  Appellate  Division  in  each  department 
shall  have  iwwer  to  appoint  and  to  remove  a  clerk,  who  shall  keep 
his  office  at  a  place  to  be  designated  by  said  Justices.  The  Clerk 
of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of  gov- 
ernment. The  Clerk  of  the  Court  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensation  to  be  estab- 
lished by  law  and  paid  out  of  the  public  treasury. 

Const.    1849,  art.  VI.  9  20,  amended  In  1869. 

I  20.  No  Jvdielal  Olllcer,  except  Justice  of  tlie  peace,  to 
receive  feesf  not  to  act  as  attorney  or  counselor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own  use  any  fees  or  perquisites  of  office;  nor  shall  any 
Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
tlus  State,  or  act  as  referee.  The  Legislature  may  impose  a 
suDilar  prohibition  upon  County  Judges  and  Surrogate;*  m  other 
counties.    No  one  shall  be  eligible  to  the  office  of  Judge  of  the 


§§21-23  CONSTITUTION  OF  NEW  YORK.  Abt.  VI 

Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  is  not  an  attorney  and  counselor  of  this  State. 

Const.    1846,  art.  VI.  8  21.  amended  In  1869. 

§  21.  Publication  of  atatnteH. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Const.    1840.  art.  VI,  S  23,  amonded  In  1809. 

§  22.  Termii  of  oAce  of  preaent  Jnatlces  of  the  pe«ee  and 
local  Judicial  offlcem. 

Justices  of  the  Peace  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

Const.    1846.  art.  VI,  |  25.  amonded  In  1809. 

{  23.  Conrtu  of  special  semiionfi. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  mny  be  prescribed  by 
law. 

Const.    1846.  art.  VI.  |  26.  amended  in  1809. 
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ARTICLE  SEVBlfTH. 

Sec.    1.  state  credit  not  to  be  given. 

2.  State  debts,  power  to  contract. 

3.  State  debts  to  repel  inraaious. 

4.  Limitation  of  lefclsIatlTe  power  to  create  debts. 

6.  Sinking  fnnd.  how  kept  and  Invested. 

«.  Claims  barred  by  statute  of  limitations. 

7.  Forest  preaerre. 

8.  Canals,  not  to  be  sold;  not  applicable  to  certain  canals;  disposition 

of  funds. 
0.  No  tolls   to  be  imposed;  contracts  for  work  and  materials;  uo  extra 
compensation. 

10.  Canal  Improroment  and  cost  thereof. 

11.  Psjment  of  debts  of  the  State. 

12.  Improvement  of  hU^ways. 

I  1.  State  credit  not  to  be  ariven. 

The  credit  of  the  State  shall  not  in  any  manner  be  given  or 
loaned  to  or  in  aid  of  any  indiWdnal,  association  or  corporation. 
Const.    1846,  art.  VII.  |  9. 

f  2,  State  debts,  poorer  to  contract. 

The  State  may,  to  meet  casual  deficits  or  failures  in  revenues, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  million  of  dollars;  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  puri>ose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  contracted, 
and  to  no  other  purpose  whatever. 

CsBst«    1S46,  art.  VII.  |  10. 

f  8.  State  debts  to  repel  Invasions. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defend  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

OoMt.    1S46,  art.  VII,  |  U. 

f  4.  Llaaltatlom  of  leffislatlve  power  to  create  dt^bts. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article,  no  debts  shall  be  hereafter  contracted  by  or  in  behalf 
of  this  State,  unless  such  debt  shall  bo  authorized  by  a  law, 
for  some  single  work  or  object,  to  be  distincly  specified  therein; 
and  such  law  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  to  pay,  and  stiflScient  to  pay,  the  interest  on 
such  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the 
contracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
«t  a  general  election  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
weh  election.  On* the  final  passage  of  such  bill  in  eithor  house 
jf  the  Legislature,  the  question  shall  be  token  by  ayes  and  noes, 
w  be  duly  entered  on  the  journals  thereof,  and  shall  be:  J*iJ" 
this  bill  pass,  and  ought  the  same  to  receive  the  sanction  or  the 
people?" 
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The  Legislature  may  at  anj'  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  have  been  contracted  in  pur- 
suance thereof,  repeal  the  same;  and  may  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt 
and  liability  which  may  have  been  contracted,  in  pursuance  of 
such  law,  shall  remain  in  force  and  be  irrepealable,  and  be  annu- 
ally collected,  until  the  proceeds  thereof  shall  have  made  the 
provision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  deot  and  liability.  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law.  or  any  bill  shall  be  suh- 
mitted  to  be  voted  for  or  against.  Tne  Legislature  may  provide 
for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  lund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  interest  on  such  debt. 
Const.    1S40,   art.    VII,  8  12,   amended  In  1006. 

§  5.   Sinking  ^nnd,  ho-v^'  kept  and    Invented. 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
be  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  maimer  other  than  for  the  specific 
purpose  for  whi<'h  it  shall  have  been  provided. 

Const.    lS4n,   art.   VII.   $  1.1,  amended  in  1S74. 

§   O.  ClnimM  barred  by  Btatnte  of  llmttatlon*. 

Neither  the  Legislature,  canal  board,  nor  any  person  <*r  per- 
sons arting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  whi<li.  as  between  citizens  of  the  State,  would  he  barred 
by  lapsp  of  time.  This  provision  shall  not  be  construed  to  repeal 
any  statute  fixing  tin*  time  within  which  claims  shall  be  pre- 
sented or  allowoil,  nor  .«<hall  it  extend  to  any  claim  duly  presented 
within  the  time  allowed  by  law,  and  prosecuted  with  dne  dili- 
gence from  the  time  of  su<'h  presentment.  But  if  the  claimant 
shall  be  und»M-  legal  disnbility.  the  claim  may  be  presented  within 
two  years  after  such  di.^ability  is  removed. 
Const.    1S4C,  art.  VII,  «  14,  amended  In  1874. 

§   7.  Foreiit  preserve. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting the  forest  preserve  as  now  fixed  by  law,  shall  be  for*- 
ever  kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold 
or  exchanged,  or  be  taken  by  any  corporation,  public  or  privato, 
nor  shall  the  timber  thereon  be  sold,  removed  or  destroyed. 
New. 
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I  8.  Cattal«»  not  to  l»e  mold.}  net  applied  to  certain 
eanala;  dlaponltlon  of  fnndM, 

The  Legislature  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Oswego  canal,  the  Champlain  canal,  tlie  Cayuga 
and  Seneca  caual,  or  the  Black  Uiver  canal;  but  they  shall  re- 
main the  property  of  the  State  and  under  its  management  for- 
ever. The  prohibition  of  lease,  sale  or  other  disposition  herein 
contained,  shall  not  apply  to  the  canal  known  as  the  Main  and 
Hamburg  street  canal,  situated  in  the  city  of  Buffalo,  and  which 
extends  easterly  from  the  westerly  line  of  Main  street  to  the 
westerly  line  of  Hamburg  street.  All  funds  that  may  be  de- 
rived from  any  lease,  sale  or  other  disposition  of  any  canal  shall 
be  aj)plied  to  the  improvenient,  superintendence  or  repair  of  the 
remaining  portion  of  the  canals. 

Const.    1S46.  art.  VII,   }  6.   ftmended  In  1882. 

f  9.  No  toll*  to  be  Imposed;  contracts  for  "work  and  ma- 
terials |  no  extra  compensation. 

No  tolls  shall  hereafter  be  imposed  on  persons  or  property 
transported  on  the  canals,  but  all  boats  navigating  the  canals,  and 
the  owners  and  masters  thereof,  shall  be  subject  to  such  laws 
and  regulations  as  have  been  or  may  hereafter  be  enacted  con- 
cerning the  navigation  of  the  canals.  The  Legislature  shall  an- 
nually, by  equitable  taxes,  make  provision  for  the  expenses  of  the 
superintendence  and  repairs  of  the  canals.  All  contracts  for 
work  or  materials  on  any  canal  shall  be  made  with  the  persons 
who  shall  offer  to  do  or  provide  the  same  at  the  lo^vest  price, 
with  adequate  security  for  their  performance.  No  extra  compen- 
sation shall  be  made  to  any  contractor;  but  if,  from  any  unfore- 
seen cause,  the  terms  of  any  contract  shall  prove  to  be  unjust 
and  oppressive,  the  canal  board  may,  upon  the  application  of  the 
contractor,  cancel  such  contract. 
Const    1846,  art.   YII,   |  3,  amended  In  1882. 

I  lO.  Canal  Improvement,  and  cost  thereof. 

The  canals  may  be  improved  in  such  manner  as  the  liOgisla- 
ture  shall  provide  by  law.  A  debt  may  be  authorized  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  improvement  may  be  defrayed  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax.  • 

New. 

f  11.  Payment  of  debts  of  the  state. 

The  Legislature  may  appropriate  out  of  any  funds  in  the 
treasury,  moneys  to  pay  the  accruing  interest  and  principal 
of  any  debt  heretofore  or  herenfter  created,  or  any  part  tlicroof 
and  may  set  apart  in  each  fiscal  year,  moneys  in  the  state  treas- 
ury as  a  sinking  fund  to  pay  the  interest  as  it  falls  due  and  to 
pay  and  di.scharge  the  principal  of  any  debt  heretofore  or  here- 
after created  under  section  four  of  article  seven  of  the  constitu- 
tion until  the  same  shall  be  wholly  paid,  and  the  principal  and 
income  of  such  sinking  fund  shall  he  applied  to  the  purpose  for 
which  said  sinking  fund  is  created  and  to  no  other  purpose  what- 
ever; and,  in  the  event  such  moneys  so  set-  apart  in  any  fiscal 
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year  be  sufficient  to  provide  such  sinking  fund,  a  direct  annual 
tax  for  such  year  need  not  be  iipposed  and  collected,  as  required 
by  the  provisions  of  said  section  four  of  article  seven,  or  of  any 
law  enacted  in  pursuance  thereof. 

Added  In   ld06. 

§   12.  ImproTement  ef  Iktstk-war*' 

A  debt  or  debts  of  the  state  may  be  authorised  by  law  for  the 
improvement  of  highways.  Such  highways  shall  be  determined 
under  general  laws,  which  shall  also  provide  for  the  equitable 
apportionment  thereof  among  the  counties.  The  aggregate  of 
the  debts  authorized  by  this  section  shall  not  at  any  one  time 
exceed  the  sum  of  fifty  millions  of  dollars.  The  payment  of  the 
annual  interest  on  such  debt  and  the  creation  of  a  sinking  fund 
of  at  least  two  per  centum  per  annum  to  discharge  the  prin- 
cipal at  maturity  shall  be  provided  by  general  laws  whose  force 
and  effect  shall  not  be  diminished  during  the  existence  of  any 
debt  created  thereunder.  The  Legislature  may  by  general  laws 
require  the  county  or  town  or  both  to  pay  to  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  within 
the  boundaries  of  such  county  or  town  and  the  proportionate  part 
of  the  interest  thereon,  but  no  county  shall  at  any  time  for  any 
highway  be  required  to  pay  more  than  thirty-five  hundredths  of 
the  cost  of  such  highway,  and  no  town  more  than  fifteen  hun- 
dredths. None  of  the  provisions  of  the  fourth  section  of  this 
article  shnll  apply  to  debts  for  the  improvement  of  highways 
hereby  authorized. 

Added  in  1906. 
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ARTIGL.B    BIGHTH. 

Bse.     1.  Corporations,  formation  of. 
2..  Dnea  of  corporations. 

S.  Corporation,  definition  of  term.  * 

4.  SaTlngs   bank    chariera;   restrictions   upon  trustees;    special  charters 
not  to  be  granted. 

8.  Specie  payment. 

9.  Registry  of  bills  or  notes. 

T.  LiabiUty  of  stockbolders  of  banks. 

8.  BlUholders  of  Insolvent  bank,   preferred  creditors. 

9.  Credit  or  money  of  tbe  state  not  to  be  glyen. 

10.  Coontles,    cities   and    towns   not   to   glre   or   loan    money   or   credit; 

limitation  of  indebtedness. 

11.  State  board   of   charities;    state   commission   in   lunacy;    state   com- 

mlasion  of  prisons. 

12.  Boards  appointed  by  governor. 

13.  Existing  laws  to  remain  in  force. 

14.  Maintenance  and  snpport  mt  Inmates  of  charitable  Instltutrons. 

15.  Commissioners  continued  In  office. 

I   1.  Corporattoim,  formation  of. 

Corporations  may  be  formed  under  general  laws;  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
oases  where,  in  the  judgment  of  the  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

Const.    1846,  art.  VIII.  |  1. 

I  2.  Dues  of  corporations. 

Dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
by  law. 

Const.    18M,  art.  VIII.  |  2. 

f  3.  Corporation,  deflnltton   of  term. 

The  term  corporations  ns  used  in  this  article  shall  be  construed 
to  include  all  associations  and  joint-stork  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  in- 
diriduals  or  partnerships.  And  nil  corporations  shall  have  the 
right,  to  sue  and  shall  be  subject  to  be  sued  in  all  courts  In  like 
cases  as  natural  i)ersons. 

Const.    1846.  art.  VIII,  |  3. 

{  4.  Savlnars  bank  cbartcm:  reatrlctlonii  upon  trnsteea; 
special  cliarters  not  to  be  igrrantecl. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of 
sayings  banks,  or  institutions  for  savings,  to  a  uniformity  of 
powers,  rights  and  liabilities,  and  all  charters  hereafter  granted 
for  such  corporations  shall  be  made  to  conform  to  such  general 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
such  corporation  shall  have  any  capital  stc^k,  nor  shall  the 
trustees  thereof,  or  any  of  them,  have  any  interest  whatever, 
direct  or  indirect,  in  the  profits  of  such  corporation;  and  no  di- 
rector or  trustee  of  any  such  bank  or  institution  shall  be  inter- 
ested in  any  loan  or  use  of  any  money  or  property  of  such  bank 
or  institiition  for  Barings.  The  Legislature  shall  have  no  power  to 
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pass  any  act  grantiDg  any  special  charter  for  banking  purposes; 
but  corporations  or  associations  may  be  formed  for  such  purposes 
under  general  laws. 
Const.    1846,  art.  VIII,  fl  4,  amended  in  1874. 

I  B.  Specie  payment. 

The  Legislature  shall  have  no  power  to  pass  any  law  sanction- 
ing in  any  manner,  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  any  person,  association  or  corporation,  issuing  bank 
notes  of  any  description.     . 

GouBt.    1846,  art.  VIII.  t  6. 

I  6.  Rearlstry  of  bllln  or  notes. 

The  Legislature  shall  provide  by  law  for  the  registry  of  all 
bills  or  notes,  issued  or  put  in  circulation  as  money,  and  shall 
require  ample  security  for  the  redemption  of  the  same  in  specie. 

Conat.    1846,  art.  VIII,  {  6. 

§  7.  lilablllty  of  iitoclclioldera  of  banks. 

The  stockholders  of  every  corporation  and  joint-stock  associa- 
tion for  banking  purposes,  shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock  in  any  sue! 
corporation  or  association,  for  all  its  debts  and  liabilities  of  ever./ 
kind. 

Const.    1846.  art.  VIII.  ^  7. 

§  8.  Blllbolders   of  Insolvent   bank,   prcferr'^d   creditors. 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  preference  in  payment) 
over  all  other  creditors  of  such  bank  or  associatio» 

Const.    1846,  art.  VIII,  |  8. 

I  O.  Credit  or  money  of  tbe  state  not  to  be  arlven* 

Neither  the  credit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking.  This  .section  shall  not,  however,  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
new  held,  or  which  may  hereafter  be  held,  by  the  State  for 
e^^ucational  purposes. 
Const.    1846.  art.  VIII.  {  10,  added  in  1874. 

S  10.  Counties,  cities  and  towns  not  to  srlve  or  loan 
itoney  or  credit)  limitation   of  Indebtedness. 

No  county,  city,  town  or  village  shall  hereafter  give  any  money 
oi"  property,  or  loan  its  money  or  credit  to  or  in  aid  of  any 
individual,  association  or  corporation,  or  become  directly  or  in- 
directly the  owner  «f  stock  in,  or  bonds  of,  any  association  or 
corporation;  nor  shall  any  such  county,  city,  town  or  village  be 
nllowed  to  incur  any  indebtedness  except  for  county,  city,  town 
»r  village  purposes.  This  section  shall  not  prevent  such  county, 
•^ity,  town  or  village  from  making  such  provision  for  the  aid  or 
tSjpp'^rt  of  its  poor  as  may  be  authorized  by  law.     No  county  or 
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city  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 
any  manner  to  an  amount  which,  including  existing  indebtedness, 
shall  exceed  ten  per  centum  of  the  assessed  valuation  of  the  real 
estate  of  such  county  or  city  subject  to  taxation,  as  it  appeared 
by  the  assessment-rolls  of  said  county  or  city  on  the  last  assess- 
ment for  state  or  county  taxes  prior  to  the  incurring  of  such 
indebtedness;  and  all  indebtedness  in  excess  of  such  limitations, 
except  such  as  now  may  exist,  shall  be  absolutely  void,  except 
as  herein  otherwise  provided.  No  county  or  city  whose  present 
indebtedness  exceeds  ten  per  centum  of  the  assessed  valuation 
of  its  real  estate  subject  to  taxation,  s^hall  be  allowed  to  become 
indebted  in  any  further  amount  until  such  indebtedness  shall  be 
reduced  within  such  limit.  This  section  shall  not  be  construed 
to  prevent  the  issuing  of  certificates  of  indebtedness  or  revenue 
bonds  issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
actually  contained,  or  to  be  contained  in  the  taxes  for  the  year 
when  such  certificates  or  revenue  bonds  are  issued  and  payable 
out  of  such  taxes. 

Xor  shall  this  section  be  construed  to  prevent  the  issue  of  bonds 
to  provide  for  the  supply  of  water;  but  the  term  of  the  bonds 
issued  to  provide  the  supply  of  water  shall  not  exceed  twenty 
years,  and  a  sinking  fund  shall  be  treated  on  the  issuing  of  the 
said  bonds  for  their  redemption,  by  raising  annually  a  sum  which 
will  produce  an  amount  eiiual  to  the  sum  of  the  principal  and 
interest  of  said  bonds  at  their  maturity.  All  certificates  of  in- 
debtedness or  revenue  bonds  issued  in  anticipation  of  the  col- 
lection of  taxes,  which  are  not  retired  within  five  years  after 
their  date  of  issue,  and  bonds  issued  to  provide  for  the  supply 
of  water,  and  any  debt  hereafter  incurred  by  any  portion  or  part 
of  a  city,  if  there  shall  be  any  such  debt,  shall  be  included 
in  ascertaining  the  power  of  the  city  to  become  otherwise  in- 
debted; except  that  debts  incurred  by  the  city  of  New  York  after 
the  first  day  of  January,  nineteen  hundred  and  four,  and  debts 
incurred  by  any  city  of  the  second  class  after  the  first  day  of 
January,  nineteen  hundred  and  eight,  to  provide  for  the  supply 
of  water  shall  not  be  so  included.  Whenever  the  boundaries  of 
any  city  are  the  same  as  those  of  a  county,  or  when  any  city 
shall  Include  within  its  boundaries  more  than  one  county,  the 
power  of  any  county  wholly  included  within  such  city  to  become 
indebted  shall  cease,  but  the  debt  of  the  county,  heretofore 
existing,  shall  not,  for  the  purposes  of  this  section,  be  reckoned 
as  a  part  of  the  city  debt.  The  amount  hereafter  to  be  raised 
by  tax^for  county  or  city  purposes,  in  any  county  containing  a 
city  of  over  one  hundred  thousand  inhabitants,  or  any  such  city 
of  this  Rtate,  in  addition  to  providing  for  the  principal  and  in- 
terest of  existing  debt  shall  not  in  the  aggregate  exceed  in  any 
one  year  two  per  centum  of  the  assessed  valuation  of  the  real 
and  personal  estate  of  such  county  or  city,  to  be  ascertained  as 
prescribed  in  this  section  in  respect  to  county  or  city  debt. 

CooJit.  184«.  art.  YIII,  f  11.  added  In  1874,  and  amended  In  1S84.  1899. 
l&OS  and    1907. 

* 

I  11.  State  Itoarcl  of  charities:  niate  c^mml union  in  In- 
aaey;  state   commission   of  prisons. 

The  Legislature  shall  provide  for  a  state  board  of  charities, 
which  shall  visit  and  inspect  all  institutions,  whether  state, 
county,  municipal,  incorporated  or  not  incorporated,  which  are 
of  a  charitable,  eleemosynary,  correctional  or  reformatory  char- 
acter, excepting  only  such  institutions  as  are  hereby  made  sub- 
ject to  the  visitation  and  inspection  of  either  of  the  commissions 
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hereinafter  meutioued,  but  including  all  reformatories  except 
those  in  which  adult  males  convicted  of  felon v  shall  be  confined; 
a  state  commission  in  lunacy,  which  shall  visit  and  insiject  all 
institutions,  either  public  or  private,  used  for  the  care  and  treat- 
ment of  the  insane  (not  including  institutions  for  epileptics  or 
idiots);  a  state  commission  of  prisons  which  shall  visit  and  inspect 
all  institutions  used  for  the  detention  of  sane  adults  charged  with 
or  convicted  of  crime,  or  detained  as  witnesses  or  debtors. 
New. 

f    12.  Boards  appointed   by  governor. 

The  members  of  the  said  board  and  of  the  said  commissions 
shall  be  appointed  by  tln»  (tovernor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  (iovernor  for  cause,  an  opportunity  having  been 
given  him  to  be  heard  in  his  defense. 
New. 

S  13.   Exlatlnii:  la^s  to  remain  In  force. 

Existing  laws  relating  to  institutions  referred  to  in  the  fore- 
going sections  and  to  their  supervision  and  insi>ection,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  o^  repealed  by  the 
Ijegislature.  The  visitation  and  inspection  herein  provided  for 
shall  not  be  exclusive  of  other  visitation  and  inspection  now 
authorized  by  law. 
New. 

{  14.  Maintenance  and  support  of  inmates  of  charitable 
inatitntlons. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  tlie  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,- city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secular 
education,  of  mmates  of  orphan  asylums,  homes  for  dependent 
children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
by  the  Legislature.  No  such  payments  shall  be  made  for  any 
inmate  of  such  institutions  who  is  not  received  and  retained 
therein  pursuant  to  rules  established  by  the  state  board  of  chari- 
ties. Such  rules  shall  l>e  subject  to  the  control  of  the  Legislature 
by  general  laws. 
New. 

{   IB.   CommlfmlonerM  continued  in  office. 

Commissioners  of  the  state  board  of  charities  and  commission- 
ers of  the  state  commission  in  lunacy,  now  holding  office,  shall  be 
continued  in  oflice  fr)r  the  term  for  which  they  were  appointed, 
respectively,  unles's  the  T^eprislntnre  shall  otherwise  provide.  The 
Legislature  may  confer  upon  the  commissions  and  upon  the  board 
mentioned  in  the  foregoing  sections  any  additional  powers  that 
are  not  inconsistent  with  other  provisions  of  the  Constitution. 
New. 
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ARTICIJB   NINTH. 
8«c.     1.  Gommoii  schoolB. 

2.  Rfegvnts  of  tbe  nnlrenltj. 

3.  Common  school,  literature  and  tbe  United  States  deposit  fonda. 

4.  No  aid  to  denominational  schools. 

I   1.  CoBtmoB  flclftoolfl. 

The  Legislature  shall  provide  for  the  maintenance  and  support 
of  a  system  of  free  common  schools,  wherein  all  the  children  of 
ttus  State  may  be  educated. 

New. 

I  2.  Resentii  of  the  mttveriitty* 

The  corporation  created  in  the  year  one  thousand  seven  hun- 
dred and  eighty-four,  under  the  name  of  The  Regents  of  the 
University  of  the  State  of  New  York,  is  hereby  continued  under 
the  name  of  The  University  of  the  State  of  New  York.  It  shall 
be  governed  and  its  corporate  powers,  which  may  be  increased, 
modified  or  diminished  by  the  Legislature,  shall  be  exercised  by 
not  less  than  nine  regents. 

New. 

f  3.  Commott  aohool,  literature  and  the  United  State* 
deposit  fnnda. 

The  capital  of  the  common  school  fund,  the  capital  of  the  litera- 
ture fund,  and  the  capital  of  the  United  States  deposit  fund,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  said 
common  school  fund  shall  be  applied  to  the  support  of  common 
schools;  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  support  of  academies;  and  the  sum  of  twenty-five  thousand 
dollars  of  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 

Const.    1846.  art.  IX,   |  1. 

f  d.  No  aid  to  denominational  schools. 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  its 
property  or  credit  or  any  public  money,  or  authorize  or  permit 
either  to  be  used,  directly  or  indirectly,  in  aid  or  maintenance, 
other  than  for  examintion  or  inspection,  of  any  school  or  in- 
Ktitntion  of  learning  wholly  or  in  part  under  the  control  or 
direction  of  any  religions  denomination,  or  in  which  any  denomi- 
national tenet  or  doctrine  is  taught. 

New* 
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ARTICLB   TBHTH. 

Sec.    1.  SberlffH,   clerks   of   countlee,    diitrict   attomeys  aa 
ernor  may  remore. 

2.  AppointmeDt    or    election    of  ofBcen  not  (iroTlded  tor  bf  tUm  cob- 

BtitUtiOO. 

3.  Duration  of  term. 

4.  Time  of  election. 

5.  VacaneicB  In  office,   bow  filled. 

6.  Folltloal  year. 

7.  Ronioval  from  office  for  mlaconduet,  9lt9» 

8.  Office  deemed  Tacant. 

9.  CompeuBation  of  offlcere. 

I  1.  Slierllfa,  clerka  of  connttea,  diatrlet  atroriteTS  kaA 
rciirlatera;  grovernor  may  remove. 

Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices.  They  may  be  re- 
(piired  by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
acts  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  Against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846,  art.  X,  |  1. 

I  2.  Appointment  or  election  of  oflleers,  not  provided 
for  by  this  conatltntion. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authoritie.s.  as  the  Legislature  shall  direct.  All 
city,  town  and  village  ofTicers,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
elertors  of  such  citie.^,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legis- 
lature shall  designate  for  that  purpose.  All  other  officers,  whose 
elect"H)n  or  appointment  is  not  provided  for  by  this  Constitution, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Const.    1846,  art.  X,  {  2. 

$  3.  Dnrntlon  of  term. 

When  the  duration  of  any  office  !s  not  provided  by  this  Con- 
stitution it  may  be  declared  by  law,  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pleasure  of  the  authority  making 
the  appointment. 

Conat.    1846,  art.  X,  f  3. 
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I  4.  Tflme  of  election. 

The  time  of  electing  all  officers  named  in  this  article  shall  he 
prescribed  by  law. 
Const.    1846,  art.  X,  f  4. 

I  O.  'VAcandes  in  oflieea,  Ikow  fllled. 

The  Legislature  shall  provide  for  filling  Taoanoies  in  office,  and 
in  case  of  elective  officers,  no  person  appointed  to  fill  a  vacancy 
shall  hold  his  office  by  vlrtae  of  such  appointmont  longer  than 
the  commencement  of  the  political  year  next  Huceeeding  the  first 
annual  election  after  the  happening  of  the  vacancy. 

Const.    1846,  art.  X,  |  5. 

f  6.  PoUtloal  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  Legislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January. 

Const.    1846.  art.  X,  f  6. 

i   7.  Removal  from  ofltce  for  mi»eondiict,  etc. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal. 

Const.    1846.  art.  X,  |  7. 

.  I  8.  OlHce  deemed  T'acant. 

The  I^gi.slature  may  declare  the  cases  in  which  any  office  shall 
lie  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

Const.    1846.  art.  X,  |  & 

I  9.  Compensation  of  ofllcers. 

No  officer  whose  salary  is  fixed  by  the  Constitution  shall  re- 
ceive any  additional  compensation.  Each  of  the  other  state  offi- 
cers named  in  the  Constitution  shall,  during  his  continuance  in 
office,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not 
be  increased  or  diminished  during  the  tomi  for  which  he  shall 
have  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
any  fees  or  perquisites  of  office  as  other  compensation. 

Const.    1846,  art.  X,  f  9. 
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article:  E1.KVE1VTH. 

Sec.     1.  State  militia. 

2.  KnllattDcnt. 

3.  Organisation  of  militia. 

4.  Appointment  of  military  offlcem  by  the  goyemor. 

5.  Manner  of  election  of  military  offleera  prescribed  bj  the  legtaUtutv. 
e.  Commiaaioned  offleera,  their  removal. 

I  1.  State  mllitfa. 

All  able-bodied  male  citizens  between  the  ages  of  eighteen  and 
forty-five  years,  who  are  residents  of  the  State,  shall  constitute 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  Legislature  of  this  State. 

Conat.    1846,  art.  XI,  |  1. 

{  2.  Enlliitinent. 

The  Legislature  may  provide  for  the  enlistment  into  the  active 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

New. 

I  3.  Orsanlsatioift  of  militia. 

The  militia  shall  be  organized  and  divided  into  such  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  all 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriation  for  the  maintenance 
thereof. 

New. 

I  4.  Appointment  of  military  officers  by  the  soTernor. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staflf  de- 
partments, his  aides-do-camp  and  military  secretary,  all  of  whom 
shall  hold  office  during  his  pleasure,  their  commissions  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  ap- 
point, all  major-generals. 

Conat.    1846,  art.  XI,  |  3. 

I  6.  Manner  of  election  of  military  officers  prescribed 
by  legrlslatnre. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two-thirds  of  the  members 
present  in  each  house  shall  concur  therein. 

Const   1846,  art.  XI,  li  4,  6. 
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f  0.  Conunliiaioned  ofllcera;  their  removal. 

The  commissioned  officers  shall  be  commissioned  by  the  Gov- 
emor  as  commander-in-chief.  No  commissioned  officer  shall  be 
remoyed  from  office  daring  the  term  for  which  he  shall  have  been 
appointed  or  elected,  unless  by  the  Senate  on  the  recommendation 
of  the  Governor,  stating  the  grounds  on  which  such  removal  is 
recommended,  or  by  the  sentence  of  a  court-martial,  or  upon  the 
findings  of  an  examining  boar^l  organized  pursuant  to  law,  or  for 
absence  without  leave  for  a  period  of  six  months  or  more. 

OcMt.    ]£46.  art,  ZI,  |  6. 
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ARTICLE  TWELFTH. 

Sec.    1.  Organisation    of    cities    and    Tillages;    regulation    of    wages,    etc.,    of 
employees  of  statt',   county,  city,    town,  etc. 

2.  Classification   of  cities;   general   and   special   city  laws;   special   city 

laws;  how  passed  by  legislature  and  acceptance  by  cities. 

3.  Election  of   city   officers,    when   to   be   held;   exteuaion   and   abridg- 

ment of  terms. 

§  1.  Orgranlxatlon  of  citleii  and  vlllnereM;  reirnlatlon  off 
waKca,  etc.,  of  employeen  of  state,  eonnty,  city,  town,  ete. 

It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  orpran- 
ization  of  cities  and  incorporated  villages,  and  to  re.strict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations; 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  othei*  civil  division  of  the  slate,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  c- 
services  for  the  state,  or  for  any  county,  city,  town,*  village  or 
other  civil  division  thereof. 
Const.    1846,  art.  VIII.  |  0,  amended  In  lOOB. 

i  2.  Clnaslllcation  of  citleni  ureneral  and  Hpeclal  city 
la^wai  special  city  laiivMi  ho^v  paased  by  leslalatare  and 
acceptance  by  citiea. 

All  cities  are  classifiotl  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class  in- 
cludes all  cities  having  a  population  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  and  less  than  one  hundred  and  seventy- 
five  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  aft'airs  or  government  of  cities,  and  the  several  de- 
I)aitnK'nts  thereof,  are  divided  into  general  and  si)ecial  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one 
<.r  lUiue  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  laws 
shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  pa.ssed  by  both  brunches  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  (Governor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  ma.vor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  acti(m  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shall  not  be  deemed  accepted 
unless  accepted  as  herein  provided,  by  every  such  city.     Wheu- 
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erer  any  such  bill  is  accepted  as  herein  provided,  it  shall  be  sub- 
ject as  are  other  bills,  to  the  action  of  the  Governor.  Whenever, 
dnrin^  the  session  at  which  it  was  passed,  any  such  bill  is  re- 
tnrned  without  the  acceptance  of  the  city  or  cities  to  which  it 
relates,  or  within  such  fifteen  days  is  not  returned.  It  may  never- 
theless a^in  be  passed  by  both  branches  of  the  Legislature,  and 
it  shall  then  be  subject  aa  are  other  bills,  to  the  action  of  the 
Governor.  In  every  special  city  law  which  has  been  accepted 
by  the  city  or  cities  to  which  it  relates,  the  title  shall  be  followed 
by  the  words  "  accepted  by  the  city,"  or  "  cities,"  as  the  case 
may  be;  in  every  such  law  which  is  passed  without  such  accept- 
tnce,  by  the  words  "  passed  without  the  acceptance  of  the  city," 
or  **  cities,"  as  the  case  may  be; 
N«w.    ikmended   In   1907. 

§  3.  Eleetl^ift  of  cAty  oflleera,  when  to  be  held;  axtenaion 
sail  abrMvaiemt  of  terms. 

All  elections  of  city  officers,  including  supervisors  and  judicial 
officers  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
eity,  and  of  eounty  ofBcers  elected  in  the  counties  of  New  York 
tad  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Taesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  terra  of  every  such  officer  shall  expire  at  the 
ead  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
oflcers  elected  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  nnder  existing  laws  wo'uld  expire  with  an  even- 
nnmbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  nnder  existing  laws 
would  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
or  to  elections  of  any  judicial  officer,  except  judges  and  justices 
of  inferior  local  courts. 


^ 


S§  1-3  CONSTITUTIOiNT  OF  NEW  YORK.        'Abt.  XIII 

article:  THIRTB3ENTH. 

Sec.    1.  Oath  of  office. 

2.  Offlclal  bribery  and  corruption. 

3.  Offer  or  promlae  to  bribe. 

4.  Person  bribed  or  offering  a  bribe  may  be  a  wltnew. 

6.  Free  paaaea,  franking  privileges,  etc.,  not  to  be  recetted  by  a  pabUc 
officer:   penalty.  .  - 

6.  Removal  of  district  attorney  for  failure  to  prorocute;  ezpeoaea  of 
proeecutions  for  bribery. 

I  1.  OAtb  of  office. 

Members  of  the  Legislature,  and  all  officers  exeontive  and  Jn- 
dicial,  except  such  inferior  officers  as  shall  be  by  law  exempted 
shall  before  they  enter  on  the  duties  of  their  respective  offices, 
take'  and  subscribe  the  following  oath  or  affirmation:  "  I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution 
of  the  United  States,  and  the  Constitution  of  the  State  of  New 
York   and  that  I  will  faithfuUy  discharge  the  duties  of  the  office 

of  — ,  according  to  the  best  of  my  ability;      and  all  such 

officers  who  shall  have  been  chosen  at  any  elecUon  shall,  before 
they  enter  on  the  duties  of  their  respective  offices,  take  and  sub- 
scribe the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof:  ^      ,  ^^   ,  _  , 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  as  a  consideration  or*reward  for  the  givmg  or  wi^holding 
a  vote  at  the  election  at  which  I  was  elected  to  said  offlce,  and 
have  not  made  any  promise  to  influence  the  givmg  dr  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test  shaU  be 
required  as  a  qualification  for  any  office  of  public  trust. 

Const.    1846,  art.  XII,  I  1,  amended  In  1874. 

{  a.  Official  bribery  and  corruption. 

\nv  person  holding  office  under  the  laws  of  this  State  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
recede  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validity  of 
any  existing  statute  in  relation  to  the  offense  of  bribery. 

C5onBt.    1846,  art.  XV,  I  1,  added  in  1874. 

I  3.  Oiler  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  Dunishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  m  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
.hall  testify  to  the  giving  or  offering  of  such  bribe.  Any  person- 
who  shaU  offer  or  promise  a  bribe,  if  it  be  rejected  by  thv  officer 

60 


Am.  Xm  CONSTITUTION  OF  NEW  YORK.  %%  4-^ 

to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  hereby  declared  to  be  a  felony. 
Oout.    1846,  art.  XV,  |  2,  Adde<S  In  1874. 

I  4.  Pemon  bribed  or  offerlnff  «  bribe  nuty  be  a  -vrltneas. 

Any  person  charged  with  receiving  a  bribe,  or  with  offering  or 
promising  a  bribe,  shall  be  permitted  to  testify  in  bis  own  behalf 
in  any  ciril  or  eriminal  prosecution  t-herefor. 

Const.    1848,  art.  XV,  |  3.  added  in  1874. 

I  6.  Free  yasaea,  frajakina;  priTilesea,  eto*t  AOt  to  be  re* 
e^lred  hy  public  ofllceri  penalty. 

No  public  officer,  or  person  elected  or  appointed  to  a  public 
office,  under  the  laws  of  this  State,  shall  directly  or  indirectly 
ask,  demand,  acqept,  receive  or  consent  to  receive  for  bis  own 
use  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  transportation,  franking  privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  make  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  any  provision  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  bis 
office  at  the  suit  of  the  Attorney-General.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  elected  or  appointed  to  a  public  office,  any  such 
free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion, shall  also  be  deemed  guilty  of  a  misdemeanor  and  liable  to 
pnnishment  iexcept  as  herein  provided.  No  person,  or  officer  or 
agent  of  a  corporation,  giving  any  such  free  pass,  free  trans- 
portation, franking  privilege  or  discrimination  hereby  prohibited, 
shall  be  privileged  from  testifying  in  relation  thereto,  and  lie  «hall 
not  be  liable  to  civil  or  criminal  prosecution  tberefor  if  he  ahaU 
testify  to  the  giving  of  the  same. 

New. 

i  0.  Remo-ral  of  diatriot  attorney  for  fall-ore  to  proaei* 
eatei  expenaea  of  proaeeationa  tme  bribery. 

Any  district  attorney  who  shall  fail  faithfully  to  prcKtecvte  a 
person  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledge,  shall  be  re- 
moved from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  defense.  The  eirpenses  which 
shall  be  incurred  by  any  county,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  under  the  laws  of  this  State  within  such  county,  or  of^ 
receiving  bribes  by  any  such  person  in  said  county,  shidl  be  a' 
charge  against  the  State,  and  their  payment  by  the  State  vhall  be 
provided  for  by  law. 

CoiMt    1M0,  art.  XY.  I  4,  ailded  In  1874. 


II 1, 2  CONSTITUTION  OF  NEW  YORK.  Art.  XiV 


ARTICLE  FOURTEENTH. 

Sec.    1.  Amendment  to  conititutlon,  bow  proposed,  voted  upon  And  ratified. 
2.  Future    (H>nstitutlonal    conventions;    how    called;    election    of    dele- 
gate*; compenflatlou^  quorum;  aubmiaalon  of  amendments;  officers; 
rules;  vacancies;  taking  effect. 
8.  Amendments  of  convention  and  legislature  submitted  colncidently. 

I  1.  Amendmentii  to  coiiHtttiitlont  Ito-w  propoaed,  voted 
npon  a.nd  ratllled. 

Any  amendment  or  amendments  to  this  Constitution  may  be 
proposed  In  the  Senate  and  Assembly;  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  to  be  chosen  at  the  next  general 
election  of  senators,  and  shall  be  published  for  three  months 
previous  to  the  time  of  making  such  choice;  and  if  in  the  Legis- 
lature so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  meml)ers 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  I^egislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  at  such  times  as  the  I^egisla- 
ture  shall  prescribe;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the 'electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval.  t 

Const.    1846,  art.  XIII,  {  1. 

I  2.  Future  conatttntlonal  con-rentloiiH  $  bovr  oalledf 
election  of  deleamteat  compen nation;  qnornm;  anbmlMlon 
of  amendmenta  $   offlcerai   rnlea;   vnoandea;   taking:   effect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  Legislature  may  by  law  provide,  the 
question,  "  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same?  "  shall  be  decided  by  the  electors  of  the 
State;  tind  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  electors  of 
every  senate  district  of  the  State,  as  then  organized,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  whirh 
members  of  the  Assembly  shall  bo  chosen,  and  (he  electors  of  the 
State  voting  at  the  same  election  shall  elect  fifteen  delegates-at- 
large.  The  delegates  so  elected  shall  convene  at  the  capitol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  business  of  such  convention 
shall  have  been  completed.  Every  delegate  shall  receive  for  his 
services  the  same  compensation  and  the  same  mileage  as  shall 
then  be  annuallr  payable  to  the  momborp  of  the  Assembly.  A 
majority  of  the  convention  shall  constit:ite  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  all  the  delegatea 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point such  officers,  employes  and  assistants  as  it  may  deem  neces- 
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sary,  and  fix  their  compensation  and  to  provide  for  the  printing 
of  its  documents,  journal  and  proceedings.  The  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  offi- 
cers, and  be  the  judge  of  the  election,  returns  and  qualifications 
of  its  members.  In  case  of  a  vacancy,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs.  If  such 
vacancy  occurs  in  the  office  of  a  delegate-at-large,  such  vacancy 
shall  be  filled  by  a  vote  of  the  remaining  delegates-at-large.  Any 
proposed  constitution  or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall  be  submitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  shall  be  held 
not  less  than  six  weeks  after  the  adjournment  of  such  conven- 
tion. Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  in  the  last  preceding  sec- 
tion, such  constitution  or  constitutional  amendment,  shall  go  into 
effect  on  the  first  day  of  January  next  after  such  approval. 
Const.    1846,  art.  XIII,  |  2. 

J  8.  Amendments    of    conTentlon    and    legrialntnre    anb- 
tted  eoincldentlT* 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  si  bmitted  to  the  people  for  approval  at  the 
general  election  held  in  the  year  one  thousand  eight  hundred  and 
oinety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  sapeniede  the  amendment  so  proposed  by  the  Legis- 
lattue. 

Naw. 
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ARTICLE    riFTBBNTH. 

See.    1.  Time  of  taking  effect. 

{  1.  Time  of  tftklns  effeet. 

This  CoDBtitution  shall  b€  in  force  from  and  indoding  the  first 
day  of  January,  one  thousand  eight  hundred  and  ninety-five,  ex- 
cept as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany, 
the  twenty-ninth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  end 
nineteenth. 
In  witness  whereof,  we  have  hereunto  subscribed  our 
•  names. 

JOSEPH  HODGES  CHOATB, 

President  and  Delegate-at -Large, 

Charles  Eluott  Fitch, 

Secretary. 
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Ae««emles.  Art.  Soc. 

application  of  literature  fund   IX  3 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity    VI  3 

not  affected    I  17 

private  or  local  bill  changing  venue  prolubi|ed Ill  18 

Affrfevltural  Ijanda. 

leases  of    I  13 

AllesjitiOB. 

restraints  upon,   abolished    • I  14 

Allo^al  Tenure. 

aU  lands  held  by   I  12 

A^e»dlmeBt«. 

to  constitution   XIV  1 

of  convention  and  legislature  to  constitution  submitted  co- 

incidently    XIV  3 

Ap9e«l«. 

See,   also,   "Appellate   DrvisiON ;  "    **  Court   op   Ap- 
peals.*' 

jurisdiction  of  court  of  appeals VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  3 

Appellate  Division.  • 

how   constituted    VI  2 

designation  of  justices  of VI  2 

powers  of  justices    VI  2 

jurisdiction  of  general  term  transferred VI  2 

transfer  of  appeals  to  another  department VI  2 

justice  not  to  sit  in  review  of  his  own  decisions VI  3 

derignation  of  special  and  trial  terms  VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

appointment  and  removal  of  reporter VI  2 

may  appoint  and   remove  clerk VI  10 

Approprlatlonii. 

fequisites  of  appropriation  bills   Ill  21 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 
two  thirds    vote    required    for    appropriations    for   local    or 

private  purposes Ill  20 

approval  or  veto  of  separate  items  by  governor TV  O 

state  moneys  to  be  paid  pursuant  to  appropriation  only IT  I  ?1 

for  private  claims  against  state TIT  1« 

for  maintenance  of  canals VII  9 
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Army.  Art.  Sec. 

absent  electors  not  to  be  deprived  of  rote II       1 

Aasemblajre. 

right  of,  guaranteed    • I      9 

number  and  terms  of  assemblymen Ill  2 

apportionment  of  assemblymen   Ill  5 

creation  of  assembly  districts Ill  5 

ratio  for  apportionment  of  assemblymen Ill  5 

division  of  counties  and  cities  into  districts Ill  5 

power  of  impeachment   VI  13 

succession  of  speaker  to  governorship IV  7 

compensation  and  mileage  of  members Ill  6 

Attorney-at-Ijaw. 

judges  not  to  ac|  as   VI     20 

Attorney-General. 

See,  also,  "  Officess;  "  "  State  Office«s." 

election    and   term   of V       1 

compensation    V       1 

Audit. 

legislature  not  to  audit  private  claims Ill     19 

claims  barred  by  statute  of  limitations  not  to  be  allowed,    VII       6 

B. 
Ball. 

excessive,   prohibited    ••.••  I       6 

Bank*. 

See,  also,  "  Savings  Banks." 

special    charters    prohibited    VIII  '  4 

legislature  not  to  authorize  suspension  of  specie  payments,  VIII  5 

registry  of  bills  and  notes  issued  as  money VIII  6 

billholdcrs  are  preferred  creditors   VIII  8 

li|bility    of   stockholders    VIII  7 

BlIlB. 

Sec,       also,       "Appropriations;"       "Legislature;" 
"  Statutes." 

approval  or  veto  by  governor iV       9 

passage  over  veto   IV       9 

Blind. 

legislature  may  provide  for  education  and  support VIII  9, 14 

Board  of  Saperviiiora. 

See   "  Supervisors." 

Bonds. 

See,  also  "  Debt." 

limitation  of  indebtedness  of  ci*ics  and  counties VIII     10 

direct   tax    for   jayniciu   stale   bonds Vll        4 

BookniaklikK:. 

proluhitcd 1       9 
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Bri1»erT*  Art.  Sec; 

official  bribery  and  corruption XIII  2 

offer  or  promise  to  bribe XI II  2 

person  offering  or  receiving*  disqualified  as  elector   II  2 

person  bribed  or  offering  a  bribe  may  be  a  witness XIII  4 

Bridlffes. 

.     private  or  local  bills  for  building,  prohibited Ill  18 

C. 
C«m«l  Coinmisalonera. 

powers  devolved  on  superintendent  of  public  works V  8 

Canals. 

not    to    be    sold VII  8 

no  tolls  to  be  imposed VII  9 

disposition  of  funds   VII  8 

improvement  of   ^ VII  10 

appropriations    for   maintenance    VII  9 

contracts   for   work   or   material VII  9 

extra  compensation  to  contractor  prohibited    VII  § 

cancellation  of  contracts   VII  9 

appointment  of  employees V  3 

powers  of  canal   commissioners   devolved   on  superintend- 
ent  of   public    works V  3 

commissioners  of  canal    fund V  5,  6 

canal  board  constituted   V  5 

powers  and  duties   V  6 

not  to  allow  claims  barred  by  statute  of  limitation....  VII  6 
Ccnsas. 

enumeration  of  inhabitants IW      4 

Charitable  Institatlona. 

state  and   mtinicipalities  may   provide   for   support   of   in- 
mates      VIII  34 

Citarltfes. 

See  "  Stats  Board  of  Charities." 

Citarters. 

See,  also.  "  Cokporations.*' 

by  King  of  Great  Britain  before  1T75  not  affected I  17 

by  state  not  affected   I  17 

of  savings  banks  to  be  uniform  VTII  4 

special,  for  banking  purposes  prohibited    VIII  4 

Circuit  Coiirtn. 

abolished;  jurisdiction  vested  in  supreme  court •    •  VI  6 

Cities. 

See,  also,   "  Municipal  Corporations." 

legislature  to  provide  for  organization  of XIT  1 

regulation  of  wages,  etc.,  of  employees  of X li  I 

classification   of    XII  2 

general   and   «pecial  city  laws 1\.  1  i  2 

enactment  and  acceptance  of  special  city  laws Ail  2 

division  into  assembly  districts Ill  5 

blocks  not  to  be  divided  in  senate  disti  icts. Ill  4 

election  or  appointment  of  officers X  2 

civil  service  appointments  and  promotions V  9 

preference   of   veterans    V  0 

extension  and  abridgement  of  terms  of  oHiccTS XI i  8 
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Oltles  —  Contlnned.  Art.  See. 

when  election  of  officers  to  be  held XII  3 

members  of  legislature  disqualified  as  officers Ill  7 

when  local  legislative  body  to  act  as  board  of  supervisors. .  Ill  26 
extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions      VIII  14 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

not  to  own  corporate  stocks  or  bonds VIII'    10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation VIII  10 

Citlfcenii. 

Sec,  also,  **  Elections." 
not  to  be  disfranchised,  unless,  etc I       1 

City  Court  of  Brooklyn. 

abolished;  judges  transferred   to  supreme  court VI       5 

jurisdiction  vested  in  supreme  court.. VI  2,5 

ClTll  Service. 

See,  also,  **  Officers;  "  "  State  Officb«s." 

appointments  and   promotions   V       9 

preference  of  veterans   V       9 

Claims. 

Sec,  also,   "Audit." 
not  to  be  audited   or  allowed  when  barred  by  statute  of 

limitations    VII       6 

^  yeas  and  nays  on  bill  releasing  public  claim Ill     26 

CommlBalonerH  of  Canal  Fand. 

board  constituted V       5 

powers  and  duties    V       6 

CommlBHlonerB  of  Ijamd  OAce. 

board  constituted    V       B 

powers  and  duties  of  board V       6 

Common  Ija^nr. 

how  far  in  force t     10 

Comptroller. 

See,  also,  "  Officers;  "  "  State  Offick«s." 

election  and  term  of V       1 

compensation    V       1 

Constitution. 

time  of  taking  effect XV  1 

how  amended   XTV  1 

future  constitutional  conventions XIV  2 

amendments  of  convention   and   legislature   submitted   co- 

incidcntly    XIV  S 

Contracts. 

contract   system    of  prison   labor   abolished Ill  29 

extra  compens?rtion  to  contractors  prohibited    Ill  28 

for  work  or  materials  on   canal VII  9 

extra  compensation  on  canal  contracts  prohibited    VII  9 

cancellation  of  canal   contr.-ift-    VII  9 
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CorporaUoBs.  Art  Sec 

definition  of  term  VIII  8 

charters  by  King  of  Great  Briuin  before  1775  not  affected,  I  17 

charters  by  state  not  affected I  1/7 

to  be  formed  under  general  laws,  except,  etc VIII  1 

laws  for  formation  of,  subject  to  alteration  and  repeal....  VIII  1 

private  or  local  bill  chartering  bridge  companies  prohibited,  III  18 

special  banking  charters  prohibited    VIII  5 

charters  of  savings  banks  to  be  uniform   VIII  4 

dues   from,   to   be  secured VIII  2 

liability  of  stockholders  of  bank VIII  7 

may  sue  and  be  sued VIII  8 

municipalities  not  to  hold  corporate  stocks  or  bonds VIII  10 

CorrecttoAAl  Injitltvtioas. 

mnntcipalities  may  provide  for  support  of  inmates VIII  14 

Comaael. 

accused  entitled  to  appear  with I  6 

private  or  local  bills  locating  or  changing  county  seat  pro- 
hibited   m  13 

number  of  sutnators  for  each  county Ill  4 

not  to  be  divided  in  formation  of  senate  district,  except, 

etc Ill  4 

election  and  terms  of  ofiicers X  1,  2 

time  of  election  of  officers X  4 

removal  of  ofiicers X  1 

board  of  supervisors  to  be  elected Ill  26 

when  legislative  body  of  city  to  act  as  board  of  supervisors,  III  26 

local  legislative  powers  of  supervisors Ill  27 

extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions      VIII  14 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

to  incur  debt  for  county  purposes  only VIII  10 

not  to  own  corporate  stock  or  bonds VIII  10 

Hnutation  of  indebtedness    VIII  10 

maximum  rate  of  taxation   , VIII  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Com»tr  cleric. 

election  and  term  of  office X  1 

time  of  election   X  4 

removal     X  1 

to  be  clerk  of  supreme  court VI  19 

CovAty  Courts. 

See,  also,  "  County  Judge." 

continued  VI  14 

jurisdiction    VI  14 

term  of  office  of  judges .* VI  14 

ComAty  J«d«e. 

See,  also,  "  County  Coubts." 

terra  of  office   VI  14 

qualifications VI  20 

powers  and  duties    VI  14 

salary   VI  14 

when  to  be  surrogate VI  15 

age  limit    VT  15 

vacancies  in  office  VI  15 

not  to  practice  as  attorney,  except,  etc VI  20 

election  of  special  county  Judge VI  lo 
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Court  for  Trial  of  ImpeaclinieBtB. 

See  "  Impeachments." 

Court  of  Appeals.  Art.  Sec 

continued VI  7 

how  constituted ;   terms  of  office VI  7 

qualifications  of   judges    VI  20 

compensation  of  judges VI  12 

age  limit  of  judges VI  12 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  10 

vacancies    VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction    V'l  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  R 

clerk  of ;  compensation   VI  19 

Court  of  Common   Pleas   of  Ne^T   York  County. 

abolished    VI  5 

judges  transferred  to  supreme  court VI  5 

jurisdiction  vested  in  supreme  court VI  2,  5 

transfer  of  appellate  jurisdiction VI  5 

Courts. 

Sec,  also,  "Appellate  Division;  "  "  Circuit  Courts;  " 
"  County  Courts;  "  "  Court  of  Appeals;  "  '*  Court 
OF  Common  Pleas;  "  "  Courts  of  Sessions;  ** 
*'  Courts  of  Special  Sessions;  **  "  Superior 
Courts;  "   "  Supreme  Court;  "  Surrogate's  Court." 

judges  not  to  hold  any  other  office VI  10 

court  for  trial  of  impeachments VI  1^ 

suspension  of  judge  pending  trial  of  impeachment VI  l.S 

age  limit  of  county  judge  and  surrogate VI  l.l 

judicial  officers  not  to  receive  fees VI  20 

election  of  local  judicial   officers VI  Ifl 

power  to  establish  inferior  local  courts VI  IS 

clerks  of  courts VI  19 

courts  of  oyer  and  terminer  abolished VI  0 

circuit  courts  abolished   VI  6 

citjr  courts  abolished    VI  n 

jurisdiction  of  city  courts  vested  in  supreme  court VI  5 

judges  of  city  courts  become  justices  of  supreme  court —  VI  9 
legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity VI  3 

Courts  of  Oyer  and  Terminer. 

abolished;   jurisdiction  vested  in  supreme  court VI  6 

Courts  of  Sessions. 

abolished;  jurisdiction  transferred  to  county  court VI  14 

Courts  of  Special  Sessions. 

jurisdiction  of   .* VI  23 

Crimes. 

no  person  to  be  twice  put  in  jeopardy I  d 

accused  may  appear  in  person  and  with  counsel I  6 

capital  or  infamous  crime,  except,  etc.,  to  be  tried  on  in- 
dictment    I      6 

private  or  local  bill  changing  venue  prohibited Ill  18 

cruel  and  unusual  punishments  prohibited   I  5 

excessive  bail  and   fines   prohibited f  .^ 

governor  may  grant  pardons,  etc IV  ^ 

accused  not  to  be  compelled  to  testify  against  himself. . .  10 

legislature  to  exclude  convicts  from  suffrage II  2 

truth  of  criminal  libel  admissible  in  evidence I       8 
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Deaf  amd  Dvmlt.  Art  Sec. 

legislature  may  provide  for  education  and  support VIII  9, 14 

Death. 

right  of  action  for  damages  not  to  be  abrogated •  I     1| 

amount  recoverable  not  to  be  limited I    18 

Debt.  * 

obligation  of,   not  affected .•  •  •  •          I  17 

credit  or  money  of  state  not  to  be  given  to  aid  private 

undertaking   VIII  9 

power  of  state  to  contract VII  A 

power  of  state  to  contract,  to  repel  invasions VII  9 

Umiution  of  legislative  power  to  create yV^  A 

payment  of  debts  of  the  state V  il  4,  11 

debts  of  the  state  for  improvement  of  highways VII  12 

sinking  funds,  how  kept  and  invested VII  5 

when  ayes  and  nays  necessary  on  bill  creating  public  debt.     III  25 

municipalities  to  incur  debt  for  municipal  purposes  only..  VIII  10 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

District  Attorney*. 

election  and  terms  of  office X  1 

time  of  election    X  4 

removal    vi  ?J  ^ 

for  failure  to  prosecute  public  officer XIII  6 

DlBtriet  CovrtB. 

election  of  justices;  term  of  office VI     17 

terms  of  present  justices VI     ££ 

DitelteB. 

for  drainage  of  agricultural  lands • *       • 

DlToree. 

to  be  granted  only  by  judicial  proceedings I      • 

Draimase. 

of  agricultural  lands  under  general  laws I      J 

private  or  local  bills  prohibited -^^-^     *° 

D«e  Procee»  of  I-att. 

life,  liberty  and  property  protected *      ^ 

B. 
Bleetlons. 

registration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  prohibited   Ill  18 

for  election  of  supervisors  prohibited Ill  lo 

registration    and    election    boards    to    be    bi-partisan,    ex-  ,-  « 

ccpt,  etc -\\  5 

time  of  elections  for  legislature Ill  » 

manner  of  voting  J|  ° 

qualification  of  voters   ^ J  J 

voters  not  to  be  disfranchised,  unless,  etc. i  J 

absence  in  military  service  not  to  deprive  elector  of  vote. .  ii  i 

legislature  to  regulate  votes  of  absent  electors J*  * 

persons  excluded   from  suffrage......^ •• i,  21 

occupations  and  conditions   not   affecting  residence "  g 

detention  in  prison  not  to  affect  residence. ........  •..-• 

•nnnort  or  detention  in  almshouses,  etc.,  not  to  attect  row-  ^^  ^ 
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Blecttons  —  Contlnned.  Art.  Sec. 

residence  of  students  in  seminaries II  3 

employment  in  navigation  not  to  affect  residence 11  3 

service-  of  United  States  not  to  affect  remdenoe II  3 

legislature  to  disqualify  persons  on  conviction  of  bribery 

or  infamous  crime    II  2 

bribery  or  reward  disqualifies  electors II  2 

Bmlnent  .JDomaln. 

property  not  to  be  taken  without  just  compensation T  C 

compensation   for   taking  private   property I  7 

compensation  to  be  ascertained  by  jury  or  commissioners..  I  7 

drainage   of   agricultural   lands I  7 

opening*  private  roads    I  7 

Bnameratlom. 

of  inhabitants  of   state Ill       4 

Bqitlty. 

inferior  local  courts  to  have  no  equity  jurisdiction VI     18 

taking  of  testimony  in  equity  cases VI       3 

fiBcheatis. 

to   revert  to  people    I     10 

Rvldence. 

truth  of  libel  admissible  in  criminal  prosecution I      8 

ExecatlT-e. 

See,  also,  "  Govebnor.*' 
where  executive  power  vested IV       1 

fixemptlons. 

private  or  local  bill  exempting  from  taxatton  prohibited...      Ill     18 


Fee*. 

local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibited          in     18 

Feudal  Tennrea. 

abolished    I     U 

Fine*. 

excessive,    prohibited I       5 

Forest   Prewerve. 

lands  of  state  not  to  be  alienated VII       7 

timber  on,  to  be  preserved VII       7 

FrluicblNOB. 

private  or  local  bills  granting  exclusive,  prohibited Ill     18 

Freedom  of  Speech. 

guaranteed    •  •  • .  I       8 
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Cktam^UAiT*  Art.  Sec. 

prohibited    I  0 

Oemer&l  iM-^wm* 

when    required     Ill  18 

private  and  local  laws  prohibited   til  18 

for  drainage  of  agricultural  lands I  7 

«>rporations  to  be  formed  under VIII  1 

fecial  bsinking  charters  prohibited VIII  4 

Go-remor. 

election     IV  3 

qualifications     IV  2 

term  of  office  IV  1 

compensation    IV  4 

vested  with  executive  power IV  1 

duties  and  powers IV  4 

approval  or  veto  of  bills IV  9 

passage  of  bills  over  veto tV  9 

power  to  grant  pardons,  etc IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  works^ V  8 

power  to  suspend  state  treasurer V  7 

when  lieutenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  7 

Gramd  Jury, 

when  indictment,  etc.,  necessary  to  hold  to  answer I  6 

Gravta. 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected   I  17 

by  Kiog  of  Great  Britain  since  1775  void I  17 


Halteiui  Corpus. 

not  to  be  suspended,  except,  etc I      4 

fiitfliy^ttyn. 

local  bills  laying  out,  etc.,  prohibited Ill     18 

improvement  of    VII     12 

I. 
Imrnvnitles. 

private  or  local  bill  granting  exclusive  immunities  prohib- 
ited          Ill     18 

ImpeAchmeiitB. 

constitution  of  court  for  trial  of ^  . . .  VI  l.S 

assembly  to  have  power VI  1.3 

presentment  or  indictment  not  required I  6 

jud^ent   of   removal    P. VI  l.S 

judicial  officers  suspended  pending  trial , . .  VI  IS 

laapvisomo^nt. 

0   See,  also,   "  Crimis." 
power  to  grant   pardons,   etc IV      5 

lB#fAllll. 

ptirchtM  of  Undt  of  <  < I    ^ 
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Indictment.  Art.  Sec. 
required  to  hold  to  answer  for  capital  or  infamous  crime, 

except,    etc I       6 

Inferior  Ijocal  Courts. 

legislature   may   establish    VI     18 

jurisdiction    restricted    VI     18 

Inspection. 

ofRces  for  inspecting  merchandise,  etc.,  abolished V       8 

Interest. 

private  or  local  bills  regulating  rate,  prohibited Ill     18 

Invasion. 

habeas  corpus  may  be  suspended  during I       4 

J. 
Jeopardx* 

no  person  to  be  twice  put  in  jeopardy I       0 

Joint-Stoclc  Company. 

included  in  term  **  corporation  " VIII       3 

Sec  "  Corporations." 

Jndves. 

Sec,  also,  "  County  Judge;  *'  "  Courts." 

qualifications    VI     20 

oath  of  office   XIII       1 

limit   of   age    VI     12 

not  to  hold  any  other  office VI     10 

not  to  receive  fees VI     20 

not  to  act  as  attorney  or  counsellor VI     20 

removal    *. VI     11 

suspension  pending  trial  of  impeachment VI     13 

Jurisdiction. 

legislature  may  alter,  etc.,  in  law  and  equity VI       3 

of  court  of  appeals .* VI       9 

of  courts  of  special  sessions VI     23 

of  county  courts   VI     14 

of  surrogates'  courts   VI     15 

of  inferior  local  courts VI     IS 

of  city  courts    vested  in  supreme  court VI       5 

of  courts  of  oyer  and  terminer    vested  in  supreme  court. .  VI       fi 

of  circuit  courts  vested  in  supreme  court VI       6 

Jury. 

right  to  trial  by,  continued I       2 

local  bills  providing  for  drawing,  etc.,  prohibited Ill     18 

to  determine  law  and  fact  in  criminal  prosecution  for  libel,  I       8 

waiver   of,   in   civil   actions I       2 

Justices  of  the  Peace. 

election;    term   of   office VI     17 

terms  of  office  of  present  justices VT     22 

removal    " •  ^'T     17 

Juvenile  Delinquents. 

legislature  may  provide  for  education  and  support VIII  tf.  14 
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Lakor. 

contract  system  of  prison   labor  abolished. 

LaBd  Oflice. 

board  of  commissioners  

powers  and  duties  of   board 


Art.  Sec. 
Ill     29 


V 
V 


Laadlord  stud  Tenant. 

leasee  of  agricultural  lands. 

Sec,    also,    *'  Bills;  " 

latuke;  "     "  Local 

**  Statutes." 

statute  law  continued,  except  as  repealed,  etc. 

colonial  acts  continued,  except  as  repealed,  etc. 

common  law  in    force 


"  Genssal 
Laws;  "     " 


Laws;  " 
Special 


"  Legis- 
Laws;  " 


Leanes* 

of  .igricultural  lands 

Leglalatnre. 

See,  also,  "Assembly;  "  "  Sekate." 

legislative  term    ;••••; 

enumeration    of   inhabitants    

number  and  terms  of  senators  and  assemblymen 

time   of   elections    

number  of  senators  in  each  county 

ratio    for    apportioning    senators. 

reapportionment    of    senate    districts 

counties  not  to  be  divided  in  formation  of  senate  district, 
except,    etc 

towns  and  city  blocks  not  to  be  divided  in  senate  districts, 

creation  of   assembly   districts 

apportionment  of  assemblymen   

oath    of   office X 

compensation  and  mileage  of  members 

persons  disqualified  from  being  members 

dvil  appointments  of  members  void   

when   to   assemble    

open  sessions 

members  not  to  be  questioned  for  speeches 

journals    

adjournments    

powers  of  each  house : 

legislative    power    

bills  may  originate  in  either  house 

enacting  clause  of  bills 

manner   of   passing   bills 

when  ayes  and  nays  necessary 

when   quorum    of   three-fifths   necessary 

tax  bills  to  state  tax  distinctly 

appropriation    bills    

two-thirds  required  for  appropriations  for  local  or  private 
purposes     

general  provisions  not  to  be  inserted  in  appropriation  bills, 

existing  law  made  applicable  to  be  inserted 

private  and  U^cal  bills  not  to  embrace  more  than  one  sub- 
ject     

cases  in  which  private  and  local  bills  shall  not  be  passed, 

titlt  of  privatt  and  looal  bills « .  * » 
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INDEX  TO  CONSTITUTION. 

Leslalature  —  Continued.  Art.  Sec. 

special  banking  charters  prohibited    VIII  5 

not  to  authorize  suspension  of  specie  payments  by  banking 

institutions    VIII  5 

limitation  of  power  to  create  debts VII  2,  3,  4 

may  alter,   etc.,   jurisdiction   and   proceedings   in   law  and 

equity     VI  3 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

private  claims  not  to  be  audited Ill  10 

claims  barred  by  statute  of  limitations  not  to  be  allowed..  VII  6 

report  of  pardons,  etc..  by  governor IV  5 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  governor's  veto IV  0 

power    to    remove   judges VI  11 

local  legislative  po>\xrs  of  supervisors Ill  27 

Libel. 

truth    of    criminal,    admissible I  8 

jury  to  determine  law  and  fact  in  criminal  prosecutions. . .  18 

Liberty. 

due  process  of  law I  6 

freedom  of  speech  guaranteed I  8 

r'lRht   of  assemblage    I  9 

right   to  petition    I  9 

Llevtenant-Governor. 

qualifications     IV  2,  7 

election     IV  3 

term    of   office    IV  1 

president   of   senate    IV  7 

salary   and   compensation    IV  8 

when    to    act    as    governor IV  6 

succession    to   governorship    IV  7 

Limitation  of  Indebtedneiiii. 

of   cities  and   counties VIII  10 

LimitRtionn,   Stntnte  of. 

claims  barred  by,  not  to  be  allowed VII  6 

Loanw. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  etc, VII  2 

power  to  contract  debt  to  repel  invasions VII  3 

power  of  legislature  to  create  debts  limited VII  4 

sinking  fund,   1t>w  kept  and  invested VII  5 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

Local  Inferior  Conrtn. 

terms  of  present  judicial  officers VI  22 

legislature  may  establish , . , VI  18 

Local  La^arn. 

See  *'  Private  and  Local  Laws." 

Lotterlen. 

prohibited    .....••.•.••••••••••  I  9 

liV.v.r.oy. 

Se«   "  State   Comiixsiion    in    LtTNACY.** 


INDEX  TO  coNSTrrtrnoN. 


■eaanrcfl.  Art.  Sec. 

offices  for  measuring,  etc.,  merchandiae   abdKshed V      8 

mufibu 

See,   also,  "Stats  Militia." 

absent  electors  not  to  be  deprived  of  vote II      1 

presentment  or  indictment  not  required I      6 


jurisdiction  of  courts  of  special  sessions VI  23 

Hvnleipal  Corporattonii. 

See,     also,     "  Cities;  "     "  Counties;  "     "  Towns;  " 
"  Villages." 

charters  by  state  not  affected   I  17 

charters  by  King  of  Great  Britain  before  1773  not  affected,  I  17 

may  be  formed  under  special  laws VIII  1 

not  to  give  money  or  credit  to  aid  private  undertaking. . .  VIII  10 

not  to  own  corporate  stocks  or  bonds   VIII  10 

to  incur  debts  for  municipal  purposes  only VIII  10 

limitation   of  indebtedness    VIII  10 

may  providt  for  support  of  inmates  of  charitable  institu- 
tions      Vni  14 

W. 

private  bills  to  change,  prohibited.... ••.., Ill  18 

VavMl  Forces. 

absent  electors  not  to  be  deprived  of  vote 11  1 

presentment  or  indictment  not  required ....«  .    J  ^ 

Hesllvenee. 

right  of  aotion  for  injuries  causing  death  not  to  be  ab- 
rogated       I  18 

amount  recoverable  for  death  not  to  be  limited I  18 

O. 

Oatk.  ' » 

of  office    Xni  1 

Oflleefti. 

See,  also,  titles  of  respective  offices. 

appointment  of  members  of  legislature  prohibited Ill  7 

persons  disqualified  from  being  members  of  legislature...  I^I  .8 

certain   offices  abolished    V  '  '  8 

political  year    X  6 

election  of  state  officers  V  1,  2 

term  of  state  officers   '   V  •  *1 

eompensation  of  state  officers  ...:.« V  1 

civil  service  appdintments  and  promotions V  9 

preference  of  veterans    .•«...  V  9 

duration  of  term    X  3 

time  of  election    X  .  <4 

judges  not  to  hold  any  other  office Vl  10. 

remove  of  judges    ;.,.... VI  11 

county  officers  X  1.2 

removal  of  county  officers   X  1 

when  election  of  city  officers  to  be  held   *  XTT  ■  •   t 

I            oath  of   office    XIII  1 


INDEX  TO  CONSTITUTION. 

OflloerB  —  Continued.  Art  Sec. 

when  office  deemed  vacant X  8 

vacancies  in  office,  how  filled   *        X  6 

removal   for  misconduct,  etc X  7 

compensation  of  salaried  officers X  9 

extra  compensation   prohibited    Ill  28 

local  bills  increasing,  etc,  fees  during  term  prohibited ....      Ill  10 

not  to  accept  free  passes,  etc XIII  5 

official  bribery  and  corruption XIII  2 

offer  or  promise  to  bribe  XIII  3 

person  bribed  or  oiferiifg  a  bribe  may  be  witness XIIl  4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XIII  6 

»p]ian  Asylnma. 

municipalities  may  provide  for  support  of  inmates VIII    14 

P. 
Pardons. 

governor   may   grant • IV      5 

Petition. 

right  to  petition  guaranteed I      9 

Pool-Selllnff. 

prohibited     I       9 

Poor. 

municipalities  may  provide  for  aid  and  support  of VIII    10 

Press. 

freedom  of,  guaranteed I      8 

Prisons. 

See,  also  "  State  Commission  of  Prisons." 

contract  system  of  labor  abolished    «...  Ill  20 

appointment  and  term  of  superintendent   ; V  4 

powers  and  duties  of  superintendent   V  4 

removal  of  superintendent   V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Prlirate  and  Ijocal  lia-vrs. 

See,  also,  "  General  Laws;  "  "  Special  Laws." 

when   prohibited    Ill  18 

title  of  statute    Ill  16 

not  to  embrace  more  than  one  subject   Ill  18 

bills  reported  by  revision  commissioners  excepted   . .  f Ill  23 

Private  Roads. 

opening  of ;  assessment  of    compensation I      7 

PriTileve. 

le^slators  not  to  be  questioned  for  speeches Ill     12 

private  or  local  law  granting  exclusive  privileges,  etc.,  to 

private  corporation,  etc.,  prohibited Ill     18 

Property. 

due  process  of  law   I       q 

rights  of,  not  affected I     17 

Publication. 

6f  statutes    7   .VI     2] 


INDEX  TO  CONSTITUTION. 

P«Mle  IVorks.  Art  See. 

appointment  and  term  of  superintendent V  S 

powers  and  duties  of  superintendent   V  8 

vacancies  in  office  of  superintendent   V  3 

appointment  and  term  of  assistant  superintendents V  3 

appointment  of  canal  employees V  3 

Pvnlsliineiit.  * 

cruel  and  unusual,  prohibited  •...  I  6 


llallraads. 

private  or  local  bill  granting  right  to  lay  tracks  prohibited.  III  18 

consent  of  local  authorities  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  streets Ill  18 

public  officers  not  to  accept  free  passes,  etc XIII  5 

R«al  Propertr- 

Sec,  also,  "  Leases." 

grants  by  state  not  affected   I  17 

grants  by  King  of  Great  Britain  before  1775  not  affected..  I  17 

since  1775  void   I  17 

purchase  of  lands  of  Indians   I  15 

original  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  to  people I  10 

feudal  tenures  abolished  I  11 

all  lands  are  allodial   I  12 

fines,  quarter- sales,  etc.,  abolished   I  14 

restraints  upon  alienation  abolished   , .  I  14 

Rebellion. 

habeas  corpus  may  be  suspended  during I  4 

Referee. 

judges  not  to  act  as  VI  20 

ReformatorieB. 

contract  system  of  labor  abolished Ill  29 

Reirents  of  the  Vmlirersity'. 

See  **  Unxveksity  of  the  State  of  New  Yoek." 

Regrflaters. 

election  and  terms  of  office  X  1 

time  of  election    X  •  4 

removal    X  1 

ReUflTloua  Belief. 

•not  to  disqualify  witness   I  8 

RellirtoiiB  Liberty. 

guaranteed    I  8 

acts  of  licentiousness,  etc.,  not  excused  I  3 

no  aid  to  denominational  schools  IX  4 

Reprieirea.- 

govemor  may  grant    IV  5 

RosUla. 

local  bills  laying  out«  etc.,  prohibited   «•  III  IS 


INDEX  TO  CONSTITUTION. 

Salaries.  Art.  Sec 

regulation  of,   of  employees  of  state,  etc Xll  1 

SaTinv*  Banks. 

charters  to  be  uniform    , VIII  4 

to  have  no  capital  stock   VIII  4 

trustees  to  have  no  interest  in  profits   t VIII  4 

director,  etc.,  not  to  be  interested  in  loans VIII  4 

ScltOOlB. 

legislature  to  provide  for  maintenance  of  free IX  1 

no  aid  to  denominational  schools   XX  4 

common  school  fund  to  be  preserved IX  3 

United  States  deposit  fund   IX  3 

application  of  literature  fund   IX  3 

Secretary  of  State. 

See,  also,  "  Officers;  "  *'  State  Officers." 

.  election  and  term  of   V  1 

compensation V  1 

Senate. 

Sec,  also,  "Leoislatuhe." 

number  and  terms  of  senators   Ill  2 

senate   districts    Ill  3 

ratio   for   apportioning   senators    Ill  4 

number  of  senators  to  each  county  Ill  4 

counties  not  to  be  divided  in  formation  of  senate  districts, 

except,   etc Ill  4 

compensation  and  mileage  of  members   Ill  6 

lieutenant*governor  is  president  of   , IV  7 

casting  vote  of  lieutenant-governor   IV  7 

succession  of  president  to  governorship  IV  7 

SherlffB. 

See,    also,    "Counties;"    "Officers." 

election  and  terms  of  office  X  1 

time  of  election    X  4 

removal X  1 

SlnkimflT  FnndM. 

created  for  payment  of  state  debts VII  4,11,12 

how    kept    and    invested VII  '    5 

Speelal  Law*. 

See,  also,    *  Private  ard  Local  Laws." 

when    prohibited     m  jy 

for  drainage  of  agricultural  lands  prohibited I  7 

corporations  not  to  be  formed  under,  except,  etc VI J I  1 

special   banking   charters   prohibited VIII  4 

relating  to  cities xil  i; 

State. 

See,        also,        "  Grants,"        "  Legislature,"        "  Gov- 
ernor; "   •*  Statutes." 

credit  not  to  be  given  or  loaned  to  inrli"iduals,  etc VII  1 

credit  or  money  of  state  not  to  be  given  to  a  private,  un- 
dertaking       VIIi  0 

power  to  contract  debts vll  2 

ixjwer  to  contract  debt  to  repel  invasions   .*  Vll  8 

limitation  of  legislative  power  to  create  debt V!I  4 

claims  barred  by  Ftatiite  of  Hr:itations i  VTI  a 

regulation  of  wages,  etc.,  of  employees  of 2^111  1 
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9t»te  Board  of  Cbarltles.  Alt.  Saok 

to  be  provided  for  by  kgislature Vill  11 

cxisting^  laws  continued    VIII  13 

conunissioners  continued   in  oiiice    VIII  15 

to  be  appointed  by  governor VIII  12 

legislature  may  confer  additional   powers    VITI  15 

powers  of  visitation  and  inspection VIII  11,  13 

removal  of  members  of  board   VIII  12 

Stat«  Commtspifon  tn  IiViia«*r* 

le^slatore  to  provide  for   VIII  ^1 

existing  laws   continued VIII  13 

cor.i  nissioners  continued  in   office    VIII  15 

mcinbiTS  of  board  to  be  appointed  by  governor'.. VIII  11 

removal   of   members    VIII  12 

powers  of  visitation  and  inspection    VIII 11,  13 

legislature  may  confer  additional  powers ..,.^. .,,...  VIII  .1^ 

State  CommlBBlou  of'  Prisons. 

to  be  provided  for  by  legislature VIII  11 

commissioners  continued   in  office VIIT  15 

existing   laws   continued VIII  13 

to  be  appointed  by  governor   VIII  12 

removal   of  members    VIII  12 

powers  of  visitation  and*  inspection   VIII  11, 13 

legislature  may  confer  additional  powers   VIII  15 

State  Engineer  and  Svrv«yoi^. 

election  and  term  of   V  1 

qualifications ,..  V  1 

compensation     V  1 

State  Mllltla. 

how    constituted ^'"1 

organization     XI  3 

enlistment     XI  2 

appointment  of  military  officers  by  govamor XI  4 

commissioned    officers    XI  6 

election  of  officers  to  be  prescribed  by  legWIatUf  e  ' ' '  XI  6 

removal  of  commiMioiied  ofBcera XI  6 

State  Offleers. 

See  *•  Ofpxcbes;  "  also  titles  of  respective  offices. 

election  and  term  of V  1,  2 

compensation    V  1 

State  Treasurer. 

See,  also,  "  Ofpicess;  "  "  Sxatk  Offzckm." 

election  and  term  of  V  1 

compensation    V  1 

suspension   by  governor    V  7 

Statate  of  Limitations. 

claims  barred  by,  not  to  be  allowed   VII  6 

Statutes. 

See,     also,    "  Lbgtslaturs;  "    "  Private    ahd    X^cal 
Laws;  "  "  Special  Laws." 

acts  of  colonial  and  state  legislatures I  10 

continued,  except  as  repealed,  etc I  16 

bills  may  originate  in  either  house Ill  18 

enacting  clause  of  bMls   HI  14 

71 


INDEX  TO  CONSTITUTION. 

Statutes  ~  Continued.                                                                     Art.  Sec. 

nuinner  of  passing  bills Ill  15 

when  ayes  and  nays  necessary  Ill  25 

when  quorum  of  three-fifths  necessary Ill  25 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  veto  IV  9 

tax  bills  to  state  tax  distinctly  Ill  24 

extra  compensation  to  officers,  contractors,  etc,  prohibited.  III  28 

existing  law  made  applicable  to  be  inserted Ill  17 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 

when  private  and  local  bills  prohibited Ill  IS 

title  of  private  and  local  bills  Ill  16 

private  and  local  bills  not  to  embrace  more  than  one  sub- 

,               ject    ni  16 

bills  reported  by  the  revision  commissioners  excepted Ill  23 

publication    VI  21 

Street  RallriMtdB. 

consent  of  local  authorities,  etc,  to  construction Ill  18 

Superintendent  of  Public  "Works. 

appointment  and  term  V  3 

vacancies  in  office V  3 

powers  and  duties  of V  3 

appointment  and  term  of  assistants V  3 

appointment  of  canal  employees V  3 

Superintendent  of  State  Prlvons. 

appointment  and  term  of   V  4 

powers  and  duties  of V  4 

removal   of    V  4 

appointment  of  wardens,  chaplains,   etc V  4 

Superior  Court  of  Buffalo. 

abolished;  judges  transferred  to  supreme  court VI  5 

jurisdiction  vested  in  supreme  court VI  2,  5 

transfer  of  appellate  jurisdiction   VI  6 

Superior  Court  of  Ne^r  York  City. 

abolished;  judges  transferred  to  supreme  court VI  5 

jurisdiction  vested  in  supreme  court   VI  2,  5 

Sapervlaors. 

to  be  elected  in  each  county  Ill  26 

local  bill  providing  for  election  of  members  prohibited Ill  18 

when  legislative  body  of  city  to  act  as  board Ill  26 

local  legislative  powers    Ill  27 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

division  of  county  into  assembly  districts Ill  5 

Supreme  Court. 

how    constituted     VI  1 

judicial    districts    VI  1 

election  of  justices    VI  1 

general    jurisdiction VI  1 

increase  of  number  of  justices VI  1 

erection  of  new  district  out  of  second  judicial  district VI  1 

jurisdiction  of  courts  of  oyer  and  terminer  transferred....  VI  6 

of  circuit  courts   transferred VI  6 

of  abolished  city  courts  vested  in  supreme  court....  VI  5 

qualification    of   justices    VI  20 

terms  of  office  of  justices VI  4 

justices    of    abolished    city    courts    transferred    to    supreme 

court     VI  5 

age  limit  of  justices  VI  12 
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Supreme  Court —  Continued.  Art  See. 

compensation  of  justices  VI  12 

remoral  of  justices   VI  11 

fiUixi^  vacancies  VI  8 

justices  not  to  act  as  attorney  or  referee VI  20 

not  to  hold  any  other  ofike  VI  10 

appellate    divisions    VI  2 

judicial    departments    VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction  transferred  to  appellate  division,  VI  2 

powers  of  justices  of  appellate  division  VI  2 

transfer  of  appeals  to  another  department VI  2 

appointment  and  removal  of  reporter  VI  2 

designation  of  special  and  trial  terras  VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases  VI  8 

county  clerk  to  be  clerk  of  court  VI  19 

Supreme  Conrt  Reporter. 

appointment  and  removal  VI  2 

Svrroffsitea'  Courts. 

continued     VI  Ifi 

jurisdiction  and  powers VI  16 

terms  of  office  of  surrogates  , VI  15 

qualifications  of  surrogate   VI  20 

age  limit  of  surrogate  VI  15 

vacancies  in  office  of  surrogate VI  15 

surrogate  not  to  practise  as  attorney,  except,  etc VI  20 

when  county  judge  to  be  surrogate ; VI  15 

election  of  special  surrogate  VI  16 

T. 
Taxation. 

tax  bills  to  state  tax  distinctly  Ill  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  25 

private  or  local  bill  exempting  property  prohibited Ill  18 

maximum  rate  in  cities  and  counties VIII  10 

direct  tax  for  payment  of  state  debts Vll  4, 11 

Teleirmpli  Companlea. 

public  officers  not  to  accept  free  passes,  etc XIII  6 

election  or  appointment  of  officers X  2 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions       VIII  14 

not  to  be  divided  in  senate  districts Ill  4 

not  to  give  money  or  credit  to  aid  private  undertaking....  VIII  10 

to  incur  debt  for  town  purposes  only VIII  10 

not  to  own  corporate  stocks  or  bonds Vll  I  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Treanon. 

governor  may  suspend  execution  of  sentence IV  5 

•Treaanrer. 

See  ••  State  Treasurer." 
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TylalB*  Art.  See. 

right  to  jury  trial  continued    I  2 

legislature  may  alter,  etc.,  juriadiction  and  proceedingt  in 

law  and   equity    VI  3 

taking  of  testimony  in  equity  cases   VI  3 

jury  to  determine  law  and  fact  in  criminal  libels I  8 

truth  of  libel  admissible  in  criminal  prosecution I  8 

U. 

rnlverslty  of  the  State  of  Neiv  York. 

regents  of  university  continued   IX  2 

government  and  corporate  powers IX  2 

board  of  regents   IX  2 

V. 
Venue. 

private  or  local  bill  changing,  prohibited  UI     18 

Veterans. 

preference  in  appointment,  etc.,  to  office #....         V       9 

Vlllnves. 

legislature  to  provide  for  organization  of XII  1 

locat  bills  incorporating,  prohibited   Ill  18 

election  or  appointment  of  officers  X  2 

civil  service  appointments  and  promotions V  O 

preference  of  veterans V  9 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

not  to  own  corporate  stockr  or  bonds   VIII  10 

to  incur  debt  for  village  purposes  only VI FI  lO 

may  provide   for  support  of  inmates  of  charitable  institu- 
tions      , VIII  14 

regulation  of  waRcs,  etc..  of  employees  of XII  1 

W. 
iVnfven. 

regulation  of,  of  employees  of  state,  etc XII       1 

WairerN. 

electors    disqualified    for    11       2 

not  affected  by  limitation  of  indebtedness VIII     10 

WetffHIniip. 

offices  for  weighing,  etc.,  merchandise,  abolished V       8 

'WltnenMen. 

not  disqualiiicd  by  relijfionfs  belief I  3 

PCCMsed  not  to  l>e  compvlled  to  testify  against  himself I  « 

not  tv>  be  unrea.sonably  detained I  5 

^Vomhlp. 

freedom  of.  guaranteed   I       3 
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RULES  OF  THE  COURT  OF  APPEALS. 


NOTICE. 

The  first  Monday  of  each  seesion  only  will  be  a  motion  day,  on 
which  oral  arguments  will  be  heard  in  original  motions.  Original 
motions  may  be  submitted,  without  oral  argument,  on  any  Mon- 
day when  the  Court  is  in  session,  provided  they  are  submitted 
by  both  sides. 

After  the  day  calendar  is  made  up  —  at  6  o'clock  p.  m. —  stipu- 
lations are  too  late.  The  Clerk  has  then  no  power  to  leave  a 
number  off. 

The  full  number  of  cases  and  points  (16)  are  required,  without 
which  appeals  may  not  be  heard. 

The  calendar  of  "Appeals  from  Orders "  is  composed  of  pre- 
ferred causes,  and  the  notice  of  argument  must  claim  the  prefer- 
ence "  as  an  appeal  from  an  order  entitled  to  be  heard  under 
Rule  XI."  Appeals  from  orders  should  be  noticed  for  the  first 
Monday  of  a  session. 

The  Coimty  Clerk's  certificate,  or  waiver  thereof  under  section 
3301,  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
case  on  appeal. 

When  a  new  calendar  is  ordered^  it  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  once. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  General  Calendar,  should  send  their  resi- 
dence addresses  to  the  Clerk,  and  should  promptly  notify  hinii  of 
changes  in  their  office  addresses. 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  p.  m., 
to  8  o'clock  P.  M. 

Every  exhibit  presented  to  the  Court  should  be  plainly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause. 

The  Clerk  always  submits  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Rule  VII. 

Request  for  copies  of  opinions  should  be  addressed  to  the 
State  Reporter,  33  Washington  Avenue,  Albany,  N.  Y. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  VII 
to  be  filed  with  the  clerk  must  be  bound  in  light-colored  (not 
dark)   paper. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed 
in  the  New  York  Law  Journal,  which  is  the  legal  publication 
through  which  the  clerk  endeavors  to  reach  the  legal  profession. 

Attention  of  Attorneys  is  called  to  Rule  VII,  which  will  be 
strictly  enforced. 
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RULES  OF  PRACTICE. 


(Adopie4  Oo^ob«r  22,  1894;  aineDde<|  December  10, 1906.    T^  take 
effect  January  7,  1J)07.) 


RUXE  I. 

Appelll^nt  to  fil6  retttm;  effect  of  omissioa.— If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  df  this  Court  within  the  time  prescribed  by  law  (Code  Civ. 
Pi-oc,  §  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  senriee  of  th« 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notitrC)  and  a  <xjrtiflcate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  cleric 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  ccmrt  below  may  thereupon  proceed  an  though  there  had  been 
no  appeal. 

RULE  II. 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  may,  on 
an  affidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  t4ie  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  HL 
Attonwys  and  guardians  below  to  continue  to  act.— The  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  tfaall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
par(y. 

RULE  IV. 

Appellant  to  make  a  case;  its  foitHw —  In  all  calendar  causes  a 
case  shall  be  innde  by  the  appellant,  which  shall  consist  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  tlvat  the  same  cannot  be  procur^,  together 
with  an  index  to  the  pleadings,  exhibits,  depositions  and  other 
prtncipal  matters.  Every  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  question:*  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing. —  All  cases 
and  points,  and  all  other  papers  furnished  to  the  court  in  cal- 
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endar  causes,  shall  be  printed  on  white  paper,  as  provided  in 
section  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
eovcFB  shall  be  of  light-colored  paper,  which  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the  page. 
Small  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads. 
i4  the  smallest  letter  and  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  preceding  sentence  sliall  be  shown,  by 
allidavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,   190G.) 

RULE  VL 
Appellant  to  serve  copies  of  case;  effect  of  his  default. — ^Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  ease  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice^  the  appellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  afTidavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

RULE  VII. 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cauf^e  is  placed  on  the  day  calendar,  the  appellaut  shall  file  with 
the  clerk  sixteen  printed  copies,  of  the  case;  and  shall  at  the 
^nme  time  file  whh  thp  clerk  sixteen  printtnl  copies,  ami  serve  on 
the  attorney  or  couns**!  for  the  respondent  three  printed  eopioi, 
<if  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
I  authoritirs  to  be  v'iUhL  Within  ten  days  after  such  service  the 
rf>[K>ndent  shall  file  with  the  clerk  sixteen  printed  copies,  and 
serve  on  the  attorney  or  counsel  for  the  appellant,  three  printed 
co|)ies,  of  the  point?  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
reply,  he  shall  file  with  the  clerk  sixteen  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  or  eoimsel  for  the 
respondent^  within  five  days  after  r<>eeipt  of  the  respondent's 
points:  and  no  supplemental  points  will  be  allowe<l  from  either 
side  unles.s  especially   requeste<l  by  the  court. 

No  points  will  be  received  by  the  court  on  argument  or  sub- 
nrisf^ion  unless  they  shall  have  been  filed  and  served  as  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  tlie 
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first  Monday  of  a  session,  and  in  causes  upon  a  new  general 
calendar  to  be  heard  during  the  first  two  weeks  of  any  session  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases,  and  file  and  serve  or  exchange  the  printed  points, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
as  follows:  One  copy  shall  be  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  records  of  the 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  shall  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  iil»rary  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Library  of  Brooklyn;  one  copy  shall  be  deposited  in  tlie  I^w 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  do 
delivered  to  the  reporter.     (Amended  December  L"),  1906.)  . 

RULE  VIIL 

Statement  and  discussion  of  facts. —  In  all  causes  each  party 
shall  briefly  state  upon  his  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established,  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  t!ie  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be   then   made. 

RULE  IX. 

Criminal  causes. —  Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
a  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
cause  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties,  ' 
to  be  heard. 

RULE  X. 

Submission  and  reservation  of  causes. —  Causes  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness^  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  eommence<l 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shoi^n  by  affidavit.  Other  causes  may  be  re»er\»ed  upon  reason- 
able cause  shoNvn,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  cause  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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Causes  reser^'ed  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
time  of  filing  the  stipulations  with  the  clerk,  and  shall  follow 
next  in  order  the  undisposed  of  causes  of  the  calendar  for  the 
day  previous.      Default  may  be  taken  in  them. 

Xo  reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
call  of  the  calendar.      (Amended  December  15,  1906.) 

RULE  XI. 

Motions  and  appeals  from  orders. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified,  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trials  may  be  noticed  for,  and  will  be 
heard  on,  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argument  of  appeals 
within  this  rule  must  contain  the  claim  tluit  the  appeal  is  one 
entitled  to  be  heard  u:ider  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a  session 
only;  but  they  may  be  submitted  >vithout  oral  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
miited  by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

Where  notice  has  been  given  of  a  lyotion,  if  no  one  shall  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  lie  not  made  on  the  day  for  which  it  has  been 
noUceil,  the  opposing  party  will  be  entitled,  on  applying  to  the 
oonrt  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  XII. 

Call  of  calendar.**- Eight  causes  only  will  bo  called  on  any  day, 
but  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
tiu'ir  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

(\'iufics  upon  the  calendar  may  be  exchanged  one  for  another,  as 
uf  course,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
neys or  counsel.  Upon  all  subsequent  calendars  each  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the 
return  in  the  other. 

In  like  manner,  a  cause  not  upon  the  calendar  in  which  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  filed 
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with  the  cierk,  may  be  exchanged,  hs  ot  course,  for  anotlier  cause 
upon  the  calendar/on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  the  number  of  tlie  cause  on  the  calendar,  and  the 
date  of  tiling  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  of 
the  attofrneys  or  coimsel  in  the  cause  not  on  the  calendar  setting 
down  the  same  for  argument  in  place  of  the  calendar  cause 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Upon 
all  subsequent  calendars,  each  of  said  causes  will  take  the  place 
due  to  the  date  of  filing  tht  return  in  the  othe/.  (Amended 
December  15,  1906.) 

RUL£  xin. 

Time  of  argument. —  In  the  argument  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  nor 
more  than  twenty-five  minutes  by  the  respondent's  counsel,  unless 
express  permission  be  given  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order  calendar.     ( Amended  December  16,  1906. ) 

RULE  XIV. 

Preferred  caiisea.— No  causes  are  entitled  to  any  preference 
upon  the  calekidar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notice 
of  fti^ument  to  the  opposite  ^rty  and  to  the  clerk;  and  he  must 
also  state  the  ground  of  such  preference,  so  as  to  sliow  to  which 
of  the  preferred  classes, the  cause  belongs. 

A  preferred  cause  being  otice  passed  loses  its  preference. 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  w^ill  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  tlie  court  with  the 
papers  required,  and  argue  or  submit  his  cause,  judgment  of 
artirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  the 
cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and 
no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accord- 
ingly, whicli  shall  be  absolute  unless  upon  application  made  and 
gcx)(i  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  t]»e  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 
said  appeal. 
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RULE  XVI. 

Rqnittitnr. —  The  r^nittiUir  shall  contain  a  copy,  of  the  imig' 
ment  of  this  court  and  tlie  return  made  by  the  clerk  below,  and 
sliall  be  scaled  with  the  seal  and  jsigned  by  the  clerk  of  this  court. 

RULE  XVit 

AffiTmance  by  default. —  When  a  judgment  or  order  shall  be 
afhrnied  by  the  default  of  the  appellant,  the  remittitur  shall  not 
be  sent  to  the  court  below^  unless  this  court  shall  otherwise 
direct,  until  ten  days  after  notice  of  the  afnrmance  shall  have 
been  served  by  the  attorney  for  the  res|)ondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  the  notic-e  shall  be  proved  to  the  clerK  by  affidavit,  or  by  the 
written  admission  of  the  attorney  on  whom  it  was  served. 
(Amended  December  15,  1906.) 

RULE  XVIII. 
Enlarging  time;  revoking  orders. —  The  time  prescribed  by 
these  rules  for  doing  any  a^t  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  JudgeR  may  make 
orders  to  stay  proceedings,  which,  when  served  with  pajXTS  ami 
notice  of  motion,  shall  stay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modi  lied  by  tlie  , 
Judge  who  made  it;  or,  in  caae  of  hi;)  abft»ence  oi  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIX. 

Caleiidar8.-*\Vlien  a  new  calendar  is  ordered  by  the  court,  the 
clerk  fthall  place  thereon  all  eauses  in  which  notices  of  argument,, 
^ith  proof  or  adniiasion  of  service,  have  Ix'en  filed  in  his  office; 
and,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  In  his  office;  and  the  causes  so  put  on 
th«  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 
Motions  lor  re-argnment. —  Motions  for  re-argument  must  be 
nibmitted  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon  which  a 
re-argument  is  asked,  and  the  points  snppose<l  to  have  been  over- 
looked or  misapprehended  by  the  court,  with  proper  referencf 
to  the  particular  portion  of  the  case,  and  to  the  authorities  rclitd 
upon.     (Ammded  December  15,  1906.) 
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RULES  FOR  THE  ADMISSION  OF  ATTORNEYS  AND  COTJN- 
SELORS   AT  LAW.* 

(Adopted    by    the    Court   of   Appeals,    December   2,    1895.     As 
amended  April,  1908,  to  take  effect  June  1,  190&) 

RULE  I. 

No  person  shall  be  admitted  to  practice  as  an  attorney  or 
counselor  in  any  court  of  record  in  this  State  without  a  regular 
admission  to  the  bar  and  license  to  practice  granted  by  the 
Appellate  Division  of  the  Supreme  Court. 

RULE  II. 

Any  person  who  has  been  admitted  to  practice  and  has  prac- 
ticed three  years  as  an  attorney  and  counselor  in  the  highest 
court  of  law  in  another  State  and  any.  person  who  has  thus 
practiced  in  another  country,  or  who,  being  an  American  citizen 
and  domiciled  in  a  foreign  country;  has  received  such  diploma 
or  degree  therein,  as  would  have  entitled  him  if  a  citizen  of  such 
foreign  country  to  practice  law  in  its  courts,  may  in  the  dis- 
cretion of  the  Appellate  Division  of  the  Supreme  Court  be 
admitted  and  licensed  without  an  examination.  But  he  must 
possess  the  other  qualifications  required  by  these  rules,  and  must 
produce  a  letter  of  recommendation  from  one  of  the  .Tudjres  of 
the  highest  court  of  law  of  such  other  State,  or  country,  or  fur- 
nish other  satisfactory  evidence  of  character  and  qualifications. 

A  person  who  resides  in  an  adjoining  State  upon  compliance 
with  this  Rule,  may,  without  change  of  residence,  be  admitted 
to  practice  on  sufficient  proof  that  he  intends  forthwith  to  open 
and  permanently  to  maintain  an  office  for  the  transaction  of  law 
business  in  this  State.     (Amended  June  24,  1903.) 

RULE  m. 

All  other  persons  may  be  admitted  and  licensed  upon  producing 
and  filing  with  the  court  the  certificate  of  the  State  Board  or 
Law  Examiners  that  the  applicant  has  satisfactorily  passed  the 
examination  prescribed  by  these  rules,  and  has  complied  with 
their  provisions:  and  upon  producing  and  filing  with  the  court 
evidence  that  such  applicant  is  a  person  of  good  moral  character, 
which  must  be  shown  by  the  affidavits  of  two  reputable  persona 
of  the  town  or  city  in  which  he  resides,  one  of  whom  must  be  a 
practicing  attorney  of  the  Supreme  Court.  Such  affidavits  must 
state  that  the  applicant  is,  to  the  knowledge  of  the  affiant,  a 
person  of  good  moral  character,  and  must  sot  forth  in  detail  the 
facts  iipon  which  such  knowledge  is  based:  but  such  affidavits 
shall  not  be  conclusive,  and  the  court  may  make  further  exami- 
nation and  inquiry.     (Amended  December  20,  1906.) 

♦Attention  Is  called  to  Laws  1898,  ch.  165,  and  Laws  1899,  ch.  225. 
requiring  the  registration  in  the  office  of  the  clerk  of  the  Court  of 
Appeals  of  all  persons  admitted  to  practice  as  attomeys-aMaw  or  as 
attorneys  and  counsellors-at-law  in  the  courts  of  record  of  the  State. 
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RULES  FOR  ADMISSION  OF  ATTORNEYS,      Rules  IV,  V 

RULE  ly. 

To  entitle  an  applicant  to  an  examination  as  an  attorney  and 
coonselor,  he  must  prove  by  hi^  own  affidavit,  to  the  Siitisfaction 
of  the  Stftte  Board  of  Law  Examiners: 

First.  That  he  is  a  citizen  of  the  Uuite<l  States,  twenty-one 
rwirs  of  ajre,  stating  his  age,  and  an  actual  and  not  a  construc- 
tive resident  of  the  State,  foe  not  less  than  six  months  imme- 
diately preceding,  and  that  he  has  not  been  examined  for  ad- 
miwion  to  practice  and  refused  admission  and  license  within 
three  months  immediately  preceding. 

Second.  That  he  has  studied  law  in  the  manner  and  arrording 
to  the  conditions  hereinafter  prescribed  for  a  p<^riod  of  three 
.reflrs,  and  that  he  is  the  same  person  mentioned  in  his  annexed 
preliminary  papers,  except  that  if  the  applicant  be  a  graduate 
of  sny  college  or  university,  his  period  of  study  may  be  two  years 
in^fpfld  of  three,  and  except  also  that  persons  who  have  been 
admitted  as  attorneys  in  tne  highest  court  of  original  jurisdic- 
tion nf  another  State  or  country,  and  have  remained  therein  as 
pmctiring  attorneys  for  at  least  one  year,  may  be  admitted  to 
socb  examination  after  a  period  of  law-study  of  one  year  within 
this  State.    (Amended  December  20,  1906.) 

RULE  V. 

Applicants  for  examination  shall  be  deemed  to  have  studied 
law  within  the  meaning  of  these  rules  only  when  they  have  com- 
plied with  the  following  terms  and  conditions,  viz.: 

L  The  provisions  for  requisite  periods  of  study  must  bp  ful- 
filW  by  serving  a  regular  clerkship  in  the  office  of  a  practicing 
attwney  of  the  Supreme  Court  in  this  State  after  the  age  of 
eighteen  years;  or  after  such  age,  by  satisfactory  attendance 
npfm  and  sncccssfully  completing  the  proscribed  course  of  instruc- 
tion at  an  incoriwrated  law  school,  or  a  law  school  connected 
with  an  incorporated  college  or  university  having  a  law  depart- 
ment orgnnix<'d  with  competent  instructors  and  professors,  in 
which  instruction  as  hereinafter  provided  is  regularly  given:  or 
after  such  age,  by  pursuing  such  course  of  study,  in  part  by 
attendance  at  such  law  school,  and  in  part  by  serving  such 
derkship. 

2,  If  the  applicant  T>e  a  graduate  of  a  collocre  or  university,  he 
nuist  have  pursuc^d  the  prescribed  course  of  study  after  his  grad- 
nation:  and  if  he  be  a  person  admitted  to  the  bnr  of  another 
State  or  country,  he  must  have  pursued  his  prescribed  period  of 
»tTidy  after  having  remained  as  a  practicing  attorney  in  such 
other  State  or  country  for  the  period  of  one  year. 

3l  Applicants  who  are  not  graduates  of  a  collocre  or  university 
robjwt  to  the  limitations  and  requirements  hereinafter,  in  this 
rahdivision  expressed,  or  members  of  the  bar  as  above  de<;cribod, 
before  entering  upon  the  clerkship  or  attendance  nt  a  Inw  school 
h*Tpin  prescribed  shall  have  passed  an  examination  conducted 
nnder  the  authority  and  in  accordance  with  the  ordinances  and 
rales  of  tbe  University  of  the  State  of  New  York  in  Encrlish, 
three  years:  matbematies.  two  years:  Latin,  two  years;  scienoe. 
one  year:  history,  two  years;  or  in  their  substantial  equivalents 
as  defined  by  the  rules  of  the  University,  and  shall  have  filed  a 
<*rtificate  of  such  fact,  signed  by  the  commissioner  of  educa- 
tion, with  the  clerk  of  the  Court  of  Appeals,  yffhose  duty  it  shall 
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Rule  V  RULES  FOR  ADMISSION  OP  ATTORNEYS. 

be  to  return  to  the  persop  named  therein  a  certified  copy  of  the 
same,  showing  the  date  of  such  filing.  The  Regents  may  accept 
as  the  equivalent  of  and  substitute  for  the  examination  in  thia 
rule  prescribed  either,  first,  a  certificate  properly  authenticated 
of  having  successfully  completed  a  full  year's  course  of  stndT  in 
any  college  or  university;  second,  a  certificate  properly  autnen- 
ticated,  of  having  satisfactorily  completed  a  four  years'  course 
of  study  in  any  institution  registered  by  the  Regents  as  main- 
taining a  satisfactory  academic  standard:  or,  third,  a  Regents* 
diploma.  All  graduates  of  a  college  or  university  existing  ander 
the  government  or  laws  of  any  foreign  country  other  than  those 
where  English  is  the  language  of  the  people  and  all  applicants 
who  apply  for  law  students*  certificates  upon  equivalents  or 
substitutes,  as  above  provided,  all  or  any  part  of  which  are 
earned  or  issued  in  snid  foreign  countries,  shall  pass  the  Regents' 
examinntion  in  second  year  English.  The  Regents'  certificate 
above  prescrihod  shnll  be  deemed  to  take  effect  as  of  the  date  of 
the  completion  of  the  Regents'  examination,  as  the  same  shall 
appear  upon  said  certificate. 

4.  Satisfactory  attendance  upon  and  the  successful  completion 
of  the  prescribed  course  of  instruction  at  a  law  school,  the  school 
year  of  which  shall  consist  of  not  less  than  thirty-two  school 
weeks,  exclusive  of  vacations,  in  which  not  less  than  twelve  hours 
of  attendance  ui)on  law  lectures  or  recitations  of  such  prescribed 
course,  to  be  given  or  conducted  by  regular  members  of  the 
faculty,  are  required  in  each  week,  shall  be  deemed  a  year's 
attendance  under  this  nilo.  In  computing  the  period  of  clerk- 
ship a  vacation  actually  taken,  not  exceeding  two  months  in  each 
yenr  shall  be  allowed  as  part  of  such  year. 

It  shall  be  the  duty  of  attorneys  with  whom  a  clerkship  shall 
be  commenced  to  file  a  certificate  of  the  same  in  the  office  of  the 
clerk  of  the  Court  of  Appeals,  which  certificate  shall  in  each  case 
state  the  date  of  the  beginning  of  the  period  of  clerkship,  and 
such  period  shall  be  deemed  to  commence  at  the  time  of  such 
filing,  and  sbalJ  be  computed  by  the  calendar  year.  In  the  case 
of  n  qualified  law  school  in  which  the  school  year  consists  of  less 
than  an  aggregate  of  3R4  hours  of  attendance  upon  law  lectures 
or  recitations,  but  where  thp  prescribed  course  for  graduation  is 
three  years,  a  stutlent  who  graduates  therein  upon  the  completion 
of  the  prescribed  course  shall  be  entitled  to  be  credited  with  two 
years*  attendance  under  this  rule.  The  same  period  of  time 
shall  not  be  duplicated  for  different  purposes,  except  that  a  stn- 
dent  attending  a  law  school  as  herein  provided,  and  who,  during 
the  vacations  of  such  school,  not  exceeding  three  months  in  any 
one  year,  shall  pursue  his  studies  in  the  office  of  a  practicing 
attorney,  shall  be  allowed  to  count  the  time  so  occupied  d?>ring 
surh  vacation  or  vacations  as  part  of  the  clerkship  in  a  law 
ofilee  specified  in  these  rules. 

.'>.  The  .Tustices  for  each  Appellate  Division  may  adopt  for 
their  several  and  re<?pective  Pepartmeuts  such  addltionaf  special 
niles  for  ascertaining  the  moral  and  general  fitness  of  applicants 
as  to  such  .Tn^tices  may  seem  proper.  (Amended  December. 
190r>;  April.  19'^f^.) 

These  amendments  shall  take  effect  on  the  first  day  of  June, 
1008.  but  the  amendment  to  subdivision  third  of  Rule  fire  shall 
not  apply  to  any  student  whose  clerkship  or  attendance  at  a 
qualified  law  school  has  already  begun,  or  shall  have  begun  prior 
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^nf«  °«..^'^#?^^*  ^^  ^^^"^^  ^^  .^^^  records  of  the  Court  of  Ap- 
usneq  m  connection  with  any  college  or  university. 

RULE  VI. 

«»2??n®i«*®-.^*'**  ^J  ^*T  Examiners,  before  admitting  an  appli- 
Sndit?on«   ,^«*™»*5T  ^?,""  '■*'^",^''»*  P^^^^f  ♦*>»*  ♦'^^^  prelirainiry 
S?^  Xfll^Ko^^"^*^   *'•';  i}'^""^   ^^'*^''   *^«^'^   ^^^^"    fulfilled,    which 
1    tI?  made  as  follows,  viz.: 

of  hi8  5?nii^,«  *Ji'^^''"^"r  K^  T"'-^*'  graduate,  by  the  production 
collel^  certificate  of  graduation  under  the  seal  of  the 

m»;«3?*l  ^®*J**^  ^^^  admitted  to  the  bar  of  another  State  or 

S"S7woU'So?hSr "'  ''^  ''""-^^  "^  '^'''''^'^'^  ^-->^^^ 

3.  That  he  has  serred  a  regular  clerkship  in  the  offlre  of  a 

^'^'^^i^^r'"  "'  ♦''1  ''"P'-f"^  ^"""'t  ■"  this  State  arte? 
.JStn  A  *'«•'***"  je««"8,  by  prodndnjr  and  filing  with  the  Board 
.certified  copy  of  the  attorney's  certifioate  as  filed  in  the  ofBce 
^mfj'jJ"^*''^  *»»«  Court  Of  Appeals,  and  prodMcinR  and  fifinpan 
i^^««25  *?;!  "ttompy  or  attorneys  with  whom  such  clerkship 
''»*."^'^«">  showing  the  actual  serr  ce  of  such  a  clerkship    the 

r.?a'«on°w.s"?.r.^  '!'""~''  """  ♦"''*  not  more  than  two  mlJnths' 
vacauon  was   taken  in  any   one   vear.     Both  of  said   nffldjiHt« 

Sr  p^nH^**/  effect  that  d,^ng  the  entife  perr/d  of  such  X"k' 
Sta.Hv^S,'„f«"/'H^*''^  ^i**^.  vacation  timi,  the  applicant  was 
!^3f„f  «•"?  oyfd  by  said  attorney  as  a  recniar  law  clerk  and 
^fj'^J^  '?  ^11  '"^  I'fl'  »"<'.•  ""'J"  his  direction  and  advice 
Z!^^  hSa* Vthety.  ""'"  °'  *"*  ""^'^  '"'""''  »"«  -»«' 
h/;hT'!lwl?*  ?*  *i'Iu''  f  "o?*^  'n  a  law  school  must  be  proved 
whn^  !^J?J.^^***  "'.k""^  **'"*"''^i:  <"■  P"-e"<Jent  of  the  faculty  un.ler 
^h^  ^  LL"ih '?r  ^^t  P^""*"",  j!"."  st"'lip<l.  under  the  sea  of  the 
SnrwhrT^nI?T  ''*';  ?  "^'"<'"n  to  th^  affidavit  of  the  appli- 
cant, which  must  also  state  the  age  at  which  the  applicant  began 
hm  attendance  at  such  law  school.  Said  certificate  and  affldavS 
mnst  also  state  facts  required  by  subdivision  7o\tr  of  Rule  V- 
whichproof  most  be  satisfactory  to  the  Board  of  Examiners  ' 
5.  That  the  applicant  has  passed  the  Regents'  examination  or 

^„f*!V?J*"i-  •""? .  •**  P.1?''*<J  hy  'he  product  on  oTa?ert?fied 
copy  of  the  Regents'  certificate  filed  in  the  office  of  the  clerk  of 
"•SSSliT'  o'.  Appeals,  as  hereinbefore  provided. 
b.  n%en  It  satisfactorily  appears  that  anv  diolonia    ntfldnvif 

witiro';!j"t'hi%:T''r'tlJ"  ^  r"'"^  "as  been  lost  "r-destoT^d 
without  the  fault  of  the  applicant,  or  has  been  unjnslly  refused 

t'i.'"l!*''^L\*"'  '"'  *5*  .''*"*''  <"■  "hsenco  of  the  person  or  .fflcer 
who  should  have  made  it,  cannot  be  obtained,  the  Brotrd  of  Law 

S^yXira^'iJ  s-u^ar"  "''"  "^•"^  *"  t''^  reaui.site%tt^"a: 

^.txr^ra^-^To^rWe^s-^^ 

&i  ?«  Jl^««  "^«  incorporated  law  school  or  law  school  Pstab- 
hshed  in  connection  with  any  college  or  university,  may  at  his 
option  file  or  produce  instead  of  the  proofs  required  bv  thfvso 
rnleg,  those  required  by  the  rules  of  the  Court  of  Anrpfll^ 
adopted  December  2,  1895.     (Amended  December  20,  1906 ) 

74k 


Bulea  Vll,  VIII     RULiiS  FOR  ADCVIISSION  OF  ATTORNEYS. 

RULE  VII. 

When  the  filing  of  a  certificate  as  required  by  these  rules  has 
been  omitted  by  excusable  mistake,  or  without  fault,  the  court 
may  order  such  filing  as  of  the  proper  date.  All  certificates  here- 
tofore issued  to  law  students  by  the  Board  of  Kegeuts  and 
founded  upon  equivalents  instead  of  an  actual  examination,  ar«* 
validated  abd  made  effectual,  and  may  be  accepted  as  sufficient 
by  the  Board  ol  Law  Examiners. 

RULE  VUI. 

The  State  Boa*d  ')f  Law  Examiners  shall  be  paid  as  compen- 
sation, each  the  sum  of  two  thousand  dollars  per  year,  and.  in 
addition,  such  further  sum  as  the  court  may  direct,  and  an  an- 
nual sum  not  exceeding  two  thoubaud  dollars  per  year  shall  be 
allowed  for  necessary  disbursements  of  the  Hoard.  Every  appli- 
cant for  examination  shall  pay  to  the  examiners  a  fee  of  ten 
dollars,  which  shall  be  applied  upon  the  compensation  and  al- 
lowance above  provided,  and  any  surplus  thereafter  remaining 
shall  be  held  by  the  treasurer  of  the  State  Board  of  L^w  Ex- 
aminers and  deposited  in  some  bank  in  good  standing  in  the  city 
of  Albany  to  his  credit  and  subject  to  his  draft  as  such  treasurer 
when  approved  by  the  Chief  Judge.  The  examinations  held  by 
such  State  Board  of  Examiners  may  be  c(mdncted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly  written, 
but  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  require,  as  is  reasonably  possible.  An  appli- 
cant who  has  failed  to  pass  one  examination  cannot  again  be 
examined  until  at  least  three  months  after  such  failure. 

These  rules  shall  take  effect  on  July  1,  1U07.  (N.  B.  See 
Rule  V,  for  time  of  taking  effect  of  that  rule.) 
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(The  references  are  to  the  mtmbers  of  the  rules.) 

Affirmance,  of  judgment  bj  default,  when  ordered,  R.  XV. 

remittitur   not   to   be   sent   to   court   below   wihout   notice, 
R.  XVII. 
Ajipeal,  waived  by  failure  to  make  proper  return,  R.  I. 

dismissal  of,  for  failure  to  file  return,  R.  I. 

when  waived  for  failure  to  serve  case,  R.  VI. 

order  for  dismissal  of,  on  default,  R.  XV. 
Argimienty  time  allowed  for,  R.  XIII. 
Attorneys,  of  parties  below  to  continue  to  act,  R.  III. 
Calendar,  criminal  causes  to  be  placed  upon,  R.  IX. 

call  of,  R.  XII. 

exchange  of  causes  upon,  R.  XII. 

causes  regularly  passed  to  be  placed  on  subsequent,  R.  XII. 

causes  placed  upon,  R.  XIX. 
Cue,  on  appeal,  to  be  made  by  appellant,  R.  IV. 

form  of,  R.  IV. 

how  to  be  printed,  R-  V. 

copies  of,  to  be  served  on  opposite  party,  R.  VI. 

failure  to  serve,  effect  of,  R.  VI. 

when  to  be  filed  with  clerk,  R.  VII. 

how  disposed  of,  R.  VI I, 
Criminal  Causea,  may  be  put  upon  calendar  at  any  time,  R.  IX. 
Defaults,  reversal  of  judgment  by,  not  allowed,  iC  XV. 

affirmance  by,  when  ordered,  R.  XV. 
Facts,  to  be  stated  in  points,  R.  VIII. 

not  to  be  discussed  at  length,  R.  VIII. 
Guardians,  of  parties  in  courts  below  to  continue  to  act,  R.  III. 
Motions,  when  heard,  R.  XL 

granted,  of  course,  when,  R.  XI. 

for  re- argument,   R.  XX. 
Ifotice,  to  require  return  to  be  made,  R.  I. 

to  require  service  of  case,  R.  VI. 
Order,  dismissing  appeal  for  failure  to  file  return,  R.  L 

to  make  further  return,  R.  11. 

dbmissing  appeal  for  failure  to  serve  case,  R.  VT. 

to  stay  proceedings,  R.  XVIII. 
Points,  how  printed,  R.  V. 

filed  with  clerk  of  court,  R.  VII. 

not   received   unless   filed,  R.  VII. 

how  disposed  of,  R.  VII. 
Preferences,  causes  entitled  to,  R.  XIV. 
Semittitnr,  what  to  contain,  R.  XVI. 

not  to  be  sent  to  court  below  until  after  notice,  R.  XVII. 
fiesenration  of  causes,  how  and  when  made,  R.  X. 

for  day  certain,  priority  of,  R.  X. 
fietnm,  failure  of  appellant  to  make.  R.  I. 

further,  when  may  be  ordered,  R.  II. 
Reversal  of  judgment  by  default  not  allowed,  R.  XV, 
Snbmisiion,  causes  upon,  when  received,  R.  IX, 
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Admission  of  Attorneys,  who  shall  have,  R.  I. 

who  have  practiced  outside  of  State,  R.  IL 

qualifications  for,  R.  II. 

filing  of  certificate  for,  R.  III. 

atlidavits  of  good  raoml  character,  R.  Ill, 

to  entitle  an  applicant  to,  R.  IV. 

age  for,  R.  IV. 

study  for.  R.  IV. 

fee  of  applicant  for,  R.  VIII. 
Affidavits,  of  good  moral  character,  R.  III. 

showing  service  of  clerkship,  R.  VI. 
Applicant,  to  entitle  an,  to  admission,  R.  TV. 

citizenship  and  age  of,  R.  IV. 

for  examination,  previous  study  of,  R.  V. 

period  of  study  of,  if  a  graduate  of  college  or   university, 
R.  V. 

if  a   person  admitted   to  bar  of  another  State  or  countrv, 
R.  V. 

if  not  a  graduate  or  admitted  to  the  fear,  R.  V. 

special  rules  for  ascertaining  fitness  of,  R.*  V. 

fee  of,  for  admission,  K.  VJJJ. 
Attorneys.     (See  admission  of.) 
Certificate,   for   admission   of   attorneys    and    counselors   at   law, 

R.  in. 

of  clerkship,  to  be  filed  by  attorney,  R.  V. 

filing  of,  if  omitted  without  fauIt,'R.  VIT. 
Clerkship,  age  for,  R.  V. 

period  of,  how  computed.  R.  V. 
Counselors  at  Law.     (See  admission  of  attorneys  and) 
Examination,  applicants  for,  previous  study  of,  R.  V. 

may  be  oral  or  written,  R.  VII T. 

failure  to  paiss,  applicant  not  to  be  examined  again  within 
three  months,  K.  VI IT. 
Examiners.     (See  Stale  Board  of  Law  Examiners.) 
Graduates  of  a  college,  etc.,  time  of  study,  R.  V. 

proof  retpiired,   R.   V. 
Law  School,  attendance  at,  R.  V. 
Military  or  Naval  Service,  time  spent  in,  R.  X. 
Regents,  certificate  of,  in  what  subjects,  R.  V. 

previous  certificate,  effect  of,  R.  VIT. 
Rules,  adoption  of  special,  by  each  Appellate  Division,  R,  V.        * 
State  Board  of  Law  Examiners,  certificate  of  the,  to  be  filed  with 
the  court,  R.  III. 

proof  required  by,  R.  VI. 

compensation  of,  R.  VIII. 
Study   >f  law,  what  constitutes,  R.  V. 
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General  Rules  of  Practice. 


SUPREME  COURT  RULES. 

A4of>ttHl  In  ronvpnrlou  of  the  Jnatlcctfi  <if  the  Snprenie  Court  aMSlRned  to  the 
Appellate  r>iTi!4ion  thereof,  held  at  Albany.  December,  1896,  pursuant 
to  fode  of  rjvil  Procedure,  poctlon  17;  amended  October  24,  1899;  amended 
October  24.  1906. 

Rale  1.    Applicants  for  admission  as  attorneys. 

Applicants  for  admission  as  attorneys  and  counselors  who  have 
passed  the  examination  prescribed  by  the  rules  of  the  Court  of 
Appeals  shall  file  the  certificates  of  the  examiners  with  evidence 
of  character  with  the  clerk  of  the  Appellate  Division  of  the 
proper  department  at  such  times  as  shall  lie  directed  by  special 
order,  or  by  rules  of  the  court  in  such  department. 

R«le  2.    Papers,  where  filed  |  indorseiaents. 

The  papers,  in  cases  pending  in  the  Appellate  Division,  shall  be 
filed  with  the  derk  of  such  division  of  the  department  in  which 
the  case  is  pending.  In  all  other  cases  where  no  provision  is 
made  by  the  Code,  papers  in  the  Supreme  Court  shall  be  filed  in 
the  office  of  the  clerk  of  the  county  specified  in  the  complaint  as 
the  place  of  trial.  In  Surrogate's  Courts,  in  the  ofiice  of  Sur- 
rogate; in  other  courts  of  record,  in  the  office  of  the  respective 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  another 
oounty,  all  subsequent  papers  shall  be  filed  in  the  county  to  which 
rach  change  is  made.  All  papers  served  or  filed. must  be  indorsed 
or  sabscribed  with  the  name  of  the  attorney  or  attorneys,  or  the 
name  of  the  party  if  he  appears  in  person,  and  his  or  their  office 
address,  or  place  of  business. 

Rale  3.  Motion  papers,  to  be  specified  In  orders  effect  of 
BQB-fllinflr;  entry  of  order. 

When  any  order  is  entered,  all  the  papers,  used  or  read  on 
the  motion  on  either  side,  shall  be  specified  in  the  order,  and 
shall  be  filed  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irregular, 
with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
papers  are  filed,  except  when  otherwise  specially  directed  by  the 
court. 

^Tien  the  affidavits  and  papers  upon  a  non-enumerated  motion 
■re  required  by  law  or  by  the  rules  of  the  court  to  be  filed,  and 
the  order  to  be  epter^d  in  a  county  other  than  that  in  which  the 
motion  is  made,  the  clerk  shall  deliver  to  the  party  prevailing  in 
the  motion,  unless  the  court  shall  otherwise  direct,  a  certified 
fopy  of  the  rough  minutes,  showing  what  papers  were  used  or 
r^ad,  together  with  the  affidavits  and  papers  used  or  read  upon 
snch  motion,  with  a  note  of  the  decision  thereon,  or  the  order 
directed  to  be  entered,  properly  certified.  It  shall  be  the  duty  of 
tbe  party  to  whom  such  papers  are  delivered  to  cause  the  same 
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to  be  filed,  and  the  proper  order  entered  in  the  proper  county 
within  ten  days  thereafter,  or  the  order  may  be  set  aside  as 
irregular,  with  costs. 

Rule  4.  Undertaklnip  and  affldavlt  In  proceed Inars  for 
injunction  I  attachment,  order  of  arrest  and  frrlt  to  be 
filed. 

Except  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  duty  of  the  attorney  of  the  party  required  to  give  a  bond  or 
uudertaliing  to  forthwith  file  the  same  with  the  proper  clerk;  and 
in  case  such  bonds  and  undertakings  shall  not  be  so  filed,  any 
party  to  the  action  or  special  proceeding,  or  other  persons  inter- 
ested, shall  be  at  liberty  to  move  the  court  to  vacate  the  pro- 
ceedings or  order  as  if  no  bond  or  utidertaking  had  been  given. 
It  shall  also  be  the  duty  of  the  attorney  to  file  the  petition  or 
affidavit  upon  which  an  injunction,  attachment,  order  of  arrest, 
or  writ,  has  been  granted  within  ten  days  after  the  same  shall 
have  been  served.  In  case  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  opposing  party  may  move  to  vacate  the  order,  war- 
rant or  writ,  and  the  same  shall  be  vacated  by  the  court  or  judge 
granting  the  same,  unless  for  proper  cause  shown  time  to  file  the 
same  shall  be  extended. 

Rule  6.  Sureties,  Jnstlflcation  of  bonds  to  be  ackno^vl- 
edflred. 

Whenever  a  Justice  or  other  officer  approves  of  the  security  to 
be  given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be 
his  duty  to  require  personal  sureties  to  justify,  or,  if  the  security 
offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of 
the  value  of  such  real  estate.  And  all  bonds  and  undertakings, 
and  other  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
edged in  like  manner  as  deeds  of  real  estate,  before  the  same 
shall  be  received  or  filed. 

In  no  case  shall  an  attorney  or  counselor  be  surety  on  any 
undertaking  or  bond  required  by  law,  or.  by  these  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  bail 
in  any  civil  or  criminal  case,  or  proceeding. 

Rule  ft.    SKerflTM  return,  bovr  cotnpelled. 

At  any  time  after  the  day  when  it  i«  the  duty  of  the  sheriff,  or 
other  officer,  to  return,  deliver,  or  file  any  process  or  other  paper, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  or  by  these 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper,  as 
the  case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
IVrm  to  be  designated  in  said  notice,  why  an  attachment  should 
not  issue  against  him. 

Rule  7.    Books  to  be  Icept  by-  clerk  of  courts. 

The  clerk  of  the  Appellate  Division  in  each  department  shall 
keep: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  proceedings  commenced  in  the  Appellate 
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Diyisfon  with  entries  tinder  each,  showing  the  proceedings  taken 
therein  and  the  final  disposition  thereof. 

2.  A  minute  boolc,  showing  the  proceedings  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Civil 
Procedure, 

4.  A  book,  properly  indexed,  In  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  special  proceeding  in  which  it  is  given,  and  a  state- 
ment of  any  dlspositioD  or  order  made  of  or  concerning  it. 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  "  judgment  book  *'  required  to  be  kept 
by  the  Code  of  Civil  Procedure: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  special  proceedings,  with  proper  entries 
under  each  denoting  the  papers  filed  and  the  orders  made  and 
the  steps  taken  therein,  with  the  dates  of  the  several  proceedings. 

2.  A  book  in  which  shall  be  entered  at  large  each  bond  and 
undertaking  filed  in  his  office,  with  a  statement  showing  when 
filed  and  a  statement  of  any  disposition  or  order  made  of  or 
concerning  it. 

3.  Such  other  books,  properly  indexed,  as  may  be  necessary  to 
enter  the  minutes  of  the  court,  docket  judgments,  enter  orders 
and  all  other  necessary  matters  and  proceedings,  and  such  other 
books  as  the  Appellate  Division  in  each  department  shall  direct. 

R«1e  8.    Jitajrmentsy  entertnar  and  doclcctlnfr  of. 

Judgments  shall  only  be  entered,  or  docketed,  in  the  offices  of 
the  clerks  of  the  courts  of  this  State,  within  the  hours  during 
which,  by  law,  they  are  required  to  keep  open  their  respective 
oiBces  for  the  transaction  of  business,  and  at  uo  other  time. 

Rvie  O.    Entry  of  appearance. 

At  any  time  after  an  appearance  the  plaintiff  may  have  the 
same  entered  in  the  proper  book  kept  by  the  clerk,  on  tiling  an 
aflSdavit  of  such  appearance,  stating  when,  how  and  by  whom 
made. 

Rale  lO.    Chanse  of  attorneys. 

An  attorney  may  be  changed  by  consent  of  the  patty  and  his 
attorney,  or  upon  application  of  the  client  upon  canse  shown  and 
upon  such  terms  as  shall  be  just,  by  the  order  of  the  court  or -a 
Jadge  thereof,  and  not  otherwise. 

Rvie  11.  Afrreements  between  partlea  or  attorney*  to  be 
la  ^rrltlnfr* 

Xo  private  agreement  or  consent  between  the  parties  or*  their 
attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be  bind- 
ing, unless  the  same  shall  have  been  reduced  to  the  form  of  an 
order  by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  in  writing,  snbscribied  by  the  party  against  whom  the  same 
shall  he  alleged,  or  by  his  attorney  or  counsel. 
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Rale  12.    Consents  to  payment  of  money  out  of  const. 

All  consents  providing  for  the  payment  of  monej  bnt  of  court 
shall  be  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  accompanied  with  proof  of  the  identity 
of  the  applicant  from  some  person  other  than  the  applicant,  be- 
fore any  order  is  granted  thereon. 

Rnle  18.    Orders  of  nrrcst.  Injunction  or  attachment. 

Every  order  of  arrest,  as  well  as  every  injunctioii'  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Rnle  14.    Discovery  of  boolcs^  papers  and  docna&ents. 

Applications  may  be  made  in  the  manner  provided  by  law  to 
compel  the  production  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  court  or  of  any  defense  of  such  action,  in  the 
following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  hife  com- 
plaint or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
plaintiffs,  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any- 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  hook, 
document,  record,  article  or  property  is  material  to  tlie  decision 
of  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rule  16.    Form  of  application  for  dlscoyery  o^  books.  . 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  arc  in  the  posses- 
sion or  under  the  control  of  the  parfj'  against  whom  dTscoVery  is 
sought  or  his  agent  or  attorney.  The  party  applying  shall  show 
to  the  satisfaction  of  the  court  or  judge  tlie  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  discovery  or.  iaspection.   •  '  ■  •  •  *         .      .        •     • 

R*iile  16.    Contents  of  order:  stay  of  proceed tnirs. 

.  The  order  for  granting  the  application  shall  specify  the  mode 
In  which  the  discovery  or  Inspection  is  to  be  made,  which  may 
be  either  by  r^qtiiring  the  party  to  deliver  sworn  copies  of  the 
n>«.tters  to  be  discovered,  or  to  allow  an  inspection  with  copy,  or 
by  requiring  biro  to  produce  and  deposit  the  same  with  the  clerk, 
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imleM  otherwise  directed  in  the  order.  The  order  shall  al«o 
specify  the  time  within  which  the  diacoTery  or  inapection  is  to  be 
made,  and  when  papers,  articles  or  property  are  required  to  be 
deposited  or  inspected,  the  order  shall  specify  the  time  the  de- 
posit or  the  opportunity  for  inspection  shall  continue. 

The  court  or  judge  may  direct  that  the  order  directing  the  dls- 
corery  or  inspection  shall  operate  as  a  stay  of  all  other  proceed- 
ings in  the  cause,  either  in  whole  or  in  part,  until  such  order  shall 
have  been  complied  with  or  vacated.  (As  amended  October  24, 
1899.) 

Rnle  17.  Applfcfitlon^for  a  subpoena  to  compel  tite  at- 
teadaaee  of  a  -vrltness  to  obtain  testimony  under  deponl- 
tloMM  taken  ^within  tbe  State  for  ase  frltboat  tbe  State, 
SAd  proceedlass  tbereon. 

The  petition  prescribed  by  section  915  of  the  Code  of  Civil 
Procedure  must  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  w^hich  the  testimony  is  sought  to  be  taken,  and  that 
the  testimony  of  a  witness  is  material  to  the  issues  presented  in 
such  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  have  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
consent  or  other  authority  under  which  the  deposition  is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
•f  books  or  papers,  the  petition  shall  specify  the  particular  books 
or  papers  the  production  of  which  is  sought,  and  show  that  such 
books  or  papers  are  in  the  possession  of  or  under  the  control  of 
the  witness  and  are  material  upon  the  issues  presented  in  the 
action  or  special  proceeding  in  which  the  deposition  of  the  witness 
is  soHght  to  be  taken.  Unless  the  court  or  Judge  is  satisfied  that 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
sections  914  and  015  of  the  Code  of  Civil  Procedure,  he  shall 
deny  the  application.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
re<iuired  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commissioner,  or  to  produce  the  original  thereof  and  deposit  the 
same  with  the  commissioner.  This  subpoena  must  be  served  uppn 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  days  before  the 
day  on  which  the  witness  shall  be  commanded  to  appear.  A  party 
to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

TJpon  proof  by  affidavit  that  a  person  to  whom  a  subpoena  was 
ismied  has  failed  or  refused  to  obey  such  subpoena;  to  be  duly 
sworn  or  affirmed;  to  testify  or  answer  a  question  or  questions 
propounded  to  him;  to  produce  a  book  or  paper  which  he  has  been 
subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
correctly  taken  down,  a  Justioe  ol^  the  Supreme  Court  or  a  County 
Judge  shall  grant  an  order  requiring  such  person  to  show  cause 
before  the  Supreme  Court,  at  a  time  and  place  specified,  why  he 
should  not  appear;  be  sworn  or  affirmed;  testify;  answer  a  ques- 
tion or  questions  propounded;  produce  a  book  or  paper;  or  sub- 
seribe  to  his  deposition,  as  the  ease  may  be.  Such  affidavit  shall 
aleo  »et  forth  tb^  wture  ot  the  ^Qtloa  w  »peci*l  pr<x?e«diog  m 
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which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  fke 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  proved  therein.  Upon 
the  return  of  such  order  to  show  cause,  the  Supreme  Court  skall 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  snch 
other  facts  as  shall  appear,  determine  whether  such  person  should 
he  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  prodnoe  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  th.e  court  made  upon  ^ch  determination,  the  court  or 
judgf  shall  make  an  order  roquiring  stfch  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  Buch 
person  should  not  be  punished  for  thi^  oflfeuse  as  for  a  contempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  ut)on  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  th^  court  or  jadflre 
before  whom  the  order  to  show  cause  is  made  retrumable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
nnent  as  in  the  case  of  a  recalcitrant  witneas  in  the  Suprenne 
Court.    (As  unended  October  24,  1809.) 

Rule  18.  Proof  of  servlee  of  ««aaBion«  hy  persona  othev 
than  sherllfi  In  divorce  cssea. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  anme,  shall  be  made  by  asy 
other  person  than  the  sheriff,  it  sliall  be  necessary  for  such  peraon 
to  state  in  his  affidavit  of  .service  his  age.  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  bo  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  loss  than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maltitenanco,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  Served,  and  how  be 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  In  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  made  by  the  sheriff,  the  court  must  require  the 
officer  who  made  th«r  service  to  appear  and  be  examined  in  like 
mntiner,  unless  there  shall  be  presented  with  the  certificate  of 
aerrice  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  6f  his  knowledge. 

R«il«  19.    Pl^sdlniTM,  to  be  folloed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions,  re- 
port, paper,  order*  or  judgment  exceeding  two  folios  in  length, 
shall  be  distinctly  nutnbered  and  marked  at  each  folio  In  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  as  to  confortti  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  in- 


GENERAL  RULES  OF  PRACTICE.      Rules  20,  21 

dorsed  with  the  title  of  the  cause.  All  the  pleadings  and  other 
proceedinj?s  and  copies  thereof  Khnll  be  fairly  and  lepibly  written 
or  printed,  abd  if  not  so  written  or  printed  and  folioed  and  in- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  pui>ers  in  an  action  or  special  proceed- 
ing serTed  on  a  party  or  an  attorney,  or  filed  with  the  clerk  of  the 
court,  must  comply  with  section  79fJ  of  the  Code  of  Civil  Pro- 
cedure and  must  be  written  or  printed  in  black  characters;  and 
no  clerk  of  the  court  shnll  file  or  enter  the  same  in  his  office  un- 
less it  complies  with  this  rule.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  w^alved  the  objection  for  non- 
compliance with  this  rule  unless  within  twpnty-fonr  hours  after 
the  receipt  thereof  he  returns  such  papers  to  the  party  serving  the 
same  with  a  statement  of  the  particular  objection  to  its  receipt; 
hot  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
delivered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
ings shall  be  furnished  for  the  use  of  a  court  on  trinl.  to  plainly 
designate  on  each  pleading  the  part  or  parts  thereof  claimed  to  be 
admitted  or  controverted  by  the  succeeding  pleadings.  (As 
amended  October  24,  1809.) 

Rule  20.    Se^T-lcc  nnd  nettlement  of  lAterroiratoirtes. 

Interrogatories  to  bo  affixed  to  a  commission  'issued  under 
article  second  of  title  three  of  the  Code  of  Civil  Procedure  shnll 
he  served  within  ten  days  after  the  entry  of  the  order,  allowing 
the  commission.  Cross-hiterrogntories  shnll  be  served  within  ten 
days  after  the  service  of  the  interrogntories.  unless  a  different 
time  is  fixed  therefor  by  the  order  allowing  the  commission.  Tn 
case  a  party  shall  fail  to  serve  such  cross-interrogatories  within 
the  time  limited  therefor,  he  shall  be  deemed  to  have  waived  his 
right  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined under  the  commission.  Either  party  may,  within  t^vo 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
wrve  uiKm  the  opposing  party  a  notice  of  setth'un'nt  of  the  in- 
terrogatories and  crosK-interrogatorios  before  a  .Justice  of  the 
court  or  County  Judge.  The  time  at  which  sn<h  interrogatories 
or  eross-intei rogatories  shall  be  noticed  for  settlement  shall  be.  not 
less  than  two  nor  more  than  ten  days  after  the  service  of  the 
notice.  If  neither  party  serves  such  a  notice  within  the  time 
limited  therefor,  the  interrogatories  and  cross-interrogatories  are 
to  be  deemed  settled  as  served  and  sliall  be  so  allowed  without 
notice.     (As  amended  Oetober  24,  180U.) 

Rale  21.     Non-eBLumeratca  motionM;  notlciniir  of« 

Non-enumerated  motions,  in  the  Supreme  Court,  exc<*|»t  in  the 
first  and  8e<*oud  districts,  and  motit)ns  noticed  to  be  heard  in  Erie 
coonty,  ((ball  be  noticed  for  the  first  day  of  the  term  or  sitting  of 
the  court,  acc«>mpanied  with  copies  of  the  ntlidavits  and  papers 
on  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
a  latf*r  day,  unless  suffici<-ut  cause  be  sliown  (and  eontnine«l  in  the 
affidavits  pervedl,  for  not  giving  notice  for  the  first  day.  In  other 
emirtH  such  motions^  may  be  made  on  any  day  designed  by  the 
Judges  tnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  an^  {notion  da^  in  the  term* 
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Rules  22-26  GENERAL  RULES  OF  PRACTICE. 

Rule  22.  MotlonM  to  strike  out  Irrelevant  matter;  no- 
Uoe  of. 

Motions  to  strike  out  of  any  pleading  matter  alleged  to  be 
irrelevant,  redundant  or  scandalous,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  "  so  indefinite  or  uncercaiu 
that  the  precise  meaning  or  application  is  not  apparent,"  must 
be  noticed  before  demurring  or  answering  the  plewding  and  witliln 
twenty  days  from  the  service  thereof.  The  time  to  make  sach 
motion  shall  not  be  extended  unless  notice  of  an  application  for 
such  extension,  stating  the  time  and  place  thereof,  of  at  least  two 
days  shall  be  given  to  the  adverse  party. 

Rule  23.    Afllda.vlt  of  merits. 

Whenever  it  shall  be  necessary,  in  any  affidavit,  to  swear  to 
the  advice  of  counsel,  the  party  shall,  in  addition  to  what  has 
usually  been  inserted,  swear  that  he  has  fully  and  fairly  stated 
the  case  to  his  counsel,  and  shall  give  the  name  and  place  of 
residence  of  such  counsel.  When  an  affidavit  of  merits  has  once 
been  filed  and  served,  no  other  shall  be  necessary.  But  on  mak- 
ing a  motion,  such  service  and  filing  must  be  shown  by  affidavit. 

Rule  24.    Affidavit  for  order  extending  time. 

No  order  extending  a  defendant's  time  to  answer  or  demur 
shall  be  grapted  unless  the  party  applying  for  such  order  shall 
present  to  the  judge  to  whom  the  application  shall  be  made  an 
affidavit  of  merits,  or  proof  that  it  has  been  filed,  or  an  affidavit 
of  the  attorney  or  counsel  retained  to  defend  the  action  that  from 
the  statement  of  the  case  in  the  action  made  to  him  by  the  de- 
fendant he  vcrib'  believes  that  the  defendant  has  a  good  and 
substantial  defense  upon  the  merits  to  the  cause  of  action  8et 
forth  in  the  complaint,  or  to  some  part  thereof.  The  affidavit 
shall  also  state  the  cause  of  action  and  the  relief  demanded  in 
the  complaint,  and  whether  any  and  what  extension  or  exten- 
sions of  time  to  answer  or  demur  have  been  granted  by  stipula- 
tion or  order,  and  where  any  extension  has  been  had,  the  date 
of  issue  shall  be  the  same  as  though  the  answer  had  been  served 
when  the  time  to  answer  first  expired. 

When  the  time  to  serve  any  pleading  has  been  extendcnl  by 
stipulatimi  or  order  for  twenty  days,  no  further  time  shall  be 
granted  by  order,  except  upon  two  days*  notice  to  the  adverse 
party  of  the  application  for  such  order. 

Rnlo  25.  Kx  parte  application  to  contalii  Mtatement  as  to 
previous  application. 

Whenever  application  is  made  ex  parte  on  affidavit  to  a  Judge 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pre- 
vious application  has  been  made  for  such  order,  and,  if  made,  to 
what  court  or  .Tudge,  and  what  order  or  decision  was  made 
thereon,  and  what  new  facts,  if  any,  are  claimed  to  be  shown. 
For  failure  to  comply  with  this  rule,  any  order  made  on  such  ap- 
plication  may  he  revoked  or  set  aside.  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  applicatH^Q 
for  an  order  or  judgmeut  made  in  any  action  or  Bpecial  pro* 
cee^ng.  t  -   * 


GBNKRAL  RULES  OF  PRACTICE.    Rules  26-20 

Rale  26.   Applf cation  for  fttdgnn^nt  on  failure  to  itasWer. 

When  the  plaintifT  in  an  action  in  the  Supreme  Court  is  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answer  the 
fomplaint.  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any  Special 
Term  in  the  district  embracing  the  county  in  which  the  action 
ia  triable,  or,  except  in  the  first  district,  in  an  adjoining  county; 
saeh  application,  except  in  the  first  judicial  district,  may  also  be 
made  at  a  Trial  Term  in  the  county  in  which  the  action  is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
shall  be  executed  in  the  county  in  which  the  action  is  triable, 
anless  the  court  shall  otherwise  order.  In  the  first  judicial  dis- 
trict, every  motion  or  application  for  an  order  or  judt^mcnt  where 
notice  is  necessary,  must  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necessary,  to  the 
Special  Term  for  the  transaction  of  ex  parte  business, 
except  where  other  provision  is  expressly  made  by  law,  or  the 
Iteneral  or  spedal  rules  of  practice.  In  the  county  of  Kings  all 
snch  applications  shall  be  made  at  the  Special  Term  for  the  hear- 
in?  of  motions.  Any  order  or  judgment  granted  in  violation  of 
this  provision  shall  be  vacated  by  the  Special  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court:  and  no  order  or  judgment  granted  in 
violation  of  this  rule  shall  be  entered  by  the  clerk. 

Rule  27.  Orders  irritnted  on  petitions,  contents  may  be 
docketed. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
anch  petitions  by  the  names  and  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  without  re- 
citing or  setting  forth  the  tenor  or  substance  thereof  unneces- 
sarily. Any  order  or  judgment  directing  the  payment  of  money, 
or  aflfecting  the  title  to  property,  if  founded  on  petition,  where 
no  complaint  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Rvie  28.    InqnestSy  -when  taken. 

Inquests  may  be  taken  in  actions,  out  of  their  order  on  the 
calendar,  in  cases  in  which  they  are  allowed,  at  the  opening  of 
the  court,  on  any  day  after  the  first  day  of  the  court,  provided  a 
aafflcient  affidavit  of  merits  shall  not  have  been  filed  and  served, 
and  provided  the  answer  shall  not  have  been  verified. 

Rmle  29.    Bxamlnatlon  of  witnesses  and  snmmlnft  op. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side 
anall  examine  or  cross-examine  a  witness,  but  who  shall  not  re- 
peat the  answer  or  answers  of  such  witjiess  at  tW  time  he  shall 
be  under  examination,  and  one  counsel  only  on  each  side  shall 
sum  up  the  cause,  and  he  shall  not  occupy  more  than  one  hour, 
and  the  testimony,  if  taken  down  in  writing,  shall  be  written  by 
aome  person  other  than  the  examining  counsel;  Hut  tho  .fudge 
who  holds  the  court  may  otherwise  order,  or  di.^pensse  with  this 
requirement. 

While  addressing  the  court,  examining  witQ^99e3  or  sumwiip^ff 
up,  counsel  sball  9t«»d.  '   ''      • 


Rules  30, 81    GENERAL  RULES  OF  PRACTICE. 

.   R«lo  80^    N*m*4nilt  before  referee;  referee's  reportf  testi- 
mony In  references  otber  tban  of  lasnes  —  exceptions. 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a 
non-suit  or  dismissal  of  his  complaint,  or  may  be  nou-suited,  or 
his  complaint  be  dismissed,  in  like  manner  as  upon  a  trial,  at  any 
time  before  the  cause  has  been  finally  submitted  to  the  referees 
for  their  decision.  In  which  case  the  referees  shall  report  ac- 
cording to  the  fact,  and  judgment  may  thereupon  be  perfected 
by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed  by  them,  and  the  report  of 
the  referee  shall  be  filed  with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper  book, 
under  the  title  of  the  cause  or  proceeding,  and  the  said  report 
shall  become  absolute,  and  stand  in  all  things  confirmed,  unless 
exceptions  thereto  are  filed  and  served  within  eight  days  after 
service  of  notice  of  the  filing  of  the  same.  If  exceptions  are  filed 
and  served  within  such  time,  the  same  may  be  brought  to  a  hear- 
ing at  any  Special  Term  thereafter,  on  the  notice  of  any  party 
interested  therein. 

Role  81.  Neiv  trial  — motion  for^ifvhere  to  i>e  ntnde; 
emse  or  exceptlonsy  ^vhen  made. 

When  an  order  grants  or  refuses  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
Upon  which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted.  In  cases  where  the  trial  of  i$sues  of  fact 
is  not  provided  for  by  the  Code,  if  cither  party  shall  desire  a  trial 
by  jury,  such  party  shall,  within  ten  days  after  issue  joined, 
give  notice  of  a  special  motion  to  be  made  upon  the  pleadings, 
that  the  whole  issue  or  any  specific  questions  of  fact  involved 
therein,  be  tried  by  a  jury.  With  the  notice  of  motion  shall  be 
served  a  copy  of  the  questions  of  fact  proposed  to  be  submitted 
to  the  jury  for  trial,  and  in  proper  form  to  ho  incorporated  in  the 
order;  and  the  court  or  judge  may  settle'  the  issues,  or  may  refer 
it  to  a  referee  to  settle  the  issues.  Such  issues  must  be  fsettled 
in  the  form  prescribed  in  sections  823  and  970  of  the  Code  of 
Civil  Procedure. 

When  any  specific  question  of  fact  involved  in  an  action,  or  any 
question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by  n  jury, 
as  a  substitute  for  a  feigned  issue,  and  has  been  tried,  or  a 
reference  other  than  of  the  whole  IsHrtia  htui  been  ordered  nikder 
the  Code  and  a  trial  had,  if  either  party  shall  desire  to  apply 
fgr  a .  new  trial,  on  the  ground  of  any  error  of  the  judge  or 
referee,  or  on  the  ground  that  the  verdict  or  report  is  against 
evidence  (except  when  the  judge  directs  such  motion  to  be  made 
upon  bis  minutes  at  the  same  term  of  court  at  which  the  issues 
are  tried),  a  case  or  exceptions  shall  be  made,  or  a  case  <x>n- 
taining  exceptions,  as  the  case  may  require;  whkh  case  or  excep- 
tions shall  be  served  and  settled  in  the  manner  presi?ribed  by  the 
rules  of  court  for  the  settlement  of  cases  and  exceptions  in  other 
cases.  Such  motions  shall  be  made,  in  the  first  instadce  at 
Special  Tera;. 
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GENERAL  RULES  OF  PRACTICE.    Rules  32, 3» 

Kvle  82.  Cases,  exception*,  -vrben  ser-recli  mmeiiflment»| 
■ettlementy  ete. 

WheneTer  it  shall  be  necessary  to  make  a  case,  or  a  case  and 
exceptions,  or  a  case  containing  exceptions,  the  same  shall  be 
made,  and  a  copy  thereof  served  on  the  opposite  party  within 
the  following  times: 

If  the  trial  waa  before  the  court  or  referee,  iacluding  tnals 
by  a  jury  of  one  or  more  specific  questions  of  fact  in  an  aetion 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  or  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury  within  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  be  not  decided  at  the  t{me  of  the  trial,  or  within  thirty 
days  after  service  of  a  copy  of  the  judgment  and  notice  of  ita^ 
entry.  . 

The  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a. 
case  or  exceptions,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in. the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  jparty  proposing  such  case  or  exceptions  shall,  before  sub- 
mittmg  the  same  to  the  judge  or  referee  for  settlement,  mark 
anon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
8tenographer*s  minutes  the  parts  to  whi^h  the  proposed  amende 
ments  are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must 
be  specified  in  the  notice,  and  it  shall  not  be  less  than  four  nor 
more. than  ten  days  after  the  service  of  such  notice.  The  lines 
of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Cases  reserved  for  argument  and  spedal  verdicts  shall  be 
settled  in  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  ca.se,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendments  thereto 
may  be  served,  shall  be  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
intention  to  apply  therefor,  stating  the  time  and  place  for  making 
such  application.     (As  amended  October  24,  1899.) 

Rule  83.   Failure  to  malce  a  caae. 

If  the  partv  shall  omit  to  make  a  case  within  the  time  above 
limited,  be  shall  be  deemed  to  have  waived  his  right  thereto; 
and  when  a  case  is  made,  and  the  parties  shall  omit,  within  the 
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Eule«34r^  GENERAL  RULES  OP  PRAOTICB. 

eevetal  times  above  limited,  the  one  party  to  propose  amend* 
ilients,  and  the  other  to  notify  an  appearance  before  the  judg^e, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  th^  case  as  proposed,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed. 

Rule  84.  Cftse  ftmd  bill  of  exceptions |  eontentsi  resettle- 
ment! ex-lilblts. 

A  bill  of  exceptions  shall  only  contain  so  much  of  the  evidence 
as  may  be  necessary  to  present  the  questions  of  law  upon  which 
exceptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of  the 
judge  upon  settlement  to  strike  out  all  the  evidence  and  other 
matters  which  shall  not  have  been  necessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  in  haec 
verba,  or  by  qnestion  and  answer,  unless  ordered  by  the  judge 
or  referee  by  or  before  whom  the  same  shall  be  settled.  But 
the  facts  of  the  case,  together  with  the  rulings  on  the  trial,  shall 
be  stated  in  a  narrative  form,  except  that  where  it  is  clainicMl 
by  either  party  that  any  particular  testimony  should  be  given  in 
haec  verba,  the  judge  or  referee  who  settles  the  case  shall  deter- 
mine whether  or  not  a  propter  presentation  of  the  case  for  review 
requires  such  portion  of  the  evidence  to  be  so  stated  in  haec 
verba,  whereupon  the  case  shall  be  made  accordingly. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  mlo, 
the  court  before  which  the  same  shall  be  brought  for  review  may 
order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  direct. 

Where,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties  may, 
by  stipulation,  or  the  court  or  judge  below  may.  upon  notice, 
settle  a  statement  respecting  the  same,  or  the  parts  thereof  to 
be  returned  upon  the  appeal  from  the  order  to  be  used  in  place 
of  the  original  documents. 

Rule  35.   Citae  to  be  slirned;  service  of  copy- 

When  a  party  makes  a  case,  or  a  case  and  exceptions,  he  shall 
procure  the  same  to  be  signed  by  the  judge  or  referee,  and  filed 
within  ten  days  after  it  shall  have  been  settled,  or  it  shall  be 
deemed  abandoned,  unless  the  time  is  extended  by  order. 

Rule  SO.  Xefflect  to  brlni;  limiie  of  fact  to  trial |  catiiies 
I'Fbere  defendant  Is  under  arrest  preferred. 

Whenever  an  issue  of  fact,  in  any  action  pending  in  anv  court 
has  been  joined,  and  the  plaintiff  therein  shall  full  to  bring  the* 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  been 
tried  in  their  regular  order,  may  move  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  to  bring  the  said  action  to  trial  at  a  future  terio^ 

Whenever  in  any  action  an  issue  shall  have  been  jomed,  if  the 
defendant  be  imprisoned  under  an  order  of  arrest,  in  the  action, 
or  if  the  property  of  the  defendant  be  held  under  attachment, 
the  trial  of  the  action  shall  be  preferred.     Every  cause  placed 
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upon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  be  moved  for  argument  or  trial  when 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over  exeept 
bj  the  consent  of  the  court  unless  otherwise  permitted  by  special 
rule;  and,  if  passed  without  being  so  reserved  or  pftt  over,  it 
shall  be  entered  on  all  subsetiuent  calendars  as  of  date  when 
passed,  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
quent term.     (As  amended  October  24,  1890.) 

Rale  37.  Notice  for  ftrgrnmeiat  find  of  motlonni  order  io 
•how  eituaei  -where  retamitblei  effect  of  order  »taylnic 
proeeedlBira  wlien  made  within  ten  days  of  trial  term; 
Irreffvlarltles  to  be  stated)  Judirment  by  defaalt  In  di- 
vorce caitea. 

All  questions  for  argument  and  all  motions  made  at  Special  or 
Trial  Terms  shall  be  brought  before  the  court  on  notice,  <»f  nut 
less  than  eight  days,  unless  a  shorter  time  is  prescribed  by  a 
judge  or  court,  under  section  780  of  the  Code,  by  an  order  to 
show  cause,  except  that  where  the  attorneys  for  the  respective 
parties  reside  or  have  their  ofIi(-es  in  the  same  city  or  village, 
such  notice  may  be  a  notice  of  five  days.  If  the  opposite  party 
shall  not  appear  to  oppose,  the  party  nmkiiig  the  motion  shall  be 
entitled  to  the  rule  or  judgment  moved  for,  on  proof  of  due 
service  of  the  notice  or  order  and  papers  required  to  be  served 
by  them,  unless  the  court  shall  otherwise  direct.  If  the  party 
Diaking  the  motion  shall  not  appear,  the  court  shall  deny  the 
motion  on  the  filing  of  a  copy,  notice  of  motion,  or  order  to  show 
cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted  unless  a 
special  and  sufficient  reason  for  requiring  a  shorter  notice  than 
eight  days  shall  be  stated  in  the  papers  presented,  nor  unless  in 
a  case  where  the  attorneys  for  the  resj)ective  parties  reside  or 
have  their  ofllces  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  for  requiring  a  shorter  notice  than  five  days  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  in  his 
affidavit,  state  the  present  condition  of  the  action,  and  whether 
at  issue,  and,  if  not  yet  tried,  the  time  appointed  for  holding  the 
next  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  cause  shall  also  (except  in  the  first  judicial  district) 
be  returnable  only  before  the  judge  \^ho  grants  it,  or  at  a  Special 
Term  appointed  to  be  held  in  the  district  in  which  the  action  is 
triable.     (As  amended  October  24,  1005.) ' 

No  order,  except  in  the  first  judicial  district,  served  after  the 
action  shall  have  been  noticed  for  trial,  «f  served  within  ten 
days  of  the  Trial  Term,  shall  have  the  effect  to  stiiy  the  proceed- 
ings in  the  action,  unless  made  at  the  term  whore  such  action 
is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to  hold 
such  Trial  Term,  or  unless  such  stay  is  contained  in  an  order 
to  show  cause  returnable  on  the  first  day  of  sncli  term,  in  which 
case  it  shall  not  operate  to  prevent  the  subpoenaing  of  witnesses 
or  placing  the  cause  on  the  calendar. 

When  the  motion  is  for  irregularity  the  notice  or  order  shall 
specify  the  irregularity  complained  or. 

This  rule,  as  far  as  it  permits  a  judgment  by  default,  or  by 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  action 
for  a  divorce,  or  limited  separation,  or  to  annul  a  marriage. 

In  the  first  judicial  district  all  motions  must  be  noticed  to  be 
heard  at  and  all  orders  to  show  cause  must  be  returnable  at  the 
Rpecial  Term  for  hearing  of  litigated  motions,  except  in  cases 
where  the  special  rules  of  the  first  judicial  district  shall  require 
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such  motion  to  be  made  at  some  other  term  of  the  court.     (As 
amended  October  24,  1899.) 

Rule  88.  Bnnmerated  mot  ions  $  non-en  nmerated  naotlons, 
ifTbat  nre$  contented  motion*,  -vFlien  not  heard  at  drealt. 

Enumerated  motions  are  motions  arising  on  special  verdict, 
issues  of  law,  cases,  exceptions,  appeals  from  judgments  sustain- 
ing or  overruling  demurrers,  appeals  fi'om  judgment  or  order 
granting  or  refusing  a  new  trial  in  an  inferior  court,  appeals  by 
virtue  of  sections  134G  and  liJ49  of  the  C<xle,  agreed  cases  sub- 
mitted under  section  1279  of  the  Codo,  and  appeals  fnun  final 
orders  and  degrees  of  Surrogate's  <VniTts,  and  matters  pro- 
vided for  by  sections  2085-209t>  and  2i:^»S  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted 
to  the  court,  and  shall  be  heard  at  Special  Term  except  when 
otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing 
at  any  Special  Term  held  at  the  same  lime  and  place  with  a 
Trial  Term,  except  in  actions  upon,  the  calendar  for  trial  at  such 
term,  and  in  which  the  hearing  of  the  motion  is  necessary  to 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  Justice 
holding  the  court:  and  except,  also,  that  in  counties  in  which  no 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held, 
motions  in  actions  triable  in  any  such  county  may  be  noticed 
and  brought  on  at  the  time  of  holding  the  trial  and  Special  Term 
in  the  county  in  which  such  actions  are  triable. 

Rale  HO.  Note*  of  lufiae,  -when  to  be  filed  t  separate  cal- 
endar for  non-enainerated  ntotlonM;  preferred  canes j(  cases 
not  reserved;  ^'lien  panned,  place  on  nabneqncnt  calendara* 

At  the  first  term  of  the  Appellate  Division  of  the  Supreme 
Court  in  each  department,  and  at  siu*h  uthcr  tin\es  as  the  court 
shall  from  time  to  time  direct,  the  clerk  shall  make  up  a  calendar 
which  shall  consist  of  cases  pending  and  undisposed  or  as  follows: 

Notes  of  issue  for  the  Appellate  Divisiim  shall  be  filed  ei^ht 
days  before  the  commencement  of  the  court  at  Avhich  the  cause 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  Division  and.  exccot  in  the  first  department,  cause 
the  same  to  be  printed  njr  each  of  the  Justices  holding  the  court. 
Appeals 'shall  be  placed  on  the  calendar.  a<'<'ording  to  the  date  of 
the  service  of  the  notice  of  appeal;  and  all  si'l>se<iuent  enumerated 
appeals  in  the  same  caaise  shall  be  put  on  the  calcndar^as  of  the 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  question  to  be  reviewed  arose.  xVpi>eal8  in  non-enumerated 
motions  shall  also  be  placed  upon  a  separate  calendar.  Cases 
entitled  to  preference  shall  be  placed  separately  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules 
regulating  the  hearing  of  causes  and  of  calendar  practice  in  such 
department  not  inconsistent  with  the  (*i»de  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Where 
the  cause  is  called  in  !ts  order  on  the  calendar,  if  the  appellant 
fails  to  appear  and  furnish  the  court  with  the  papers  required, 
and  argue  or  submit  his  cause,  judgment  of  afDrmame  by  default 
will  be  ordered  on  motion  of  the  respondent.  If  the  appellant 
only  appears  he  may  either  argue  or  submit  the  case.  If  neither 
party  appears,  the  case  will  be  passe<l  and  placed  at  the  foot 
of  the  calendar.  When  any  cause  shall  be  twice  passed,  the 
clerk  shall  enter  an  order  of  course  di^mi^sing  the  appeal  or  the 
proceedings,  or  denying  the  motion  for  a  new  trial  —  but  the 
\  court  may,  upon  motion,  vacate  the  order  and  restore  the  cause. 
^  90 
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R«Ie  40.  Enomerated  motloani  t«'liat  paper*  to  be  fur- 
BlMbed*,  and  by  'vrbom;  poiiitn  to  contain  a  iitateinent  of 
facts. 

The  papers  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  be  a  coi»y  of  the  pleadiUK-S  when  the  question  arises 
on  the  pleadings,  or  any  part  thereof,  a  eopy  of  the  special  ver- 
dict, return  or  other  papers  on  wliich  the  question  arises.  The 
party  whose  duty  it  is  to  furnish  the  papers  sliall  serve  a  copy 
on  the  opposite  party,  except  upon  ilie  trial  of  issues  of  law,  at 
least  five  days  before  the  time  for  wliieh  the  matter  may  be 
noticed  for  argument.  If  the  party  whose  duty  it  is  to  furnish 
the  papers  shall  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  atlidavit  and  ou  four  days'  notice  of  motion 
that  the  cause  be  struck  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument^,  and  that  the  judgment  be  ren- 
dered in  his  favor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdi<t,  and  by  the  party  demurring  on  the 
trial  of  issues  of  law,  and  in  all  other  cases  by  the  party  making 
the  motion.  Each  party  shall  prefix  to  Ills  points  n  concise  state- 
ment of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
snch  statement  is  not  furnished,  no  discussion  of  the  facts  by  the 
party  omitting  such  statement  will  be  permitted.  (As  amended 
October  24,  ISfH).) 

Rale  41.  Papern  to  be  furnlnhed,  on  appea1«  br  appel- 
laat)  printed  coplei*  of  enMo  and  polntni  appeal*  front 
■oa-enuaierated  uiotloniit  deleiiratlon  of  po'wera. 

In  all  cases  to  be  heard  in  the  Ai>pellate  Division,  except  ap- 
peals from  non-enumerated  motions,  the  papers  shall  be  furnished 
by  the  appellant  or  the  moving  party,  and  in  cases  agreed  upon, 
onder  section   127J)  of  the  Cotle,   by   the   plaintilT. 

The  party  whose  duty  it  is  to  furnisii  the  pai»ers  shall  cause  a 
printed  copy  of  the  requisite  papers  to  be  filed  in  the  oflico  of  the 
clerk  of  the  Appellate  Division  within  twenty  days  after  the 
appeal  has  been  taken  or  the  order  made  for  the  hearing  of  a 
cause  therein  or  the  agreed  case  filed  in  the  clerk's  ofHce  pursuant 
to  section  1279  of  the  Code:  but  if  it  shall  be  lu'eessnry  to  make 
a  ease  or  case  and  exceptions  after  the  appeal  shall  have  been 
taken  or  the  order  made  for  the  hearing  in  the  Appellate  Divi- 
sion the  |»apers  shall  l»e  filed  within  twenty  days  after  the  settle- 
ment and  filing  of  the  case:  and  slniU  serve  upon  his  adversary 
three  printed  copies  of  such  papers.  Such  papers  shall  consist 
of  a  notice  of  appeal,  if  nn  appeal  has  been  taken:  a  coi»y  of  the 
jadgment  roll,  or  the  decree  in  the  court  l)el«)W,  and  the  papers 
upon  which  it  was  entered;  if  no  judgment  was  entered,  the 
pleadings,  minutes  of  trial,  and  the  order  sending  the  case  to  the 
Appellate  Division  or  the  order  appealed  fnmi,  or  the  papers 
required  by  section  12St)  of  the  (^^d(»  of  Civil  Procedure.  To 
these  papers  shall  be  attnche<l  the  case  or  case  and  exceptions 
if  it  is  to  be  used  in  the  Appellate  Division.  All  the  foregoing 
papers  shall  be  certified  by  the  prooer  clerk  or  ])e  stipulated  by 
the  parties  to  be  tnie  copies  of  the  original.  There  shall  be 
prefixed  to  these  papers  a  st:itement  sh'<»wing  the  time  of  the 
beginning  of  the  action  or  special  proceedinir,  and  of  the  service 
of  the  respective  pleadings:  the  names  of  the  original  parties  in 
fnll:  and  any  change  in  the  parties,  if  such  has  taken  place. 
There  shall  be  added  to  them  the  opinion  of  the  court  below,  or 
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an  aflSdavit  that  no  opinion  was  given,  or,  if  given,  that  a  copy 
could  not  be  procured.  The  foropoing  papers  shall  constitute  the 
record  in  the  Apx)enate  Division.  If  the  papers  shall  not  be 
filed  and  served  as  herein  provided  by  the  party  whose  duty  it  is 
to  do  so,  his  opponent  may  move  the  court  on  three  days'  DOtif*«», 
on  any  motion  day,  for  an  order  dismissing  the  appeal,  or  for  a 
judgment  in  his  favor,   as  the  case  may  be. 

The  papers  in  all  appeals  from  non-enumerated  motions  shall 
consist  of  printed  copies  of  the  papers  which  were  used  in  the 
court  below,  and  are  specified  in  the  order,  certified  by  the  proper 
clerk,  or  stipulated  bv  the  parties  to  be  true  copies  of  the  original, 
and  of  the  whole  thereof.  There  shall  be  added  to  them  the 
opinion  of  the  court  below,  or  an  affidavit  that  no  opinion  was 
given,  or,  if  given,  that  a  copy  could  not  be  procured. 

They  shall  be  filed  with  the  clerk  within  fifteen  days  after  the 
appeal  is  taken  and  at  the  same  time  the  appellant  shall  serve 
upon  his  adversary  three  printed  copies  thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  as  aforesaid. 
the  respondent  may  move,  on  any  motion  day,  upon  three  days 
notice,  to  dismiss  the  appeal.     (As  amended  October  24,  1899.) 

Rnle  42.  Briefs  and  points  to  be  exchanflred  Tby  tike 
parties. 

The  Appellate  Division  in  any  department  may  make  such  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in 
all  cases,   whether  enumerated  or  non-enumerated. 

Rale  43.  CoAes  and  points,  to  1>e  printed  and  indexed  i 
namber  to  be  delivered  to  the  court. 

The  cases  and  points,  and  all  other  papers  furnished  in  the 
Appellate  Division  in  calendar  cases,  shall  be  printed  on  white 
writing  paper,  with  a  margin  on  the  outer  edge  of  the  leaf  not 
less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive 
of  anv  marginal  note  or  reference,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  eud  of  the  papers,  shall  be  printed  on 
the  outer  margin  of  the  page. 

The  cases  and  points  in  each  case  shall  be  uniform  in  size  and 
in  small   pica  type. 

Each  case  shall  be  indexed.  The  index  of  the  exhibits  shall 
concisely  indicate  the  contents  or  nature  of  each  exhibit  and 
the  folio  of  the  case  at  which  it  was  admitted  in  evidence.  ESach 
affidavit  or  other  paper  printed,  upon  an  appeal  from  an  order 
made  on  a  non-enumerated  motion,  shall  be  preceded  by  the 
statement  of  what  it  is  and  on  whose  behalf  it  is  read. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  State  shall 
be  cited  from  the  reports  of  the  ofllcial  reporters,  if  such  cases 
shall  have  been  reported  in  full  in  the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
whose  duty  it  is  to  furnish  the  papers  shall  deliver  to  the  clerk 
thirteen  coi)ies  thereof,  and  each  party  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  the 
official  reporters,  and  shall  transmit  one  to  the  librarian  of  the 
State  L)iw  liibrary.  one  to  the  clerk  of  each  of  the  other  depart- 
ments, and  shall  dispose  of  the  remainder  as  directed  by  tfio 
court.  The  Appellate  Division  in  any  department  may  require 
ftirther  copies  of  the  papers  and  briefs  to  he  delivered  in  their 
discretion.     (As  amended  October  24,   1005.) 
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R«Ie  44.    TVon-eamnerated  motloms,  -vrkem  keardf  dMA^lt, 

Non-enumerated  motions  in  the  Appellate  DiTision  and  appeals 
from  orders  will  be  heard  on  the  tirst  day  of  each  term  and  on 
the  Friday  of  each  subsequent  week  immediately  after  the  open- 
ing of  court  on  those  days. 

If  a  non -enumerated  motion  noticed  to  be  heard  at  the  Appellate 
Division  shall  not  be  made  upon  the  day  for  which  it  is  noticed, 
the  party  attending  pursuant  to  notice  to  oppose  the  same,  may, 
at  the  close  of  that  order  of  business,  unless  the  court  shall 
otherv^'ise  order,  take  a  rule  against  the  party  giving  the  notice, 
denving  the  motion,  with  costs. 

The  Appellate  Division  in  any  department  may,  by  special  rule, 
assign  other  days  for  the  bearing  of  such  motions  and  appeals 
from  orders. 

Rvle  45.    Adclitional  alloivamce. 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Rule  46.  Motion  to  amend  Justice**  return  on  appeal^ 
wlien  to  be  noticed. 

On  appeal  from  a  justice's  judgment,  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  County  Judge,  and  not  after  that  time. 

Rmie  47.    Connsel,  time  allovred. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  bat  one 
coiinsef  on  each  side  shall  be  heard,  and  not  more  than  thirty 
minutes  each,  unless  the  court  shall  otherwise  order. 

The  App*»llate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem 
proper. 

Rnle  48.  Stay  of  proceedlnarts  for  cbanve  of  ventie; 
affldavlts,  on  motion  to  clianve  venne. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  will  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  in  pre- 

giring  the  motion  for  the  earliest  practical  day  after  issue  joined. 
Qch  order  shall  not  stay  the  plaintiff  from  taking  any  step!  ex- 
cept subpoenaing  witnesses  for  the  trial,  without  a  special  clause 
to  that  effect. 

Id  addition  to  what  has  usually  been  stated  in  affidavits  on 
motions  to  change  the  place  of  trial,  either  party  may  state  the 
nature  of  the  controversy  and  show  how  his  witnesses  are  mate- 
rial, and  may  also  show  where  the  cause  of  actiop  or  the  defense, 
or  both  of  them,  arose,  and  those  facts  will  be  taken  into  cou- 
eideratipu  by  th^  court  in  fixing  the  place  of  trial, 
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Rules  49-52    GENERAL  RULES  OF  PRACTICE. 

Rmle  40.    Giiavdl»B«  Ad  llte«n. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
Application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  aud  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the  at- 
torney or  counsel  of  the  adverse  party.  And  no  person  {■hall  be 
appointed  such  guardian  who  is  not  of  sutticient  ability  to  anawer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
litem  who  is  nominated  by  the  adverse  party. 

R«le  BO.  Gnardian  ad  litem,  dntlea,  compensation!  afll- 
davlt  to  entitle  araardlan  to  compensation. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  ||[uardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  Aud  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  malce  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case^  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  snch  guardian  has  taken  all  the  steps  neces- 
sary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  ne  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rnle  61.    Gmardlan,  bond   of,  before  recelvlngr  property. 

No  guardian  ad  litem  for  an  infant  party,  unless  he  has  given 
security  to  the  infant  according  to  law,  shall  as  such  guardian, 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  him  in  the  suit,  except  such  (*osts  and  ex- 
penses as  may  be  allowed  by  the  court,  to  the  guardian,  out  of 
the  fund,  or  recovered  by  the  infant  in  the  suit.  Neither  shall 
the  general  guardian  of  an  infant  receive  any  part  of  the  pro- 
ceeds of  a  sale  of  real  property  belonging  to  such  infant,  sold 
under  a  decree,  judgment  or  order  of  the  court,  until  the  guardian 
has  given  such  further  security  for  the  faithful  discharge  of  his 
trust  as  the  court  may  direct. 

Rnle  62.    General  amardlan,  appointment  of. 

Except  in  oases  otherwise  provided  for  by  law,  for  the  purpose 
of  havmg  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any,  which  said  person  bears  to  the  infant, 
tind-Mie  nature,  situation  and  value  of  the  infant's  ^stdt^. 
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GENERAL  RrLES  OF  PHACTIca    Rules  53-58 

Rule  53.  Aire  of  Infamt  and.  aa»oan<  of  proyertr  to  be 
aseertained  by  coort. 

Upon  presenting  the  petition,  the  court  shall.-  hy  inspection  or 
otherwise,  ascertain  the  a^o  of  the  infant,  and  if  of  the  Age  'of 
fourteen  years  or  upward,  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  aud  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  by  the  guardian* 

Rale  54.    Bond  of  a  general  araardlan. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond,  in  a  penalty  of  double  the  amount  of  the  per- 
sooai  estate  of  his  ward,  and  of  the  gross  amount  or  value  of  the 
rents  and  profits  of  the  real  estate  during  his  minority,  together 
with  at  least  two  sufficient  sureties,  each  of  whom  shall  be  worth 
the  amount  specitied  in  the  penalty  of  tbe  bond,  over  and  above 
all  debts;  or,  instead  of  personal  security,  the  guardian  may  give 
security  by  way  of  mortgage  on  improved  and  unincumbered  real 
property,  of  the  value  of  the  penalty  of  his  own  bond  only.  But 
the  court,  in  Its  discretion,  may  vary  the  security,  where,  from 
special  circumstances,  it  may  be  found  for  the  interest  of  the  in- 
fant, and  may  direct  the  principal  of  the  estate,  or  any  part 
thereof,  to  be  invested  in  the  stocks  of  the  State  of  New  York, 
or  of  the  United  States,  or  with  any  trust  company  which  shAll 
have  been  designated  as  a  depository  for  such  moneys  or  on  bond 
and  mortgage,  upon  unincumbered  improved  prouerty  of  at  least 
double  the  value  of  the  amount  invested,  to  be  shown  to  the  sat- 
isfaction of  the  conrt,  for  the  benefit  of  the  infant;  and  that  the 
interest  or  income  thereof,  only,  be  received  by  the  guardian. 

Ral«  55.  Sale  of  real  ewfate  of  Infaats,  Ivnatlcs,  ete.} 
eoateat*  of  petlttea. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real  estate 
belonging  to  an  infant  or  lunatic,  idiot  or  habitual  drunkard,  shall 
state,  besides  the  particular  grounds  for  a  sale,  mortgage  or  lease 
of  the  property,  and  the  other  matters  required  by  the  Code,  the 
age  and  residence  of  the  infant  lunatic,  idiot  or  habitual  drunk- 
ard, and  the  name  and  residence  of  the  person  proposed  as  a 
special  guardian  or  committee,  the  relationship,  if  any,  which  he 
bears  to  the  infant,  lunatic,  idiot  or  habitual  drunkard,  and  the 
security  proposed  to  be  given;  and  also  whether  any  previous  ap- 
plication has  been  made,  and,  if  so,  the  time  thereof,  and  what 
disposition  was  made  of  tbe  same. 

Rmle  56.    Referee's  report  on  petition  to  aelly  ete« 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic* 
Miot  or  habitual  drunkard,  and  the  particular  reason  therelor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  ascertain  an4  report  the 
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Rules  57-59    GENERAL  RULES  OF  PRACTICE. 

vahie  of  the  property  or  interest  to  be  disposed  of,  si)ecificany.  as 
to  i^aeh  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  in  the  prem- 
iee's,  and  the  terms  and  conditions  on  which  it  should  be  sold. 

And  I  he  referee's  report  shall  give  such  further  facts  as  are 
necessary  or  proper  on  the  application. 

The  facta  in  relation  to  the  value  of  the  property  or  interest  to 
be  disposed  of  required  to  be  ascertained  and  reported  upon  by 
the  referee  must  be  proven  on  such  reference  by  evidence  of  at 
least  two  disinterested  persons.  In  addition  to  that  of  the  peti- 
tioner, and  the  report  shall  not  refer  to  the  petition  or  any  other 
papers  for  a  statement  of  fact.    (As  amended  October  24,  1899.) 

Rnle  67.    Bond  of  spoolal  srvardlan. 

Unless  the  court  otherwise  specially  directs,  the  security  re- 
quired on  a  sale  of  the  real  estate  of  an  infant  shall  be  a  bond 
dt  the  guardian,  with  two  sufficient  sureties,  in  a  penalty  of 
double  the  value  of  the  premises,  including  the  interest  on  such 
value  during  the  minority  of  the  infant,  each  of  which  sureties 
shall  be  worth  the  i)enalty  of  the  bond  over  and  above  all  debts, 
which  bond  Khali  be  duly  acknowledged  and  accompanied  with 
affidavits  of  justificatioi^  made  by  the  sureties;  or  a  similar  bond 
of  the  guardian  only,  secured  by  a  mortgage  on  improved  and 
unincumbered  real  estate,  within  the  State,  of  the  value  of  the 
peualty  of  such  bond. 

Rule  58.    Proceeds  off  sale  mast  be  broaflrbt  Into  court; 

COUtM, 

If  the  proceeds  of  the  sale  exceed  ?500,  and  the  guardian  haa 
not  given  security  by  mortgage  upon  real  estate,  he  shall  brin^ 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  ttip  court,  for  the  use  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  90  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  nia^  be  necessary  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  proi)erty  does  not  exceed  $l,000t 
the  whole  costs,  including  disliursenients,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  n<it  exceeding  ten  dollars.  Where 
severnl  infants  nre  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardians; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rale  SO.  'Whea  proceeds  to  be  paid  to  arcneral  arnardlan; 
petttloa  therefor. 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  guardian,  except  so  much  thereof, 
or  of  the  interest  or  income,  from  time  to  time,  as  may  be  nect^S' 
sary  for  his^  support  or  maintenance,  unless  such  guardian  has 
previously  given  sufficient  security  on  improvwl  and  unincum* 
bered  real  estate,  to  account  to  the  infant  for  the  same,  in  the 
usual  form. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to-  any  per«on  claiming  the  same,  except  upon  petition,  accom- 
panlned  by  a  certified  copy  of  the  order,  in  pursuance  of  which 
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ike  money  was  brought  into  court,  together  with  a  statement  of 
the  county  treasurer,  city  chamberlain,  or  other  depository  of  the 
money,  showing  the  present  state  and  amount  of  the  fund,  sepa* 
rating  the  principal  and  interest,  and  showing  the  amount  of 
each;  and  the  court  may  take  such  proof  of  the  truth  of  the 
matters  stated  in  the  petition  as  shall  be  deemed  proper,  or  may 
refer  the  same  to  a  suitable  referee  to  take  proof  and  report 
thereon. 

Rmle  OO.  Reference  on  fftllmre  to  aanirer  on  ■kortsmir* 
foreclosure!  Judirioent. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  falls  to 
tnswer  within  the  time  allowed  for  that  purpose,  or  the  right  of 
the  pUintiff,  as  stated  in  the  complaint,  is  admitted  by  the 
answer,  the  plaintiff  may  have  an  order  referring  it  to  some 
snitable  person  as  referee,  to  compute  the  amount  due  to  the 
plamtiff,  and  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  person  to  whom  it  is 
referred  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  hare  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  ap- 
plication for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
ness for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such  of  the  defendants 
as  hare  appeared  in  the  action,  and  without  putting  the  cause  on 
the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  affidavit  or  otherwise,  whether  any  of  the  defendants 
who  hare  not  appeared  are  absentees:  and.  if  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agent  on  oath,  as  to  any  payments  which  have  been  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  thereto,  the  onject  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  parties  thereto,  and  the  time  and  place  of 
reeorting  the  same,  has  been  filed  at  least  twenty  days  before 
such  application  for  judgment,  and  at  or  after  the  time  of  filing 
of  the  complaint,  as  required  by  law. 

Rttle  tfl.  Jttdgrment  for  Male  on  foreclosure,  -what  to  eon- 
talai  disposition  of  surplus  moneys  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  be  sold, 
M  far,  at  least,  as  the  same  can  be  ascertained  from  the  mort- 
gage, shall  be  inserted.    And,  unless  otherwise  specially  ordered 
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Rule  62  GENERAL  RULES  OP  PRACTICE. 

by  the  court,  the  judgment  shall  direct  that  the  mortgHgred 
piemiHes,  or  so  much  thereof  as  umy  he  sutlicieiit  to  discDarKe 
tlie  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  tke 
action,  as  provided  by  sections  102<i  and  ITTO  of  the  (Jode,  and 
which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  other 
party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff 
or  referee  execute  a  deed  to  the  purchaser;  that  out  of  the 
proceeds  of  the  sale,  uuluss  oiherwiso  directed,  he  pay  the  ex- 
penses of  the  sale,  as  provided  in  section  Hud  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt,  interest  and  costs,  or  so  much  as  the  purchase  money  will 
pay  of  the  same  and  that  he  take  the  receipt  of  the  plaintiff,  or 
his  attorney,  for  the  amount  so  paid,  and  tile  the  same  with  his 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  productitm  of  the  deed. 

All  surplus  moneys  arisiuR  from  the  sale  of  mortgaged  premises, 
under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  five  days  after  the  same  shall  be  received 
and  be  ascertainable,  in  the  city  of  New  Vork  to  the  chamlH'rlaiu 
of  the  said  city,  and  in  other  counties  to  the  treasurer  thereof, 
unless  otherwise  sp<'cially  directed,  subject  to  the  further  order 
of  the  court,  and  every  judgment  in  foreclosure  shalV  contain 
such  directions,  except  where  other  provisions  are  specially  made 
by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
utuess  accompanied  with  a  i)roper  voucher  for  the  surplus  moneys, 
and  showing  that  they  have  been  paid  over,  deposited  or  disix»sed 
of  in  pursuance  of  the  judgment.  The  referee  to  be  appointed  in 
foreclosure  cases,  to  compute  the  amount  due,  or  to  sell  mort- 
gaged premises,  shall  be  selected  by  the  court,  and  the  court 
shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rnle  02.  Snie  of  lantlM  In  the  cltlen  of  Ne'vr  York,  Brook- 
lyn  and  BalTalo  under  Jad«rni«*nt  or  order.' 

Where  lands  in  the  county  of  New  York  or  the  county  of 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any  court, 
they  shall  by  sold  at  public  auction,  betwet'u  eleven  o'clock  in 
the  forenoon  and  three  o'clock  in  the  afternoon,  unless  otherwise 
specifically  directed. 

Notice  of  such  sale  must  be  given,  and  the  sale  must  be  had, 
as  prescribed  in  section  1078  of  the  Code.^ 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  directed,  shall  take  place  at  the  Kxchange  Sales 
Rooms,  now  Ux'ated  at  Nos.  14  and  10  Vezey  Street  in  the  city 
of  New    Vork. 

The  Appellate  Division  of  the  Supreme  C^ourt  in  the  First  De-  * 
partment  is  authoriEed  to  change  ilu>  place  at   whieh  said   sales 
shall  be  made,  may  make  rules  and  regulations  in  reiatiuu  thereto 
and   may   designate   the  auctioneers  or   persons  who  simll   make 
the  same. 

Slkch  sales  in  the  city  of  Buffalo,  shall  oa  and  after  May  1st, 
1890,  take  place  at  the  Keal  Estate  Kxehange  {hkuus,  between 
the  hours  oi  nine  and  eleven  in  the  forenoon,  and  two  aud  three 
o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  dire«*t.  Sueh  sales  shall,  however,  be  made  subject 
to  such  regulations  as  the  Justices  of  the  i^upreme  Ooart  of  th^* 
Eighth  District  shall  establish.     (As  amended  October  24,  1899.) 
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Rvl^  «S,  Morfffmsre  itnd  nsfilgriinientM  to  be  filed  or  re- 
corded before  conveyance. 

Whonerer  a  sheriff  or  referee  sells  mortgaged  premises  nnder 
a  decree  or  order,  or  judgment  of  the  court,  it  shall  be  the  duty 
of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to 
file  such  mortgage  and  any  assignment  thereof  in  the  office  of 
the  clerk,  unless  such  mortgage  and  assignments  have  been  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintiff  to  cause  the  same  to  be  recorded  at  full 
length,  in  the  county  or  counties  where  the  lands  so  sold  are 
situated,  before  a  deed  is  executed  to  the  purchaser  on  the  sale; 
the  expense!  of  which  filing  or  recording,  and  the  entry  thereof, 
shall  be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the 
clerk,  he  shall  enter  in  the  minutes  the  filing  of  such  mortgage 
and  assignments,  and  the  time  of  filing.  But  this  rule  shall  not 
extend  to  any  case  where  the  mortgage  or  assignments  appear,* 
by  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  nave 
been  lost  or  destroyed. 

Rule  04.  Application  for  anrpln*  moneys)  reference i 
•earebeas  nna»tlfifled  llenfl. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any 
person  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of 
the  sale,  upon  filing  with  the  clerk  where  the  report  of  sale  is 
filed  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  some  part  thereof,  and  the  nature  and  extetit  of  his  claim, 
may  have  an  order  of  reference  to  ascertain  and  report  the 
amount  due  to  him,  or  to  any  other  person,  which  is  a  lien  upon 
Fuch  surplus  moneys,  and  to  ascertain  the  priorities  of  the 
several  liens  thereon;  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  the  report  on  such  reference,  such  further  order 
may  be  made  for  the  distribution  of  such  surplus  moneys  as  may 
be  just.  The  referee  shall,  in  all  cases,  be  selected  by  the  court. 
The  owner  of  the  equity  of  redemption,  and  every  party  who 
appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
reference,  and  to  attend  on  such  reference,  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  surplus.  But 
if  such  claimant  or  such  owner  has  not  appeared,  or  made  his 
Haim  by  an  attorney  of  this  court,  the  notice  may  be  served 
by  nutting  the  same  into  the  post-office,  directed  to  the  claimant 
at  nis  place  of  residence,  as  stated  in  the  notice  of  his  claim, 
and  upon  the  owner  in  such  manner  as  the  court  may  direct.  All 
official  searches  for  conveyances  or  incumbrances,  made  in  the 
process  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notice  of  the  hearing  shall  be  given  to  any  person  having  or 
*ippearing  to  have  an  unsatisfied  lien  on  the  moneys  in  such  man- 
ner as  the  court  shall  direct;  and  the  party  moving  for  the 
reference  shall  show,  by  affidavit,  what  unsatisfied  liens  appear 
by  such  official  searches,  and  whether  any,  and  what  other  un- 
satisfied liens  are  known  to  him  to  exist. 

Rale  <I5«    Partition  to  embrace  all  landu  In  common. 

Where  several  tracts  or  parcels  of  land  lying  within  this  State 
are  owned  by  the  same  persons  in  common  no  separate  action 
for  the  partition  of  a  part  thereof  only  shall  be  brought  without 
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the  consent  of  all  the  parties  interested  therein;  and,  if  broaght 
without  such  consent,  the  share  of  the  plaintiff  may  be  chargcM 
with  the  whole  cost  of  the  proceeding.  And  when  infants  are 
interested  the  petition  shall  state  whether  or  not  the  parties  own 
any  other  lands  in  common. 

Rule  66.    Reference  as  to  title  of  prentlflea. 

Where  the  rights  and  interests  of  the  scTeral  parties,  as 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
j)f  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  an  afiBdavit  of  the  fact,  and  notice  to  such  of  the 
l)artie8  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintiff's  title  and 
interest  in  tlio  promises,  and  of  the  several  matters  set  forth  in 
the  complaint;  and  tc»  ascertain  and  report  the  rights  and  inter- 
ests of  the  several  parties  in  the  premises,  and  an  abstract  of  the 
conveyances  unrler  which  the  snme  are  held.  Such  referee  and 
the  referee  apiminted  to  sell  shall  in  all  cases  be  selected  by  the 
court.     (As  amended   October  li4,   1905.) 

Role  67.  Notice  of  stay  of  sale  In  partition  or  fore- 
clonnre* 

No  order  to  stay  a  sale  under  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  made  by  a  judge 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiff's  attorney. 

Rnle  68.  Money  In  eonrt  paid  to  eonnty  treasurer;  de« 
poMlt  by  treaHurer. 

When  the  court  shall  make  special  directions  for  the  payment 
or  investment  of  money  pursuant  to  sections  744,  745  and  747 
of  the  Code,  it  must  require  such  money  to  be  paid  to  or  invested 
by  such  trust  company  as  has  heretofore  been  designated  by  the 
Supreme  Court,  or  as  shall  hereafter  be  designated  by  the  Appel- 
late Division  for  that  purpose. 

Any  trust  company  organized  under  the  laws  of  this  State  may 
apply  to  the  Appellate  Division  of  the  Supreme  Court,  in  the 
department  in  which  its  principal  offiqe  is  situated,  to  be  desig- 
nated as  a  deposit  bank  for  such  moneys.  Upon  such  applica- 
tions the  court  shall  direct  a  reference  to  ascertain  the  condition 
iif  the  trust  company  making  such  api)lication;  and  the  referee 
so  appointed  shall  examine  the  securities  of  the  company  and 
shall  report  to  the  court  its  financial  condition  and  the  general 
nature  of  the  business  transacted  by  it,  specifying  in  such  reiiort 
the  amount  of  all  obligations  or  liabilities  of  the  company,  the 
amount  of  its  capital  stock  outstanding,  the  general  nature  of  its 
investment  and  the  amoimt  of  its  surplus.  If  it  shall  appear 
from  such  report  to  the  satisfaction  of  the  court  that  moneys 
deposited  in  such  company  would  be  safe  and  the  company  should 
be  designated  as  such  depository,  the  court  may  in  its  discretion 
designate  such  company  as  a  deposit  bank  for  such  moneys. 
The  expenses  of  sucli  reference  shall  be  paid  by  the  corporation 
making  the  application,  and  before  ordering  the  reference  the 
court  may  require  a  sufficient  sum  to  pay  such  expenses  to  be 
deposited  in  court. 

Whenever,  bv  order  or  judgment,  moneys  are  to  be  brought 
into  court,  it  snail  bo  the  duty  of  the  attorney  on  whose  motion 
the  same  are  to  be  so  brought  into  ^^ourt,  to  file  with  the  county 
treasurer  or  with  the  bank  or  company  to  whom  the  same  are  to 
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be  paid  according  to  the  said  order  or  judgment  or  according  to 
the  practice  of  the  court,  a  certified  copy  of  said  order  or  judg- 
ment. The  court  may,  however,  direct  that  only  a  specified 
part  of  the  same  need  be  filed,  which  part  shall  be  sufficient  to 
show  to  whom  the  moneys  so  brought  into  court  belong. 

In  all  cases  provided  for  by  this  rule,  arising  in  the  city  and 
county  of  New  York,  the  chamberlain  of  said  citv  shall  be  the 
officer  indicated  by  the  words  "county  treasurer.^' 

Rule  eo.  Order  for  payment  oat  of  eonrtt  acconntn  vrlth 
traat  coimpaiilen;  draft  to  be  count eralipmed  by  Justice; 
-vrlutt  to  be  stated  in  draft. 

Orders  upon  the  banks  or  other  companies  for  the  payment  of 
moneys  out  of  court  shall  be  made  to  the  order  of  the  person 
entitled  thereto,  or  of  his  attorney  duly  authorized,  and  shall 
specify  in  what  particular  suit  or  on  what  account  the  money  is 
to  be  paid  out,  and  the  time  when  the  order  authorizing  such 
payment  was  made.  No  order  in  any  ponding  action,  for  the 
payment  of  money  out  of  court,  shall  be  made,  except  on  regular 
notice  or  order  to  show  cause,  duly  served  on  the  attorneys  of 
all  the  parties  who  have  appeared  therein,  or  filed  notice  of  claim 
thereto.  When  moneys  are  deposited  by  the  order  of  the  court 
in  any  trust  company,  the  entry  of  such  deposit  in  the  bgoks  of 
the  company  shall  contain  a  short  reference  to  the  title  of  the 
canse  or  matter  in  which  such  deposit  is  directed  to  be  made, 
and  specifying  also  the  time  from  which  the  interest  or  accumu- 
lation on  such  deposit  is  to  commence,  where  it  does  not  com- 
mence from  the  date  of  such  deposit.  The  secretary  of  the  com- 
pany shall  transmit  to  the  Appellate  Division  of  the  Supreme 
Court  in  the  department  in  which  the  trust  company  is  located 
in  each  place  a  statement  of  the  accounts  in  each  department, 
showing  the  amount,  on  the  first  day  of  January,  including  the 
interest  or  accumulation  on  the  sum  deposited  to  the  credit  of 
each  cause  or  matter. 

In  every  draft  npon  the  trust  company  by  the  county  treasurer 
or  chamberlain,  for  moneys  deposited  with  the  said  company,  or 
for  the  interest  or  accumulation  on  such  moneys,  the  title  of  the 
cause  or  matter  on  account  of  which  the  draft  is  made,  and  the 
date  of  the  order  authorizing  such  draft  shall  be  stated,  and  the 
draft  shall  be  made  payable  to  the  order  of  the  person  or  persons 
entitled  to  the  money,  or  of  his  or  their  attorney,  who  is  named 
in  the  order  of  the  court  authorizing  such  draft.  Any  attorney 
or  other  person  procuring  an  order  for  the  payment  of  money  out 
of  court  shall  obtain  two  certified  copies  of  the  order,  both  to  be 
countersigned  by  the  judge  granting  the  same;  one  copy  shall  be 
filed  with  the  county  treasurer  and  the  other  shall  accompany 
the  draft  drawn  upon  the  depository  and  be  filed  with  it,  and 
the  several  banks  and  other  depositories  having  trust  funds  of 
the  court  on  deposit,  are  forbidden  to  pay  out  any  of  such  funds 
without  the  production  and  filing  of  such  certified  and  counter- 
signed copy  order.  This  provision  is  not  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  per!f)dical  payments  are 
directed  to  be  made,  as  provided  for  by  the  last  sentence  of  said 
mle,  after  the  first  payment  from  such  fund  shall  have  been 
made  under  an  order  of  the  court  In  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposited  with  such  company,  the  delivery  to  the  secretary  of 
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the  company  of  one  copy  of  the  order  authorizing  the  several 
payments  shall  be  sufficient  to  authorize  the  payment  of  subse- 
quent drafts  in  pursuance  of  such  order. 

Rule  70.    Gross  snin  in  payment  of  life-estate* 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  courtesy,  or 
in  dower,  is  entitled  to  the  annual  interest  or  income  of  any 
sum  paid  into  court  and  invested  in  permanent  securities,  such 
party  frtiall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum 
in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sum,  during  the  probable  life  of  such 
person,  according  to  the  Carlisle  Table  of  Mortality.  (As 
amended   October  24,   1905.) 

Rnle  71.  Fees  on  inqnisition  of  lunacy |  special  order  of 
tlie  court}  ^v^hen  necessary,  to  pay  costs. 

Oti  the  execution  of  a  commission  of  lunacy,  etc.,  the  commis- 
sioners, for  every  day  they  are  necessarily  employed  in  hearing 
the  testimony  and  taking  the  inquisition,  shall  be  entitled  to  an 
allowance  to  be  fixed  by  the  court,  not  exceeding  ten  dollars  for 
each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides  witness  fees 
and  allowances  to  commissioners,  the  committee  shall  not  be  at 
liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  without 
a  special  order  of  the  court  upon  notice  to  all  parties  who  have 
appeared   in   such   proceedings,   directing  such   payment. 

Rule  72.  Divorce  or  separation,  action  fori  reference 
on  default;  averments  in  complaint i  plaintiflf  to  be  ex- 
amined on  oatlk. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 
to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
order  the  reference  to  a  referee  nominated  by  either  party  nor 
to  a  referee  agreed  upon  by  the  parties,  nor  without  proof  by 
affidavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  sufficient  to  excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  five  years  have  not  elapsed  since 
the  discovery  of  the  fact  that  such  adultery  had  been  committed. 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant  since  such  discovery;  and,  also,  where,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  verifieu 
by  the  oath  of  the  plaintiflf  in  the  manner  preseribed  by  the  Code, 
judgment  shall  not  be  rendertnl  for  the  relief  demanded  until  the 
plaintiff's  affidavit  ho  produced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  raarriaso, 
where  the  defendant  fails  to  answer,  no  reference  shall  be  granted 
to  take  proof  of  the  facts  stated  in  the  complaint,  but  before  a 
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judgment  shall  be  granted  the  proof  of  such  facts  must  be  made 
to  the  court  in  open  court  and  a  copy  of  the  evidence  taken 
before  the  court  shall  be  written  out  and  filed  with  the  judgment 
roll.  The  court  may,  however,  in  case  the  evidence  is  suph  that 
the  public  interest  requires  that  the  examination  of  the  witnesses 
shonld  not  be  public,  exclude  all  persons  from  the  court  room 
except  tne  parties  to  the  iction  and  their  counsel  and  the  wit- 
nesses, and  shall  order  such  evidence,  when  filed  with  the  clerk, 
sealed  up  and  exhibited  only  to  the  parties  to  the  action  or  some 
one  specially  interested  upon  order  of  the  court. 

Rule  T3«    DiTorce,  Jnilarmeiit  by  default^  ^rben  arranted. 

Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  under  the 
age  of  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  the 
action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plaintifTs  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
most  show  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  the  lunacy  still  continues;  or 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
pUuntiff  was  restored  to  his  reason. 

Rule  74*   DlTOrce,  answer  In  action. 

The  defendant  in  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  an 
isane  is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 
the  same  manner  as  other  issues  of  fact  in  the  cause. 

Rvle  7Q».    Ijeffttimaey  of  children  on  divorce. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he  wishes 
to  question  the  legitimacy  of  any  of  the  children  of  his  wife,  the 
allegation  that  they  are  or  that  he  believes  them  to  be  illegiti- 
mate, shall  be  distinctly  made  in  the  complaint.  If,  upon  default, 
proofs  shall  be  taken  upon  the  question  of  legitimacy  as  well  as 
upon  the  other  matters  stated  in  the  complaint,  and  if  the  issue 
is  tried  by  a  jury»  an  issue  on  the  question  of  legitimacy  of  the 
children  shall  be  awarded  and  tried  at  the  same  time. 

Rvle  76.  Jvdffrment  declarlnnr  marrinjyre  void,  or  nrrnnt- 
injr  a  divorce  not  to  be  by  default;  copy  of  pleading  or 
testimony  not  to  be  fnrnlsbed|  Jndflrment  to  be  entered  by 
court. 

No  judgment  annulling  a  marriage  contract  or  granting  a 
divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
course  by  the  default  of  the  defendant;  or  in  the  consequence  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
Every  snch  case  shall  be  heard  after  the  trial  of  the  issue,  or 
upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court; 
but  where  no  person  appears  on  the  part  of  the  defendant,  the 
details  of  evidence  in  adultery  causes  shall  not  be  read  in  public, 
but  shall  be  submitted  in  open  court.  No  officer  of  any  court, 
with  whom  the  proceedings  m  an  adultery  cause  are  filed,  on  or 
before  whom  the  testimony  Is  taken,«nor  any  clerk  of  such  officer, 
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either  before  or  after  the  termination  of  this  suit,  shall  permit 
a  copy  of  any  of  the  pleadings  or  b'stiniony,  or  of  the  substance 
of  the  details  thereof,  to  be  taken  by  any  other  person  than  a 
party  dr  the  attorney  or  counsel  of  a  party,  who  has  appeared  in 
the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  special  direction  of  the  court. 

Rnle  77.   Receiver  of  debtor's  estate;  po'wers  and  d«tle«| 

COHtM. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  character.  He  may  also 
sue  in  the  name  of  a  debtor,  where  it  is  necessary  or  proper  for 
hira  to  do  so;  and  he  may  apply  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  such 
receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  for 
terms  not  exceeding  one  year.  And  it  shall  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estate  and 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  judg- 
ment in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any 
suit  brought  by  hira  against  an  insolvent  from  whom  he  is  un- 
nble  to  collect  his  costs,  unless  such  suit  is  brought  by  order  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  fonds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  des- 
perate debts,  and  all  other  doubtful  claims  to  personal  property. 
at  public  auction,  giving  at  least  ten  days*  puolic  notice  of  the 
time  and  place  of  such  sale. 

Rnle  78.    Suits  by  receiver  |  costs. 

Whenever  a  receiver,  appointed  under  proceedings  supple- 
mentary to  execution,  shall  apply  for  leave  to  bring  an  action, 
he  shall  present  and  file  with  nis  api)lication  the  written  request 
of  the  creditor  in  whose  behalf  he  was  appointed,  that  such 
action  be  brought;  or  else  he  shnll  gfve  a  bond  with  sufiScienf 
security  and  properly  acknowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  conditioned 
for  the  payment  of  any  costs  which  may  be  recovered  against 
such  receiver.  And  leave  to  bring  action  shall  not  he  granted 
except  on  such  written  request  or  on  the  giving  of  such  security. 

In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  has 
sufficient  property  in  his  actual  possession  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned. 

Rule  79.    Who  may  be  referee. 

Except  in  cases  provided  for  by  section  1011  of  the  Code  of 
Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the  courts 
in  good  standing,  shall  be  appointed  sole  referee  for  any  pur- 
pose in  any  pending  action  or  proceeding.     Nor  shall  any  person 
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be  appointed  a  referee  who  is  the  partner  of  clerk  of  the  attorney, 
or  conusel,  of  the  party  iii  whoso  behalf  such  application  for  such 
appointment  is  made,  or  who  is  in  any  way  connected  in  business 
with  such  attorney  or  counsel,  or  who  occupies  the  same  office 
with  such  attorney  or  counsel. 

Rule  80.  Sequeiitratloii  of  property  of  corporatlont 
where  motion  for  receiTer  may  be  made}  removal  of 
receiver. 

All  motions  for  the  sequestration  of  the  property  of  corpora- 
tions, or  for  the  appointment  of  receivers  thereof,  must  be  made 
in  the  judicial  district  in  which  the  principal  place  of  business  of 
said  corporations,  respectively,  is  situated,  except  that  in  actions 
brought  by  the  Attorney-General  in  behalf  of  the  people  of  this 
Slate,  when  it  shall  be  made  to  appear  that  such  sequestration 
is  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  made  in  any  county  within  the  judicial  district  in  which  such 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
had  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointment  was  made.  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating  to  the 
same  estate  or  property  in  which  a  receiver  is  necessary. 

Rale  81.    Poiver  of  receiver  to  employ  connael. 

No  receiver  shall  have  power  to  employ  more  than  one  counsel, 
except  under  special  circumstances  and  in  particular  cases  re- 
quiring the  employment  of  additional  counsel,  and  in  such  cases 
only  upon  specml  application  to  the  court,  showing  such  circum- 
stances by  his  petition  or  affidavit,  and  on  notice  to  the  party  or 
person  on  whose  behalf  or  application  he  was  appointed.  This 
rule  shall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
ance shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. 

Rale  82.    Bxamiaation  of  a  party  before  trial. 

When  an  examination  is  required  under  sections  870,  871,  872 
of  the  Code  of  Civil  Procedure,  the  affidavit  shall  specify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  section  872,  that  the  examination  of  the  person  is 
material  and  necessary. 

Rale  88.    Coarta  laay  make  farther  ml  en. 

The  Appellate  Division  in  each  department,  and  the  various 
courts  of  rc»cord,  may  make  such  further  rules  in  regard  to  the 
transaction  of  business  before  them  respectively,  not  inconsistent 
with  the  foregoing  rules  as  they  in  their  discretion  may  deem 
necessary. 

Rale  84.    Praotlce  in  cajiea  not  covered  by  tbese  rales. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 
the  proceedings  shall  be  according  to  the  customary  practice  as  it 
formerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in 
cases  not  proylded  for  by  statute  or  by  the  written  rules  of  those 
courts. 
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CARLISLE  TABLE  OF  MORTALITY. 
Table  showing  the  value  of  an  annuity  of  %\  on  a  single  lije,  aeeord- 
ing   to   the   Carlisle    Table  of  Mortality^   at  5  per  cent.   interwH^ 
referred  to  in  General-  Rule  No,  70. 


Age. 

Number  of 
years'  pur- 
cha8e  t)ie 
annuity  is 
worth. 

Age. 

Number  of 
year's  pur 
chase  the 
annuity  is 
worth. 

Age. 

Number  of 
years'  pur 
chase  Oie 
annuity  is 

W<Mt£. 

0 

12.088 
18.995 
14.988 
15.834 
16.271 
16.600 
16.786 
10.7W) 
16.7B6 
16.742 
16.669 
16.581 
16.495 
16.406 
16.816 
16.227 
16.146 
16.067 
15.988 
15.905 
15.818 
15.?27 
15.629 
15:626 
15.417 
15.304 
15.188 
15.065 
14.1M2 
14.827 
n.728 
14.617 
14.506 
14.887 
15.260 

a> 

14.127 
13.987 
13.848 
18.694 
18.541 
13.889 
18.244 
18.101 
12.956 
12.806 
12.648 
12.480 
12.801 
12.107 
11.892 
11.680 
11.409 
11.154 
10.893 
10.624 
10.847 
10.068 
9.771 
9.478 
9.199 
8.»40 
8.712 
8.487 
8.268 
,       8.016 
7.7(36 
7.G08 
7.227 
6.W1 
6.648 

70 

71  

72 

78 

74 

76 

76 

77 

7S 

79 

80 

81 

82 

88 

84 

86 

86 

87 

88 

89 

90 

91 

92 

98 

94 

95 

96 

97 

98 

99 

100 

101 

102 

108 

6.836 

1 

36 

6.016 

2 

37 

88 

6.711 

3 

6.4S4 

4 

89 

6.190 

5 

40 

4.9H0 

6 

41 

4.792 

7      

42 

4.0U9 

8 

48 

4.422 

9 

44 

4.910 

10 

46 

4.014 

11 

46 

S.7W 

12 

47 

8. 003 

18 

48 

S.406 

14 

49 

8.211 

15 

50 

3.009 

16 

51 

2.830 

17 

52 

2.685 

18 

58 

2.507 

19 

54 

2.496 

20 

55 

2.839 

21 

56 

2.321 

22 

57 

2.412 

28 

68 

2.517 

24 

59 

2.669 

25 

60 

2.506 

•26 

61 

2.655 

27 

68 

2.428 

28 

m 

2.27U 

29 

(M 

2.045 

80 

06 

1.(124 

81 

06 

1.192 

H2 

.67 

0.753 

88 

08 

0.817 

34 

G9 

RULES   FOR  COMPUTING   THE   VALUE  OF  THE   LIFE 
ESTATE  OR  ANNUITY. 

Calculate  the  interest  at  5  per  cent,  for  one  year  upon  the  sum 
to  the  income  of  which  the  person  is  entitled.  Multiply  this 
interest  by  the  number  of  years*  purchase  set  opposite  the  per- 
son's age  in  the  table*  anil  the  product  is  the  gross  value  of  the 
life-estate  of  such  person  in  said  sum, 
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EXAMPLES. 

Suppose  a  widow's  age  is  37,  and  she  is  entitled  to  dower  in 
real  estate  worth  $350.75.  One-third '  of  this  is  $n«.01 2/3. 
Interest  on  $116.91  for  one  year  at  5  per  cent,  (as  fixed  l>y  the 
70th  Rule)  is  $5.85.  The  number  of  years'  purchase  which  an 
tnnoity  of  $1  is  worth  at  the  age  of  37»  as  appears  by  the  table, 
is  thirteen  years  and  843/1,000  parts  of  a  year,  which  multi- 
plied by  S5.o5,  the  income  for  one  year,  gives  $80.98  and  a  frac- 
tion as  tne  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  fige  is  50  is  tenant  by  the  curtesy  in 
the  whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the 
sum  at  5  per  cent,  is  $450.  The  number  of  years'  purchase 
which  an  annuity  of  $1  is  worth  at  the  age  of  50,  as  per  table, 
is  11.660  parts  of  a  year,  which,  multiplied  by  $450,  the  value 
of  one  year,  gives  $5,247  as  the  gross  value  of  his  life  estate  in 
the  premises,  or  the  proceeds  thereof. 

Note. — ^The  values  in  this  table  are  calculated  on  the  suppo- 
sition that  the  annuities  are  payable  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  survi- 
▼orship  life  interest,  may  be  found  in  "  Commutation  Tables  for 
Joint  Annuities  and  Survivorship  Assurances  Based  on  the  Oar- 
lisle  Mortality,  by  David  Chisholm."  London*  Charles  &  Edwin 
Layton,  185& 
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(The  references  are  to  the  Domben  of  the  nilae.) 

Admlsalon  of  attorneys t  Bale. 

certificates  on   • .••..•••••...••••• 1 

/Lffldaritt 

to  be  fo'iioed  and   Indortoi}   1% 

of  meriu   23 

for  order  extending  time  24 

on  ex  parte  api>licatlon,  statement  as  to  preTlons  application 26 

OB  motion  to  change  yenue   48 

to  entitle  guardian  to  compensation SO 

Asreenentsi 

between  parties  or  attorneys,  to  be  In  writing  11 

Alleiratlonst 

in  pleadings,  to  lie  marked  18 

Aliotraacet 

applications    for    additional    46 

of  time,  for  connsel    47 

Answers 

in  action  for  dlyorce 74 

Appeals 

to  Appellate  DiTislon,  papers  on,  where  filed 2 

to  be  placed  on  calendar,  in  wbat  order 39 

ftilnre  of  appellant  to  app<'ar   39 

papers  on,  to  be  fnrniahed  by  appellant  41 

Appearance  I 

entry  of 9 

failnre  of  appellant  to  make 89 

Appileatlon  t 

ex  parte,  affldayits  on,   to  contain  ststement  as  to  pre?loua  appUca- 

tlon V.....  25 

for  Judgment,  on  failure  to  snswer  20 

Arrest! 

order  of,  petition  and  affldayft  on,  to  be  filed   4 

irroands  for  irrantlng,   to  be  stated  in IS 

if  defendant  is  under,  case  preferred 86 

Asstffmmentiis 

of  mortgage  to  be  filed  or  recorded  before  conyeyance  on  foredosnre..  63 

Attachments  I 

petition  or  affldayits  on,  to  be  filed  • 4 

fronnds  to  he  stated   13 

If  property  of  defendant  is  held  under,  case  preferred 86 

Attorneys  X 

admlnion  of , 1 

ontlficates,  where  filed 1 

Dot  to  be  ssrety  on  undertaking  6 

ehaogg  of 10 
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Bond  t  Role. 

of  ^ardian  before  receiving  property  51 

of  Keneral  Riiardlan M 

of  special  guardian 67 

Bonds.   (See  DndertAktngs,) 

Books  t 

to  be  kept  by  clerk  of  courts 7 

dlacoyery  of • 14 

form  of  application  for   16 

order  granting  application    , ., 16 

order  to  operate  as  a  stay  of  proceeding 16 

Brief «  and  potntMt 

when  exchanged  by  parties   42 

Calendar! 

in  Appellate  Division,  how  prepared .* 89 

Cniiet 

to  l>e  folloed  and  indorsed 10 

when  made  « 81 

when  served 82 

amendments   and   settlement  of 32 

failure  to  make 33 

evidence,  how  stated  in    M 

to  be  signed  and  served 39 

to  be  printed  and  Indexed    43 

and  points,  number  to  be  furnished  to  the  court  43 

Chanoret 

of  attorneys 10 

Clerk  of  courts  t 

books  to  be  kept  by T 

Complaints 

dismissed  for  neglect  to  bring  Issue  to  trial 86 

In  action  for  divorce,   w  hat  to  contain   T2 

allegation  in,  legitimacy  of  children  in  action  for  divorce 75 

Consents  t 

to  payments  of  money  out  of  court  to  be  acknowledged.... « 12 

Corporation  I 

sequestration  of  property 80 

Connselt 

time  allowed ....••  47 

Depositions  ^trtthln  State: 

compelling  witnesses  to  testify 17 

Discovery! 

of  books,   papers   nnd   documents    14 

form  of  application   for id 

order  granting  application 16 

order  to  operate  as  u  stay  of  proceedings IG 

Divorce! 

service  of  summons  in  action  for   18 

complaint  in  act  Ion  for,  what  to  contain 72 

reference  In  action  for  72 

In  trial  of  action  for,  public  mHy  be  excluded  T2 

judgment  by  default,   when  granted    73 

answer  in  action  for   74 

allegation  of  legitimacy  of  children 75 

Judgment  in.  not  to  be  granted  of  course,  on  default 76 

copy  of  pleadings  or  testimony  not  to  be  furnished  T6 

Ennmernted  motions! 

what  are 88 

(See  Motions.) 
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Bm«iinatloiit  Bolt, 

of  a  p«rt7  before  trial • 82 

Bzeeptlonsi 

to  be  foUoed  and  indorwd  19 

vheo  made ••  U 

vbeD  wrred 82 

amendments  and  aettlemeDt  of  88 

biU  of  eTldence  In  84 

Bxhlbitai 

not  to  be  printed  at  length 84 

Folio  I 

in  pleadings,  etc.*  to  be  numbered • 18 

Porecloavre  t 

of  mortgage,  reference  on  failure  to  answer 60 

Judgment,  en  failure  to  answer 60 

Judgment  for  sale  on,  what  to  contain 61 

snrplns  moneys  arising  from  sale   61 

notice  of  staj  under  Judgment  for  67 

6«ardfan  ad  litems 

requirements  for 40 

appointment  of 40 

duUes  of 60 

compensation  of 60 

bond  of.   before  recelTlng  property    61 

appointment  of  general 68 

bond  of  general 64 

bond  of  special   .••......  67 

Rabitiuil  driinlusrdii*    (See  Infanta.) 

Idlotn.    (See  Infants.) 

Infaatt 

fcnardlan   ad  litem «.•• • 40 

imardiaa,  general ....•..•• 62 

fnardlan.  special 67 

Bge  of,  to  be  ascertained  by  court » •••  68 

IMoperty  of.  to  be  aacertalned  by  court 63 

sale  of  real  estate  of   66 

proceeds  of,   to  be  brought  into  court  •  68 

paid  to  general  guardian    60 

petition  for  payment  of  proceeds  60 

laJvMctfont 

bonds,  petitions  and  affldayits  to  be  flled  ..••.»  4 

grcmnds  for  granting,  to  be  stated  in .••••  13 

laqaeatat 

when  taken 28 

laterroigatorfleii  t 

•errlce  and  settlement  of 20 

Jndvmeiiti 

entry  and  docketing  of  8 

to  be  follocd  and  Indorsed 10 

on  failure  to  answer,  application  for  26 

on  fkllnre  to  answer  in  mortgage  foreclosure  proceedings , 60 

for  sale  oo  foreclosure,  what  to  contain 61 

for  paying  money  Into  court  to  be  flled  with  county  treasurer  or  bank.  68 

dlTorce,  when  granted  by  default   ,.  78 

Jvstleear 

return  on  appeal .• 46 

Liaaeyt  ^ 

fees  on  loqniaitlon  of 71 
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liUAatlcs.     (See  InfaDts.) 

Marrlaore,  anniilinent  of.     (See  Divorce.) 

Merita  t  Bnl^. 

affldarlt  of 28 

Motl^rt 

paid  into  conrt,  deposit  of 68 

order  for  payment  of,  out  of  court  m 

expense  of  tUTestment  of 70 

groes  turn  In  payment  of  life  estate  In  70 

Motional 

papers  to  be  specified  in  order 8 

non-enumerated,  cortifled  cH)ples  of  papers 3 

to  strike  out  irreleyant  matter 22 

for  new  trial 31 

notice  of 37 

enumerated,    wbat   are «...  38 

non-enumerated,  wbat  are 38 

contested  when  not  beard  at  Trial  Term 38 

appeals  in  non-enumerated   38 

enumerated,  notice  for  wbat  day  40 

papers  fnmisbed  at  Special  Term   40 

non-enuooerated   in   Appellate    DlTision,    wben   heard 44 

to  amend  Justice's  return  on  appeal,  when  to  be  noticed... 46 

on  appeals,  time  allowed  counsel 47 

for  appointment  of  receiver  •••• •...  80 

Mortffaprei 

to  be  filed  or  recorded  before  ceDveyanoe  on  foredwwe ..•  6B 

Mortoraore  iorecloaiftre*     (See  Foreclosure.) 

Non-envmerated  motlonat 

what  an  •  •  • •••• • «..  88 

(See  Motlona.) 
Ifotea  of  laavet 

when  filed •••• 80 

Notice  f 

of  non-enumerated  motions 21 

of  motions  to  strike  oat  irrelevant  matter , 22 

for  arguments  and  of  motions  S7 

Order t 

on  motion  to  specify  papers  3 
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THE 

Code  of  Civil  Procedure 

of  the 

STATE  OF  NEW  YORK. 


AN    ACT 

Rdatins  to   Courts^  Officers  of  Justice^  and 
Civil  Proceedlnss. 

Passbd  June  8, 1870;  thra»*flft]i8  beteg  present 

Ihe  JPiBopU  of  the  State  of  New  York,  represented  in  SenaU 
md  Aaeembly,  do  enact  as  follows. 

CHAPTER  I. 
General  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

fnu  I.~The  Govtto  of  Ue  State)  tlieir  General  Powers  Asd  AtlriWteik 
mm4  Geaerftl  ]Kef«l«tloai  pertslnlef  to  the  Bxerelie  thereof. 

fltU  n.— PTOTlalOBa  of  fieaeral  ApplleatlOB,  relotlaff  to  the  J«df  ee,  sbA  cei*- 
tala  other  MIcen  off  the  Coerti. 

TITLB  L 
The  courts  of  the  State ;  their  general  powers  and  attributes, 
tnd  general  regulations  pertaining  to  the  exercise  thereol 

1  Aitldt  I.  InaaieratSon  and  cUeslllcetloD. 

X  Geeerel  powers  and  sttrllnites  of  the  cearts. 
I  t.  mscsilsneoas  pforlstODs  reUtliiff  to  the  sittings  of  the  oswti. 

ABTlOIiB  FIRST. 

Enumeration  and  classifUMtian, 

^LCsorts. 

1  eoorts  of  re«erd  eDoaersted. 

•.  Ooarts  not  of  reeerd. 

4.  Oenersl  proTlslone  ae  to  Jurisdiction,  ete. 

1 1.  Oo«rtik 

The  courts  referred  to  in  this  act,  are  enumerated  in  the  BSBl 
«wo  aeetiona. 
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I  2.  [Am'd,  18115-1897.]    Oovx'ta  of  record  em«merated. 

Bach  of  the  following  courts  of  the  State  is  a  court  of  record: 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  court  of  appeals. 

8.  The  appellate  division  of  the  supreme  court  in  each  de- 
partment. 

4.  The  supreme  court. 

5.  The  court  of  general  sessions  of  the  peace  in  and  for  the 

city  and  county  of  New  York. 

6.  The  city  court  of  Long  Island  City. 

7.  The  city  court  of  Yonkers. 

8.  A  county  court  in  each  county,  except  New  York. 
1).  The  city  court  of  the  city  of  New  York. 

10.  The  mayor'8  court  of  the  city  of  Hndson.$ 

11.  The  recorder's  court  of  the  city  of  TJtica. 

12.  The  recorder's  court  of  the  city  of  Oswego. 

13.  The  justices*  court  of  the  city  of  Albany.* 

14.  A  surrogate's  court  in  each  county. 

15.  The  court  of  claims. 

Co.  Proo..  part  of  S 9 ;  2  R.  L.,  1818,  f  8:  2  R.  A.  318.  H 4  and 9 ;  L.  18M,  oh.  819,  |1 :  L 
1848.  ch.  374.  I  1.  am'd  L.  1849,  oh.  194 ;  8  B.  S.  »4.  If  1-6 ;  L.  1821.  oh.  47.  and  acta  amend 
IDK  same ;  L  1854.  ch.  96 :  L.  1849,  ch.  125 :  L.  ISQ,  oh.  218 ;  L.  1871,  ch.  481, 14 ;  L.  1872,  ch. 
sn,  and  id.,  ch.  866.  S  1 ;  L.  1873.  eh.  61 ;  L  1874,  oh.  171 ;  L.  1875.  oh.  68 ;  L.  1885.  ch.  M6 
L.1897.  ch.M.   In  effect  March  9. 1897. 

S  S*   [Am'd,  1805.]    Courts  not  of  record. 

Bach  of  the  following  courts  of  the  State  is  a  court  not  o« 
record: 

1.  Courts  of  justices  of  the  peace  in  each  town,  and  in  certain 

cities  and  villages. 

2.  Courts  of  special  sessions  of  the  peace  in  each  town,  and  in 

certain  cities  and  villages. 

3.  The  district  courts  in  the  city  of  New  York. 

4.  The  police  courts  in  certain  cities  and  villages. 

5.  The  justices*  court  of  the  city  of  Troy.f 

6.  The  municipal  court  of  the  city  of  Roclitster. 

7.  The  municipal  court  of  the  city  of  Syracuse. 

8.  The  municipal  court  of  the  city  of  Buflfalo. 

Oo.  Proc.  f  ©;  L.  18M,  ch.  271,  And  act«  amending  the  aame  (8  R.  «., 
5th  ed.,  417):   L.   1872,   ch.   120,  f  11;  L.  1876.  ch.  196;  L.  1886.   ch.  946. 

S  4.  [Am'd,  1877.]  General  provision  as  to  Jnrladletton, 
etc* 

Each  of  those  courts  shall  continue  to  exercise  tlie  jurisdiction 

and  powers  now  vested  in  it  by  law,  according  to  the  course  and 
pructioo  of  the  court,  except  as  otherwise  prescribed  in  this  act, 
Co.  Proc.,  S  10,  and  part  of  {  409. 

•  Name  changed  to  **  City  Court  of  Albany/'  L.  1884,  ch.  im.  ' 

t  Name  changed  to  "  City  Court  of  Troy."  L.  1900,  ch.  26^ 
t  Superseded  by  City  Court  of  City  of  Ilttdson,  L.    1895,  ch.   751, 
§i  127-142. 
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ARTICIiB  SESCOND. 

Oeneral  powers  aiid  attributes  of  the  eour$9. 

Sec.    6.  Tbe  ■tttlng  of  courts  to  be  pabllc. 

6.  Coorti  not  to  fit  on  Sunday,  except  In  Bpedal  rinnt, 

7.  Oeneral  pow<>ni  of  courts  of  record. 

8.  Criminal  contempts  defined. 

9.  Punlsbmeut  for  criminal  cootempts. 

10.  Sucb  contempts  in  view  of  court;  how  punished,  stc 

11.  Requisites  of  commitment. 

12.  Preceding  sections  limited. 

13.  Indictment,  if  offence  is  indictable. 

14.  Contempts;  pnulshable  civilly. 

15.  No  punlshm<iDt  for  non-payment  of  Interlocutory  costs. 

16.  Id.;  money  duo  uiK>n  a  contract. 

17.  Rules  of  courts  of  record,  how  made  and  revised. 

18.  Rules  to  be  published. 

19.  Courts  to  order  calendar  printed. 

20.  Expense  to  be  a  county  charge. 

21.  Certain  papers  may  be  destroyed. 

22.  Writs,  etc..  In  name  of  the  people,  and  In  English;  abbrevlatloM. 

23.  Id.;  teste  and  rotum. 

24.  Id.;  to  be  subscribed  or  indorsed;  when  error,  etc.,  not  to  vitiate.' 

25.  No  discontinuance  by  reason  of  Taeancy,  etc. 

28.  In   New-York,    and  Brooklyn   continuance  of  proceedings  commenced 
before  judges. 

27.  I'rovisions  respecting  tbe  seals  of  courts. 

28.  Seals  of  counties. 

29.  IRopesled.]  , 

30.  New   seals. 

f  5.  [Am*d,  1879.]  The  ■ittinffs  •#  oonrts  to  be  »n1»Uc« 
The  8ittin>;8  of  every  court  within  this  State  shall  be  public, 
and  every  citizen  may  freely  attend  the  same,  except  that  in  all 
proceedings  and  trials  in  cases  for  divorce,  on  account  of  adultery, 
seduction,  abortion,  rape,  assault  with  intent  to  commit  rape, 
criminal  conversation,  and  bastardy,  the  court  may,  in  its  dis- 
cretion, exclude  therefrom  all  persons  who  are  not  directly  inter- 
ested therein,  excepting  jurors,  witnesses  and  officers  of  the  court. 

2  R.  8.  274,  9  1   <3  R.  S..  5tb  cd.,  466;   2  Edm.  284). 

I  e.  [Am'd,  1900.]  Courts  Bot  to  sit  on  Svuday*  ezeept  la 
specfAl  c««e«. 

A  court  shall  not  be  opened,  or  transact  any  business 'on  Sun- 
day, except  to  receive  a  verdict  or  discharge  a  jury.  An  adjourn- 
ment of  a  court  on  Saturday,  unless  made  after  a  cause  has  been 
committed  to  a  jury,  must  be  to  some  other  day  than  -Sunday. 
But  this  section  does  not  prevent  the  exercise  of  the  jurisdiction 
of  a  magistrate,  where  it  is  necessary  to  preserve  the  peace,  or, 
in  a  criminal  case,  to  arrest,  commit  or  discharge  a  person  charged 
with  an  offense,  or  the  granting  of  an  injunction  order  by  a 
justic**  of  the  supreme  court  when  in  his  jud^ent  it  is  neces- 
sary to  prevent  irremediable  injury  or  the  service  of  a  summons 
with  or  without  a  complaint  if  accompanied  by  an  injunction 
order  and  an  order  of  such  justice  permitting  service  on  that  day. 

Id.,  f  7;  L.  1900,  ch.  185.    In  effect  Sept.  1,  1900. 

I  7.  General  powers  of  eonrt«  of  record. 

A  court  of  record  has  power: 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person 
fouDd  in  the  State,  to  testify  in  a  cause  pending  in  that  court; 
subject,  however^  to  the  limitations  prescribed  by  law,  with  re- 
spect to  the  portion  of  the  State  in  which  the  process  of  a  local 
ooort  of  record  may  be  served. 
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2.  To  administer  an  oath  to  a  witness,  in  tha  exercise  of  the 
powers  and  duties  of  the  court. 

3.  To  derise  and  make  new  process  and  forms  of  proceedings, 
necessary  to  carry  into  effect  the  powers  and  jurisdiction  pos- 
sessed by  it. 

9  R.  S.  376. 1 1  (8  R.  B..  6th  vd.,  468;  3  Edm.  3B7). 
S  8.  Criminal  contempts  dellned. 

A  court  of  record  has  power  to  punish  for  a  criminal  contempt, 
a  person  guilty  of  either  of  the  folio  wing  acts,  and  no  others: 

1.  Disorderly,  contemptuous,  or  insolent  behavior,  committed 
during  its  sitting,  in  its  immediate  yiew  and  presence,  and  directly 
tending  to  interrupt  its  proceedings,  or  to  impair  the  respect  due 
to  its  authority. 

2.  Breach  of  the  j;>eace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandate. 

4  Besistance  wilfully  offered  to  its  lawful  mandate. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit- 
ness; or,  after  being  sworn,  to  answer  any  legal  and  proper  inter- 
rogatory. 

6.  PuMication  of  a  false,  or  grossly  inaccurate  report  of  its  pro- 
ceedings. But  a  court  cannot  punish  as  a  contempt,  the  publica- 
tion of  a  true,  full,  and  fair  report  of  a  trial,  argument,  deciaion, 
or  other  proceeding  therein. 

Id.,  1 10. 

I  8.  Pvnieliment  for  erlvilmal  eontempts. 

Punishment  for  a  contempt,  specified  in  the  last  eection,  may 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  or  by  im- 
prisonment, not  exceeding  thirty  days,  in  the  jail  of  the  cooaty 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  coort. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty  days 
must  be  computed  from  the  expiration  of  the  definite  time. 
Id.,lll. 

5  10.  Such  contempts  In  'rlemr  of  eourtf  homr  punished,  etc 
Such  a  contempt,  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  may  be  punished  summarily;  when  not  so  com- 
mitted, the  party  charged  must  be  notified  of  the  accusation,  and 
have  a  reasonable  time  to  make  a  defence. 

Id  ,113. 

1  11.  Requisites  of  eommltntent. 

Where  a  person  is  committed  for  such  contempt,  the  particular 
ciroumstauces  of  his  offence  must  be  set  forth  in  the  mandate  of 
commitment. 

Id.,  1 18. 

I  X2*  Preoedlnar  seetlons  limited. 

The  last  four  sections  do  not  extend  to  a  special  proceedinjr  to 
punish  a  person,  in  a  case  specified  in  section  14  of  this  act. 

Id..  1 14. 

I  18,  Indictment »  if  offence  Is  Indictable. 

Punishment  for  a  contempt,  as  prescribed  In  this  article,  does 
not  bar  an  indictment  for  the  same  offence;  but  where  a  person 
who  hAs  been  so  punished  is  convicted  on  such  an  indictment,  the 
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coart,  in  MottiBiting  him,  must  take  into  cosfllderation  ttie  pre- 
^otn  pnnisliineiit. 

1B.«.»?«,f  IS. 

A  court  of  record  has  power  to  punish,  by  fine  and  imprison- 
ment, or  either,  a  neglect  or  viohitlotf  "dl  daty,  or  other  inlscon<tuct. 
by  inich  a  right  or  remedy  of  a  party  to  a  dyil  action  or  special 
proeeeding,  pending  in  the  court  may  be  defeated,  impairea,  im- 
peded, or  prejudiced,  in  either  of  the  'feilewing  cases: 

1.  An  kttorafey,  comMellor,  cleric,  siieriff,  coroner,  or  ether  per- 
son, in  any  manner  duly  selected  or  appointed  to  perform  a  ju- 
dicial or  ministerial  flerrice,  fotr  a  misbehavior  in  his  dfflce  or 
tiQst,  ♦r  for  a  wilful  neckot  or  vMatian  of  4fity  tlievein;  or  for 
disobedience  to  a  lawful  mandate  of  the  court,  or  of  4i  judi^e 
thereof,  or  of  an  oiDcer  authorised  to  j^eriorm  the  duties  oi  such 
a  jttdge. 

2.  A  party  to  the  action  or  social. proceedjoig,  ^or  putting  in 
fictitloos  bail  or  a  fietitioua  suretyi  or  for  any  deceit  or  abuse  of  a 
mandate  or  proceeding  of  the  court. 

3.  A  jMirty  to  the  action  or  special  proceeding,'  an  al^torney. 
counsellor,  or  other  person,  for  the  non-payment  of  a  sum  or 
money,  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection  of 
such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate  .of 
the  court. 

4.  A  person,  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  authority; 
for  rescuing  any  property  or  person  in  the  custody  of  an  offioer, 
by  Tirtue  of  a  mandate  of  the  court;  for  unlawfully  detaining,  or 
fraudulently  and  wilfully  preventing,  or  disabling  from  attending 
or  testifying,  a  witness,  or  a  party  to  the  action  or  special  pro- 
ceeding, wmle  eoing  to^  remaining  at,  or  returning  from,  the 
sitting  where  it  Is  noticed  for  trial  or  hefuring;  and  for  any  othej: 
unlawful  interference  with  the  .proceedings  therein. 

5.  A  person  subpoenaed  as  a  Witness,  for  refusing  or  neglecting 
to  obey^  the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to  answer 
as  a  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a  teim  of  the 
coart,  for  improperly  conver^ng  with  a  party  to  an  action  or 
special  proceeding,  to  be  tried  at  that  term,  or  with  any  other 
person,  in  relation  to  the  merits  of  that  action  or  special  proceed- 
lag;  or  for  receiving  a  cemmttnioation  fr«ta  any  person,  in  rela- 
tion to  the  merits  of  such  an  action  or  special  proceeding,  without 
immediately  disclosing  the  same  to  the  court. 

7.  An  inferior  maigiatrete,  or  a  jndge'  or  .other  officer  of  an  in- 
ferior court,  for  proceeding,  contrary  to  law,  in  a  cause  or  matter, 
which  has  been  removed  from  his  jurisdiction  to  the  court  in- 
flicting the  punishment;  or  for  disobedience  to  a  lawful  order  or 
otiier  mandate  of  the  latter  court. 

8.  In  any  other  case,  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  has  been  usually  adopted  and 
practi^d  in  a  court  of  record,  to  enforce  a  civil  remedy  or  a  party 
to  an  action  or  special  procee^ng  in  that  court,  or  to  protect  the 
tight  of  a  party. 

SS.8.  SBA.P«rt3,  ch.  8.  tit.  18. 1 1  (SB. 8.,  5th  ed..  849;  2  Edm.  887). 
1 15.  (AjB*d,  18T7.]  ITo  pvnlsHiiient  for  non-parment  Of  ia- 
terloemtorr  eo«t«. 

But  a  person  shall  not  be  arrested  or  imprisoned,  for  the  non- 
ptyme&t  of  coats,  awarded  otherwise  than  by  a  final  judgment,  or 
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a  fina4  order,  made  in  a  special  proceeding  inatituted  by  State 
writ,  except  where  an  attorney,  counsellor,  or  other  officer  of  the 
court,  is  ordered  to*  pay  costs  for  misconduct  as  such,  or  a  witness 
is  ordered  to  pay  costs  on  an  attachment  fpr  nonrattendanoe. 
L.  18i7, ch,  390, 1 2  C9R.  8..  Sth  ed..  126;  4 Edm.  690). 

S  16.  Id.(  money  due  upon  a  eontract. 

Except  in  a  case  where  it  j»  otherwise  specially  prescribed  by 
law,  a  person  shall  not  be  arrested  or  imprisoned  for  disobedience 
to  a  judgment  or  order,  requiring  the  payment  of  money  due  upon 
a  contract,  express  or  imphed,  or  as  damages  for  non-performance 
of  a  contract. 

L.  im,  oh.  SeOrf  i  1  (8  B.  8.,  Mb  •d,,  US;  4  Sdm.  466),  am'd. 

I  17.  [Am'd,  1895.]  Rule*  of  courts  of  reeovd^  how  Maide 
and  re-Fised. 

The  justices  assigned  to  the  appellate  dirision  of  the  supreme 
court  shall  meet  in  convention  at  the  capitol  in  the  dty  of  Albany, 
on  the  fourth  Tuesday  in  October,  eisrhteen  hundred  and  ninety- 
five,  and  at  least  every  second  year  thereafter.  They  mnst  also 
meet  from  time  to  time  at  the  same  place  whenever  called  to- 
gether by  at  least  five  of  said  justices  at  a  time  to  be  fixed  in  the 
said  calf,  a  copy  of  which  shall  be  delivered  at  least  one  week 
before  the  time  fixed  to  the  presiding  justice  of  each  department. 
The  convention  must  establish  rules  of  practice  not  inconsistent 
with  this  att  which  shall  be  binding  upon  all  the  courts  in  this 
State  and  all  the  judges  and  justices  thereof,  except  the  court  for 
the  trial  of  imi>eachments  and  the  court  of  appeals.  A  majority 
of  the  members  of  such  convention  shall  constitute  a  quorum. 
The  rules  thus  established  are  styled  in  this  act  "the  general 
rules  of  practice."  The  convention  shall  have  power  to  appoint 
and  remove  a  reporter;  and  must  also  adopt  a  seal  for  each  de- 
partment of  the  appellate  division  of  the  supreme  court.  A  de- 
scription of  each  of  the  seals  specific  in  this  section  must  be 
deposited  and  recorded  in  the  oflSce  of  the  secretary  of  State  and 
must  remain  of  record.  The  expense  of  such  se^ls  must  be  paid 
from  the  State  treasury. 

L.  1895.  ch.  9ie. 

8  18.  Rules  to  be  published. 

A  rule  thus  established,  or  a  general  rule  or  order  of  the  court 
of  appeals,  does  not  take  effect,  until  it  has  be^n  published  in  the 
newspaper  published  at  Albany,  in  which  legal  notices  are  re- 
quired by  law  to  be  published,  once  in  each  week  for  three  suc- 
cessive weeks. 

L.  1847,  ch.  470, 1 4  (8  R.  8..  5th  ad.,  9et|  4  Bdm.  583);  L.  Vm,  oh.  146. 

S  19.  [Am'd,  189B*]    Courts  to  order  calendar  printed. 

The  supreme  court  or  a  county  court  may,  from  time  to  time, 
by  order,  require  the  clerk  to  cause  to  be  printed  for  the  use  of 
the  members  and  officers  thereof,  the  necessary  copies  of  the 
calendar  of  causes,  prepared  for  a  tertn  of  the  court.  But  this 
section  does  not  apply  to  the  city  and  county  of  New  York. 

L.  18».  eh.  946. 

I  20.  [Am*d,  1899.]    Expense  to  be  a  countr  eharffe.- 

The  expense  of  printing  the  copies  of  the  calendar  for  a  term, 
shall  be  a  charge  upon  the  county  in  which  the  term  is  held;  and 
must  be  audited,  allowexl,  and  paid,  by  the  board  of  supervisors 
thereof,  in  like  manner  as  other  contingent  county  charges,  except 
that  the  expense  of  printing  the  copies  of  the  calendars  for  the 
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temra  of  the  apipellate  division  of  tiie  supreme  court  which  shall 
be  a  charge  upon  the  State  and  ^hall  be  audited  by  the  comptrollor 
tnd  paid  out  ot  the  treasury  of  the  State. 

L.  tm,  ch.  838.    In  effect  Sept.  1 ,  10M. 

I  XI.  (ABi'd,  1896.]    Certain  payers  may  be  destroyed. 

The  appellate  diTision  of  Hie  supreme  court,  in  any  department, 
may,  by  order  made  at  any  term  thereof,  direct  a  county  cletk  to 
destroy  any  of  the  following  papers,  now  filed,  or  hereafter  to 
be  filed  in  his  office,  which  the  court  deems  to  hare  become  use- 
less, to  wit:  pleadings,  or  copies  of  pleadings  furnished  for  the 
use  of  the  court;  jurj  panels;  returns  of  inferior  courts,  which 
hare  been  embodied  m  judgment-records  or  judgment-rolls;  inn- 
keepers' licenses,  ten  years  old;  and  returns  of  election  district 
canrassers,  twenty  years  old,  which  have  been  copied,  pursuant 
to  law,  into  books  preserved  in  his  office.  But  this  provision  does 
not  authorize  the  destruction  of  a  judgment«oily  or  a  paper  hi- 
corporated  or  necessary  to  be  incorporated  into  a  judgment*roll. 

L.  IfltS.  ch.  9M. 

I  JSL  Writs,  etc.,  ia  aame  of  the  people,  aad  in  Baarlialii 
abbreviations. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  process  must  be  in  the  name  of  the  people  of  the  State, 
and  each  writ,  proeess;  record,  T^leaditig  or  otner  proceeding  in  a 
court,  or  before  an  officer,  must  be  in  the  English  language,  and, 
unless  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  legible 
character,  in  words  at  length,  and  not  abbreviated.  But  the 
proper  and  known  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is,  and  heretofore  has 
been  customary;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  Bnglish  language  may  be  used;  and  numbers  may 
be  expressed  by  Arabic  figures,  or  Roman  numerals,  in  the  cus- 
tomary manner. 

IB.  S.  17%  MS  sad  9  (»R.  8.,  «Sh  ed.,  407^  8  BdOL,  3»),i0ossollrtafted. 

I  28.  Id.  I  teste  and  return. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prescribed  by 
law,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must  be  re- 
tamable  within  the  time  prescribed  by  law;  pr,  if  no  time  js  prc- 
icribed  by  law,  within  the  time  fixed  by  the  court,  and  therein 
specified  for  that  purpose;  and  when  returniable,  must,  together 
vith  the  return  thereto,  be  filed  with  the  clerk,  utiless  otherwise 
specially  prescribed  by  law. 

I B.  8.  t»,  1 9;  L.  1M7.  oh.  280. 1 97;  L.  1847.  oh.  4?0, 1 4S. 

I  S4«  Td.|  to  be  snbseribed  or  indorsed |  ttbem  crr^vr,  ete., 
lot  to  vitiate. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
befoK  the  delivery  thereof  to  an  officer  to  be  executed,  be  sub- 
icribed  or  indorsed  with  the  name  of  the  officer  by  whom,  or  by . 
whose  direcCion  it  was  granted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  issued.  A  writ  or  other  pro- 
cess thus  aubscribed  or  indorsed,  is  not  void  or  voidable,  by  reason 
of  having  no  seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
ooiaNon  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  CUped  by  spwiAk  order  of  the  court. 

■^  . . .». 
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|.  90*  [Aii&'dy  187T.]  No  dtneonf t nwanoe  bjr  r«ftaOBk.  •€  ▼»- 
emn^Yf  etc. 

An  action  or  special  proceeding,  ciYil  or  criminal,  in  a  court  of 
record,  is  not  discontinued  by  a  vacancy  or  change  in  the  J[udso8 
of  the  court,  or  by  the  re-election  or  re-appointment  of  a  judge; 
but  it  must  be  oontinued,  heainb  aad  datonmned,  by  the  coart,  as 
constituted  at  the  time  of  thd  heaping  or  determination.  After  a 
judge  is  out  of  office,  he  may  settle,  a  case  or  ex«6ptio|U9,  or  make 
any  return  of  proceedings,  had  before  him  while  he  was  in  oi&ce, 
and  may  be  compelled  so  to  do.  by  the  coon  in  which  th«  action 
or  special  proceeding  is  peading, 

2R.  a  977, 12. 

Sao.  In  NeTT-YorlCy  and  Bro'okjyn,  eontianaaoo  of  pro- 
oeediaa*  commeiMsed  before  iifdaen* 

In  the  city  and  county  of  New- York  and  in  the  county  of  Kings, 
a  special  proceediog  iastitnted  before  a  judge  of  a  court  of  record, 
or  a  proceeding  commeoood  before  a  judge  of  the  court,  ont  of 
court,  in  an  action  or  special  proceeding  pending  in  a  court  of 
record  may  be  continued  from  time  to  time,  before  one  or  more 
other  judges  of  the-  same  court,  w^h  Hfte  effect,  as  if  it  had  been 
instituted  or  commenced  before  the  judge,  who  last  bears  the 
same.    (See  §  771»  poet.) 

I  27.  CAm'd,  18aa.]  Provlsioas  rospeotina  th/o  seala  of 
eoiurts* 

The  seal  of  the  court  ofappealsy  and  of  eaok  other  court  of 
record  in  the  State,  now  in  use,  shall  continue  to  be  the  seal  of 
the  court  in  which  it  is  in  use;  and  the  seal  kept  by  the  oonnty 
clerk  of  each  county,  shall  continoe  to  be  the  seal  of  the  supreme 
court,  in  that  county^  and,  except  in  the  city  and  county  of  New- 
York,  of  the  county  court  in  that  county.  The  seal  of  the  sur- 
rogate of  each  county  shall  continue  to  be  the  seal  of  the  surro- 
gate's court  of  that  county,  and  must  be  used  as  such  by  an 
officer,  who  discharges  the  duties  of  the  surrogate.  A  description 
of  each  of  the  seals,  specified  in  this  section,  must  be  deposited 
and  recorded  in  the  office  of  the  secretary  of  State,  unless  it  has 
already  been  done;  and  mu$t  remain  of  record. 

L.  1896.  ch.  94«. 

(  SB8.  Seals  of  oonnttes. 

The  seal  kept  by  a  county  clerk,  as  prescribed  in  the  last  sec- 
tion, shall  continue  to  bie^  the  seal  of  the  county,  and  must  be  nssd 
by  him  where  he  is  required  to  use  an  official  seal. 

L.  1847,  ch.  470,188. 

S  9f^  [Aepealod,.  IgGO,  oh.  ^7.] 
S  80.  Ne^vr  seals. 

When  the  seal  of  a  court  is  so  injured,  that  it  cannot  be  eon* 
reniently  used,  the  court  must  cause  it  to  be  destroyed;  and  when 
the,  seal  of  a  court  is  lost  or  destroyed,  the  court  must  cause  a 
new  seal  to  be  made,  similar  in  all  respei*4s  to  the  former  seal, 
which  shall  become  the  seal  of  the  court.  Thi^  expense  of  a  new 
seal  for  a  county  clerk,  a  surrogate's  court,  or  a  local  court  in  a 
city,  must  be  paid  ^  part  of  the  contingent  expenses  of  the  county 
or  of  the  court,  as  the  cwse  requires.  The  expense  of  a  new  soal 
for  any  other  court  must  be  paid  from  the  State  treasury'. 
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ARTICIilB  THIRD. 

HLweOSan^aut  praci$ionB  rtMing  to  the  siUing^  of  ihB  tKmri. 

Sm.  81.  RooBifl.  f«el,  etc..  btw  foraltlied. 

sa.  No  UqnofS,  etc.,  to  be  leld  In  ooart-boaM. 

33.  Penalty. 

84.  Adjournment  of  court  to  a  faliire  d«r. 

SB.  Adjottrnment  of  term,  judge  not  apsetring. 

86.  When  conrt  to  be  adjourned  to  a  day  certain. 

37.  Cenaea  tried  elsewhere  than  at  court-hoaae. 

38.  Goremor  may  change  place  for  holding  courts  of  record. 
30.  Such  appolntmentt  etc.,  to  be  recorded  and  publiahed. 
40.  Judge  may  change  place  for  holding  court  of  record. 

4t.  Actoal  aenrtM  may  be  ad^tfrft«d  to  aaotber  place. 

42.  riace  for  holding  courta  In  city  of  New-York»  how  changed. 

48.  When  coort-honse  la  unfit  to  hold  court,  another  place  to  be  ap- 
pointed. 

44.  No  action  or  special  proceeding  abated,  etc.,  by  faflure  or  adjoon- 
mei^  of  oeart. 

4B.  Trial  once  commenced  may  be  continued  beyond  term. 

I  81.  [Aaa^d,  1880.]     Ro«m«»  fii«l,  ete^  how  farnlfllMA. 

Except  where  other  proyision  is  made  therefor  by  law,  the 
board  of -soperyiaors  of  each  county,  and  in  The  Oity  of  New 
York  the  municipal  aesembly  thereof,  must  provide  each  court 
of  reoonly  appointed  to  be  held  therein,  with  proper  and  convo- 
Qieut  rooma  and  famiture,  toflrether  with  attendants,  fuel,  lights, 
and  stationery  suitable  and  sufficient  for  the  transaction  of  its 
bosinem;  and,  upon  an  order  of  the  eonrt,  for  suitable  and  proper 
food  and  lodging  and  expenses  for  a  jury  kept  together  either 
during  the  progress  of  the  trial  or  after  their  retirement  for  de- 
liberation.  If  the  superrisors,  or  said  municipal  assembly,  shall 
neglect  so  to  do,  the  court  may  order  the  sheriff  to  make  the 
requisite  pioTision;  and  the  expense  incurred  by  him  in  carrying 
the  order  iato  effect,  when  certified  by  the  court,  is  a  county 
charge, 
do.  Proc..  B  U» »  and  M,  oonaolidated ;  L.  18M,  oh.  67.    In  effect  Sept.  1, 189B. 

I  S9.  [Am'dy  1877.]  No  Ilauors,  eto.,  to  be  sold  In  conrt- 
liomne. 

Strong,  si^rituoua,  or  fermented  liquor,  or  wine,  shall  not,  on 
Any  pretense  whatever,  be  sold  within  a  building  established  as  a 
cport-house  for  holding  courta  of  record,  while  such  a  court  is 
■itthig  therein. 
SB.a.asL 

I  as.   PenAlty. 

A  penen  yiolating  the  last  section  la  guUty  of  a  misdemeanor. 

I  84.  [Am'dy  1895.]   Adjovrtttiteiii  of  eoitrt  to  a  filfit»e  dAr. 

Any  term  of  a  court  of  record  may  be  adjourned  from  day  to 
^,  or  to  a  specified  future  day,  by  an  entry  in  the  minutes. 
Jurors  may  be  drawn  for.  and  notified  to  attend  a  term  so  ad- 
iwtrned,  and  causes  may  be  noticed  for  trial  thereat,  as  if  it  was 
held  by  original  apiwintment.  Any  judge  of  the  court  may  so 
adjbura  a  term  thereof,  in  the  absence  of  a  soffieieiit  mmber  of 
m«M  to  hold  the  term. 
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8  85.  [Ajn'dy  1877.]  Adjournment  of  term,  Jndffe  not  ap- 
pearing. 

If  a  judge,  authorized  to  hold  a  term  of  a  court,  does  not  come 
to  the  place  where  the  term  is  appointed  to  be  held,  before  four 
o'clock  in  the  afternoon  of  the  day  so  appointed,  the  sheriff  or 
clerk  must  then  open  the  term,  and  forthwith  adjourn  it  to  nine 
o'clock  in  the  morning  of  the  next  day.  If  such  a  judge  attends 
by  four  o'clock  in  the  afternoon  of  the  second  day,  he  must  open 
the  term;  otherwise  the  sheriff  or  the  clerk  must  adjourn  it  with- 
out day.. 

2  R.  8. 1{r7. 1 6;  and  i<L.  M 19. 20  Md  21,  ooiuoUdated  and  am'd. 

S  86.  [Am'd,  1877.]  IVlien  court  to  be  adjourned  to  a  day 
certain. 

If,  before  four  o'clock  of  the  second  day.  the  sheriff  or  the  clerk 
receives  from  a  judge,  authorized  to  hold  the  term,  a  written 
direction  to  adjourn  the  term  to  a  future  day  certain,  he  must 
adjourn  it  accordingly,  instead  of  adjourning  it  ns  prescribed  in 
the  last  aection.  The  direction  must  be  entered  in  the  minutes  as 
an  order. 

S  87.  Caa«e«  tried  el«e^vrhere  than  at  conrt-bon»e« 

The  parties  to  an  action  or  special  proceeding,  pending  in  a 
court  of  record,  may,  with  the  consent  of  tlie  judge  who  is  to 
try  or  hear  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
be  tried  or  heard  and  determined,  elsewhere  than  at  the  court- 
house. The  stipulation  must  specify  the  place  of  trial  or  hearing, 
and  must  be  filed  in  the  office  of  the  clerk;  and  the  trial  or  hearing: 
must  be  brought  on  upon  the  usual  notioe,  unless  otherwise  pro- 
vided in  the  stipulation. 

L.  1847.  ch.  470,  |  41.     See  i  238. 

S  38.  Go-vernor  may  chanjce  place  for  Itoldinar  courts  of 
record. 

If  the  governor  deems  it  requisite,  by  reason  of  war,  pestilence, 
or  other  public  calamity,  or  the  danger  thereof,  that  the  next  en- 
suing term,  or  the  next  ensuing  adjourned  sitting,  of  the  court 
of  appeals,  or  that  the  next  ensuinp  term  of  any  other  court  of 
record,  appointed  to  be  held  elsewhere  than  in  the  city  of  New- 
York,  should  be  held  at  a  place,  other  than  thnt  w>>ere  it  is  ap- 
pointed to  be  held,  he  may,  by  proclamation,  nppoint  a  different 
place  within  its  district  for  the  holding  thereof:  and  nt  any  time 
thereafter  he  may  revoke  the  appointment,  and  appoint  another 
place,  or  leave  the  term  to  be  held  at  the  place  where  it  would 
have  been  held,  but  for  his  appointment 

2R.B.290,I87. 

S  39.  SncH  appointment^  etc.,  to  be  recorded  and  pnb- 
lUbed. 

Such  an  appointment  or  revocation  must  be  under  the  hand  of 
the  governor,  and  filed  in  the  office  of  the  secretary  of  State:  it 
must  be  published  in  such  newspapers  and  for  such  time,  as  tho 
governor  directs;  and  tlie  expense  of  the  publication  must  be  paid 
out  of  the  State  treasury, 
id.,l8d. 

I  40.  Jvdvo  may  cbanfte  place  for  boldin«  convt  •£ 
record. 

If  a  malignant,  contagious,  or  epidemic  disease  exists  at  the 
place,  where  a  term  of  a  court  of  record  is  appointed  to  be  held. 
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and  the  goTemor  haa  not  appointed,  under  Uie  last  two  sections, 
another  place  to  hold  the  same,  the  judgre,  or,  if  there  are  two  or 
more,  the  chief  or  presiding  judge,  designated  to  hold  the  term, 
maj,  by  order,  direct  the  term  to  be  held  in  another  place,  desig- 
nated by  him,  within  the  district  for  which  it  is  to  be  held.  The 
order  irnuit  be  forthwith  filed,  in  the  office  of  the  clerk  of  the 
county  where  the  term  was  to  be  held,  and  published  in  such 
newspapers,  and  for  such  a  time,  ns  the  judge  directs  therein: 
and  thereafter  the  governor  shall  not  appoint  another  place,  for 
holding  that  term. 

L 1866,  ch.  174,  f  1,  (6  Edm.  706). 

S  41.  [Am'd,  1881.]  Actual  ■easlon  mar  be  adjourned  to 
aBotber  place. 

If,  during  the  actual  session  of  a  term  of  a  court  of  record,  the 
judge,  or  a  majority  of  the  judges,  holding  the  same,  deem  it 
inexpedient,  by  reason  of  war,  pestilence  or  other  public  calamity, 
or  the  danger  thereof,  or  for  want  of  suitable  accommodation, 
that  the  term  should  be  continued  at  the  place  where  it  is  then 
being  held,  the  court  may,  by  order,  adjourn  the  term,  to  be  hold 
at  any  other  time  and  place  within  its  district.  The  court  may 
also,  in  its  discretion,  where  the  parties  to  an  action  file  a  stipula- 
tion that  the  same  be  tried  at  a  place  within  the  county  where 
said  action  is  triable,  other  than  the  court-house,  adjourn  the 
term  to  such  place  for  the  trial  of  said  action.  Notice  of  such  an 
adjonmment  must  be  giyen,  as  the  court  directs  by  the  order. 

L.18SSLch.  159,  first  claase  of  S  5  (4  Edxn.  SS3);  and  L.  1866,  ch.  174,  i  3  (6  Sdm.  706); 
ooBwUdaled  and  am'd;  L.  1801.  ch.  ISd. 

I  42.  •  Place  for  boldinff  courts  in  eity  of  Nemr-York, 
hoYT  ch&nfred. 

The  mayor,  or,  in  case  of  his  absence,  or  other  disability,  the 
recorder  of  the  city  of  New-York,  may,  by  proclamation,  direct 
that  the  next  ensuing  term  of  any  court^  other  than  the  court  of 
appeals,  appointed  to  be  held  in  that  city,  shall  be  hold  in  any 
building,  within  the  city  of  New- York,  other  than  the  building 
where  the  same  is  regularly  to  be  held,  if,  in  his  opinion,  war, 
pestilence,  or  other  public  calamity,  or  the  danger  thereof,  or  the 
destruction  or  injury  of  the  building,  or  the  want  of  suitable  ac- 
commodation, renders  it  necessary  tiiat  some  other  place  should 
be  selected.  The  proclamation  must  be  published  in  two  or  more 
daily  newspapers,  published  in  the  city  of  New- York, 
3  R.  8. 390,  il  80  and  90,  contoUdated . 

S  48.  IVben  conrt-honae  is  nnUt  to  bold  court,  anotber 
place  to  be  Appointed. 

If  the  building  established  as  a  court-house  in  any  other  county 
is  destroyed,  or  is,  for  any  cause,  unsafe,  inconvenient,  or  unfit 
for  holding  court  therein,  the  county  judge  of  the  counity  may,  by 
an  order  filed  in  the  office  of  the  clerk  of  the  county,  appoint 
another  building  in  the  vicinity  for  temporarily  holding  courts. 
The  building  so  appointed  becomes  the  court-house  of  the  county, 
for  the  time  being;  and  business  transacted  therein  has  the  same 
effect,  as  if  it  was  transacted  at  the  usnal  place. 
ld.,B»aiul  OI,ooiuoUdated. 
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S  44.  No  aetion  or  •yecslal  proceedlair  abated,  ete.,  Iby 
fallare  ov  adjoarameat  of  coart. 

When  a  term  of  *  court  falls  or  is  adjourned,  or  the  time  or 
place  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  process,  recognizance, 
or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard 
or  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  Toid 
thereby;  but  all  persons  are  bound  to  appear,  and  all  proceedings 
must  be  had,  at  the  time  and  place  to  which  the  term  is  adjourned 
or  changed,  or,  if  it  fails,  at  the  next  term,  with  like  effect  as  if 
the  term  was  held,  as  originally  appointed. 

a  R.  8.  304. 122;  2  R.  S.  277;  H  8. 5  and  6;  2  R.  8.  291. 1 91:  L.  18S8,  ch.  199. 1 8  (4  Bdm.  50): 
L.  18A7.  ch.  ;S90.  f  28  (4Xdm.  6fi4);  h,  iBM^ch.  I'M,  A»  («E<lm.  706). 

{  45.  Trial  oace  commeaeed  atay  be  coatlaaed  beyond 
term. 

Where  the  tnal  or  hearing  of  an  issue  of  fact,  joined  In  an  ac- 
tion or  special  proceeding,  civil  or  criminal,  has  been  commenced 
at  a  term  of  a  court  of  record,  it  may  notwithstanding  the  ex- 
piration of  the  time  appointed  for  the  term  to  continue,  be  con- 
tinued to  the  completion  thereof;  including,  if  the  cause  is  tried 
by  a  jury,  all  proceedings  taken  therein  until  tho  actunl  discharge 
of  the  jury;  or,  if  it  is  tried  by  the  court  without  a  jury,  until  it 
is  finally  submitted  for  a  decision  upon  the  merits. 

L.  1(^75.  cfa.  8,  S 1,  am'd.  This  eectlon  saperaedfiB  L.  1846,  ch.  2;  -and  L.  18S0,  ch .  908, 1 1 
(8£dm.948).  

•  The  word  "  a  **  omittr<l  by  error  in  eagroMlng. 
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nruB  n. 

Pnrrisians  of  g^eneral  application,  relating  to  the  JtMif^, 
and  certain  otner  officers  of  the  courts. 

Aiddt  1.  OetMral  powers,  dntlra,   UabUfttes  tod  dinbUttles  •!  }adfM.  kad 

oilcats  acttng  Jodtolally. 
2.  Attoroeyi  and  oouMellora  at  law. 
Z.  G^Dctml    proTialons    eonoernlnc    certain    nulntatorlal    oaeara,    fm- 

nected  with  tbe  admlniatration  of  Juatlce;  and  apecial  profulona 

eoBcemiiif  oflleen  of  that  description,  attacbed  to  two  or  mote 

cowrtB. 

ARTICLSS   FIRST* 

OenercU  pawen,  duHez.  liabilities^  and  disdbiiities  of  Judgei  and 
offlcera  acting  jwUticUlif. 

Sec.  46.  Judge  not  to  sit  wben  be  is  a  party,  etc.,  or  has  hOt  beftrd  %tg^ 
meat. 
4t.  Isdge  not  to  be  Interested  in  costs. 
4a,  DteabOtty  of  jndse  In  osTUin  appMA. 
49.  Judge  or  judge's  iMirtner  not  to  practice  to  tile  eonrt. 

60.  Judge's  partner  or  clerk   not  to  practice  before  blm;  \9^^t|b.9lt^  te 

practice  In  a  cause  which  has  been  before  httn. 

61.  Jtidge  mrt  to  take  ftes  for  adtlce  In  certain  cases. 

(2.  Smtwtltatlon  of  one  oSicer  for  another  4b  special  piOceeSlBS. 
53.  rroceedinn  before  snbetltnted  offlear. 
64.  Judge  to  (He  certlfld^te  of  age,  etc. 

I  46.  [Am'd,  1896,  1887,  1908.]  Jndse  mot  t#  sit  wl»«i&  he 
1b  a  p«rtr»  etc.,  &e  biM  liOt  lieAfd  ar^ilnient. 

A  jadge  shall  not  sit  as  such  in,  or  take  any  part  in  the  de- 
cisMHi  of,  a  ca«se  er  mattet*  to  which  he  Is  a  fiarty,  or  in  which 
he  has  been  attomej  or  counsel,  or  in  whi<ch  he  is  interested,  or 
if  he  is  related  by  consangninity,  or  affinity  to  any  party  to  the 
eootrorersy  within  the  sixth  degree.  The  degree  dhall  be  ascer- 
tained by  ascending  from  the  judge  to  the  common  ancestor, 
md  descending  to  the  party,  counting  a  degree  for  each  person 
ia  both  lines,  iai!hidiBg  the  judge  and  party,  and  excluding  the 
common  ancestor.  But  a  judge  of  the  court  of  appeals,  or  a 
justice  of  the  afppellttte  division  of  tbe  supreme  cotirt,  shall  ftot 
be  disqualified  friMU  talun^^  part,  in  the  decision  of  an  action  or 
special  proceeding  in  which  an  insurance  company  is  a  party  or 
is  interested,  by  reason  of  his  being  a  policyholder  therein.  L 
judge  other  than  a  jildge  of  the  coiirt  of  appeals,  or  of  the 
appellate  division  of  the  snpretne  court,  shall  not  decide  or  take 
part  in  the  decision  of  a  question,  which  waft  argued  orally  In 
♦he  court,  when  he  was  not  present  and  fitting  therein  as  a 
jadge. 

U  1895,  eta.  907;  U  1M7,  dl.  968;  L.  1«08,  eh.  il0.   In  ctfdct  Sept.  1. 1M3. 

1  47.  Jmdare  not  to  be  Interested  In  costs. 

A  judge  shall  not,  directly  or  indirectly,  be  interested  in  the 
costs  of  an  action  or  special  proceeding,  brought  before  him,  ar 
m  a  court  of  which  he  is,  or  is  entitled  to  act  as  a  member,  ex- 
cept an  action  or  a  special  proceeding  to  which  he  is  a  party,  or 
in  which  he  is  interested. 

2  R.  8.  275,  Part  8,  cb.  8,  tit.  1,  part  of  $  5. 

1 48.  [Abi'«|,  169(^.]    'Olmm:inmtw  of  J«td«e  in  o«^Aln  apptoals* 

A  judge  of  a  court  of  record  is  not  disqualified,  from  hearing  or 

deciding  an  action  or  special  proceeding,  matter  or  qneation,  by 

reason  of  his  being  a  resident  9r  tax-payer  of  a  town,  villain, 

city,  or  county,  interested  theretot. 

L.  18D5,  cb.  we. 
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i  4»,  Jwdore  or  Jwdore's  partner  ^ot  to  pvaetlee  In  kl* 
oovrt. 

A  judge  shall  not  practice  or  act  as  an  attorney  or  connseUort 
fn  a  court  of  which  he  is,  or  is  entitled  to  act  as  a  member,  or  in 
a  case  originating  in  that  court.  A  law  partner  of,  or  person 
connected  in  law  business  with  a  judge,  shall  not  practice  or  act 
as  an  attorney  or  counsellor,  in  a  court,  ot  which  the  judge  is, 
or  is  entitled  to  act  as  a  member,  or  in  a  cause  originating  in 
that  court;  except  where  the  latter  is  a  member  of  a  court,  ex- 
officlo,  and  does  not  officiate  or  take  part  as  a  member,  of  that 
court,  in  any  of  the  proceedings  therein.  An  ex-officio  judge  shall 
not,  directly  or  indirectly,  be  interested  in  the  costs,  or  the  com- 
pensation of  an  attorney  or  counsellor,  In  the  court  of  which  he 
is  ex-officio  a  judge. 

2  R.  8.  275,  S  4.  and  pact  of  I  6;  JL.  1839,  clt.  803.  as  am'd  by  L.  1841. 
ch.  272;  and  Id.,  ch.  846;  L.  1847,  ch.  280,  part  of  {  82;  L-  1841,  cb.  470. 
if  48,  60,  and  part  of  i  61. 

S  60.  [Am'd,  1877.].  Judve's  partner  or  elerlc  not  to  prao- 
ttce  before  ktm)  jndflre  not  to  pra^stlee  In  m.  cnnse  -vrktek 
lins  been  before  blm. 

The  law  partner  or  clerk  of  a  judge  shall  not  practice  before 
him,  as  attorney  or  counsellor  in  any  cause,  or  be  employed  in 
any  cause  which  originated  before  him.  A  judge  shall  not  act 
as  attorney  or  counsellor  in  any  action  or  special  proceeding, 
which  has  been  before  him  in  his  official  character. 

li.  1847,  cfa.  470,  part  of  |  61,  and  |  62  (3  R.  S..  6Ux  ed.,  867,  466;  4  Bdm. 
DOO). 

I  ftl.  Jndffe  not  to  tnlce  tees  for  nd'rlee  in  eertntn  one—i 

A  judge  or  other  judicial  officer,  shall  not  demand  or  receive  a 
fee  or  other  compensation,  for  giving  his  advice  in  a  matter  or 
thing  pending  before  him,  or  which  he  has  reason  to  belieTe  will 
be  brought  before  him  for  decision;  or  for  preparing  a  paper  or 
other  proceeding,  relating  to  such  a  matter  or  thing;  except  a 
justice  of  the  peace,  in  a  case  where  a  fee  is  expressly  allowed  to 
him  by  law. 

2  R.  8.  276.  8  6  (8  B*  S.,  6th  ad.,  466;  S  BOm.  286),  an'd. 

i  62.  [Ani'd,  1800.]  flubstltuffon  of  one  olllcer  for  anotber 
In  npeclal  proceedlnar- 

In  case  of  the  death,  sidmess.  resignation,  remoral  from  oflBlce, 
absence  from  the  county,  or  otJxer  disability  of  an  officer  before 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted, 
where  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  successor,  or  any 
other  officer  residing  in  the  same  county,  before  whom  it  migiht 
have  been  originally  instituted;  or,  if  there  is  no  such  officer  In 
the  same  county  or  In  case  such  officer  be  disqualified,  then  before 
an  officer  In  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject  matter,  if  it  had  occurred  or  existed 
in  the  latter  county;  and  in  case  such  special  proceeding  be  pend- 
ing in  a  county  court  and  the  county  judge  of  the  county  be  dis- 
oualified  to  hear  and  decide  the  same,  then  in  such  case  all  fur- 
ther proceedings  therein  may  be  had  in  the  county  court  of  any 
adjoining  county,  which  court  shall  have  jurisdiction  to  hear,  try 
and  determine  the  same  and  to  enforce  its  order. 

3  R.  8.  M,  1 91  (8  tl.  a.  0(h  ed.,  f79 :  3  Elm.  295);  L.  IBM.  oh.  m,    la  «ffMt  Sept.  1, 
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f  58.    Prooeedlmsfi  before  aiibstltvtecl  ofleer. 

At  the  time  and  place  specified  in  a  notice  or  order,  for  a  party 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  si>ecified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  substituted  as  prescribed  in  the  last  aectioi^,  or 
in  any  other  proTision  of  law,  to  continue  a  special  proceeding 
Instituted  before  another,  may  act.  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  been  originally  instituted  before  him.  But  a 
proceeding  shall  not  be  taken  before  a  substituted  officer;  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
OTder,  until  notice  of  the  substitution,  and  of  the  time  and  place 
appointed  for  the  proceeding  to  be  taken,  has  been  giren,  eith(  r 
by  personal  service  or  by  publication,  in  such  mannjer  and  for 
such  time  as  the  substituted  officer  directs,  to  each  party  who 
may  be  effected*  thereby,  and  who  has  not  appeared  before  either 
officer.  Where,  after  a  hearing  has  been  commenced,  it  is  ad- 
journed to  the  next  judicial  day,  each  day  to  which  it  is  so  ad- 
journed, is  regarded,  for  the  purposes  of  this  section,  as  the  day 
specified  in  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  substituted  officer,  as  the  case  requires. 
2  R.  8. 2St,  II 53  and  68,  conaoUdated  and  am'd. 

f  54.    J«dffe  to  file  eertlfleate  of  a^e,  ete. 

A  judge  of  a  court  of  record  must,  within  ten  davs  after  he 
enters  on  the  duties  of  his  office,  make  and  sign  a  certificate,  stat- 
ing his  age,  and  the  time  when  his  official  term  will  expire,  eitiier 
by  completioti  of  a  full  term,  or  by  reason  of  the  disability  of  age, 
prescribed  in  the  constitution.  The  certificate  must  be  filed  in 
the  office  of  the  secretary  of  State,  who  must  keep  a  record  of 
the  time  of  the  commencement  and  termination  of  the  official 
term,  of  each  judge  of  a  court  of  record. 

L.18g^ch.86,l8(7Mm.6B8). • 

•  ■nor  In  engfOKtiig  for  **  •MMML," 
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'  ABTIGLB  SBCOlfD. 

Attorneys  and  counsellors  at  law, 

••%  fS.  Part|r  mj  appear  to  penioii  or  by  AttiMiMj. 
60.  BKanilnatlon  uud  aumliMicii  of  «tt»t*«7a- 
67.  Bpy^ft  Imw  cbaoc^- 

M.  Btemtytions  to  graduatra  of  certain  law  schools. 
S9.  Attorn^T-'a  omth  oT  ottve,  aad  certlflcmte  of  admlatlM. 
W.  AttoraejB  realdlnf  in  adjolnlog  aUtea. 
01.  Clerka.  etc.,  not  to  prmctice. 
62.  Id.;  aa  to  aberlff.  etc. 

08.  None  but  attorneya  to  ]yractlee  In  New-Tork  elty. 
64.  Penal tj  for  violation,  oar  BnflorinK  vlolatien  of  laat  eectlHi. 
OS.  Deatla  or  dlaabtllty  of  attorney;  prooeedUkga  tJkeraiipou. 
00.  Attorney  or  counecl'a  'compenaation. 
€f,  Bnspenaion  from  practice. 
ea.  Hoai  be  on  notice. . 
69.- Removal  or  auapeoaioo,  bow  to  opemie. 

70.  Pnnlabmeot  for  deceit,  etc. 

71.  Id.;  for  wllfiil  delay  of  action., 

72.  Attorney  not  to  lend  bia  name. 

73.  Attorney  not  to  bny  claim. 

74.  Certain  loana  problblted. 

75.  Penalty. 

70.  LimiUtlon  of  preceding  eecttoM. 

77.  Same  rale  wben  party  proaecntea  In  peraon. 

76.  Partner  of  4ftatrlet-attomey,  etc.,  net  to  defend  jiniMiwHuiM. 

8.  Attorney  not  to  defend  wben  be  baa  been  public  proeecutor. 
.  Fmatty. 
81.  Ltanttatlon  of  proTlaiona. 

i  60.  FMTtr  BM»r  appeiir  In  pevnon  ov  br  attonaeT* 

A  party  to  a  ciyil  action,  who  is  of  foil  a«e.  may  proeecate  or 
defend  the  aame  in  person  or  Yjiy  attorney,  at  his  election,  untoss 
lie  has  been  judicially  declared  to  be  incooipetent  to  manage  his 
affairs.  Each  pro  vision  of  this  act,  relating  to  the  conduct  of  an 
action,  wherein  the  attorney  for  the  party  is  mentioned,  liiclades 
a  party  prosecuting  or  defending  in  person,  unless  otherwise 
specially  prescribed  the^reln,  or  nnlew  that  •construction  is  mani- 
festly repugnant  to  the  contesrt.  If  a  party  has  an  attorney  in 
the  action,  ne  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  prorision  of  law,  or  by  the 
course  and  practice  of  the  court. 

I  66.  [Am'd,  1896.]  BxaiaalAAttoA  itnd  adaalssIoA  of  itttor* 
neyn. 

A  citizen  of  the  State,  of  full  age,  applying  to  be  admitted  to 
practice  as  an  attorney  or  counselor  in  the  courts  of  record  of 
the  State,  must  be  examined  and  licensed  to  practice  as  herein 
prescribed.  A  State  board  of  law  examiners  is  hereby  created. 
to  consist  of  three  members  of  the  bar,  of  at  least  ten  years* 
standing,  who  shall  be  appointed  from  time  to  time,  by  the  court 
of  appeals,  and  shall  hold  office  as  a  member  of  such  board  for 
a  term  of  three  years,  except  wuder  the  first  appointment  which 
shall  be  for  terms  of  one,  two  and  three  years  respectively,  until 
the  appointment  of  his  successor.  Such  court  shall  j^rescr  be 
rules  providing  for  a  uniform  system  of  examination  which  shall 

SOT«rn  such  board  of  law  examiners  in  the  performance  of  its 
uties  and  shall  fix  the  compensation  of  its  members.  There 
shall  be  examinations  of  all  persons  applying  for  admission  to 
practice  as  attorneys  and  counselors-at-law  at  least  twice  in  each 
year  in  each  judicial  department  and  at  such  other  times  and 
places  as  the  court  of  appeals  may  direct.  Every  person  applyinc 
for  such  examination  shall  pay  such  fee,  not  to  exceed  fifteen 
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dotian,  BA  may  be  fixed  by  the  court  of  appeals  as  neceoaary  tp 
coTer  the  eost  of  each  examiaation.  Oa  payme&t  of  ooe  exaiaiaar 
tioo  fee  tke  applicant  shall  be  eatitled  to  the  priyileee  ef  not  ex* 
ceeding  three  exauinatioiis.  Svch  boftrd  ahall  certify  to  the  ap- 
pellate dirision  of  the  supreme  court  of  the  department  in  which 
each  candidate  has  resided  for  the  past  six  months  every  jperaon 
who  shall  pass  the  exa^nination,  psovlded  snch  person  shau  hare 
in  other  req^ecta  compUed  with  the  rules  regulating  admission  to 
practice  as  attorneys  and  counselors,  which  fact  snatl  be  deter- 
mined by  said  board  before  examination.  tJpon  such  certificate, 
if  the  appellate  diyision  of  the  supreme  court  shall  find  such  per- 
son is  of  good  moral  character,  it  shall  enter  an  order  licensing 
and  admitting  him  to  practice  as  an  attorney  and  counselor  in  aU 
courts  of  the  State,  fiace  or  sex  shall  constitute  no  cause  for  re- 
fusing any  person  examination  or  admission  to  practice.  Any 
fhiudulent  act  or  representation  by  an  applicant  in  connection 
with  his  application  or  admission  shall  be  sufficient  cause  for  the 
revocation  of  his  license  by  the  appellate  division  of  the  supreme 
court  granting  the  same.  Such  noard  shall  render  during  the 
month  of  January,  an  annual  account  of  all  their  receipts  and 
disbursements  to  the  court  of  appeals.  The  coart  of  appeals  may 
make  such  provisions  as  It  shall  deem  proper  for  aamlssion  of 
^rsona  who  have  been  admitted  to  pvactlee  in  other  States  or 
eonntriee. 
L.  18»,  di.  M6. 

I  57.  [Am'd,  1805.]    Rules,  l&ow  clianareA. 

The  rules  established  by  the  court  of  appeals,  touching  the  ad- 
mission of  attorneys  and  counselors  to  practice  in  the  courts  of 
record  of  the  State,  shall  not  be  changed  or  amended,  except  by 
a  majority  of  the  judges  of  that  court.  A  copy  of  each  amend- 
ment to  such  rules  must,  within  five  days  after  it  is  adopted,  be 
filed  in  the  ofilce  of  the  secretary  of  State;  who  must  transmit  a 
printed  copy  thereof  to  the  clerk  of  each  county,  and  to  the  pre- 
sfdittg  justice  of  the  appellate  dfvisioa  of  the  stipreine  court,  in 
each  judicial  department,  and  also  cause  the  same  to  be  pubHshed 
in  the  next  ensuing  volame  of  the  session  laws. 

L.  IMS,  eb.  940. 

I  50.  {Am>4,  18891,  1906,  1808.]  ISxempttams  to  tnm^mmtmu 
•I  certain  la^r  sis  hoots. 

Nothing  contained  in  the  last  two  sections  pnpvents  the  court 
of  appeals  from  dispensiiig,  in  the  rules  established  by  it,  with 
the  whole  or  any  part  of  the  stated  period  of  clerkship,  required 
from  an  applicant,  or  with  the  examination  where  the  applicnnt 
is  a  graduate  of  the  Albany  law  school,  being  the  law  department 
of  the  Union  university,  or  of  the  law  department  of  the  iiniv«T- 
Hity  of  the  city  of  New  York,  or  of  the  law  school  of  Oolnmhia 
college,  or  of  the  law  sefaool  of  the  university  of  Buffalo  or  tlie 
New  Y<wk  law  school  or  of  the  college  of  law,  Cornell  university, 
or  iif  the  school  of  law,  Syracuse  university,  or  the  Brooklyn  law 
school  of  Saint  Lawrence  university,  or  Fordham  university  law 
M*hooK  and  produces  his  diploma  upon  bis  applicatioD  for  ad- 
mission. 

L.  1893.  cb.  163;  L.  1906,  ch.  196;  L.  1808,  cb.  90.  In  effect  Aiwkl  6. 
1908. 

S  18.  [Am*dt  1885.]  Attoney's  oath  of  oflloe,  aitd  o«rtM- 
eate  of  odmianioii. 

Each  person,  admitted  as  prescribed  in  the  last  throe  sections, 
most,  upon  his  admission,  take  the  const  itntional  oath  of  office  in 
open  court,  and  subscribe  the  same  in  a  roll  or  book,  to  be  kept  in 
the  office  of  the  clerk  of  the  appellate  division  of  the  supreme 
court  for  that  purpose.    The  clerk,  upon  the  payment  of  the  fees 
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allowed  by  law,  must  deliver  to  the  person  admitted,  a  certificate 
under  his  hand  and  official  seal,  stating  that  sifch  person  has  been 
BO  admitted,  and  that  he  haa  taken  and  subscribed  the  constita- 
tionaf  oath  of  office  as  pr^&scribed  in  this  section. 

L.    1896,    cb.   046. 

I  eo.  Attorney*  residing  tn  Adjotiilnar  statfea. 

A  person,  regularly  admitted  to  practice  as  attorney  and  conn- 
sellor,  in  the  courts  Of  record  of  the  State,  whose  office  for  tlie 
transaction  of  law  business  is  within  the  State,  may  practice  as 
such  attorney  or  counsellor,  although  he  resides  m  an  adjomiiiff 
state.  But  service  of  a  paper,  which  might  be  made  upon  him  at 
his  residence,  if  he  was  a  resident  of  the  State,  may  be  made 
upon  him,  by  depositing  the  paper  in  a  post-office  in  the  city  or 
town  where  his  office  is  located,  properly  inclosed  m  a  postpaid 
wrapper,  directed  to  him  at  his  office.  A  service  thu*  made  ui 
equivalent  to  personal  service  upon  him. 

U   186C,  ch.   176,   5  1  (6  Bdm.  706). 

I  61.  Clerloi,  etc.,  Viot  to  practice. 

The  clerk,  deputy-clopk,  or  special  deputy-clerk  of  a  court  Bhall 
not,  duriiiir  this  continuance  in  office,  practice  as  attorney  or 
counsellor  in  that  court. 

1  B.  S.  109.  §  26,  am'd. 

I  ea,  Sl»erlir«,  etc.,  not  to  practice:     ^      ,^      ,     ,  ^., 

A  »hoi:ilI,  under  sheriff,  dcputy-shcr  fF,  sherifTs  clerk,  constable, 
coroner,  crier,  or  attendant  of  a  coiirt,  shall  not,  during  his  con- 
tinuance in  office,  practice  as  an  attorney  or  counsellor  m  any 
court. 

Id.,   I  27,  extended.  / 

«  «a.  [Aaft'4,  31879,  1808.}  Von/e  bat  attorneys  to  practice  In 
New  YiorlK  otty, 

A  person  shall  not  ask  or  receire,  directly  or  indirectly,  com- 
pensation for  appearing  as  attorney  in  a  court  or  before  any 
mai|!riBtrat9  in  the  city  of  New  York,  or  make  it  a  bnsineaB  to 
practice  as  an  attorney  in  a  court  or  before  a  magistrate  in  aaid 
city,  unless  he  has  been  regularly  admitted  to  practice,  as  an  at- 
torney or  counsellor,  in  the  courts  of  record  of  the  state. 
L.  1862,  ch .  484, 1 1 ;  and  id.,  elk  68, 1 1 ;  L.  1888,  dt  818.   In  effeot  June  1, 1886. 

I  64.  (Am'd,  18O80  Penalty  for  violation,  or  anffertnff 
violation  of  laMt  seotlon. 

A  person  who  violates  the  last  section  ie  guilty  of  a  mlade^ 
meanor,  and  shall  be  punished  by  imprisonment  in  the  county 
jnH,  not  exceeding  one  months  or  by  a  iine  of  not  less  than  one 
hundred  dollars  or  more  tihau  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment.  A  judge,  justice  or  magis- 
trate within  the  city  of  New  York  who  knowingly  permita  to 
practice  in  his  court,  a  person  who  has  not  been  regularly  ad- 
mitted to  practice  in  the  courts  of  record  of  this  state,  is  Rnilty 
ofl  a  misdemeanor,  and  shall  be  punished  as  prescribed  In  thla  sec- 
tion. But  this  and  the  last  section  do  not  apply  to  a  case  when 
a  peraooi  appears  in  a  cause  to  which  he  is  a  party. 

Id.1  «Bd  •ftoCoh.  484 ;  L,  1818, 6h.  816.    In  effeot  Jiine  1,  IBM. 
^    ^ 1« 
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I  €S«  Deatk  or  AlaftMlltr  of  attorseyf  proeoedtav*  tfc«»e" 


If  an  attorney  dies,  is  remoTed  or  enspended,  or  otherwise  be- 
eomes  disabled  to  act,  at  any  time  before  judgment  in  an  action, 
no  further  proceedinsr  shall  be  taken  in  the  action,  against  the 
party  for  whom  he  appeared,  until  thirty  days  after  notice  to 
appoint  another  attorney,  has  been  ^iven  to  that  party,  akher 
personally,  or  in  such  other  nianner  as  the  cour^  ^|r^cta. 

a  B.  S.  287,  i  67  (3  R.  S.,  5th  ed.,  477;  2  Bdm.  ttS). 

f  ee.  [Am'd,  187D,  1899.]  Attorney'a  aad  eoMsellor's  com- 
penjuitlon. 

The  compensation  of  an  attorney  or  counsellor  for  his  seryices 
is  governed  by  agreement,  express  or  implied,  which  is  not  re- 
strained by  law.  From  the  commencement  of  an  action  or  special 
proceeding,  or  the  seryice  of  an  answer  containing  a  counter- 
claim, the  attorney  who  appears  for  a  party  has  a  lien  upoD 
his  client's  cause  of  action,  claim  or  counterclaim,  which  attaches 
to  a  yerdict,  report,  decision,  judgment  or  final  order  in  hifi 
client's  favor,  and  the  proceeds  thereof  in  whosesoever  hands  they 
may  come;  and  the  Hen  can  not  be  affected  by  any  settlement 
between  the  parties  before  or  after  judgment  or  final  order.  The 
court  upon  the  petition  of  the  client  or  attorney  may  determine 
ind  enforce  the  lien. 

Oo.  Pno..  1 808;  L.  ISM,  cb.  61.   In  cffeoi  Sept.  1, 1880. 

I  67.  [Am'd»  1896.]    Saapension  -  from  p»aetie«. 

An  attorney  and  couusefor,  who  is  guilty  of  any  deceit*  Baal-* 
practice,  crime  or  misdemeanor,  or,  who  is  guilty  of  any  fraud 
or  deceit  in  proceedings  by  which  he  was  admitted  to  practice  a« 
an  attorney  and  counselor  of  the  courts  of  record  of  this  state, 
may  be  suspended  from  practice  or  removed  from  office,  by  the 
appellate  division  of  the  supreme  court.  Any  person  being  an  at' 
tomey  and  counselor-at-law,  who  shall  be  convicted  of  a  felony, 
shall,  upon  such  conviction,  cease  to  be  an  attorney  and  coiuiselor- 
at-Iaw,  or  to  be  competent  to  practice  la'^*  as  such'.  Whenever 
any  attorney  and  connselor-at-Iaw  shall  be  convicted  of  a  felony 
there  may  be  presented  to  the  appellate  division  of  the  supreme 
court  a  certified  or  exemplified  coiiy  of  the  jndgm(^iit  of  sncn  con- 
viction, and  thereupon  the  name  of  the  person  so  convicted  shall, 
by  order  of  the  court,  be  stricken  from  the  roll  of  attorneys. 
Upon  a  reversal  of  such  conviction,  oi*  pardon  by  the  president  of 
the  United  States  or  governor  of  this  state,  the  appellate  division 
shall  have  power  to  vacate  or  modify  such  order  of  debarment. 

h.   1895,    cb.    MO. 

I  68.  [Am'd,  1895,  1896,  190S.]    Must  be  on  ncitlee.  , 

Before  an  attorney  or  counselor  is  suspended  or  removed  as 
prescribed  in  the  last  section,  a  copy  of  the  charges  against 
him  must  be  delivered  to  him  personally  or,  in  case  it  is  estab- 
lished to  the  satisfaction  of  the  court,  that  he  cannot  be  served 
within  the  state,  the  same  may  be  served  upon  him  without 
the  state  by  mail  or  otherwise  as  the  court  may  direct,  and  he 
must  be  allowed  an  opportunity  of  being  heard  in  his  defense. 
It  shall  be  the  duty  of  any  district  attorney  within  the  depart- 
ment, when  so  designated  bv  the  appellate  division  of  the  su- 
preme court,  to  prosecute  all  cases  for  the  removal  or  suspen- 
sion of  attorneys  and  counselors  as  aforesaid.  The  presiding 
jnstice  of  the  appellate  division  making  the  said  order  of  desig* 
nation  aforesaid,  or  the  order  of  reference  in  such  cases,  may 
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make  an  order  dtteeting  tlie  cBpenaeft  of  laoh  procetdiiiga  to  be 

paid  by  the  county  treasurer  of  the  county  where  the  attorney 
or  coonselor  reiaoved  or  suspended,   or  against  whom  charges 
were  made  as  aforesaid,  had  his  last  known  place  of  residenoe 
or  principal  place  of  business,  which  expenses  shall  be  a  charge 
upon  sueh  county. 
Ii.  1806,  cb.  M6;  L.  189e,  eh.  S57;  L.  1908,  eta.  aST.    In  efleeC  Sept.  1,  190L 
f  69.  Removal  or  suspension,  bomr  to  opera.te. 
The  suspension  or  removal  of  an  attorney  or  counselor,  by  the 
supreme  court,   operates  as  a  suspension  or  removal  in  every 
court  of  the  state. 

1  B.  S.  109,  flnt  clause  of  {  25. 

i   70.  Punishment  for  decett*  ete. 

An  attorney  or  counselor,  who  is  sruilty  of  any  deceit  or  colln- 
sion,  or  consents  to  any  deceit  or  collusion,  with  intent  to  deceive 
the  court  or  a  party,  forfeits,  to  the  party  injured  by  his  deceit  or 
collusion,  treble  dama^res.    He  is  also  guilty  of  a  misdemeanor. 

2  R.  S.  287.  S  W  (3  B.  S.,  6tb  ed.,  477;  2  Edxn.  208).    See  Penal  Code,  {  148. 
I  71«  Id.t  for  -wilful  delay  of  fiction. 

An  attorney  or  counselor,  who  wilfully  delays  his  client's  cause, 
with  a  view  to  his  own  gain,  or  wilfully  receives  money,  or  an  al- 
lowance for  or  on  account  of  money,  which  he  has  not  laid  out 
or  become  answerable  for,  forfeits  to  the  party  Injured,  treble 
damages. 

Id..  {  09.     See  Penal  Code.  |  148. 

g  72.  AttorneT  not  to  lend  litii  nnm^. 

If  an  attonrey  knowingly  permits  a  person  not  being  bis  general 
law  partner,  or  a  clerk  in  his  office,  to  sue  out  a  mandate,  or  to 
prosecute  or  defend  an  action  in  bis  name,  he,  and  the  person 
who  so  uses  his  name,  each  forfeits  to  the  party,  against  whom 
the  mandate  has  been  sned  out,  or  the  action  prosecuted  or  de- 
fended, the  sum  of  fifty  dollars,  to  be  recovered  in  an  action. 

Id.,  f  70,  am'd. 

I  73.  Attorney  not  to  buy  clain&. 

An  attorney  or  counsellor  shall  not  directly  or  indirectly,  buy, 
or  be  in  any  manner  interested  in  buying,  a  bond,  promissory 
note,  bill  of  exchange,  book-debt,  or  other  thing  in  action,  with 
the  intent  and  for  the  purpose  of  bringing  an  action  thereon. 

Id.,  9  71. 

8  74.  [Am'd*  1879,  1»07.}    GertAln  loaj&a  prohibited. 

Aa  attorney  or  counsellor  shall  not,  by  himself,  or  by  or  in  the 
name  of  another  person;  either  before  or  after  action  brought, 
promise  or  give,  or  procure  to  be  promised  or  given«  a  valuable 
consideration  to.  any  person,  as  aa  inducement  to  placing,  or  in 
consideration  of  having  placed,  in  Lis  hands,  or  in  the  hands  of 
another  person,  a  demand  of  any  kind,  for  the  pun^ose  of  bring- 
ing an  action  thereon,  or  of  representing  the  claimant  in  the  pur- 
suit of  any  civil  remedy  for  tlie  recovery  thereof.  But  this  sec- 
tion does  not  apply  to  an  agreement  between  attorneys  and 
counsellors,  or  either,  to  divide  between  themselves  the  com- 
pensation to  be  received. 

Id»,  8  72.    Am'd  L.   1907,   ch.  700.    In  effect  Sept.  1,  1907. 

8  76.  Penaltr* 

An  attorney  or  counsellor,  who  violates  either  of  the  laat  two 
sections,  is  gisilty  of  a  misdemeanor;  and,  on  conviction  thereof, 
Hhnll  be  puuislied  accordingly,  and  must  be  removed  from  office 
by  the  supreme  courL 

Id.,  8  78. 
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S  76.  lanUtaUon  of  prettedftn^T  •eotions. 

The  last  three  sectioQa  do  not  prohibit  the  receipt,  by  an  attor- 
ney or  counsellor,  of  a  bond,  pronuasor^  note,  biU  of  excbange, 
book-debt,  or  other  thing  in  action,  in  payment  for  property  aold, 
or  for  services  actually  rendered,  or  for  a  debt  antecedently  con- 
tmcted:  or  from  bB5:ing  or  receiving  a  bill  of  excliange,  draft,  or 
other  thing  in  action  for  the  purpose  of  remittance,  and  without 
intent  to  yio&ate  either  o£  those  sectiona. 

s  R.  S.  2S7.  8  74. 

8  77.  [Ain*d,  190T.]  Same  rule  'when  party  prosecutes  In 
person. 

The  last  four  sections  apply  to  a  person  prosecuting  an  action 
in  person,  and  to  a  corporation  engaged  in  the  business  of  con- 
ducting litigation  and  providing  counsel  therefor,  who  or  which 
floes  an  act  whieb  an  attorney  or  counsellor  is  therein  forbidden 
to  do. 

U  1847.  c)i.  470.  part  o<  fi  47  (i  Sdm.  600),  An'd  U  IWli  cb.  700,  In 
effMJt  Sept.   1.  1907. 

f  78.  Partner  of  dtstrfct-aftorney,  etc.,  not  to  defend 
prosecntlons. 

An  attorney  or  couBteUor  shall  not,  durectly  or  indireetlr^  ad- 
vise concerning^  aid,  or  take  any  part  in, .  the  defence  of  ao  actioii 
or  q^eciaT  proceeding,  civil  or  criminal,  brought,  carried  on,  aided, 
advocated,  or  prosecuted,  as  attorney-general,  district-attorney, 
or  other  public  prosecutor,  by  a  person  with  whom  he  is  inter- 
ested or  connected,  either  directly  or  indirectly,  as  a  law  partner; 
or  take  or  receive,  directly  or  Indirectly,  from  a  defendant 
therein,  or  other  person,  a  fee,  gratuity,  or  reward,  for  or  upon 
any  cause^  consideration,  pretence,  understanding,  or  agreement 
whatever,  either  express  or  implied,  having  relation  thereto,  or 
the  prosectrtion  or  defence  thereof. 

L.  1846»   cb.  120,  i  1   (4  Edm.  554).  am*d.   See  Peaal  Code,  i  670. 

I  79u  AttorneT  no4  to  defend  vvhen  lie  liaa  iMcn  pniblte 
proseciaitor« 

An  attorney  or  coansrilor,  who  has  brought^  caroled'  on,  aided,  ad- 
vocated, or  prosecuted,  or  baa  been  in  any  wue  connected  with,  an 
action  or  special  proceeding!,  civil  or  criminal,  asiattorney-general, 
dirtrlct-attomey,  or  other  pvblic  prosecutor,  shall  not.  at  any 
time  thereafter,  directly  or  indirectly,  advise  concerning,  aid,  or 
taite  any  part  in,  tke  defence  thereof;  or  takcf  or  receive,  ^ther 
directlj  or  indireetlyv  ftom  ai  defeodanl)  therein,  or  other  person, 
a  fee,  gratuity,  or  reward,  for  or  upon  any  cause,  oooslderatioo, 

K?tence,  understanding,  or  agreement,  cither  express  or.  implied,, 
ving  relation  thereto,  or  to  the  prosecution  or  defence  thereof. 
Id.,  f  2.  atd'4.     See  P^tral-CeUt,  f  WK 

ISO.  Penattr. 

An  attorney  or  counsellor,  who  violates  either  of  the  last  two 
sections,  is  guilty  of  a  misdemeanor;  and,  on  conviction  thereof, 
shall  be  punished  accordingly,  and  must  be  removed  from  office 
by  the  supreme  court. 

u..  f  8. 

I  81.  lAwmAtntlmn  of  provisions. 

This  article  does  not  prohibit  an  attorney  or  counsellor  from 
defending  himself  in  person,  if  prosecuted  either  civilly  or  crim- 
inally. 

Id.,  f  4.     See  iNmal  Oede.  |  tfll. 
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ARTICLES  THIRD. 

Bmierca  provitions  ooneeming  certain  ministeriai  ojflcers,  con- 
nseted  wUh  the  adminietration  of  justice  ;  and  medal  pravi- 
sioM  concerning  offloen  of  that  deicription,  attached  to  two  or 
more  courts. 

Sec.   82.  QuallflcatlonB  of  ftte]iogrAph«r. 

8S.  General  duty  of  stenographer;  notefl,  whtB  tD  bt  fflid. 

84.  Notes,  how  preserred;  when  written  out. 

85.  Stenographers  to  furnish  gratuitously  copies  of  proceedings  to  Judg<B. 
bU.  To  furnish  like  copies  to  parties,  district-attorney,  attorney-geoecil. 

or  presiding  judge;  compensation. 

87.  These  sections  applicable  to  asalstant-stenographers. 

88.  SuperTiaors  to  provide  for  componsation,  etc.,  of  stenographer!. 

89.  Clorks  of  appellate  diylslon  and  special  deputy  clerks. 

90.  Clerk  In  New-York  or  Kings,  not  to  be  referee,  etc. 

91.  Orlers  for  courts  of  record. 

92.  When  sheriff,  constable,   etc.,   to  act  as  crier. 

98.  Custody,    charge    and    control    of    the    seals,    books,    files,    rworda, 
papers,  etc. 

94.  Interpreter  for  courts  of  record  In  Kings  And  Queens  counties. 

95.  Attendants   -and    messengem,   how  appointed  in  Kings,  Queens   and 

Richmond  counties. 
9Q.  Duties,  of  persons  appointed  under  last  section* 

Vt,  Sheriff,   when  directed,   to  notify  constables,  etCt  to  attUlA  COVtk 
4i8.  Id.,  when   not  directed. 
98.  Penalty  for  neglect  of  officer  to  attend  eonrt^ 

§82.  [Am*d»  1003.]     ^oallfloatlonn  of  st^noffrMpIiera. 

Each  stenographer,  Bpecified  in  this  act,  is  an  officer  of  the 
court  or  courts,  for  or  by  which  he  is  appointed;  and,  before 
euterlng  iipon  the  discharge  of  his  duties,  must  subscribe  the 
constitutional  oath  of  office,  and  file  the  same  in  the  office  of  tho 
clerk  of  the  court,  or,  in  the  supreme  court,  in  the  office  of  the 
clerk  of  the  county  where  the  term  sits,  or  the  judge  resides, 
by  which  or  by  whom  he  is  appointed.  A  person  shall  not  l>e 
appointed  to  the  office  of  stenographer,  unless  he  is  skilled  \n 
the  stenographic  art  No  stenographer  of  any  court  in  this 
state  shall  be,  or  become,  interested,  directly  or  indirectly,  as 
coDtraiQting  party,  partner,  stockholder  or  otherwise,  in,  or  in 
the  performance  of,  any  contract,  work  or  business  relatinir 
to  the  preparation  or  printing  of  any  cage,  or  any  case  and 
exceptions,  or  any  case  containing  exceptions  on  appeal,  or 
any  bill  of  exceptions,  or  papers  on  appeal  from  non-enumer- 
ated motions,  or  briefs  or  points  of  counsel  in  any  case  in  any 
court  of  this  state.  If  any  such  stenographer  shall  be,  or  be- 
come, so  interested  in  any  such  work  of  preparation  or  printincr, 
unless  the  same  shall  be  devolved  upon  him  by  law,  he  shall 
forfeit  his  office. 

L.  I908,ch.4ff7.    In  effect  Sept.  1, 1901. 

S  83.  [Am*d,  1893,  1902.]  General  duty  «>f  stenoffraplierst 
notea  ivlieii  to  be  filed. 

Each  stenographer  specified  in  this  act  mast,  take  full  sten- 
ographic notes  of  the  testimony  and  of  all  other  proceedings  in 
each  cause  tried  or  heard.  The  court,  or  a  judge  thereof,  may, 
in  its  or  bis  discretion,  upon  or  without  an  application  for  that 
purpose  make  an  order  directing  the  stenographer  to  file  with  the 
clerk,  forthwith  or  within  a  specified  time,  the  original  stenogra- 
phic notes  taken  upon  a  trial  or  hearing,  whereupon  the  stenog- 
rapher must  file  the  same  accordingly.  Such  stenographer  shall 
take  complete  stenographic  notes  of  each  ruling  or  decision  of 
the  presiding  judge,  and  when  the  trial  is  by  jury  each  and  every 
remark  or  comment  of  such  judge  dnring  the  trial,  when  re- 
quested so  to  do  by  either  party,  together  with  each  and  everj- 
exception  taken  to  any  su(  h  ruling,  decision,  remark  or  comment 
by  or  ou  behalf  of  any  party  to  the  action.    In  case  of  an  appeal. 
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every  remark  or  comment  of  such  jadge  daring  the  trial,  duly 
excepted  to,  shall  be  the  subject  of  review,  but  the  case  and  ex- 
ceptions on  appeal  shall  be  settled  by  the  trial  justice  as  now 
provided  by  law.  After  any  such  ruling,  decision,  remark  or 
conmient  has  been  made  the  same  shall  not  be  altered  or  amended 
by  the  stenographer,  or  the  judge  presiding  at  the  trial  without 
the  consent  of  the  party  excepting  thereto  whether  the  same  is 
made  during  the  charge  of  the  court  to  the  jury  or  at  any  other 
time  during  the  trial.  The  stenographer  shall,  upon  the  payment 
of  his  fees  allowed  by  law  therefor,  furnish  a  certified  transcript 
of  the  whole  or  any  part  of  his  minutes,  in  any  case  reported  by 
him,  to  any  party  to  the  action  requiring  the  same. 

L.  1883,  ch.  388;  L.  1902,  ch.  106.    In  effect  March  12,  1902. 

I  84»  Ifotea,  how  preseirredi  when  written  out. 

The  original  stenographic  notes,  taken  by  a  stenographer,  are 
part  of  the  proceedings  in  the  cause;  and,  unless  they  are  filed, 
pursuant  to  an  order,  made  as  preaci-ibed  in  the  last  section,  they 
must  be  carefully  preserved  by  the  stenographer,  for  two  years 
after  the  trial  or  he&ring;  at  the  expiration  of  which  time  he 
may  destroy  the  same.  If  the  stenographer  dies,  or  his  office 
becomes  otherwise  vacant,  before  the  expiration  of  tha*  time, 
they  must  be  delivered  to  his  successor  in  office,  to  be  held  by 
him  with  like  efifect,  as  if  they  had  been  taken  by  him.  They 
must  be  written  out  at  length  by  the  stenographer,  if  a  judge  of 
the  court  so  directs,  or  if  the  stenographer  is  required  so  to  do, 
by  a  person  entitled  by  law  to  a  copy  of  the  same,  so  written  out. 
Unless  such  a  direction  is  given,  or  such  a  requisition  is  made, 
the  stenographer  is  not  bound  so  to  write  them  out. 

I  85.  SteiiOfrraphe<rs  to  furnlHli  grmtuittkuulr  eoples  of 
proeeedlnffSy  to  Jadare. 

Bach  stenographer,  specified  in  this  act,  must,  upon  request, 
famish,  with  all  reasonable  diligence  and  without  charge,  to  the 
judge  holding  a  term  or  sitting,  which  he  has  attended,  a  copy 
written  out  at  length  from  his  stenographic  notes,  of  the  testi- 
mony and  proceedings,  or  a  part  thereof,  upon  a  trial  or  hearing, 
at  that  term  or  sitting.  But  this  section  does  not  affect  a  pro- 
vision of  law,  authorizing  the  judge  to  direct  a  party  or  the 
parties  to  an  action  or  special  proceeding,  <7r  the  county  treasurer, 
to  pay  the  stenographer's  fees  for  such  a  copy. 

I  HH,  [Am*d,  1006.]  To  farnislk  like  coplea  to  partieH,  uIm- 
trlet-attomey,  attoriier*seneral  or  presldlngr  Judire;  cont- 
Feniiatlon. 

Each  stenographer,  specified  in  this  act,  must  likewise,  upon 
request,  furnish,  with  all  reasonable  diligence,  to  the  defeiulant 
in  a  criminal  cause,  or  a  party,  or  his  attorney  in  a  civil  cause,  in 
which  he  has  attended  the  trial  or  hearing,  a  copy,  written  out 
at  length  from  his  stenographic  notes,  of  the  testimony  and  pro- 
ceedings, or  a  part  thereof,  upon  the  trial  or  hearing,  upon  pay- 
ment, by  the  person  requiring  the  same,  of  the  fees  allowed  by 
law.  If  the  district-attomey,  the  attorney-general  or  the  judge 
presiding  at  the  trial  in  a  criminal  cause,  requires  such  a  copy, 
the  stenographer  is  entitled  to  his  fees  therefor,  but  he  must  fur- 
nish it,  upon  receiving  a  certificate  of  the  sum  to  which  he  is  so 
entitled,  which  shall  be  a  county  charge,  and  must  be  paid  by 
the  county  treasurer,  upon  the  certificate,  like  other  county 
charges. 

L.  1906,  ch.  888.    In  ^ect  Kay  10.  190R. 

I  87.  Tbese  Mectlons  applicable  to  assistant  steaoffra- 
phers. 

The  provisions  of  the  last  five  sections  are  also  applicable  to 
each  assistant-stenographer,  now   iu  office,  or  appointed  or  em- 
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ployed,  pnrauant  to  any  prorision  of  this  set  except  that  the 
stenographic  notes,  taken  by  an  aasistant^tenographcr,  mast,  If 
be  dies  or  bis  olfiee  bccvimes  otherwise  vacant,  be  delivered  to  the 
stenographer,  to  be  held  by  him  with  like  efifect,  as  if  they  had 
been  taken  by  him. 

}  88.  Supervisors  to  provide  for  coo&penaatioo,  ote.,  of 
■  tenoffXM  plier  ■• 

The  boai-d  of  supervisors  of  each  county  must  provwle  for  the 
payment  of  the  sums,  chargeable  upon  the  treasury  of  the  comity, 
for  the  salary,  fees,  or  expentiea  of  a  stenograplwr  or  aasistani- 
stenographer;  and  all  laws  relating  to  raising  money  in  a  county, 
by  the  board  of  supervisors  thereof,  are  applicable  to  those  -sumo. 

f,  89.  [AmM,  189S,  1890,  lfKI8,  19Wk  t«07,  1908.1  Olorta  of 
appellate  ^wUtion.  and   apeelol  dep«ty  clerk*. 

The  justices  of  the  appellate  division  in  i}afh  department  shall, 
from  time  to  time,  appoint  and  shall  have  the  power  to  remove  a 
clerk,  who  shall  keep  his  office  at  a  place  to  be  designated  by  the 
said  justices.  In  counties  containing  a  city  having  a  population 
of  not  less  than  three  hundred  thousand  and  not  more  than  one 
million,  wholly  within  the  county,  the  justices  of  the  supreme 
court  residing  in  the  county,  or  a  majority  of  them,  shall  appoint, 
and  at  pleasure  remove,  a  special  deputy  to  the  county  clerk  for 
«ach  nart  or  term  of  the  courts  of  which  he  is  clerk,  whose  duty 
it  shall  be  to  attend  each  session  of  the  part  or  term  of  the  covit 
to  which  he  is  assigned  and  keep  the  minutes  thereof  and  to  per- 
form such  other  duties  as  shall  be  prescribed  by  the  rules  made 
by  such  justicen;  such  special  deputy  clerks  shall  be  subject  to  the 
supervision  of  the  county  clerk,  and  shall  possess  the  same  power 
and  authority  as  the  county  clerk  at  any  sitting  or  term  of  the 
court  which  he  attends,  with  respect  to  the  business  transacted 
thereat;  the  minutes  and  recordB  kept  by  such  special  deputy 
clerks  shall  be  part  of  tlie  records  of  the  court  and  shall  be  kept 
by  the  county  clerk  in  his  office  and  he  shall  give  extracts  from 
such  minutes  and  records  as  now  prescribed  by  law.  The  salary 
of  such  special  deputy  clerks  shall  be  fixed  by  the  ju.stices  of  the 
supreme  court  residing  in  the  county,  or  a  majority  of  them,  and 
when  so  fixed  shall  be  paid  from  the  court  funds  of  said  county. 
In  every  other  county  each  county  clerk  may,  subject  to  the  ap- 
proval of  the  justices  of  the  supreme  court  residing  within  the 
judicial  district  of  the  appointee,  from  time  to  time,  by  an  instru- 
ment in  writing,  filed  in  his  office,  ap^ioint,  and  at  pleasure  re- 
move, one  or  more  special  d(M)uty  clerks  to  attend  upon  any  or 
all  of  the  terms  <5>r  sittings  of  the  courts  of  which  he  is  clerk,  and 
in  any  county  having  a  population  of  more  than  sixty  thousand 
at  the  last  enumeration,  and  except  in  the  county  of  Queens, 
where  the  salary  of  the  chiof  or  principal  clerk  in  attendance  at 
each  of  said  courts  shall  be  the  sum  of  three  thousand  dollars, 
the  salary  of  such  special  deputy  clerks  shall  be  fixed  by  a  justice 
of  the  supreme  court,  residing  in  such  county  and  when  the  said 
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salary  {«hall  he  so  fixed  the  same  shall  he  paid  from  the  court 
funds  of  «aid  county  or  from  an  appropriation  made  therefor. 
Each  person  so  appointed  mast,  before  he  enters  «pon  the  drnties 
of  his  office,  subscribe  and  file  in  the  clerk's  oCDce  the  coMtitn- 
tional  oath  of  office;  and  he  possesses  the  same  power  and  au« 
thority  as  the  clerk  at  any  sitting?  or  term  of  the  court  which 
he  attends,  with  respect  to  the  business  transacted  thereat.  The 
proTisions  of  this  section  shall  not  apply  to  the  first  judicial 
department. 

L.  1806.  oh.  M6;  U  1800,  eh.  e04;  L.   1003,  cb.  620:  L.   1006,  ch.  620;  L. 
1907,  €fa.   188;   L.   1006,  cfa.  104.    In  effect  Sept.  1,   1006. 

§  90.   [Added*  1877f  am'd,  1809,  1897.]    Cleric  In  New-York, 
or  KiBa»%  not  to  be  referee,  etc. 

No  person  holding  the  office  of  derk,  deputy  clerk,  special  dep- 
■ty  derk,  or  jueistaut  in  the  clerk's  ottce,  of  a  court  of  record 
within  tiie  coanty  of  New  York,  shall  hereafter  be  appointsed  by 
any  court  or  judge,  a  referee,  receiver  or  commissioDer,  except 
by  the  written  consent  of  all  parties  to  the  action  or  special  pro- 
ceeding other  than  the  parties  in  default  for  failure  to  appear  to 
plead. 
U  1876,  ch.  206;  L.  1806,  ch.  008;  L.  1807,  ch.  404.    In  effect  May  17.  1807. 


9  91«  lAm'd,  1895,  1901,  1908,  1900.]  Criers  for  eanrts  of 
reeord. 

The  county  judge  of  eoich  county,  except  Kings  and  Erie,  from 
time  to  time,  may  appoint  and  at  pleasure  remove,  a  crier  for  the 
courts  of  record  held  in  his  county,  who  is  entitled  to  a  compen- 
sation fixed  and  to  be  paid  as  prescribed  by  law,  except  in  the 
county  of  Westchcister  where  the  compensation  of  such  crier  shall 
be  fixed  by  the  county  judge,  not  to  exceed  the  sum  of  one  thou- 
sand two  hundred  dollars  a  year  to  be  paid  in  equal  monthly  pay- 
ments by  the  treasurer  of  Westchester  county  in  full  compenna- 
tion  for  all  services  rendered  by  him,  and  except  in  the  county  of 
Queens  where  the  compensation  of  such  crier  shall  he  the  sum  ot 
one  thousand  eight  hundred  dollars  a  year,  to  be  paid  in  equal 
monthly  payments,  and  to  be  a  county  charge.  The  justices  of 
the  suppefBae  court  residing  in  the  eighth  judicial  district,  togother 
with  the  county  judge  of  Erie  county,  or  a  majority  of  them, 
shall  appoint,  and  may  at  pleasure  remove  one  or  more  criers  for 
ail  the  courts  of  record  held  in  the  siiid  county  of  Erie.  Such 
criers  appointed  for  Erie  county  shall  each  receive  one  thousand 
two  hundred  dollars  a  year,  to  be  paid  in  equal  monthly  payments 
by  the  treasurer  of  Brie  county  in  full  compensation  for  all 
services  rendered  hj  them. 

L.  1805,  cb.  046;  L.  1001,  ch.  387;  L.  1903,  ch.  001;  L.  1006.  eh.  660.  In 
effect  Sept.  1,  1006. 
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§  09«  Wb«n  slKerlll,  constable,  ete.,  to  act  as  crle#. 

A  sberifE,  deputy  sheriff,  or  constable,  attending  a  term  of  a 
court  of  record)  must,  when  required  by  the  court,  act  as  crier 
therein;  and  be  is  not  entitled  to  any  additional  compensation 
for  that  service. 
L.    1847,  ch.  470,  part  of  fi  42  <4  Edm.  689),  am*d. 

S  93.  [Am*d,  1895,  1890.]  Custody,  cbar^e  and  control  of 
the  seala,  books,  files,  records,  iH^pcrs,  etc. 

The  seals,  books,  files,  records,  papers  and  documents  of  the 
siii)orior  court  of  the  city  of  New  York,  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court  of 
BtiffaTo,  and  the  city  court  of  Brooklyn,  shall  be  deposited  in  the 
ollices  of  the  clerks  of  the  several  counties  In  which  said  conrt^i 
hare  heretofore  existed,  and  shall  be  kept  and  preserred  by  said 
clerks,  separate  and  apart  from  the  other  books,  records,  papers 
and  documents  in  their  respectiTe  offices,  and  shall  be  kept  in 
charge  of  special  deputy-clerks,,  to- be  desi^ated  by  said  county 
clerks,  >so  as  to  be  readily  accessible  for  inspection;  and  the  jus- 
tices* of  the  supreme  court,  and  the  said  clerks  of  the  said  several 
counties,  respectively,  shall  have  the  same  powers  with  respect  to 
the  said  books,  files,  records,  papers  and  dociunents  as  the  judges 
and  clerks  of  said  superior  court  of  the  city  of  x>ew  York,  and  the 
court  of  common  pleas  for  the  city  and  county  of  New  York,  the 
s^p^ritt^  court  'of  Buffalo  and  the  city  court  of  Brooklyn,  re- 
spectively, had  and  possessed  in  reference  thereto. 
L.  169ft,  eb.  946;  L.  1896.  cfa.  74.    In  effect  March  5^  1896. 

§  84.  [Am'd,  18»6,  1S»7,  1906.]  Interpreters  for  courts  of 
reoord  In.  Klnars  and  <|«eens  conn  ties. 

The  justices  of  the  supreme  court  for  the  second  judicial  dis- 
trict, residing  in  Kings  county  or  a  majority  of  them;  the  justice 
or  justices  of  the  supreme  court  residing  in  Queens  county,  or  a 
majority  of  them;  the  county  judge  of  Queens  county,  may  ap- 
point an  interpreter  or  interpreters  to  attend  the  terms  of  those 
courts  except  the  county  court  and  surrogate's  court,  held  in 
Kings  county,  at  which  issues  of  fact  are  triable,  and  fix  the 
salaries  of  suoh  interpreters,  except  that  such  interpreters  so  ai>- 
pointod  in  the  county  of  Queens  shall  receive  a  salary  of  one 
thousand  eight  hundred  dollars  a  year,  to  be  a  county  charge,  anil 
such  interpreters  shall  hold  office  during  good  behavior. 

L.  1WW,  rh.  724;  L.  1807,  ch.  92:  L.  1906.  ch.  629.  In  effect  Sept,  1,  1906, 
See  pOBt.  S  860. 

9  Pn.  rAm'd,  lH9tif  1f>06.  lf»07.1  Attendants  and  mesaea- 
HTcrN,  honv  appointed  In  KlnHTM*  ^neens  and  Richmond 
conntSes.  •  '   .  . 

The  justices  of  the  supreme  court  for  the  second  judicial  dis- 
trict residing  in  Kings  county,  or  a  majority  of  them:  the  ju.stice 
or  justices  of  the  supreme  court  residing  in  Queens  county,  or  a 
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majority  of  them;  the  justice  or  justices  of  the  supreme  coui-t  /< 
rtsiding  in  Richmond  county,  or  a  majority  of  them;  the  coanty  • 
judges  of  Kings  county,  the  county  judge  of  Queens  county,  and 
the  surrogate   of   Kings   county    may   appoint,   and   at   jjleasure 
remove  all  attendants  and  messengers,  and  court  officers  m  their 
respective  courts  in* said  counties. 

U  1890,  ch.  946;  U  1906,  ch.  629;  L.  1907.  cb.  614.   In  effect  Aug.  7,  1907. 

,  '•  • 

i  ae.  [Am'd,  1906,  1907.]  Duties  of  per/ionii  appointed 
mnder  last  section. 

Each  of  the  persons,  appointed  as  prescribed  in  the  last  section, 
mn&t  attend,  from  day  to  day,  the  terms  and  sittings,  '^ithiu  their 
respective  counties,  of  the  court  to  which  he  is  assigned,  to  pre- 
«erve  order,  and  to  perform  whatever  services  may  be  r**tiulred  of 
him,  by  the  judge  presiding  thereat.     Each  of  said  court  attend- 
ants so  appointed  in  the  county  of  Queens  shall  receive  a  ^salary, 
of  one  thousand  five  hundred  dollars  per  annum,  except  the  chief 
attendant  in  each  court  in  said  county,  who  shall  receivfe  a  salary*' 
of  one  thousand  eight  hundred  dollars  per' annum,  to  be  a  county 
charge.     Each  of  said  attendants,  so  appointed  in  the  county  of. 
Richmond,  shall  receive  a  salary  to  be  fixed  by  the  justice  or  , 
justices  residing  in  Richmond  county,  or  by  a  majority  of  them;  , 
such  salary,   so   fixed,   shall  be  subject  to   the   approval   of  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York, 
in  its  discretion,  and  shall  be  a  county  charge. 

L.  1870,  ch.  648,  S  2;  L.  1906,  ch.  629;  L.  1907,  ch.  614.  In  effect  Aug.  7, 
1907. 

9  97.  (Am'd,  1896,  1896,  1900,  1903,  1904,  1905.]  Skerlfls  to 
notify  constables,  et   cetera,  to  attend  courts. 

The  sheriff  of  each  county,  except  New  York  and  Kings,  must 
within  a  reasonable  time  before  the  sitting,  in  his  county,  of  any 
term  of  court,  notify,  in  writing  or  personally,  as  many  constables 
or  deputy  sheriffs  of  his  county,  as  he  deems  necessary,  to  appear 
and  attend  upon  the  term  during  its  sitting.  In  addition  to  such 
(Hmstables,  or  deputy  sheriffs,  the  justices  of  the  supreme  court  of 
the  eighth  judicial  district  residing  in  the  counter  of  Erie,  or  a 
majority  of  them,  shall,  in  their  discretion,  appomt  and  at  their 
pleasure  may  remove  one  or  more  court  oflBcers,  whose  duty  it 
shall  be  to  attend  at  the  justices*  chambers  and  at  special  terms 
of  the  supreme  court  held  in  said  county  of  Erie.  The  county 
judge  and  the  surrogate  of  Erie  county  may  each  appoint,  and  at 
pleasure  remove,  one  court  oflBcer  to  attend  their  respective  courts 
m  said  county,  and  to  perform  such  duties  in  respect  thereto  as 
the  said  county  judge  and  the  surrogate  may  prescribe.  Such 
officers  shall  possess  all  the  powers  of  oflScers  designated  by 
sheriffs  to  attend  upon  such  courts,  and  shall  each  receive  a  salary 
not  to  exceed  one  thousand  two  hundred  dollars  a  year,  to  be  paid 
in  equal  monthly  payments  by  the  treasurer  of  the  county  of  Erie. 
The  sheriff  of  said  county  of  Erie  shall  not  bo  required  to  attend 
or  designate  any  oflBcer  to  attend  at  justices'  chambers  or  at 
special  terms  of  the  supreme  court,  or  at  any  term  of  the  county 
coart  and  surrogate's  court  held  in  said  county  of  Erie  unless  re- 
quested so  to  do  by  the  justice,  judge  or  surrogate  presiding 
thereat.     Each  of  the  justices  of  the  supreme  court  residing  in 
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Kings  county  may  appoint  and  at  pleasure  remove,  a  clerk  to 
sucb  ynstiee  at  a  salary  uot  exceeding  two  thouHand  live  hundred 
dollars  a  year,  to  be  raised  and  paid  iu  the  same  manner  as  the 
salaiyes  of  attendants  and  officers. 

L.  1885.  ch.  046;  U  1896.  ch.  891;  L.  1000.  ch.  138;  L.  1903,  clr.  617;  L. 
1004,  ch.  745;  L.  1006,  ch.  03.      In  effect  Jaottary  1.  1906. 

9  88.  [Am'd,  1008.]    Number. 

In  any  county  where  the  compeiis&tion  of  such  attendants  is 
now  fixed  by  statute  at  the  sum  of  three  dollars  per  day  and 
mileage,  the  number  of  attendants  to  be  appointed  for  any  obo 
term  of  eonrt,  pursuant  to  the  last  preeedhig  section,  shall  not 
excee'd  eighteen. 
2  R.  S.  280,  S  84;  L.  1003,  ch.  617.    In  effect  Sopt.  1,  1903. 

S    09.   [Am'dy  1008.1    Penalty  for  negriect  of  oiReer  to  at- 
tend covrt. 

Bach  constaUe  or  deputy  sherilt,  seasonably  notified,  as  pre- 
scribed in  the  last  two  sections,  must  attend  the  term  accord- 
ingly; and  for  each  day's  neplert  he  may  be  fined  by  the  court, 
at  the  term  which  he  was  notified  to  attend,  a  sum  not  exceeding 
five  dollars. 
Id..  §  85;  L.  1903,  ch.  617.    In  effect  Sept.  1,  19C6. 
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'   CHAPTER  II. 

Powera,  Duties,  and  Liabilities  of  a  Sherifi)  or  other' 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Civil  Case. 

n?LB     1.-  ProTltlottt  rtUtiiqr  to  tk^  Bxsestlon  of  €trll  Mtrndstot  fvBtMHf. 

TITLS  II.-ProTltloiii  foisting  U  the  Sxtentloa,  bj  a  Sheriff*  of  a  Xaadftte 
•9*1  Bit  the  PenoB. 

nriE  Ul.-lBpUeBUoB  of  the  foreffolBf  ProrlitoBe  to  the  FreeeedtBt  «f  b 
Coroaer. 

TIfU  IT.— Powers,  Datlei  ead  LlBbllltlei  of  bb  loeomlBf  BBd  OBt«otBft 
Sheriff  reipeetlrelj,  ToBchUy  the  Metten  iBclBded  Ib  thla 
CkBptef. 

XITLB  I. 

PkOTinons    relating  to  the  execution   of  ciTil  mandttkee 
generally. 

••e.  100.  Sheriff  to  furnUh  certain  minute. 

101.  Copy  of  procees,  etc.,  to  be  delivered  when  eerred. 

102.  Sberlir  to  ezecntit  proceeB,  etc.;  taaf  retttrn  by  mall. 

103.  Liability  for  neglect  In  special  proceedings. 

lOi.  Sheriff  may  coBUDaad  the  power  of  the  cotiBty,  to  otereomB   re- 

aletance. 
100.  Names  of  reslsters  to  be  certified. 
106.  Poniabment  for  refuaing  to  assist. 
lOV.  GoTemor  may  order  out  military. 

106.  Triel  of  claim  of  title,  by  third  peraon,  to  prapertr  Mtiad  hy  thBitff, 
lOe.  Bzpensea,   how  paid. 

f  100.  Sheriff  to  fnrnlBli  certain  minute. 

A  sheriff,  to  whom  a  mandate  of  .taxj  deacuiptioiiv  ift  MiveMd 
to  be  executed,  must,  without  compensation,  give  to  the  person 
delfrerin^  the  same,  if  requiredy  a  minute  in  wiitlng,  signed  bj 
the  sheriff,  specifying  the  names  of  the  parties,  the  general  na^ 
ture  of  the  mandate,  and  the  day  and  hour  of  receiving  the  same. , 

9  B.  8.    440.  I  79  (3  B.  S.,  5tb  ed.,  788;  2  Bdm.  468),  am'd. 

I  lOl.  CAm'd»  1ST7,]  Copy  of  prooeMSr  «tc.,  to  ho  doUTored 
when  served. 

A  sheriff  or  other  officer,  serving  a  mandate,  most,  upon  the 
request  of  the  person  served ,  deliver  to  him  a  copy  thereof,  with- 
out compensation. 

U..  I  76. 


I  XXL  {Am^dr  JiSlTO    Shoiff  io  cseentfe  mwwmmmi  «t#.| 
retvrn  hr  mall. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  aad 
dellrered,  must  execute  the  same  according  to  the  command 
thereof,  and  make  return  thereon  of  h\»  proceedings,  under  his 
band.  For  a  violation  of  this  provision,  he  is  liable  to  the  party 
Aggrieved,  for  the  damages  sustained  by,  bim:  in  addition  to  any 
fiiie»  or  other  ponishment  or  proceeding^  authorised  by  law.  A 
vandate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 
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depositing  the  same  in  the  post-office,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the  clerk,  at  the  place  where  his 
office  is  situated;  unless  1±ie  officer,  making  the  return  in  the 
name  of  the  sherifif,  resides  in  the  place  where  the  clerk's  office  is 
sitaate4- 

2  R.  S.  440,  f  77;  L.  1860,  ch.  225,  |  3  (4  Edm.  099). 
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1  103.   [Am'd,  1877.]    Liability  for  neffleet  in  ffpe«ial 
eeedlnara* 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  or 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  judge 
or  other  officer,  in  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex- 
ceeding twenty-five  dollars,  and  is  liable  to  the  party  aggrieved 
for  his  damages  sustained  thereby. 

2  R.  6.    651,  I  8  (2  Edm.  SH). 

1  104.  Sheriff  may  command  the  power  of  tlie  coant^y  t^ 
overoome  resistance. 

If  a  sheriff,  to  whom  a  mandate  is  directed  and  delivered,  finds, 
or  has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  thereof,  ne  may  command  all  the  male  persons  in  his 
county,  or  as  many  as  he  thinks  proper,  and  with  such  arms  as 
he  directs,  including  any  military  organization  armed  and 
equipped,  to  assist  him  in  overcoming  the  resistance  andj  if  neces- 
sary, in  arresting  and  confining  the  resisters,  their  aiders  and 
abettors,  to  be  dealt  with  according  to  law. 

2  R.  S.    441,  5  80  (2  Edm.  4S9;  8  B.  S..  6th  ed..  740). 

I  lOQ.  Names  of  resisters  to  be  oertilled. 

The  sheriCf  must  certify  to  the  court,  from  which  or  by  whose 
authority  the  mandate  was  issued,  the  names  of  the  resisters, 
their  aiders  and  abettors,  as  far  as  he  can  ascertain  the  same,  to 
the  end  that  they  may  be  punished  for  their  contempt  of  the 
court. 

Id.,  i  81.  am'd. 

I  loe.  Pvnislunent  for  refnslnr  to  msslst. 

A  person,  commanded  by  a  sheriff  to  assist  him,  as  prescribed  in 
the  last  section  but  one,  who,  without  lawful  cause,  refuses,  or 
neglects  to  obey  the  command,  is  guilty  of  a  misdemeanor. 
Id.,  I  89,  am*d. 

9  107.   Governor  may  order  oat  military. 

If  it  appears  to  the  governor,  that  the  power  of  a  county  Will 
not  be  sufficient,  to  enable  the  sheriff  thereof  to  serve  or  execute 
the  process  or  other  mandates,  delivered  to  him,  he  must,  on  the 
application  of  the  sheriff,  order  such  a  military  force,  from  an- 
other county  or  counties,  as  Is  necessary. 

Id.,  I  88. 

i  <liO0.  CAln'd,  1895^]  Trial  of  claim  of  title  by  tblrd  per- 
son, to  property  seised  by  sberlff. 

Where  it  is  specially  proscribed  by  law,  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  e 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by 
a  person  not  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law 
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1.  The  sheriff  must  from  time  to  time  notify  as  many  persona 
to  ttteod  as  it  is  necessary  in  order  to  form  a  jary  of  twtftv« 
persons  qualified  to  serve  as  trial  jurors  in  the  county  court  of  the 
county,  or  in  the  city  and  county  of  New  York,  in  the  supreme 
court  to  try  tlie  validity  of  the  claim. 

2.  upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  party  at  whose  instance  the  property 
claimed  was  taken  by  the  sheriff.  For  the  purpose  of  compelling 
a  witness  to  attend  and  testify,  the  sheriff,  upon  the  application 
of  either  party  to  the  inquisition,  must  issue  a  subpoena,  as  pre- 
Kribed  in  section  854  of  this  act,  and  with  like  effect;  'except  that 
a  warrant  to  apprehend  or  commit  a  witness,  in  a  case  specified 
in  section  865  or  section  856  of  this  act  may  be  issued  by  a 
judge  of  the  court  in  which  the  action  is  brought,  or  by  the. 
county  judge. 

3.  ITie  sheriff  or  under  sheriff  must  preside  upon  the  trial.  A 
witness,  produced  by  either  party,  must  be  sworn  by  the  presiding 
officer,  and  examined  orally  in  tne  presence  of  the  jury.  A  Wit- 
ness who  testifies  falsely  upon  such  an  examination  is  guilty  of 
perjury  in  a  like  case  and  is  punishable  in  like  manner  as  upon 
the  trial  of  a  civil  action. 

U  1»5,   ch.    946. 

f  109.  [Am'd,  1886.]      ICxpenses,  bo^r  paid. 

^  Upon  such  a  trial  there  are  no  costs;  but  the  f^es  of  the  sheriff, 
jurors  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or  the 
comity  judge  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claimant,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to'  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  claimant;  each  party  must 
pay  his  own  witnesses'  fees,  and  the  sheriffs  and  jurorr  fees  muiit 
be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
him  snch  reasonable  sum,  as  may  be  necessary  to  cover  his  legal 
fees,  and  the  jurors'  fees.  The  isheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him,  after  deducting  his 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec- 
tion. 

L-.lttO,  cb.  04e.    See  2  R.  S.  4.  {  12;   H  ^^S,  14184». 
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TITLE  II. 

Pzaviuons  relating  to  the  execution,  by  a  sherifl;  ot  a  tumf 
date  against  the  person. 

Arllcle  1.  Arresting,  conveying  to  Jail,  and  committing  a  prisooer. 

2.  Jails;   Jail  discipline;   and  regulations  concerning  the  conflnemMii 

and  care  of  prLBoners. 
t.  Temporarr  Jails,  and  temporaty  removal  of  prisoners  from  JaO. 
'    JaU  llberiins;  escapes. 
,  Action  upon  and  assignment  of  a  bond  for  Jail  liberties. 
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ARTICLBS  FIRST. 

Arreiting,  conveying  to  jaU,  and  committing  a  prisoner. 

Sec.  110.  Prisoner,  bow  kept. 

111.  Imprisonment  on  execution. 

112.  Id.;   in  other  counties. 

113.  Charges  for  food,  etc.,  when  prohibited. 

114.  Also  for  waiting  for  prisoner. 
116.  Rates  of  charges  for  lodging,  etc. 
116.  Prisoner   may   send  for  necessaries. 
IIT.  Charges  for  rent,  etc.,  prohibited. 

118.  Prisoner,  how  conveyed  to  Jnll  through  anetber  ceontj. 

119.  Officer  or  prisoner  not  liable  to  arrest. 

I  no.  Prisoner,  how  kept. 

A  person  arreeted,  by  virtue  of  an  order  of  arrest,  in  an  actioa 
or  special  proceeding  brought  in  a  court  of  record;  or  of  an  exe- 
cution issued  upon  a  judgment  rendered  in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail;  must  be  safely  kept  in 
custody,  in  the  manner  prescribed  by  law,  and.  except  as  other- 
wise prescribed  in  the  next  two  sections,  at  his  own  expense, 
nntil  ne  satisfies  the  judgment  rendered  against  him,  or  is  dis- 
charged according  to  law. 

3  R.  8.  378,  H  76  and  77  (3  B.  S.,  5th  ed.,  659;  2  Bdm.  391).  oonsolidated 
and  extended. 

§  111.  [Am*d,  1886.]      ImpriBonment  on  ezeovtlon. 

No  person  shall  be  imprisoned  within  the  pri.son  walls  of  any 
jail  for  a  longer  period  than  three  months  under  an  execution  or 
any  other  mandate  against  the  person  to  enfopxje  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  couusi4  foes  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  lens  than  the  8um  of  five  hundrcnl  dollars; 
and  where  the  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imprisonment  shall  not  continue  for  a  longer 
period  than  six  months.  It  shall  be  the  duty  of  the  sheriff  in 
whose  custody  any  such  person  is  held  to  disohnrgo  such  person  at 
the  expiration  of  said  respective  periods  without  any  formal  ap- 
plication being  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six 
months  upon  any  execution  or  other  mandate  against  the  person, 
and  no  action  shall  be  commenced  against  the  sheriff  upon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene- 
fit of  such  liberties,  as  provided  in  articles  fourth  and  fifth  of 
this  title  for  an  escai)e  made  after  the  expiration  of  six  months* 
imprisonment  as  aforesaid.  Notwithstanding  such  a  dischargre  In 
eitner  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imorisoned 
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which  ho  had  before  such  execution  or  mnndule  was  issued;  but 
the  prisoner  shall  not  be  again  imprisoned  upon  a  like  i)rocess 
K<ned  in  the  same  action  or  arrested  in  any  action  upon  any  judg- 
ment nnder  which  the  same  may  have  been  granted.  Except  in 
a  case  hereinbefore  specified  nothing  in  this  section  shall  eflFect  a 
commitment  for  contempt  of  court. 

L  18S«,   ch.  672,    S«»e  U  157,   1494,   2202,   3033. 

1112.  [Am>d,  1883.]     ld.$  in  otber  eonnties. 

In  any  county,  if  a  prisoner,  actually  coutiued  in  jail,  makes 
oath  before  the  sberiif,  jailer,  or  deputy -jailer,  that  ho  is  unable 
to  support  himself  during  his  imprisonment,  his  uupi)ort  is  a 
county  charge. 

U  1875,  ch.  251.  Sf  1  and  4. 

111:1.  Charffea  for  food,  etc.,  vriten  prohibited. 

A  sheriff  or  other  officer  shall  not  charge  a  person,  whom  he 
has  arrested,  with  any  sum  of  money,  or  demancf,  or  receive  from 
him  money,  or  any  valuable  thing,  for  any  drink,  victuals  or 
other  thing,  famished  or  provided  for  the  officer,  or  for  the  pris- 
oner, at  any  tavern,  ale-house,  or  public  victualing  or  drinking 
hoQse. 
3  B.  S.  426,  i  1  (3  B.  S..  6th  ed.,  724;  2  Edm.  444). 

I  114.  Also  for  'waitinfiT  for  prlMoner. 

A  sheriff  or  other  officer  shall  not  demand  or  receive  from  a  per- 
son, arrested  by  him,  while  in  his  custody,  a  gratuity  or  reward, 
upon  any  pretence,  for  keeping  the  prisoner  out  of  jail;  for  going 
with  him  or  waiting  for  him  to  find  bail,  or  to  agree  with  his  ad- 
Tersary;  or  for  any  other  purpose. 
Id.,  I  2,  am'd. 

i  115.  Rates  of  charires  for  lodarlngr,  etc. 

If  a  person  arrested  is  kept  in  a  house,  other  than  the  jail  of  the 
connty,  the  officer  arresting  him,  or  the  person  in  whoso  custody 
he  is,  shall  not  demand  or  receive  from  him  any  greater  sura,  for 
lodging,  drink,  victuals,  or  any  other  thing,  than  has  been  there- 
tofore preBcriiH>d  by  the  court  of  sessions  of  the  county;  or,  if 
DO  rate  has  been  prescribed  by  the  court  of  sessions,  than  is  al- 
lowed by  a  justice  of  the  peace  of  the  same  town  or  city,  ui)on 
proof  that  the  lodging  or  other  thing  was  actually  furnished,  at 
the  request  of  the  prisoner.  And  such  an  oificor  or  person  shall 
not,  in  any  case  or  upon  any  pretext,  demand  or  receive  compen- 
sation for  strong,  spirituous,  or  fermented  liquor,  or  wine,  sold  or 
deliTered  to  the  prisoner. 

!<!.,  {  3. 

I  lis.  Prisoner  may  send  for  neceniiarieH. 

K  prisoner  so  kept  in  a  house,  may  send  for  and  have  beer,  ale, 
9<ler,  tea,  coffee,  milk,  and  necessary  food,  and  such  bedding, 
iJnea  and  other  necessary  things,  as  he  thinks  fit,  from  whom  he 
pleases  without  detention  of  the  same  or  any  part  thereof  by,  or 
pying  for  the  same,  or  any  part  thereof  to,  the  officer  arresting 
niffl,  or  the  person  in  whose  custody  he  is. 

K  I  4. 

i  117.  Cliarflres  for  rent,  etc.,  prohibited. 

A  sheriff,  jailer,  or  other  officer,  shall  not  demand  or  receive 
*oney,  or  any  valuable  thing,  for  chamber  rent  in  a  jail;  or  any 
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fee,  couiponsation,  or  reward,  for  the  commitment,  detaining  in 
custody,  rolonsc,  or  discharge  of  a  prisoner,  other  than  the  fees 
expressly  allowed  therefor  by  law. 
Id.,  g  5. 

i  118.  PrlMoncr,  ikorv  conveyed  to  Jail  throvyli  amother 
county. 

A  sherifF  or  other  ofiicer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  throngh  one  or  more  other  counties,  in 
the  ordinary  route  of  travel,  from  the  place  wht^-e  the  prisoner 
was  arrested,  to  the  place  where  lie  is  to  be  delivereil  or  confined. 

2  R.  S.  42<t,  S  0. 

§  110.  OflUcer  or  prlwoner  not  liable  to  arreat. 

.  A  prisoner  so  conveyed,  or  the  officer  having  him  in  custody,  it 
not  liable  to  arrest  in  any  civil  action  or  special  proceeding,  whil»> 
passing  through  another  county. 
Id.,  i  7,  am*d. 
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article:  SrECOBTD. 


Jails;  jaU  diacipline ;  and  regulations  concerning  Ihe  covj^nement 
and  care  of  prisoners. 

Sec.  120.  Jail  In  New  Tork  city. 

121.  JaQa   In  otber  countlea. 

122.  Blther  of  several  Jails  may  be  used. 

125.  CItII  ajid  criminal  priaonera  to  be  kept  separate. 
124.  Males  and  females  to  bo  kept  seiiarate. 

126.  Penaltlei. 
120.  Jail  phjralclan. 

127.  RemoTal  of  sick  prisoners. 

128.  Sale  of  llqaor  In  Jails. 
128.  Permit,  when  granted. 

130.  Penalties  for  violation. 

131.  Service  of  papers  on  prisoner. 

132.  Sberiff  to  permit  access  for  that  purpose. 

133.  Prisonen  under  United  States  proopss. 

134.  Sheriff  answerable  for  their  custody. 

1  120.  Jail  in  ?rew  YofIc  elty. 

The  bnilding  now  used  as  n  jail  in  the  city  of  New-York,  for 
the  confinement  of  prisoners  in  civil  causes,  shnll  continue  to  be 
the  jail  of  the  city  and  county  of  New- York,  for  the  confinement 
of  such  persons;  and  the  sheriff  of  the  city  and  county  of  New- 
York  shall  have  the  custody  thereof  and  of  the  prisoners  in  the 
same. 

2  R.  8.  428.  f  12  (3  B.  S..  5th  ed.,  725;  2  Edm.  44G).  also  first  clause  of 
1  R.  8.  380.  i  76. 

i  121.  JailU  In  other  counties. 

The  bnildings,  now  used  as  the  jails  of  the  other  counties  of  the 
State,  shall  continue  to  be  the  jai^  of  those  counties  respectiyely, 
until  other  buildings  have  been  desijoiated  or  erected  for  that 

Erpose,  according  to  law;  and  the  sheriff  of  each  county  shnll 
ve  the  custody  of  the  jail  or  jails  of  his  county,  and  of  the 
prisoners  in  the  same. 
Id./  f  IS.  and  part  of  1  R.  8.  380,  |  76. 

f  122.  Eltlier  of  neveral  JallM  may  be  used. 

The  sheriff  of  a  county,  in  which  there  is  more  than  one  jail, 
may  confine  a  prisoner  in  either:  and  may  remove  him  from  one 
jail  to  another,  within  the  county,  whepever  he  deems  it  neces- 
sary for  his  safe  keeping,  or  for  his  appearance  at  court. 

Id.,  i  24. 

f  123.   Civil  and  orlnilBal  prlnonerii  to  be  kept  neparate. 

A  prisoner,  arrested  in  a  civil  cause,  must  not  be  kept  in  a  room, 
in  which  any  prisoner,  detained  on  a  criminal  charge  or  convic- 
tion, is  con&ied. 

Id.,  f  8. 

S  124.   Males  and  females  to  be  kept  separate. 

Male  and  female  prisoners  must  not  be  put  in  the  same  room; 
except  that  a  husband  and  his  wife  may  be  put  or  kept  together, 
in  a  room  wherein  there  are  no  other  prisoners. 

Id..  I  10.  am'd. 

f  125.   Penalties. 

A  sheriff,  or  other  officer,  who  wilfully  violates  any  of  the  fore- 
iroing  provisions  of  this   title,   forfeits   to  tho  i>erson  ajcs^rieved. 
treble  damages.    He  is  also  guilty  of  a  misdemeanor,  and  shall 
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be  punished  accordingly.    A  coayiction  also  operates  as  a  for- 
feiture of  his  office. 

2  B.   S.   42S,   i  11. 

I  126.   Jail  piiysldan. 

The  board  of  supervisors  of  each  county,  except  New-York, 
must  appoint  some  reputable  physician,  duly  authorized  to  prac- 
tice medicine,  as  the  physician  to  the  jail  of  the  county.  If  there 
is  more  than  one  jail  they  must  appoint  a  physician  to  each. 
The  common  council  of  the  city  of  New- York  must  appoint  a 
similar  physician,  to  the  jail  of  that  city  and  county.  The  physi- 
cian to  a  jail  holds  his  office  at  the  pleasure  of  the  board  which 
appointed  him,  except  in  the  county  of  Kings.  In  that  county,  the 
term  of  his  office  is  three  years. 

Id.,  part  of  $  28,  as  mwllfled  by  L.  1860,   ch.  418. 

5  127.   [AmUI,  180S.]      Removal  of  Mlelc  prisoners. 

If  the  physician  to  a  jail,  or,  in  case  of  a  vacancy,  a  physician 
acting  as  such,  and  the  warden  or  jailer,  certify  in  writing,  that  a 
prisoner,  confined  in  the  jail  in  a  civil  cause,  is  in  such  a  state  of 
bodily  health,  that  his  life  will  be  endangered,  unless  he  is  re- 
moved to  a  hospital  for  treatment,  the  county  judge,  or,  in  the 
city  and  county  of  New  York,  one  of  the  justices  of  the  supreme 
court,  must,  upon  application,  make  an  order,  dirod-iug  the  re- 
moval of  the  prisoner  to  a  hospital  within  the  county,  designated 
by  the  judge;  or,  if  there  is  none,  to  such  nearest  hospital  as  the 
judge  directs;  thnt  the  iirisoner  be  kept  in  the  custody  of  the  chief 
officer  of  the  hospital,  until  he  has  sufficiently  recovered  from  his 
illness,  to  be  safely  returned  to  the  jail;  that  the  chief  officer  of 
the  hospital  then  notify  the  warden  or  jailer,  and  thnt  the  latter 
thereupon  resume  custody  of  the  prisoner*  If  the  prisoner  actu- 
ally escapes,  while  going  to,  remaining  at.  or  returning  from  the 
hospital,  a  new  execution  may  be  issued  n gainst  his  person,  if  he 
was  in  his  custody  by  virtue  of  an  execution;  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  in 
this  section,  without  other  proof  and  without  an  undertaking. 

L.   1806.  ch.   946. 

I  128.  Sale  of  llqaor  In  Jails. 

Strong,  spirituous,  or  fermented  liquor,  or  wine,  shall  not,  on 
any  pretence,  be  sold  Vithin  a  building  used  and  established  as 
a  jail.  Spirituous,  fermented  or  other  liquor,  except  cider,  and 
that  quality  of  beer  called  table-beer,  shall  not  be  brought  into  a 
jail  for  the  use  of  a  person  confined  therein,  without  a  written 
permit  by  the  physician  to  the  jail,  which  must  be  delivered  to 
and  kept  by  the  keeper  thereof,  specifying  the  quantity  and  kind 
of  liquor  which  may  be  furnished,  the  name  of  the  prisoner  for 
whom,  and  the  time  during  which  the  same  may  be  furnished. 

2   R.    S.    428,    $   29. 
§  129.   Permit,  when  granted. 

Such  a  permit  shall  not  be  granted,  unless  the  physician  is  satis- 
fied, that  the  liquor  allowed  to  be  furnished  is  necessary  for  the 
health  of  the  prisoner,  for  whose  use  it  is  permitted,  and  that  fact 
must  be  stated  in  the  permit. 

Id.,   8  30. 

§  1.30.    Penalties  for  violation. 

A  person  who  brings  into  or  sells  in  a  jail,  strong,  spirituous, 
fermented,  or  other  liquor,  or  wine,  contrary  to  the  foregoing  pro- 
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YiBions  of  this  article;  or  a  slieriff,  keepor  of  a  jail,  assistaiit- 
keeper,  or  an  officer,  or  person  employed  in  or  about  a  jail,  who 
knowingly  sofFers  liquor  or  wine  to  be  sold  or  used  therein,  con-  - 
tnuy  to  this  article,  is  guilty  of  a  misdemennor,  and  shall  be  pun- 
ished accordingly.  A  conviction  also  operates  as  a  forfeiture  of 
his  office. 

3  R.   8.   428,   f  31. 

1  181.  Service  pf  papers  on  prisoner. 

A  sheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
proceeding,  directed  to  a  prisoner  in  his  custody,  ^  is  lawfully 
■erved,  or  to  whom  such  a  paper  is  delirered  for  a  prisoner,  must, 
within  two  days  th'^reafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
receipt  thereof  by  him.  For  a  neglect  ^r  violation  of  this  section, 
the  sheriff  or  jailor,  guilty  thereof,  is  liable  to  the  prisoner  for  all 
damages  occasioned  thereby. 

Id.,  f  82,  sm*d.    See  post,  g  799. 

1 182.  Sberllf  to  pernilt  access  for  tbat  purpose. 

Subject  to  reasonable  regulations,  which  the  sheriff  may  estab- 
lish for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
custody  of  a  prisoner,  must  permit  such  access  to  him  as  is  neces- 
sary, for  the  personal  service  of  a  paper  in  an  action  or  special 
proceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 

1 133.  Prisoners  nnder  United  States  process. 

A  sheriff  must  receive  Into  hfs  jail  and  keep  a  prisoner,  com- 
mitted to  the  same,  by  virtue  of  civil  process  issued  by  a  court  of 
record,  instituted  under  the  authority  of  the  United  States,  until 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was. committed  by  virtue  of  a 
mandate  in  a  civil  action,  issued  from  a  court  of  the  State.  The 
sheriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  R.  S.  443,  I  96  (3  B.   S.,  6th  ed..   743;  2  Edm.  462). 

i  184.   Sberlir  answerable  for  their  cnstody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
scribed in  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  courts  of  the  United  States,  according  to  the  laws  thereof. 
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ARTICLE  THIRD. 

Temporary  Jails,  and  temporary  remoiml  of  prisoners  from  jceSL 

8ec.  185.  Wben  jail  becomes  unfit,  etc.,  another  to  be  deal^ated. 

186.  Designation,  how  annulled. 

187.  Copy  of  designation  to  be  serred  on  the  sheriff,  etc. 

188.  Prisoners   already   upon   Jail   liberties. 

189.  Jail    liberties    to    prtsooer,    who    becomes    entitled    thereto, 

removal. 

140.  Id.;   to  prisoners   removed. 

141.  When  designation  to  be   revoked,   etc. 

142.  Copy  of  revocation  to   be  served   on  sheriff;  sheriff's  doty 
148.  Removal  of   prisoners   In   case   of  fire. 
144.  What  officer   to   act  In  case  of  absence,   etc. 

S  13K.  [Am'd,  1895.]  li%^hen  Jail  becomeii  vnllt,  etc.,  «n- 
.  other  to  be  de«iflrnated. 

If  there  is  do  jail  in  a  county:  or  the  jail  becomes  unfit  or  un- 
safe for  the  confinement  of  some  or  ail  of  the  prisoners;  or  is  de- 
stroyed by  fire,  or  otherwise;  or  if  a  pestilential  disease  breaks 
out  in  the  jail,  or  in  the  ricinity  of  the  jail,  and  the  phy??ician  to 
the  jail  certifies  that  it  is  likely  to  ondaujrer  the  health  of  any  or 
all  of  the  prisoners  in  the  jail;  the  county  judge,  or.  in  the  city 
and  county  of  New-York,  the  presiding  justice  of  the  appellate 
division  of  the  supreme  court  of  the  first  department  niu^t,  by  nn 
instrument  in  writing,  filed  with  the  clerk  of  the  county,  desig- 
nate another  suitable  place  within  the  county,  or  the  jail  of  a 
contiguous  county,  for  the  confinement  of  some  or  all  of  the  pris- 
oners, as  the  case  requires.  The  place  so  designatt^d  thereupon 
becomes,  to  all  intents  and  purposes,  except  as  otherwise  pre- 
scribed in  this  article,  the  jail  of  the  county  for  which  it  has  been 
so  designated,  and  the  purposes  expressed  in  the  instrument  des- 
ignating the  same. 

L.  1895.  cb.  &46;  2  R.  S.  428.  430,  S§  14.  2G  and  27  (3  B.  S.,  6th  ed.. 
726;   2   Edm.    447,    440),    consolidated,    with   amendments. 

I  136.  Deslarnatlon,  hoirr  manulled. 

The  designation  may  be  modified  or  revoked,  by  the  judge  mak- 
ing the  same,  by  a  like  instrument  in  writing,  filed  with  the  clerk 
of  the  county. 

Id.,    f    16,    am'd. 

f  187.  Copy  of  deBlffnation  to  be  served  on  tbe  sluerifff 
ete. 

The  county  clerk  must  serve  a  copy  of  the  designation,  duly  cer- 
tified by  him,  under  his  ofiScial  seal,  on  the  sheriff  and  keeper  of 
the  jail  of  a  contiguous  county  so  designated.  The  sheriff  of  that 
county  must,  upon  the  delivery  of  the  sheriff  of  the  county  for 
which  the  designation  is  made,  receive  Into  his  jail,  and  there 
safely  keep,  all  persons  who  may  be  lawfully  confined  therein, 
pursuant  to  this  article:  and  he  is  responsible  for  their  safe  keep- 
ing, as  if  he  was  the  sheriff  of  the  county  for  which  the  desiffna- 
tion  is  made. 

Id.,   if  16  and   17,   consolidated,  and  am'd. 

S  138.  Prlnoners  already  apon  Jail  liberties. 

If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the 
county,   for  which   the  desiKnntion    is   made,   he  must,   notwitb 
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8taiiding:»  remain  within  those  liberties;  but  he  may  be  removed  hf 
the  sherifP,  to  whom  he  has  ftriv^n  bond  for  the  liberties,  to  the 
jail  or  other  place  so  designated,  and  confined  therein,  In  a  Case 
where  the  sheriif  might  confine  him  in  the  jail  of  his  own  coantf . 

2  E.  B.  4iB,  430.   %  18. 

t  138.  Jail  llbertleii  to  prlvoner,  who  heoomea  entitloA 
thereto,  before  remOY«J« 

If  a  person,  who  is  arrested,  before  or  after  the  designatioAi  bj 
the  sheriff  of  the  county  for  which  the  designation  is  made,  be- 
comes entitled,  after  the  designation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  county,  as  if  the  designation  had  not  been  made; 
but  he  may  be  removed  by  the  sheriff  to  the  jail,  or  other  place, 
flo  designated,  and  confined  therein,  in  a  case  where  the  sneriff 
might  confine  him  in  the  jail  of  his  own  county. 

Id.,  i  19,  &Bi*d. 

I  140.  Id.;  to  prisoners  removed. 

If  a  person  confined  in  or  removed  to  the  jail  of  a  contiguons 
county,  designated  as  prescribed  in  this  article,  becomes  entitled 
to  the  liberties  of  the  jail,  the  sheriff  of  that  county  must  admit 
him  to  the  jail  liberties,  as  if  he  had  been  originally  arrested  by 
that  sheriff,  on  a  mandate  directed  to  him. 

Id.,  f  20. 

§  141.  "Wlften  deslffiiAtion  to  be  revoked,  etc. 

When  a  jail  is  erected  for  the  county,  for  whose  use  the  desig- 
nation was  made,  or  its  jail  is  rendered  fit  and  safe  for  the  con* 
finement  of  prisoners,  or  the  reason  for  the  designation  of  an- 
other jail  or  place  has  otherwise  ceased  to  be  operative,  the  desig- 
nation must  be  revoked,  as  prescribed  in  this  article. 

Id.,  f   21. 

i  142.  Copy  of  revocation  to  be  nerved  on  sberlflf  sber- 
if  s  dnty  thereon. 

The  county  clerk  must  immediately  serve  a  copy  of  the  revoca* 
tioiL  duly  certified  by  him  under  his  official  seal,  upon  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
Ws  custody,  and  confined  without  his  county,  to  his  proper  jail. 
If  a  prisoner  has  been  admitted  to  the  jail  lihortlos  in  the  other 
county,  he  must  also  be  removed;  and  he  is  entitled  to  the  lil)er- 
ties  of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
Qew  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  hira  applies  accord- 
wgly  to  those  liberties. 

Id..  I   20,    am  a. 

1143.  Removal  of  prlsonerH  In  csase  of  lire. 

If,  by  reason  of  a  jail,  or  a  building  n<»ar  a  jail,  l)eing  on  fire, 
were  is  reason  to  apprehend  that  sonu'  or  all  of  the  prisoners  con- 
fined in  the  jail,  may  be  injured,  or  may  esoaiH',  the  sheriff  or 
keeper  of  the  jail  may,  in  his  discretion,  remove  them  to  some 
^feand  convenient  place,  and  there  confine  them,  until  they  can 
beiafely  returned  to  the  jail;  or,  if  the  jail  is  destroyed,  or  so  in- 
V^,  that  it  is  unfit  or  unsafe  for  the  confinement  of  the  prison- 
^  until  a  designation  is  made,  as  prescribed  in  section  135  of 
wis  act. 

K  f    25,    am*d. 
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§  144  TEMPORARY  JAILS.  c.  2,  t.  2,  a.  3 

S  144.  [Am*d,  1896.]  What  offleer  to  act  In  case  of  ab- 
sence, etc. 

If  the  county  judge,  or  the  presiding  justice  of  the  appellate 
division  of  the  supreme  court  of  the  first  department,  is  absent  or 
unable  to  act,  or  his  office  is  vacant,  a  designation,  or  the  revoca- 
tion or  modification  thereof,  as  prescribed  in  this  article,  may  be 
made,  in  any  county,  except  New- York,  by  the  special  county 
Judge  or  the  district-attorney,  or,  in  the  city  and  coun^  of  New- 
York,  by  any  justice  of  the  appellate  division. 

L.    1806,    cli.    940. 
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c2,  t.  2,  a.  4  JAIL  LIBERTIES.  §§  14,"* -147 

ART1CL.B  FOURTH. 

Jail  liberties;  escapes. 

Sec.  145.  Jail  liberties  in  certain  counties. 

146.  Id- ;  in  other  counties. 

147.  Id, ;  liow  laid  out. 

148.  Copy  to  be  kept  posted  In  Jail. 

149.  Wbo  admitted  to  liberties. 

ir»0.  Undertaking  to  be  executed  by  prisoner. 

151.  For  whom  undertaking  to  be  neld. 

l.'»2.  Prisoner  to  be  committed  when  surety  Is  Insufficient 

lo3.  Surrender  of  prisoner  by  his  sureties. 

154.  IIow  surrender  made. 

l.>ri.  What  deemed  and  what  not  deemed  an  escape 

??-•  ^'?*°  ^**"^*  ™*7  ^^*^^^  Indicted  prisoner  to  be  produced 

15 1.  Prisoners  committed  for  contempt. 

ir»s.  Sheriff's  liability  for  escape. 

lo9.  l»enalty  for  connivance  at  escape  by  a  sheriff,  etc. 

S  145.  [Am'd,  IHttS,  1900,  1002,  10O4,  1905.]  Jail  liberties 
in  certain  conntlen. 

The  followiug  are  the  liberties  of  the  jail  for  each  of  the  counties 
specified,  to  wit:  tor  the  county  of  New  York,  the  whole  of  said 
county;  for  the  county  of  Onondaga,  the  whole  of  the  city  of 
^jracuije:  for  the  county  of  Monroe,  the  whole  of  the  city  of 
Rochester;  for  the  county  of  Erie,  the  Avhole  of  the  city  of 
Buffalo;  for  the  county  of  Dutchess,  the  whole  of  the  citv  of 
louffhkeepsie;  for  the  county  of  Kings,  the  whole  of  that  coiintv; 
tor  the  county  of  Albany,  the  whole  of  the  citv  of  Albauv;  f()r 
the  county  of  Jefferson,  the  whole  of  the  <.'lt\  of  Watertown;  for 
the  county  of  Herkimer,  the  whole  of  the  village  of  Herkimer; 
lor  the  county  of  Rensselaer,  the  whole  of  the  citv  of  Troy;  for 
the  county  of  Niagara,  the  whole  of  the  city  of  *  LockporV;  for 
the  county  of  Steuben,  the  whole  of  the  villnge  of  Bath;  for  the 
connty  of  Nassau,  the  whole  of  the  town  of  Hempstead;  for  the 
county  of  Broome,  the  whole  of  the  city  of  Bingha niton. 
^  L.  1803.  ch.  42  ;  li.  1000.  ch.  llS  ;  L.  1002,  ch.  311 ;  L.  1004,  ch.  384  ; 
L.  1905,  ch.  439.     In  effect  May  16.  1005. 

1  146.  Id.;  In  otker  comttieH. 

The  liberties  of  the  jail,  in  each  of  the  other  counties  of  the 
State,  as  heretofore  established,  shall  continue  to  he  the  lilierties 
thereof,  until  they  are  altered,  or  new  liberties  are  established, 
as  prescribed  by  law. 

2  R.  S.  432.  S  33  (3  R.  S.,  5th  ed.,  731  ;  2  Bdm.  451). 
9  147.  id.)  kow  lald>  out. 

Where  the  lilierties  of  a  jail  are  altered  or  established,  by  reso- 
lution of  the  board  of  sapervisors,  as  prescribed  by  law,  a  space 
of  ground,  adjacent  to  the  jail,  and  not  exceeding  five  hundred 
acres  in  quantity,  must  be  laid  out  as  the  jail  liberties,  in  a 
square  or  rectangle  as  nearly  as  may  be;  but  a  stream  of  water, 
canal,  .street,  or  highway,  may  be  adopted  as  an  exterior  line, 
notwithstanding  it  is  not  in  a  straight  line,  or  is  not  at  right 
angles  with  the  other  exterior  line  of  the  liberties,  A  resolution 
^^tablishing  or  altering  jail  liberties,  must  contain  a  particular 
description  of  their  boundaries;  and  as  soon  as  may  be  after  its 
adoption,  the  boundaries  must  b«  designated  by  monuments,  in- 
clo.'^nres,  posts,  or  otlier  risible  and  permanent  marks,  at  the  ex- 
pense of  the  county. 

II,  I  34;  L.  1875,  ch.  482,  8  1. 
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§§  14a-150  JAIL   LIBERTIES.  c.  2,  t.  2,  a.  ^ 

1  148.  Copy  to  be  kept  poMted  in  Jail. 

The  county  clerk  must,  within  one  week  after  a  resolution  of 
the  board  of  supervisors,  establishing  or  altering  jail  liberties,  has 
been  filed  in  his  office,  deliver  an  exemplified  copy  thereof  to  the 
keeper  of  the  jail;  who  must  keep  the  same  exposed  to  public 
view,  in  an  open  and  public  part  of  the  jail,  and  exhibit  it  to 
each  person  admitted  to  the  liberties  of  the  jail,  at  the  time  of 
his  executing  a  bond  for  that  purpose. 

2  R.,  S.  432,  ii  38  and  39. 

1  140.  [Am*d,  1880,  1904.]  MTlao  admitted  to  liberties. 
A  person  in  the  custody  of  a  sheriff,  by  virtue  of  an  order 
of  arrest;  or  of  an  execution  in  a  civil  action;  or  in_  conse- 
quence of  a  surrender  in  exoneration  of  his  bail;  is  entitled  to 
be  admitted  to  the  liberties  of  the  jnil,  upon  delivering  to  the 
sheriff  an  approved  undertaking  as  preserihed  in  the  next 
section. 

Id.,  i  40:  li.  188A.  ch.  648.  See  ante,  S  l**)-  L-  1904,  ch.  384.  In  effect 
April  2C.  1904. 

§  150.  [Am*d»  1880,  1004.]  UndertaklnsT  to  be  executed  by 
prlMoner. 

The  undertaking  must  be  executed  by  the  prisoner,  and  one 
or  more  sufficient  sureties,  residtMits,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum,  in 
which  the  sheriff  was  required  to  hold  the  defendant  to  bail, 
if  he  is  in  custody  under  an  order  of  arrest,  or  has  been  sur- 
rendered in  exoneration  of  his  bail,  before  judgment;  or  directed 
to  be  collected  by  the  execution,  if  he  is  in  custody  under  an 
execution;  or  remaining  uncollected  upon  a  judgment  against 
him,  if  he  has  been  surrenderied  after  judgment;  conditioned, 
that  the  person  so  in  custody  shall  remain  a  prisoner,  and 
shall  not,  at  any  time,  or  in  any  manner,  escape  or  go  with- 
out the  liberties  of  the  jail,  until  discharged  by  due  course 
of  law.  Upon  the  giving  and  the  approval  by  the  court  or  a 
judge  thereof,  or  a  county  judge,  of  such  nn  uudertaking.  the 
prisoner  shall  be  released  from  the  custody  of  the  sheriff  and 
the  sheriff  shall  thereupon  be  exonerated  from  liability.  But 
after  the  allowance  of  the  undertaking  as  hereinafter  prescribed, 
the  same,  must  be  delivered  by  the  clerk,  on  request,  to  the 
party  at  whose  instance  the  prisoner  was  in  custody.  Within 
two  days  nfter  the  approval  by  the  court,  judge,  or  county 
judge,  the  undertaking  must  be  filed  by  the  sheriff  with  the 
clerk,  and  a  copy  delivered  to  the  party  at  whose  instance 
the  prisoner  was  in  custody,  or  to  his  attorney,  who  shall 
within  three  days  thereafter  serve  upon  the  surety  op  sureties, 
or  the  attorney  for  the  prisoner,  a  notice  that  he  does  not 
accept  him,  or  them,  as  bail;  otherwise  he  is  deemed  to  have 
accepted  them.  Within  three  days  after  the  receipt  of  such 
notice,  the  surety  or  .sureties,  or  the  attorney  for  the  prisoner, 
may  serve  upon  the  party,  or  attorney  for  the  party,  at  whose 
instance  the  prisoner  was  in  custody,  notice  of  justification  of 
the  same  or  other  bail  before  the  court  of*  a  judge  thereof,  or 
a  county  judge,  at  a  specified  time  and  place;  the  time  to  be 
not  less  than  five  days  nor  more  than  ten  days  thereafter,  and 
the  place  to  be  within  the  county  where  one  of  the  bail  resides 
or   where   the    defendant .  was    arrested.      Except    as    otherwise 

*  So   in  original. 
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expressly  prescribed  in  this  article,  the  provisions  regulating  Uie 
snbstitution  of  new  sureties  or  a  new  undertaking,  and  the 
examination  and  qualification  of  the  new  sureties,  and  the 
allowance  of  the  undertaking  after  justification,  contained  in 
article  third  of  title  first  of  chapter  seventh  of  this  act,  shiill 
govern.  If  the  bail  shall  not  be  allowed,  the  court,  judge  or 
countj  judge  shall  remand  the  prisoner  to  the  custody  of  the 
sheriff. 

Id..  H  41  and  42;  L.  1886.  eh.  648;  L.  1004.  ch.  384.  As  to  deposit,  see 
I  &T3.     In  effect  April  26.  1904. 

f  ISl.  [Ant'd,  1886,  10O4.]  From  whom  nndertalclnis:  to  1»o 
keld. 

An  undertaking  so  taken  is  held  for  the  indemnity  of  the 
parly  at  whose  instance  the  prisoner  executing  it  is  confine<l. 

2  R.  8.  434.  {  43;  h.  1004,  ch.  384.     In  effect  April  26,  1904. 

f  152.  [Am'd,  1R8G.]  PrlKoner  to  l>e  committed  \xht-n 
miretr  is  la«iillleleiit. 

If  the  party  at  whose  instance  the  prisoner  is  in  custody  dis- 
covers that  a  surety  therein  is  insnfBciont.  he  may,  upon  proof  of 
the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  is  iu 
custody,  or  to  the  county  judge  of  the  county  where  such  prisoner 
is  confined,  and  the  court,  or  a  judge  thereof,  or  such  county 
judge,  may  make  an  order  committing  such  prisoner  to  close  con- 
finement in  the  jail  until  another  undertaking  with  good  and  suth- 
tient  sureties  is  offered. 

Id..  I  44;  L.  1886.  ch.  648. 

1 153.  [Am'dy  1880.]    Surrender  of  prisoner  by  bis  suretlcw. 

Due  or  more  of  tlie  suretieH,  in  an  undertaking  given  for  tlje 
liberties  of  a  jail,  may  surrender  the  principal,  at  any  time  before 
judgment  is  rendered  against  them  in  an  action  on  the  undertak- 
ing; but  they  are  not  exonerated  thereby,  from  a  liability  incurred 
before  making  the  surrender. 

2  B.  8.  434,  i  45,  am'd;  L.  1886,  ch.  648. 

I  164.  [Am*d,  1880.]    How  aai>rend«r  made. 

The  surrender  must  be  made  as  follows:  The  surety  or  sureties 
making  It  must  take  the  principal  to  the  keeper  of  the  jail,  who 
must,  upon  his  or  their  written  requisition  to  that  effect,  take  the 
principal  into  his  custody,  and  indorse  upon  the  undortaking  given 
for  the  liberties,  an  aclvuowledgmcnt  of  the  surrender;  and  also, 
if  required,  give  the  surety  or  sureties  a  certificate,  acknowledg- 
ing the  surrender. 

11,  I  46;  I*  1886,  ch.  648. 

I  155.  [Am'd,  1886.]  "What  deemed  nnd  y%hat  not  deemed 
AB  escape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  in  custody,  of  a  prisoner  who  has  executed  such  an  undortak- 
bg,  or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upon 
executing  such  an  undertaking,  is  not  an  escape.  But  the  going 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent  of 
the  party  at  whose  instance  he  is  in  custody,  is  an  escape;  ami 
the  sheriff  in  whose  custody  he  was,  or  his  sureties,  has  the  same 
authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from  the 
jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties,  if 
any;  subject  to  the  provisions  of  the  next  article  of  this  title. 

Id.,  I  47;  L.  1^86,  ch.  648. 


§§  156-159  ESCAPES.  c.  2,  t.  2,  a    4 

i  15(1.  [Aiu'tl,  1M77.J  Wlien  court  mny  order  IndlcteU  prts* 
oner  to  be  produced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  iinlictnient  is  ]>eudiu^ 
may  make  an  order,  requiring  the  sheriff  to  bring  hiui  before  Ibe 
court;  whereupon  the  co\irt  may  make  ^U"h  disposition  of  ilie 
prisoner,  as  to  it  seems  proper.  The  sheriff's  fees  and  expense's, 
in  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is  sitting. 

L.  1871.  ch.  208,  §  1   (9  Edm.  67). 

§  157.  PriMoner  comuiltted  for  contempt. 

A  priscmer,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  case  pre.srribed  by  law,  must  l>e 
actually  confined  and  detained  within  the  jaii,  until  be  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  continement,  in  a  case  iirescrihcd  b>  law.  A  Hheriff  or 
keeper  of  a  jail,  who  suffers  such  a  iirisou'jr  to  go  or  be  at  laiipo 
out  of  his  jail;  except  by  virtue  of  a  writ  of  nabeas  corpus.  t»r 
by  the  special  direct i(m  of  the  court  committing  him,  or  in  a 
case  specially  prescribed  by  law;  is  liable  to  the  party  aggrieved, 
for  his  damages  sustained  thereby,  and  is  guilty  of  a  misile- 
meanor.  If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  i»f 
damages. 

2  R.  S.  437,  %  61,  nm'd. 

§  158.   TAniM,  1H.S0,  1904.]   Slioriff^M  linbility  for  eiionpc. 

Where  a  i>risoiier.  in  a  sheriff's  custoily,  gaos  or  is  at  large 
bej'ond  the  lilierlies  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  in  custody,  the  sheriff  is  answerabh' 
therefor,  until  an  undertaking  jirovicled  for  in  secti«»n  one  h!in- 
dred  and  fifty  of  this  article  has  be(»n  given  and  approved,  a^ 
follows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  conscMjuence  of  a  surrender  in  exoneration  of  hi'< 
bail,  before  judgment,  the  sheriff  i.s  answerable  to  the  extent 
of  the  damages  sustained  by  the  i>laiiitiff. 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other  man- 
date, or  in  consequence  of  a  surriMider  in  exr)neration  of  Ids 
bail,  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
dn mages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

X  T'pon  the  giving  and  api)roval  of  the  uiulortaking  in  this 
article  mentioned,  no  action  for  an  escape  shall  be  maintained 
against  the   sheriff. 

2  R.  S  4:i7,  «  G2  and  C3  ;  L.  188C,  ch.  648;  L.  1904.  ch.  384.  Id 
effect  April  20.  1004, 

S  l."»«.  Pi'iinlty  for  connlviinoe  nt  OMonpe,  liy  n  «lierllf,  etc. 

A  slieritT  or  other  otlicer,  who  demands  or  n'<-eivcs  a  rewrini, 
gratuity,  or  other  valuable  thing,  to  procure,  as«?ist,  connive  at.  or 
permit  an  escape  of  n  prisoner  in  his  custody,  is  guilty  of  a  mis- 
demeanor, an<l  shall  be  punislunl  a<*'"f»rdingly.  A  conviction  also 
operates  as  a  forfeiture  of  liis  otTlec,  and  disqualifies  him  forever 
thereafter  from  hohling  the  same. 

2  R.  S.  438.  SS  firi  and  ««. 
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e.  8,  t  %  a.  5     UNiyTAK'G  FOR  JAIL  LIBERTIES.        §§  160-64 

ARTICLES  FIFTH. 

Action  tepcn  and  assignment  of  a  bond  for  jail  liberties. 

8ee.  160.  Defeoce  In  mction  hj  sheriff  on  bond. 

161.  Judgment  against  sheriff  to  be  evidence  against  sureties,  He. 
168.  Summary  Judgment   for  sheriff. 

163.  Requisites  of  application  therefor. 

164.  Such   jadginent  when  stayed.    Id.;   when   Tacated. 
166.  Judgment  agaiuBt  sheriff  is  erldence  of  damages. 

166.  Assignment  of  midertaklng. 

167.  RecoTery  of  damages  for  breach  of  condition. 

168.  Ett^fct  of  commencement  of  action  as  a  bar. 

169.  Dofence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorised. 

171.  Defenoe  of  sheriff  In  action  for  escape. 

I  100.  [Am'dy  1886.]  Defenee  In  action  by  slierlff  on  un- 
Aertalctnif. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  liberties 
of  the  jail  ffom  which  he  escaped,  or  was  recaptured  by,  or  sur- 
rendered to  the  sheriff,  from  whose  custody  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.   8.   4S6.   I  49;   L.   1886,   cb.   64s! 

I  161.  Jmdsment  aaralnat  slierfir  to  be  e-rldence  atgtilikmt 
raretlesy  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  giyen  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend'  the  same,  the  judgment  against  tlie  sheriff  is  con- 
chisive  evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 
Id.,   fi   49. 

I  162.  [Am'dt  1886.]    Snmmaf y  Jndffment  for  aberlff. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  ajnd  hia  sure- 
ties,  to  enable  them  to  defend  the  same,  the  court  must  order  a 
smnmary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,  I  60:  L.  1886,  ch.  648. 

I  166.   Reqnlaltes  of  application  tberefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
have  served  a  copy  of  his  complaint,  and  given  twenty  ddy*'* 
notice  of  the  motion. 

u..   I   51. 

I  164*  S«elK  Judgment  wben  stayed.    Id.|  wben  vacated.: 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  agaioBt  the  sheriff  and  which  by  law  could  not  have  been 
io  controverted,  the  court  may  stay  proceedings  on  the  judgment* 
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§§  105^70  UND'TAKG  FOR  JAIL  LIBERTIES,  c.  2,  t  2,  a,  5 
r''til„7f^  limitations  and  upon  such  terms,  as  it  deems  just,  until 
LX  shpHlf''''Vr.k*'"i  .'^^  judgment  must  stand  as  i  securi  y 
for  the  shenft.  If  the  defence  is  established,  the  court  must  va- 
cate the  jud^ent,  and  render  judgment  for  the  detodant 

2  R.  S.  435,  §§  62  and  53.  am'd.  ^^«*i«ui,. 

Of  ISiJk^!*'  ^^^'^  Judarment  agalnmt  »lierill  !•  ovldence 

lihl"rtt°/a*'^^^''''"^?*^  ^^.  ^  ^^.^"^  ^°  »°  undertaking  for  the  juil 
IS  evidence  of  the  damages  sustained  by  him,  as  if  it  had  boon 
collected;  and  he  may  recover  his  reasonable  attorney's  andeoiin- 
as^'rr^?L''tag?r"  '"  '^^'^''"^  ^'^  action  \guin.t  him. 
If.  I  r>4;  L.  Ig86,  ch.  M8. 

J  160.  [Am'd,  1886.]    AMlcnment  of  undertaking. 

same'h.  ant^wS/"*,.*''''  ■'''"  "''^'■*1^«  '«  fcrrcitod  before  the 
wfl^Mnfini/  """'Jed,  the  party  at  whoso  instance  the  prisoner 
^rltot  r^«^  o)nZ\"'^.^'^^^  "^  liis. death,  hU  executor  or  adminis- 
trator, mar  elect  to  bring  an  action  on  the  underUkinit 

M..  i  iW;  h.  1886,  cb.  648. 

bieich  oi*c"'^ilt}22?'    *®^ '    Recorery    o*    4.>..ir«-    fr 

tu^n^  ^.h!!*  ***  ejecting  may  maintain  an  action  .o»  the.  mnder- 

by  the  leriff  "."nfhrj^l*"  '**^'"  K**"  heretofore  inaiUUtai 
kLo  K  *^*"5'  """,pe  may  recover  tb«  isame  domoKos  for  the 
brewh  of  the  condition,  which  he  might  heretX,*  have  7^ 
covered  m  an  action  againrt  the  sheriff  for  thieve  ^^  ^ 

M..  »  56:  U  1886.  Cb.  648;  L.  1904.  oh.  384.     In  effect  April  2ri«j4. 
mV^:  f *•»'••'  ^^^   ^«-*  •'  oomn..„cement  of  n.,«on  -. 

ti.m''«,fH'VJ"rr"'^.°*  "'  "''">  »"  »•■"»"  «»"•"  »'*•  fl<HMn,.d  an  eh-c- 

gmmsmmm 

Vn'°f; '"^7'*'  J^V**<«-5     Uefence  to  actions 

tii^"h/iz.d'irt„rmX'r/re,'"  ♦"*  if-i  ^-  «- 

,  lu.  <»o,  u  11)04,  eh.  .■584.    In  effect  AjrU  26,  1004. 
l.iw'2i./^^„?;2;/,'®*•J    *'*"»^  »'  P«-o**^dlnw  «»«ln«t  .herlir, 

fo"  he^^nZrt°ie?""1  *,\''f"°\»''  "'^''"i!  ""  *^'  nnd.rtakinff 
action  again,  tthe'heriff  ft  r,..?'"'''"'^  ^".;''  ^''^♦'""-  •"•''»«8  «» 
where  th^es6npo  was? ra,de  with  ?hr;'''V''*'  '^*^'  »^-  •««^t 
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had  a  reasonable  time  to  prosecute  the  undertaking,  and  collect  a 
judgment  recovered  thereon. 
Id.,  H  W  and  00;  L.  1886,  ch.  648. 

f  171.  [Am'd,  1904.]  Defence  of  alierlff  in  aetlOA  for 
eacape. 

In  an  action  against  a  sheriff  or  other  otBcer,  for  the  escape 
of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 
assent  of  the  defendant,  and  that  at  the  commencement  of  the 
action,  j^e  had  the  prisoner  within  the  liberties,  either  by  his 
voluntary  return  or  by  recapture,  or  that  an  undertaking  required 
to  be  given  by  sections  one  hundred  and  forty-nine  and  one 
hundred  and  fifty  of  this  act,  was  given  and  aj^roved. 

2  B.  S.  435,  i  64;  L.  1QD4,  cb.  384.    In  effect  April  26,  1904. 
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,  172-176  CORONER'S  DUTIES. 


TITLE  HI. 


,t.3    1 


Application  of  the  foregoing  provisions  to  the  proceedings 
of  a  coroner. 

Sec.  172.  Daties  of  coroner  when  sheriff  Is  a  party. 

173.  Any  one  of  tbe  coroners  may  act.  ^ 

174.  Arrest   of  sheriff  by   coroner, 
176.  Sheriff;   how  confined. 

176.  Place  of   confinement  to  be  deemed  a  jail. 

177.  Sheriff  how  admitted  to  Jail  libortles;  liability  of  coroner  for  eicape. 

178.  Ooronor  mny  prosecnte,  etc.,   bond  for  liberties. 
170.  Duties  of  coroner  where  shorlff  la  plaintiff. 
iw».  Such  prisoner  entitled  to  Jail  libertii<«,  etc. 
181.   F^Rcapo  of  such  priuonor. 

181a.  Duties  of  county  treasurer  in  Erie  county. 

S  172.  Duties  of  coroner  -vrlieii  alierilf  in  a  partr* 

In  an  action  or  special  proceeding,  to  which  the  sheriff  of  a 
county  is  a  party,  a  coroner  of  the  same  county  has  all  the  power, 
and  Is  subject  to  aJl  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law, 

2  R.  S.  441.  i  84  (3  R.  S.,  5th  ed.,  741;  2  Edm.  460). 

S  173.  Any  one  of  the  coroners  may  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  most  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  coanty, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 

Id.,  part  of  I  84,  and  %  86. 

}  174.  [AmM,  188«.]     Arrest  of  sherifT  by  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  In  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  8U<^ 
an  undertaking  may  be  taken  by  a  sheriff. 

Id.,  f  80;  L.  1886,  ch.  648. 

§  175.  Sheriffs  ho^r  confined. 

Wh(  re  the  aotunl  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  roqnir<'d  or  authorized  by  law,  he  must  be  confined 
bj'  the  coroner,  in  a  house  situated  within  the  lilierties  of  the 
jail  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail. 
Id.,    S  87. 

$  170.  I'lnce  of  confinement  to  be  deemed  a  Jail. 

That  house  thereupon  IxM-omes  the  jail  of  the  county,  for  the 
use  of  tho  coroner;  and  ea<'li  provision  of  law  relating  to  the  jail, 
or  to  an  oscape  iroin  the  jail,  applies  thereto,  while  the  sheriff  is 
confined  therein. 

Id.,   Si   88  and  88. 
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c.  2.  t.  3  CORONER'S  DUTIES.  §§  177-181 

1177.  rAm'd,  1886.]  Sheriff  how  admitted  to  Jail  liberties | 
liability  of  coroner  for  escape. 

A  sheriff  so  arrested  muRt  be  admitted  to  th*»  liberties  of  the 
jail  of  the  county,  in  a  like  case,  and  upon  executing  a  like  uuder- 
takln}?  to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the 
^hmffs  custody.  For  an  escape  of  the  sheriff  from  the  liberties, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent, 
as  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  R.  S.  441,  f  90;  L.  1886,  clr.  648. 

1178.  [Ain*d,  1886.]  Rlffhta  of  coroner  to  prosecnle,  npon 
nBdertaklBiir. 

The  coroner  may  prosecute  an  undertaking  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  all 
the  liabilities,  prescribed  by  law  with  respect  to  a  similar  under- 
taking t:;ken  by  a  sheriff.  The  undertaking  may  be  assigned  by 
him,  to  the  party  at  whose  instance  the  sheriff  was  arrested;  and 
the  same  proceedings  may  be  had  thereupon,  as  upon  an  under- 
taking taken  and  assigned  by  a  sheriff  in  a  similar  case. 

Id.,  }  91;  L.  1886.  ch.  648. 

{  171>.  Dntiea  of  coroner  vrhere  sheriff  in  plaintiff. 

A  person  arrested  by  a  coroner,  in  an  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confined  in  the  jail  o£  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  autliorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  has 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  re  spects,  like  a  prisoner  confined  by  the  sheriff. 

Id.,  S  92,  and  part  of  %  03. 

fi  180.  [Am'd,  1886.]  Snch  prisoner  entitled  to  Jail  libera 
ties,  etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giving  an 
pndertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  given  must  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff; 
and  it.  has  the  like  effect,  and  may  foe  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  part  of  1  93,  and  §  94;  I*.  1886,  eh.  648. 

i  18X.  K«cape  of  vnoh  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the 
nine  extent,  aa  a  sheriff,  and  may  interpose  a  like  defence. 

U.,  i  96. 

{181MU  [Added»  1002.]  Dntlea  of  eonnty  treaiiurer  la.  F4rle 
eonnty. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exer- 
cised and  performed  by  the  county  treasurer  of  such  county,  and 
jnch  county  treasurer  shall,  in  thp  exercise  and  pcrforman<'e 
thereof,  be  subject  to  the  same  linbilitics  and  responsibilities  as 
>re  prescribed  in  this  title  in  the  cjise  of  coroners. 

L.  1«02,  ch.  575     '»  ^^^^  -^^P*""  1*.    1^^- 
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§§  182-185  NEW  SHERIFF.  c.  2,  t.  4 

TITLE  IV. 

Powers,  duties,  and  liabilities  <^  an  incoming  and  outgoing 
sheriff,  respectively,  touching  the  matters  included  in  this 
chapter. 

Sec.  182.  Certificate  to  be  furuished  to  uew  Bberiff. 

183.  Power!  of  former  sheriff:   when  to  cease. 

184.  Jmll,  process,  etc.,  to  be  delivered  to  new  sheriff. 
186.  Former  sheriff  to   execute    Instrument. 

186.  Former  sheriff  to  execute  certain  process. 

187.  Certain  orders  to  be  dellrerpd  to  and   returned  by  new  sheriff. 

188.  DellTerj  of  iwlsoDers,  procees.   etc.,    bow  unforced. 

189.  Under-sheriff,  etc.,  when  to  comply  with  foregoing  pcoviakms. 

f  182.   Certificate  to  be  farnlfilied  to  new  Mheriff. 

Where  a  new  BherifiE  has  been  elocted  or  appointed,  and  has 
qualified  and  given  the  security  required ^by  law,  the  clerk  of  the 
county  must  furnish  to  the  new  sheriff *a  certificate,  under  hU 
hand  and  official  seal,  stating  that  the  person  so  appointed  or 
elected,  has  so  qualified  and  given  security. 
2  R.  S.  438.  S  67  (3  R.  S..  6th  ed.,  737;  2  Edm.  4fi7). 

i  183.    Powers  of  former  aheritf;  ^rrlien  to  cea»e. 

Upon  the  commencement  of  the  new  sheriff's  term  of  office,  and 
the  service  of  the  certificate  on  the  former  sheriff,  the  iattor's  pow- 
ers as  sheriff  cease,  except  as  otherwise  expressly  prescribed  by 
law. 

Id.,   i  68.   am'd. 

i  184.  Jail,  i>roce««,  etc.,  to  be  delivered  to  new  slierlff. 

Within  ten  days  after  the  service  of  the  certificate,  upon  the 
former  sheriff  he  must  deliver  to  his  successor: 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the  county, 
with  aU  their  appurtenances,  und  the  property  of  the  county 
therein. 

2.  All  the  prisoners  then  confined  in  the  jail  or  jails. 

3.  All  process,  orders,  commitmeutR,  and  nil  other  papers  and 
documents,  authorizing,  or  relating  to  the  confinement  or  custody 
of  a  prisoner,  or,  if  siich  a  process,  order,  or  commitment  has 
been  returned,  a  statement  in  writing  of  the  contents  thereof, 
and  when  and  where  it  was  returned. 

4.  All  mandates,  then  in  his  hands,  except  such  as  he  has  fully 
executed,  or  has  begun  to  execute,  by  the  collection  of  money 
thereon,  or  by  a  seizure  of  or  levy  on  money  or  other  property.  In 
pursuance  thereof. 

Id..    I    69.    am'd. 

f  185.   Former  Mheriff  to  exeente  Inntrnment. 

At  the  time  of  the  delivery,  the  former  sheriff  must  execute  an 
instrument,  reciting  the  property,  documents,  and  prisoners  deliv- 
ered, specifying  particularly  the  process  or  other  authority,  by 
which  each  prisoner  was  committed  and  is  detained,  and  whether 
the  same  has  been  returnwl  or  is  delivered  to  the  new  sheriff. 
The  instrument  must  be  delivered  to  the  new  sheriff,  who  must 
acknowledge,  in  writing,  upon  a  duplicate  thereof,  the  receipt  of 
the  property,  documents  and  prisoners,  therein  specified;  and  de- 
liver such  duplicate  and  ackuowkHlgmcnt  to  the  former  •herift. 

Id..  I  70. 
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^§  im-m 


9  186.  Former  isherlff  tr  execute  certain  procesn. 

Notwithstanding  the  election  or  aiipointment  of  a  new  sheriff, 
the  former  sheriff  must  return,  in  his  own  name,  each  mandate 
which  he  has  fully  execntcfd;  and  must  proceed  with  and  complete 
ihe  execution  of  each  mandate  which  he  has  begun  to  execute.  In 
the  manner  specified  in  subdivisiot)  fourth  of  the  last  section  but 
one. 

2  B.  S.  438,   §  71. 

I  187.  Certain  orders  to  be  de<tTered  to  and  returned  by 
new  sheriff. 

When  a  person,  arrested  by  virtue  of  an  order  of  arrest,  is  con- 
fined, eitl.er  in  jail,  or  to  the  liberties  thereof,  at  the  time  of  as- 
signing and  delivering  the  jail  to  the  new  sheriff,  the  order,  if  it 
is  not  then  r«  Lurnable,  must  be  delivered  to  the  new  sheriff,  and 
be  retMmed  by  him  at  the  return  day  thereof,  with  the  proceed- 
ings of  the  former  sheriff  and  of  the  new  sheriff  thereon. 

Id.,  I  72. 

I  188.  Delivery  of  prisoners,  proceir*.  etc.,  bovr  enforeed. 

If  the  former  sheriff  neglects  or  refuses  to  deliver  to  his  suc- 
cessor, the  jail,  or  any  of  the  property,  documents  or  prisoners  in 
his  charge,  as  prescribed  in  this  title,  his  successor  must,  notwith- 
standing, take  possession  of  the  jail,  and  of  the  property  of  the 
county  therein,  and  the  custody  of  the  prisoners  therein  confined, 
and  proceed  to  compel  the  delivery  of  the  documents  withheld,  as 
prescribed  by  law. 

Id,,  i  73. 

I  180.  IJnder-»berlffy  etc.,  vrben  to  comply  vrltb  foregfolnv 
proTlslona. 

If,  at  the  time  when  a  new  sheriff  qualifies,  and  gives  the  se- 
cnrity  required  by  law,  the  office  of  the  former  sheriff  is  executed 
by  his  under-sheriff,  or  by  a  coroner  of  the  county,  or  a  person 
specially  authorized  for  that  purpose,  he  must  comply  with  the 
provisions  of  tliis  title,  and  perform  the  duties  thereby  required 
of  the  former  sherifiC 
•  R.  S.  436,   I  74. 
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i  190  COUKT  OF  APPEALS.  c.  3,  t.  1,  a.  1 

CHAPTER  III. 

Civil  Jurisdiction  of  the  Principal  Courts  of  Record; 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TITLE      I.-Tke  Court  of  lpp«»lfl. 

TITLE    II.— The  Supreme  Court. 

TITLE  111.  -The  Court  of  CUIms. 

TITLE  iy.~The  City  Court  of  the  CItf  of  How^^Toik. 

TITLE     T.— The  Countjr  Courts. 

TITLE  L 

The  court  of  appeals. 

Article  1.  JnrlBdlctiOD,   and    mode  of   exercising   the   same;    gonorul   powotu; 
terms   and  sittiDgs. 
2.  The  clerk  of  the  court. 
8.  The   State  reporter;  publication  and  distribution  of  the  rapotts, 

ARTICLE  FIRST. 

Jurisdiction,  and  mode  of  exercising  the  same  general  powera ; 
terms  and  sittings. 

Sec.  IW,  The  jtirisdlction  of  tho  court  of  appeals  in  dvU  actloos. 

191.  Limitations,    exceptions  and  conditions. 

192.  [Repealed.] 

193.  Court  may  make  rules. 

194.  Remittitur;    when  Judgnicnt   absolute  to  be   rendered,  and  proceed- 

IngB  thereupon. 
105.  Second    and    subsequent    appeals. 

196.  TinioB  and  places  of  holding  terms. 

197.  (V)nrt  may  be  held  In  any  building;  adjournments. 

198.  Officers  to  be  apiiolnted  by  court. 

S  lfM>.  [Am*d,  180S.]  Tlie  Jnrlndlctlon  of  the  court  of  stp- 
pcalfi  in  civil  actlonu. 

The  conrt  of  appeals  has  exclusive  jurisdiction  to  review  upon 
appeal  every  actual  determination  made  prior  to  the  last  day  of 
I)ecemlH»r,  eighteen  hundred  and  ninety-fivo,  at  a  general  term  of 
the  supreme  court,  or  by  either  of  the  .superior  city  courts,  as 
tlien  constituted,  in  all  cases  in  which,  under  the  provisions  of 
law  existing  on  said  day,  appeals  might  be  taken  to  the  court  of 
appeals.  From  and  after  the  la.st  day  of  December,  eighte<»n  hun- 
dred and  ninety-five,  the  jurisdiction  of  the  court  of  appeals  shall, 
in  civil  actions  and  proceedings,  ))e  confined  to  the  review  upon 
appeal  of  the  actual  determinations  made  by  the  api)ellate  divi- 
sion of  the  supreme  court  in  either  of  the  following  cases,  and  no 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judg- 
ments or  orders  finally  determining  nctioiiK  or  special  proceedings, 
and  from  orders  granting  new  trials  on  excei»tions,  where  the  ap- 
pellants stipulate  that  upon  ulhrniance,  Judguieut  absolute  shall 
l>e  rendered  against  them.    (See  §  194.) 

2.  Appeals  may  also  In*  taken  from  determinations  of  the  appel- 
late division  of  the  supreme  court  in  any  department  where  tne 
appellate  di^ifiion  allows  the  same,  and  certifies  that  one  or  mor« 
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questions  of  law  have  arisen  wbich,  in  its  opinion,  ought  to  bo  ro- 
▼lewed  by  the-  court  of  api>ealt«,  in  wliicli  casi*  the  appeal  bvingH 
ap  for  review  the  question  or  quof lions  so  certified,  and  no  other; 
and  the  court  of  appeals  shall  certify  to  the  appellate  division  its 
determination  upon  such  questions. 
Go.  Pnc..  i  U,  and  h,  ism,  cb.  940. 

I  1»1.  [Am'd,  1805,  1806,  1808,  1000.]  Limltatlonii,  ex- 
ecptloaa  and  conditions. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
loUowmg  hnutations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
or  proceeding  commenced  in  any  court  other  than  the  supreme 
court,  court  of  claims,  county  court,  or  a  surrogate's  court,  un- 
less the  appellate  division  of  the  supreme  court  allows  the  appeal 
by  an  order  made  at  the  term  which  rendered  the  determination, 
or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
cerufy  that  in  its  opinion  a  question  of  law  is  involved  which 
oi^t  to  be  reviewed  by  the  court  of  appeals.    (See  §  2261.) 

2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of 
affirmance  hereafter  rendered  in  an  action  to  recover  damages 
'^  Personal  injury,  or  to  recover  damages  for  injuries  resulting 
in  death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
conveyance,  assignment  or  written  instrument,  as  in  fraud  of  tlio 
nghts  of  creditors,  or  in  an  action  to  recover  wages,  salary  or 
compensation  for  services,  including  expenses  incidental  thereto, 
or  damages  for  breach  of  any  contract  therefor,  or  in  an  action 
Wn  an  individual  bond  or  individual  undertaking  on  appeal, 
when  the  decision  of  the  appellate  division  of  the  supreme  court 
18  unanimous,  unless  such  appellate  division  shall  certify  that  in 
its  opinion  a  question  of  law  is  involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  or  unless  in  case  of  its  refusal 
to  BO  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
appeals.     (See  «  791,  subd.  12;  §  1310.) 

3.  The  jurisdiction  of  the  court  is  limited  to  a  review  of  ques- 
tions of  law. 

4.  No  unanimous  decision  of  the  appellate  division  of  the  su- 
preme court  that  there  is  evidence  supporting  or  tending  to  sus- 
tain a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed  by  the  court  of  appeals.  (See  §  1337.) 

L.  MB,  ch.  M<;  L.  1890,  ch.  559;  L.  1898,  ch.  674;  L.  1900,  ch.  5Sfi.  In  cflToct  8«pt.  1.  1900 

I IW.  [Repealed  Jan.  1,  1806.    L.  1895,  ch.  ^(j.] 
1 103.   Court  may  make  riilea. 

The  court  may  from  time  to  time  make,  alter,  and  amend, 
rales,  not  inconsistent  with  the  constitution  or  statutes  of  the 
State,  regulating  the  practice  and  proceedings  in  the  court,  and 
the  admission  of  attorneys  and  counsellors  at  law,  to  practice  in 
all  the  courts  of  record  of  the  State. 

U  1S70,  cb.  203,   §  2;  mod  L.  1871,   cb.  480.  S   1. 

f  IM.  Remittltiiri  vrlieii  Jvdirment  abiiolate  to  be  rcn- 
'«rcd,  and  proeeedlner*  tliereniion. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an  ap- 
peal from  an  order  granting  a  new  trial,  on  a  case  or  exceptions, 
if  the  court  of  appeals  determines  thjit  no  error  wjis  committed 
hi  grantinir  the  new  trial,  it  must  renlcr  judgment  absolute  upon 
the  right  of  the  appellant;  and  after  its  judgment  has  boen  re- 
mitted to  the  court  below,  an  assessment  of  damages,  or  any  other 
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irocooding,   requisite   to  render  the  judgment  effectual,  may  b« 

lad  in  the  latter  court. 

Co.   Proc.,    parts  of  §{(   11  and   12. 


e 


§  lOS.  Second  and  wnbMeavent  appeal*. 

Upon  a  second  and  each  subsequent  appeal,  iucludiiig  a 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  tt- 
regularity,  the  time  of  filing  the  return,  upon  the  first  appeal,  ^ 
termines  the  place  of  the  cause  upon  the  calendar. 

Id.,   part  of  f  13.    See  post,  S§  789-703. 

S  190.  TImeff  and  placen  of  lioldinir  terms. 

The  terms  of  the  court  of  appeals  must  be  appointe<i  to  be  held. 
at  such  times  and  places  as  the  court  thinks  proper,  and  continuea 
as  long  as  the  public  interest  requires. 

L.  1870,  ch.  203,  part  of  fi  1;  L.  1^49,  ch.  333,  part  of  |  1. 

}  107.  Conrt  may  be  beld  in  any  balldinfCT  adjoammettti. 

A  term  of  the  court  may  be  appointed  to  be  held  in  a  btiildins, 
other  than  that  designated  by  law  for  holding  courts.  A  term 
may  be  adjourned  from  the  place  where  it  is  appointed  to  be  heM, 
to  another  place  in  the  same  city.  One  or  more  of  the  judge* 
may  adjourn  a  term,  without  day,  or  to  a  day  certain, 
CJo.    Proc.,    S  10. 

9  t9S.    OlHceris  to  be  appointed  by  court. 

The  court  may,  from  time  to  time,  by  an  order  entered  in  Hi 
minutes,  appoint  and  remove  its  clerk,  its  reporter,  and  stich  at* 
tendants  as  it  deems  necesaary. 
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ARTICLE  SECOND. 

The  clerk  of  the  court, 

dn«^  nf"h;  "^  m "'  """■'  "^  "PKeals.  before  euteriuK  upon  the 
oath  of  nffl^I^  o""^'*'  """'*  «"b«i'ilK-  .ii.d  file  the  coustituUonal 
J  lK,nd  t^Tho'i*^  '"."•'**  f'ir""'  ""''  «'*^'  i"  "'«  <.-omptrolJer-8  office 
.,n?j  n°  *''®  .PF"P'*'  "^  '^t'  «'at«'.  u  the  penalty  of  five  thou! 
•and  dollars,  with  two  snllkient  sureties,  approved  by  the  comn 

oUU  offlPe'"°rf 'J  ""f^  ^1":  ''r  /'V'""'  Perf«ru"auce  of    he  duU?8 

anfiT  •  •  "^^  ,l^»-t'.-i^I».  in  proportion  to  tlicir  res  >ectivo  Iokhp^ 
ami  i„  niako  from]  nuy  othor  losi  occasifMied  bv    he  brc^^^^^^^^^^ 

r,?^'  7'\  *PPoi»t  a  deputy.    Powers  of  deputy. 

onnrl*^  fiilJ  •'  l^  » ^"tiniT.  Under  his  hand  and  the  seal  of  tho 
«r^;„i^  '°  *"*'  office  from  time  to  time  must  appoint,  and  may 
fi  Ji^^^nS'f  «^°>«^?'  a  deputy-clerk,  who  is  entitled  to  a  salar/ 
hk^nni  *?K^^^^*''  as  prescribed  by  law.  Before  enterinrupo^ 
^Si'^Vr*  th^  <?^PMty-<*Jork  must  subscribe,  and  file  in  the  clerk's 
office,  the  constitutional  oath  of  office.  While  the  clerk  is  absent 
f^m  h,8  office,  or  from  the  sittluK  of  the  court,  or  the  officfSj 

s^SThrires*Sf%w^^^^^  '^« «"  *^^  ^^^^--^  -^  '-^^^^^' 

U  1M7.  ch.  277,  f  12,  am'd  by  L.  1871.  ch.  718. 
Wii  ^^epoV^^'^     ^'"'^  ''"'•'^^  a..i.tant.  In  hl«  olllco. 

thlpL^^^f""^  ™'^^'  ^'**?i  *^^.  approbation  in  writing,  of  the  jud|?es  of 
affic^  «VI* '"''^^"^y  of  them,  employ  as  many  assistants  in  h^s 
^^\'^  ^'^^  pecessapr.  He  may  from  time  to  time  appoint,  and 
fcSm^fp^^nr^ifTJ'*  assistants.  Each  assistant  is  entitled  to 
?Wt  S.^"^"^*'^"'.  ^.^^  ^"^  J?  ^  P*^'^  «8  proscribed  bv  law.  The 
who  i^«L2SP^i''^;?°^  2^  ^'^  assistants  as  spocinl  depntv-clerk: 
^no  possesses,  m  the  nb.sence  of  the  clerk  and  the  demitV-clerk 
tr?whl^T/«;i^  authority  as  the  clerk,  at  any  sift'^ngVf  the 
&?    ^  ^^  attends,  with  respect  to  the  business  transacted 

08 
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I  ^Oa.  [Added,  1807.]  Clerkii  for  Jndves  of  the  co«rt  of 
appeal*. 

Each  judge  of  the  court  of  appeals  mny  appoint  and  at  pleasure 
remove  a  clerk,  who  shall  perform  such  services  as  the  judge 
appointing  him  may  require.  He  shall  be  entitled  to  a  compeu- 
Ration  to  be  fixed  by  such  judge,  not  exceeding  twelve  hundred 
dollars  a  year,  to  be  paid  monthly  by  the  comptroller  upon  the 
certificate  of  the  judge. 

L.  1897.  eta .  221 .    In  effect  April  8, 1897. 

S  203.  [Added,  1807.]  Olllceii  .for  Jadve  of  flie  eourt  of 
appeal*. 

The  board  of  Ruporvisors  of  a  county  in  which  a  law  library  is 
maintained  by  the  state  shall,  upon  the  request  of  a  judge  of  the 
court  of  api)eal8  who  petjid<»s  therein,  provide  aud  maintain  for 
his  use,  suitable  and  commodious  offices,  approved  by  him.  In 
case  of  the  refusal  or  neglect  of  the  board  to  comply  with  such 
request,  the  judge  mny  rent  and  maintain  at  his  place  of  residence 
offices  suitable  for  his  use  and  the  expense  thereof  shall  be  a 
county  charge.  A  judge  of  said  court  who  resides  in  a  county 
where  there  i»  no  such  library,  may  rent  and  maintain  at  his 
place  of  residence  offices  suitable  for  his  use,  and  the  necessary 
expense  thereof  shall  be  paid  by  the  state  treasurer  upon  the 
audit  and  warrant  of  the  comptroller. 

L.  1897.  ch.  221.    In  effect  April  8. 1897. 

n  a04.t08.    FRepealed;  Laws  1804,  ch.  136.] 
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article:  third. 

The  State  rtporter;  publication  and  distribution  of  the  nports, 

ice.  200.  State  reporter  is  the  reporter  of  the  court  of  appeals. 

210.  HlB   dntf. 

211.  Reporter   not   to  be   lotereeted   In  publication;    contracts   for   pub< 

Ucatlon. 

212.  Copyright  of  reporta. 

213.  Secretary  of  State  to  dlatribute  reports. 

214.  Unreported    decisions,    etc..    to    be    dellyered    hy    reporter    to    sue- 

oeapor. 

215.  Opinions,  etc.,  not  to  be  delirered,  except,   etc. 

216.  Certain  opinlos  to  be  deposited  vrith   clerk. 

I  20O.  State  reporter  1«  the  reporter  of  the  court  of  ap- 
peals. 

The  reporter  appointed  by  the  court  of  appeals  is  styled  the 
State  reporter:  and  each  provision  of  a  statute,  wherein  the  State 
reporter  is  mentioned,  applies  to  the  officer  thus  appointed. 

i  210.   Hla  dntr. 

The  State  reiwrter  must  report  every  cause,  determined  in  the 
court  of  appeals,  ^hich  the  court  directs  him,  or  which  the  public 
interest,  in  his  judgment,  requires  him  to  report.  To  enable  him 
to  perform  that  duty,  the  judires  of  the  court  must  deliver  to  him 
the  written  opinions,  rendered  in  each  cause  so  determined.  Each 
decision  of  the  court,  which  is  rc^ported,  must  be  so  reported  as 
soon  as  practicable  after  it  is  made;  and  if  the  reporter  neglects 
faithfully  to  perform  that  duty,  it  is  the  duty  of  the  court  to  re- 
move him  from  office. 

L.'lfti8,   ch.  224,   f  1,   ani*d. 

8  211.  [Am'd,  1N05.]  Reporter  not  to  be  Interented  in  pub- 
lication;   contracts    for   publication. 

The  State  reporter  shall  not  have  any  pecuniary  interest  in  the 
reports;  but  a  contract  for  the  publication  thereof,  under  his  su- 
pervision, must,  from  time  to  time,  be  made,  in  behalf  of  the 
people,  by  the  State  reporter,  subject  to  the  approval  of  the  chiof 
judge  of  the  court  of  appeals,  with  the  person  or  persons  who 
agree  to  furnish  to  the  secretary  of  State,  so  many  copies  of  each 
volume,  as  may  be  needed  to  enable  him  to  comply  with  the  next 
section  but  one;  and  also  to  publish  nnd  soil  the  reports,  on  terms 
the  most  advantageous  to  the  public,  re-nrd  being  had  to  the 
pri)pf»r  execution  of  the  work,  and  at  a  i)rice  not  excoodiiij?  two 
dollars  for  a  volume  of  not  less  than  five  hundred  pages.  Each 
contract,  so  entered  into,  must  provide  for  the  publication  of  the 
reports,  for  five  yeai-s  from  the  expiration  of  tne  time,  specified 
for  that  purpose  in  the  last  contract.  If  the  State  reporter  deter- 
mines that  a  contract  has  not  l>een  faithfully  kept  by  the  person 
or  persons  agreeing  so  to  publish  the  reports,  said  reporter  may, 
by  an  instrument  in  writing  under  his  hand,  approved  by  the 
chief  judge  of  the  court  of  appeals,  filed  in  the  office  of  the  secre- 
tary of  State,  annul  the  same  from  a  time  specified  in  the  instru- 
ment; and  thereupon  he  may  enter  Into  a  new  contract,  likewise 
to  be  approved  by  the  chief  judge  of  the  court  of  appeals,  for  the 
imblication  of  the  reports  for  five  years  from  the  time  so  specified. 
Before  entering  into  a  contract  the  State  reporter  must  advertise 
for,  receive  and  consider  proposals  for  the  publication  of  the 
reports. 

U   l«96.   ch.    689. 

G4 
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I  212.  [Am'd,  1877.]    Gopyrlfflit  of  report*. 

Neither  the  State  reporter  nor  any  other  person  shall  obtain  a 
copyright  for  the  opinions  contained  in  the  reports  and  the  ^ame 
may  be  published  by  any  person.  But  the  copyright  of  the  state- 
ments of  facts,  of  tne  head-notes,  and  of  all  other  notes  or  refer- 
ences, prepared  by  the  State  reporter,  must  be  taken  by,  and  shall 
be  vested  in  the  secretary  of  State,  for  the  benefit  of  the  people 
of  the  State. 

9  213.'[Am'd,  1894,  1800.]  Secretary  of  State  to  dlatrlbvte 
report*.  ^ 

Of  the  copies  of  each  volume  of  the  reports,  furnished  to  the 
secretary  of  state,  he  must  deliver  one  to  the  clerk  of  each 
county,  for  the  use  of  the  county,  deixjsit  one  in  the  office  of  the 
attorney-general,  deliver  one  to  the  clerk  of  the  court  of  npp<^iils, 
for  the  use  of  that  court  and  one  copy  for  each  judire  thereof, 
deliver  one  to  each  justice  of  the  Hui>reme  court,  and  to  each 
county  judge,  and  deposit  three  copies  in  the  state  library. 

L.  18M.  ch.  218;  L.  1899,  ch.  278.    InelTect  April  7.  1899. 

I  214.  Unreported  declMiouM,  etc.,  to  lie  delivered  bx  re> 
porter  to  avcceaiior. 

A  State  reporter  must,  on  the  appointment  of  his  successor,  de- 
liver to  him  all  papers  in  his  hands,  pertaining  to  a  cause  which 
he  has  not  reported,  or  which  arc  not  ncc(»ssary  to  Iw  retained  by 
him,  to  complete  the  publication  of  a  volume,  which  is  then  partly 
printed. 

L.    1866,    ch.   656,    %   2. 

S  215.  Opinions,  etc.,  not  to  be  delivered,  except,  etc. 

A  State  reporter,  after  the  expiration  of  his  term  of  office, 
shall  not  deliver  a  imper  specified  in  the  last  section,  or  a  cony 
thereof,  to  any  person  other  than  his  successor  in  office,  or  the 
publisher  of  a  partly  printed  volume;  except  that  a  copy  of  such 
a  paper  may  be  furnished  by  him,  during  a  vacancy  in  the  otRce, 
to  a  judge  of  the  court,  or  to  the  attorney  for  a  party  to  the 
cause  to  which  it  relates. 
Id.,   §  8. 

i  216.  Certain  opinions  to  be  deponlted  with  clerk. 

The  State  reporter  must  deposit  with  the  clerk  of  the  court,  aH 
opinions  delivered  to  him,  which  are  not  to  be  reported,  immedi- 
atelv  after  the  publication  of  the  reports  of  the  other  casefi,  de- 
cided at  the  same  time.  They  must  be  properly  filed  and  pre- 
served, by  the  clerk. 
See  la..  fi  4. 
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TITLE  n. 
The  suprome  court,  indudinsr  special  and  trial  terms. . 

AiUele  1.  Jurisdiction    and    powera;    designation    of    terms;    dlstiibutloD    of 
bnsinecis  among  the   terms  and  Judges;    attendants  upon   the  sit- 
tings; misoellaneous  proTlslons. 
2.  The  snpreme  coart  report  ei. 
S.  Stenographers. 

ARTICLIS  FIRST. 

JuTuiictijn  and  powers;  designation  of  terms;  distribution  of 
business  among  the  terms  and  jttdges :  attendants  upon  the  nt- 
tingi;  miscettaneotis provisions, 

lee.  217.  Genersl  Jurisdiction  of  snpreme  court. 

218.  Sai>reme    court   majr   change    place    of   trial   of   actions    pending   in 

other  courts. 
819.  Judicial    depftrtmouts. 
2M.  Appellate  diylslon. 

221.  Clertcs,  attendants  and  stenog^raphers. 

222.  Goremor    may    revoke   designation. 

223.  Designation,  etc.,  to  be  filed  with  secretary  of  State. 

224.  [Repealed.] 

226.  Times  and   places  of  holding  terms  of  appellate  ditlsion;  boir  ap- 

pointed. 
238.  Appointment    to    be    published. 

227.  rfteiiealcd] 

228.  Wben   associate  Justice  to  preside. 

229.  Special  or  trial  term   of  snpreme  court  to  be  held   by  one  Judge. 

230.  Number   of  Justices   necessary    for   a   decision. 

231.  Reargument,   etc.,   when  cause   to  be  beard  In   another  department. 

232.  ApiKitntments  of   terms   of  the   supreme   court. 

233.  Publication  of  appointments. 

234.  Governor  may  appoint  eztraordinnry  terms;   Justices  to  bold  th«m. 

235.  General    powers  and  duties  of   justices. 

236.  [  Repealed.  1 

237.  Governor  to  designate  Justices   to   hold   courts   in  certain  cases. 
23H.  I'Uce    of    holding   the    terms. 

2S9.  Special   terms   adjourned   to  chambers;    trials  thereat. 

240.  rR*»pejile*J.  1 

241.  What   Judjfen   may  perfoim   duties   of  JustJoo   nt    chambers. 

242.  OfRcpis  required  to  attend  a  le-m  of  the  app-^Uaie  dlvl  Ion;  sherltrs 

duty. 

243.  Fees  of   such  officers;   how   paid. 

S  217.  General  Jurlndfctiun  of  HQprcmc  court. 

I'ho  irononil  jiiri.sdiction  in  law  and  equity,  whicli  tlio  Buprome 
conrt  of  tho  St.itc  ik).ssossos,  iindor  the  provisions  oi  the  consti- 
tiitiop.  iiioludos  all  the  jurisdiction,  which  v  as  nosscMsed  and  ex- 
ercisH  by  th<'  sujironu*  court  of  the  cole  ny  of  New  York,  at  any 
time*,  nnd  by  the  court  of  chancery  in  England,  on  the  4th  day  of 
July,  1V76:  with  the  exceptions,  additions,  and  limitations,  cre- 
ated and  impose<l  by  the  constitution  and  lawH  of  tlie  State.  Sub- 
ject to  those  exceptions  and  limitations,  the  supreme  court  of 
tn^ State  ha»  all  the  powers  and  authority  of  each  of  those  courts, 
and  exercUea  the  same  In  like  manner. 

1  R.  8.  173.  §  36;  Id.  19C,  5  1;  and  L.  1S47,  ch.  2S0,   §  IC. 

\  218-  [ABi'd,  l99iK.]  Supreme  eonrt  mnr  chanire  plaee  of 
tH«l  of  notfonn  peMdingp  In  other  eonrtM. 

"Hh^-  KupreiiM*  court,  upon  the  application  of  either  party,  may, 
*nd,  in  a  proper  case,  must  make  an  order,  directinj?  that  an 
?we  of  fact,  joined  m  an  action  or  special  proceeding,  pending 
^tnr  other  court  of  record,  except  the  city  court  of  the  city  of 
«ew  Vork,  or  a  county  court,  to  be  tried  at  a  term  of  the  su- 
ra 
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premo  conrt  in  another  county,  on  such  terms,  and  undi-r  such 
reffulations  as  it  deems  just;  and  thereupon  the  issue  must  be 
tried  accord  in  j,'ly.  After  the  trial,  the  clerk  of  the  county,  in 
which  it  has  taken  place,  must  certify  the  minutes  thereof;  which 
must  be  filed  with  the  clerk  of  the  court,  in  which  the  action  or 
special  proceeding  is  pending.  The  subsequent  proceedings  in  the 
last  mentioned  court  must  be  the  same,  as  if  the  issue  had  been 
tried  therein. 
L.    1806,    ch.    046. 

8  219.  [Am'd,  1805.]    Judicial  departments. 

The  State  is  hereby  divided  into  four  judicial  departmeDts. 
The  first  department  shall  consist  of  the  county  of  New  York: 
the  second  department  shall  consist  of  the  counties  embraced 
within  the  present  second  judicial  district;  the  third  department 
shall  consist  of  the  counties  embraced  within  the  present  third, 
fourth  and  sixth  judicial  districts;  the  fourth  department  shall 
consist  of  the  counties  embraced  within  the  present  fifth,  seyenth 
and  eighth  judicial  districts. 

L.    1805,   ch.    37G. 

;}  2ao.«[Am'd,  1805.]      Appellate  dlTialon. 

On  and  after  the  first  day  of  .January,  eighteen  hundred  and 
ninety-six,  there  shall  be  an  appellate  division  of  the  supreme  court 
in  each  judicial  department  hereby  created,  consisting  of  seven 
justices  in  the  first  department  and  of  five  justices  in  each  of  the 
other  departments.  In  each  department  four  shall  constitute  a 
quorum,  and  the  concurrence  of  three  shnll  be  necessary  to  a  de- 
cision. No  more  than  five  justices  shall  sit  in  any  case.  Prom 
all  the  justices  elected  to  the  supreme  court  the  governor  shall 
designate  those  who  shall  constitute  the  appellate  division  in  each 
(i<?partment,  and  he  shall  designate  the  presiding  justice  thereof, 
who  shall  act  as  such  during  his  term  of  office,  and  shall  be  a 
resident  of  the  department.  The  other  justices  shall  be  desig- 
nated for  terms  of  five  years,  or  the  unexpired  x>ortions  of  their 
respective  terms  of  office,  if  less  than  five  years.  From  time  to 
time,  as  the  terms  of  su*l\  desiguatirins  expire,  or  vacancies  occur, 
he  shall  make  new  designations.  He  may  also  make  temporary 
designations  in  case  of  the  absence  or  inability  to  act  of  any  jus- 
tice in  the  appellate  division.  A  majority  of  the  justices  desig- 
nated to  sit  in  the  appellate  division  in  each  department  shall  be 
residents  of  the  departments.  Wlienever  the  appellate  division 
in  any  department  shall  be  unable  to  dispose  of  its  uusiness  within 
a  reasonable  time,  a  majority  of  the  presiding  justices  of  the  sev- 
eral departments  at  a  meeting  called  by  the  presiding  justice  of 
the  department  in  arrears  may  transfiT  any  pending  appeals  from 
such  department  to  any  other  department  for  hearing  and  deter- 
mination. No  justice  of  the  appellate  division  shall  exercise  any 
of  the  powers  of  a  justice  of  the  supreme  court,  other  than  those 
of  a  justice  out  of  court,  and  those  pertaining  to  the  appellate  divi- 
sion or',  to  the  hearing  and  decision  of  motions  submitted  by  con- 
sent of  counsel.*  From  and  after  the  last  day  of  December,  eigh- 
teen hundred  and  ninety-five,  the  appellate  division  shall  have 
the  jurisdiction 'now  ex(»rcised  by  the  supreme  court  at  its  gen- 
eral terms,  and  by  the  general  terms  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  BufTalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  b3*  the  legislature.    It  shall  have  iK)wer  to  appoint  and 


•  But  POO  Const.,  art.    VI,  {  2,  um  nind  in  lft()5. 
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ivmove  a  reporter,  to  whom  the  original  opinions  of  the  court 
shall  be  delivered  by  the  judges  immediately  after  the  decisions 
of  the  cases  iu  which  they  are  written  are  made,  and  to  make 
rules  and  regulations  governing  the  practice  therein.  The  appel- 
late court  shall  be  located  respectively  in  the  first  department,  in 
the  city  of  New  York;  in  the  second  department,  in  the  city  ol 
Brooklyn;  in  the  third  department,  in  the  city  of  Albany;  and  in 
the  fourth  department,  in  the  city  of  Rochester;  bnt  terms  thereof 
may  be  held  elsewhere  in  such  departments,  whenever  in  the  dis- 
ereiion  of  the  justices  thereof,  respectively,  public  interests  may 
require. 
L.  1886.  cb.  876. 

S  221.  [An'd,  1886,  1886,  1887,  1800,  1904,  1907.]  ClerkM, 
MtemdJiBta  and  ■tenoarraphem. 

The  justices  of  the  appellate  division  in  each  of  the  third  and 
fourth  departments  shall  have  power  to  appoint  and  remove  a 
clerk  who  shall  keep  his  office  at  a  place  to  be  designated  by  said 
jostices.  The  clerks  of  the  appellate  division  in  said  departments 
shall  be  paid  an  annual  salary  to  be  fixed  by  the  justices  of  said 
department  at  not  exceeding  three  thousand  dollars.  A  certilicato 
of  the  appointment  of  each  of  said  clerks  signed  by  the  presiding 
justice  of  the  judicial  department  for  which  said  clerk  is  ap- 
pointed, shall  be  filed  with  the  comptroller  of  the  State,  and  the 
saUiriefl  hereby  established  shall  be  paid  by  the  comptroller  of  the 
State  to  such  appointees  quarterly.  The  justices  of  the  appellate 
division  in  each  of  said  departments  shall  have  power  to  appoint 
and  remove  not  more  than  three  attendantn  one  of  whom  shnll 
act  as  crier.  Each  of  said^  atteudanls  shall  ro<'oive  a  compensa- 
tion to  be  fixed  by  the  justices,  which  shall  not  exceed  nine  hun- 
dred dollars  per  year,  payable  monthly,  lie  shall  also  be  entitled 
to  receive  his  traveling  expenses  to  and  from  his  home  to  the 
place  where  said  sessions  are  held,  not  exceeding  once  in  cadi 
term.  The  comi>ensation  of  the  attendants  shall  l>e  paid  by  the 
comptroller  of  the  State  upon  the  certificate  of  the  presidinjr 
justice  of  the  department.  Each  justice  of  the  apj>ellnte  division 
in  each  of  said  departments  shall  have  p<iwer  to  (Mni)loy  the 
services  of  a  stenographer.  The  ctmiponsation  (»f  ench  stenoj;- 
rapher  shall  be  paid  by  the  comptroller  of  the  State  upon  thi* 
certificate  of  the  justice  by  whom  he  is  employed.  Such  <'om- 
pensation  shall  not  exceed  twelve  hundred  dolhirs  a  year. 

Sobd.  1.  [Added,  1887j  am'd,  10O4,  1007.1  The  presiding 
Jnstice  of  the  appellate  division  of  each  of  the  third  and  fourth 
departments  shall,  with  the  approval  of  the  other  justices  of  said 
department,  have  power  to  appoint  and  remove  a  deputy  to  the 
clerk  of  said  appellate  division,  who  shall  be  paid  an  annual 
salary  of  not  to  exceed  fifteen  hundred  dollars,  and  the  ijresiding 
JQsticeof  the  appellate  division  of  the  fourth  department  and*  shall 
In  like  manner  nave  power  to  appoint  and  remove  a  consultation 
clerk,  who  shall  l)e  an  expert  stenographer,  who  shall  act  under, 
the  direction  of  said  justices  and  shall  attend  the  sittings  of  said 
oonrt  and  render  such  clerical  and  stenographic  services  thereat 
and  during  the  ofiScial  consultations  as  the  justices  of  said 
department  may  require,  and  shall,  under  the  direction  of  said 
jnHtices,  make  up  and  prepare  for  filing  in  the  office  of  the  clerk 
the  official  lists  of  decisions  to  Iki  rend(M-cd  bv  sai<l  court.  The 
wimpeDsation  of  such  consultation  clerk  shnll  be  fix(«d  by  said 
jtwtioeg  at   not   to  exceed   twenty-one   hundred   dollars  per  year. 

*So  In  orlgtnal. 
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A  certificate  of  the  appoiutmeut  of  such  deputy  clerks  and  such 
foiisultatiou  clerk,  signed  by  the  justices  of  the  said  rcspceiiVf  de- 
Iturtmeuts,  shall  be  tiled  with  the  comptroller  of  the  Ktate.  and 
the  salaries  hereby  established  for  such  deputy  clerkrt  and  mwh 
cousultatiou  clerk  shall  be  paid  by  the  said  Ciuuptroller  to  sitt  h 
appointees  monthly,  and  annually  apportioned  by  him  among-  the 
counties  constituting  the  respective  judicial  departments  tind 
refunded  by  such  counties  to  the  state  treasury. 
L.  1904.  cb.  60;  L.  1907.  cb.  4l0.      In  effect  Jane  24.  1007. 

Subd.  2.  [Added,  1897;  «m'd,  1007.]  The  clerk  of  th€  appel- 
late division  of  each  of  the  third  and  fourth  deparhiieut.  in 
.Hldition  to  the  salary  herein  provided,  shall  be  entitled  to  refefve 
his  necessary  disbursements  fur  postage,  telephone,  telogitiph  nnd 
express  charges,  to  be  certified  by  the  presiding  justice  of  said 
U'spectlve  departments  and  to  be  paid  in  the  same  manner  as  his 
salary.  And  the  cominnisation  herein  provided  for  said  clerk  and 
said  deputy  clerk  shall  be  in  lieu  of  all  fees  and  charges,  and 
neither  said  clerk  nor  deputy  clerk  shall  hereafter  be  permitted 
tu  charge  or  receive  any  fee  whatever  in  adilition  to  his  salary, 
for  any  official  service  rendered  by  him. 

L.  18ft5.  cb.  376;  U  1896,  cb.  «47:  L.  1897.  cb.  307;  L.  1907.  cb.  410.  In 
effect  June  24»   1907.'      Second  department,   see   L.    1S9G,   cb.  99. 

Subd.  3.  [Added,  1900»  «mM,  1007.]  The  deputy  clerk  of 
the  appellate  division  of  the  supreme  court  in  the  third  judicial 
department  or  any  attendant  of  said  court  shall  also  act  under 
direction  of  said  court  as  librarian  and  have  charge  of  the 
library  in  use  by  said  court,  and  for  such  additional  services  shall 
receive  the  additional  sum  of  fi'^e  hundred  dollars  per  annum,  to 
be  paid  in  the  sanu»  manner  as  his  salary  as  deputy  clerk. 

L.   1900,   cb.   536;   L.    1907,   cb.   410.      In   eff.^ct  June  24,   1907. 

§  222.   [Added,  1896.1    Governor  mnr  revoke  dettlirnatloii. 

Upon  the  written  request  of  a  justice  designated  for  the  appel- 
late division,  the  governor  may  revoke  his  designation  by  art  order 
to  be  filed  in  the  office  of  the  secretary  of  state.  Where  such  de«- 
iguation  is  revoked,  the  governor  may  prescribe  the  duties  to  be 
performed  by  such  justice  in  holding  court  in  any  part  of  the 
state,  from  the  time  of  such  revocation  until  the  taking  effect  of 
the  next  appointment  of  terms,  as  prescribed  in  section  two  hun- 
dred and  thirty-two  of  this  a<t,  for  the  judicial  department  in 
which  such  justice  resides. 

In  pffect  Mnroh  25,    1«>C.    U   18<X],   rh.    113. 

S  22».  rAm*d.  ISOn.l  Denlirnatfoii,  etc.,  to  be  filed  ivlth 
neeretttry  c»f  Atnte. 

A  designation  of  a  justii'c  of  the  appellate  division  of  the  su- 
preme  court  must  be  in  writing,   and  filed  in  the  ofllce  of  the 
secretary  of  State. 
L.   IRDS,  ch.  046. 

5  224.     [Repealed  Jan.  1,    1S,00;  L.  1^)5,  ch.  040,  §  2,] 

9  225.  TAni'd,  lAftS.l  TImeM  nnd  pInceH  of  boldlnff  termii 
of  ilie  nppellttte  dlviHlon  of  the  nnpreme  court;  lioirr  np* 
pointed. 

The  terms  (»f  the  appellate  division  of  the  supreme  court  are 
to  be  appointed  by  the  ap|)ellate  divisi<m  in  each  department,  and 
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|re  to  be  held  at  such  t{mes  and  places  and  MhtM.  continue  so 
long  as  the  appellate  diviaion  deems  proper. 

L.  las,  cfa.  »46. 

I  226.  [Ain*d,  1S9S.1    Appointment  to  be  pnMialked. 

An  appointment  of  a  term  or  terms  of  au  appellate  division 
must  be  made  and  filed  in  the  office  of  the  secretary  of  State  at 
least  thirty  days  before  the  commencement  of  such  term  or  terms. 
The  secretary  of  State  must  immediately  publish  a  copy  thereof  in 
the  newspaper  printed  in  Albany  in  which  le^al  notices  are  re- 
quired to  be  published  at  least  once  in  each  week  for  four  sue- 
ressive  weeks.  The  expenses  of  publication  are  to  be  paid  out  of 
the  treasury  of  the  State. 

L.  ISflS,  ch.  94e. 

I  227.  [Repealed  Janr  1,  1896;  L.  1895,  eh.  946.] 

I  228.  [AnA*d,  1895.]    "Wlien  onaoclnte  Jnatlce  to  preside. 

If  the  presiding  justice  is  not  present  at  the  sitting  of  the  ap- 
pellate division,  the  associate  justice  residing  in  the  department 
Baring;  served  the  longest  time  as  such,  or,  if  two  are  present 
irho  have  served  the  same  length  of  time,  the  elder  of  them  must 
act  as  presiding  justice  until  a  presiding  justice  attends. 

L.  18»,  cb.  046. 

i  220.  [Added,  1800.]  Special  or  trial  term  of  anpreme 
conrt  to  l>e  held  by  one  Jadg-e. 


A  special  term  or  a  trial  term  of  the  supreme  court  must  be 
held  by  one  judge.  An  appeal  from  a  judgment  or  decree  in  any 
case  in  which  the  question  of  the  title  to  a  public  office  is  directly 
or  collaterally  at  issue  or  in  any  manner  involved,  may  be  placed 
on  the  calendar  and  noticed  for  hearing  on  any  day  in  the  appel- 
late division  of  the  supreme  court,  in  the  first  department,  or  in 
the  court  of  appeals,  and  shall  be  beard  on  said  day. 

L.  1896.  cb.  SdO.     In  effect  Majr  12,  1886. 

i  230.  [Ani'd,  1895.]  Kumber  of  Jnntlees  neceBaory  for  n 
deelalon. 

In  each  department  four  of  the"  justices  of  the  appellate  division 
of  the  supreme  court  shall  constitute  a  quorum,  and  the  concur- 
rence of  three  justices  is  necessary  to  pronounce  a  decision.  No 
more  than  five  justices  shall  sit  in  any  case.  If  three  do  not  con- 
cur in  a  decision,  a  reargument  must  be  ordered. 

L.  180O.  eb.  M6. 

I  231.  [Am*d,  1805,  1000,1  Rearnnment,  et  oetern,  wben 
caniie  to  be  beard  In  nnotber  department. 

Where  in  any  case  four  justices  of  the  appellate  division  in  auy 
department  are  not  qualified  to  sit  therein,  or  whore  the  justices 

3nalified  to  hear  the  appeal  are  equally  divided,  the  court  must 
irect  the  satne  to  be  sent  to  another  department  to  be  Specified 
in  the  order  to  be  there  heard  and  determined.  Where  iii  any 
ease  when  an  api>eal  to  the  appellate  division  of  an)'  department 
comes  on  for  argument,  and  the  justice  before  whom  the  action 
was  tried  or  who  granted  the  order  appealed  from,  is  a  member 
of  «u«h  appellate  division,  the  appellnnt  may  make  an  applica- 
tion to  sncn  appellate  division  for,  and  the  court  may  grant,  an 
order  directing  that  such  appeal'be  sent  to  an  adjoining  department 
to  be  specified  in  the  order,  to  be  there  heard  and  determined. 
L.  lagf,  ch.  MA;  L.  1900,  ch.  209.     In  effect  Sept.  1,  1900. 
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I  282.  TAnt'd,  IdTT.  1893,  1885,  1806,  1900,  1904.]    Appoini 
menta  of  terms  of  «b«  svprenke  eovrt. 

The  justices  of  the  appellate  division  in  each  department  nm 
fix  the  times  and  places  for  holding  special  and  trial  term 
therein,  and  assign  the  justices  of  the  departments  to  hold  bii< 
terms,  or  make  rules  therefor;  and  may  from  time  to  time  mall 
additional  appointments  and  designations,  or  change  or  alt4 
those  already  made.  If  said  justices  of  the  said  appellate  dil 
sion  in  any  department  shall  not  have  fixed  the  times  and  plaej 
for  hoJUling  said  special  and  trial  terma,  or  shall  not  have  ai 
signed  the  justices  to  hold  sneh  terms,  or  shall  not  hare  mad 
rules  therefor,  before  the  first  day  of  December,  in  the  ye4 
eighteen  hundred  and  ninety-five,  and  in  every  second  year  then 
after,  the  justices  of  the  supreme  court  for  each  judicial  distric 
or  a  majority  of  them  not  designated  as  ^Qstices  of  the  appellt 
division,  must,  between  the  first  and  fifteenth  days  of  Decemb4 
in  each  of  said  years,  appoint  the  times  and  places  for  hddid 
the  trial  and  special  terma  of  the  supreme  court  within  their  jud 
cial  district,  for  two  years  from  the  first  day  of  January  of  tl 
year  next  following;  if  for  any  reason  such  an  appointment 
not  made  before  the  expiration  of  the  time  so  specified,  St  mnl 
be  made  at  the  earliest  convenient  time  thereafter.  At  least  oi 
special  term  and  two  trial  terms  must  be  appointed  to  be  bel 
in  each  year  in  each  county  separately  organized.  Fulton 
Hamilton  counties  shall  be  deemed  one  county  for  the  purposi 
of  this  section.  Two  or  more  trial  terms  may  be  appointed  to  ~ 
held  and  may  be  held  at  the  same  time  in  any  county.  A  tril 
term  in  any  county  may  be  held  in  two  or  more  parts,  and  a  jui 
panel  may  be  summoned  to  serve  in  etch  part,  or  jurors  may  1 
drawn  from  one  panel;  and  in  such  county  such  part  or  parti 
exceeding  one,  as  may  be  requisite  shall  be  reserved  for  the  tril 
of  actions  on  sales  of  personal  property,  including  agreemeni 
incident  to  such  sales,  for  work,  labor  and  services,  and  materil 
furnished,  upon  j>olicics  of  insurance  and  upon  negotiable  pap« 
and  other  instruments  transferable  by  endorsement  or  orAt 
The  rules  made  by  the  justices  of  an  appellate  division  for  fixr 
the  times  and  places  for  holding  special  and  trial  terms,  and  f^ 
assigning  the  justices  for  holding  special  and  trial  terma»  mr - 
be  signed  by  the  justices  making  them,  and  immediately  filed 
the  office  of  the  secretary  of  state;  and  a  duplicate  thereof 
also  be  filed  in  the  office  of  the  clerk  of  such  appellate  divisic 
who  must  immediately  transmit  a  copy  thereof,  certified  by  hli 
to  each  of  the  jtistices  of  the  supreme  court  !n  such  departmei 
not  designated  as  justices  of  an  appellate  division.  The  justice 
of  the  appellate  division  of  each  department  are  hereby  aatb< 
ized  to  adopt  and  procure  an  official  seal,  with  suitable  devic 
and  inscription.  A  description  of  such  seal,  with  an  impressia 
thereof,  shall  be  filed  in  the  office  of  the  secretary  of  state.  Tlj 
expense  of  procuring  such  seal  shall  be  a  charge  against  tf 
state,  and  shall  be  paid  by  the  state  treasurer  upon  the  audit  ai 
warrant  of  the  comptroller. 

L.  1«88.  ch.  69;  L.  180&.  ch.  376;  L.  18IM»  cb.  B61;  L.  1000,  elu  93;  L.  IMI. 
ch.  BOO.     lo  ^BAct  April  29,  1904. 
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I  9B33.    PvbliiHitfoii-  of  appoitttBiemts. 

An  appointment  so  made  must  be  signed  by  the  justicefi  making 
it,  ajad  umnediately  filed  in  the  office  of  the  secretai^y  <>f  Starte, 
»'bo  mast  piibUsh  a  copy  thereof  in  the  newspaper,  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  pubhshed,  at 
leavt  once  in  each  week,  for  three  successive  w^eeks  before  the 
holding  of  a  term  in  pursuance  thereof.  The  expense  of  the  pub- 
lication is  payable  out  of  the  treasury  of  the  State. 
Co.  rtroe.,  I  as. 

S  SBS4*  lAm'df  1805.1   Governor  mar  appoint  extraovdlaanr 
ternaa}  JiiatlceB  to  holfl  them. 

The  goTernor  may,  when,  in  his  opinion,  the  public  interest  so 
requires,  appoint  one  or  more  extraordinary  terms  of  the  appellate 
division  of  the  supreme  court  in  any  department,  or  of  the  special 
or  trial  tersM  of  the  aupiseaie  coart.  He*  must  designate  the  time 
and  place  of  holding  the  same,  and  name  the  justice  who  shall 
hold  or  preside  at  such  term,  except  of  the  appellate  division;  and 
lie  mast  give  notice  of  the  appointment,  in  such  manner  as,  in  his 
judgment,  the  public  interest  requires. 
I^  1886,  cb.  046. 

f.28fS.  [Avt'd,  laOS,  1900.]    Oeneval  p<»wer»  aad  dat&ea  of 
Jtilitle^a. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of  the 
tei-m:  and  to  act  upon  any  business,  which  regularly  conies  before 
the  term  in  which  he  is  sitting,  except  where  he  is  persouuUy  dis- 
oualtfied  from  sitting,  in  a  particular  action  or  special  proceeding. 
Each  justice  must,  at  all  reasoo^able  times,  when  not  engaged  in 
luMing  court,  transact  such  judicial  business  as  may  be  done  out 
of  court.  The  justices  of  the  supreme  court  elected  in  the  eighth 
judicial  district  may  adopt,  and  from  time  to  time  amend  rules 
and  regulations  for  making  calendars  of  cases  at  issue  to  be  tried 
in  the  supreme  court  in  and  for  the  county  of  Erie. 
U   188$,  cb.  94«;  L.  1900,  cb.  384.     In  effect  April  11,  1800. 


[Repealed  Jan.  1,  1896;  £..  1895,  ch.  946.] 

f  237.  [Ani'd,  18&B«  1900.]  Governor  to  devlarnnte  JnnUeea 
to  koM  eonrts  in  certain  eases. 

If  it  appear  to  the  satisfaction  of  the  presiding  justice  of  the 
appellate  division  in  any  department  that  a  special  or  trial  term 
of  the  supreme  court  duly  appointed  therein  is  in  danger  of  fail- 
ing, he  may  designate  a  justice  who  resides  in  that  department 
to  hold  tfucn  term  in  the  absence  of  the  justice  assigned  thereto. 
If  in  the  opinion  of  such  presiding  jujstice  it  is  not  practicable  to 
make  a  designation  from  his  department,  he  shall  so  inform  the 
governor  who  may  thereupon  designate  for  such  term  a  justice 
from  any  department. 

L.  1895,  ch.  M6;  L.  1900,  cb.  414.    to  effect  April  22,  1900. 

f  28S.  rAm'd,  1805.1    Place  of  holdlnip  the  terms. 

The  place  appointed  within  each  county,  for  holding  a  special 
term  of  the  supreme  court,  at  which  issues  of  fact  are  triable,  or 
a  trial  term,  must  be  that  designated  by  the  statute,  for  holding 
the  county  court. 

U  1886k  ch.  040. 
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I  280.  Special  terms  adjourned  to  oluuiibersi  tviAlM 
tbereat* 

A  special  term  of  the  supreme  court  may  be  adjourned  to  a 
future  day,  aud  to  the  chambers  of  any  justice  of  the  court,  re- 
siding within  the  judicial  district  by  an  entry  in  the  minutes;  and 
then  adjourned  from  time  to  time,  as  the  justice  holding  the  same 
directs.  An  action  triable  by  the  court,  without  a  jury,  which 
was  upon  the  calendar  of  the  term  before  it  was  adjourned,  may 
be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by  consent 
of  both  parties,  but  not  otherwise.  In  that  case,  the  attendance 
of  the  clerk,  the  sheriff,  the  crier,  or  a  constable,  is  not  required,  ' 
unless  the  justice  directs  one  or  more  of  those  officers  to  attend. 

Go.  Proc.,  part  of  f  24. 

S  240.  [Repealed  Jan.  1,  1806;  L.  1885,  ch.  946.] 

«  241.  [Am'd,  1895.]  ^iV^mt  Jvdvea  mmr  perform  duties  of 
JoatlceB  at  chambers. 

A  county  judge  within  his  county  possesses,  and  upon  proper 
application  must  exercise,  the  power  conferred  by  law  in  general 
language  upon  an  officer  authorized  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers  or  out  of  court. 

L.  1806,  cb.  946. 

I  242.  fAnt^d,  1895,  1896.1  Officers  required  to  attend  a 
term  of  the  appellate  division )  slieriirB  duty, 

A  term  of  the  appellate  division  of  the  supreme  court  must  be 
attended  by  the  sheriff  of  the  county  in  which  it  is  held,  his  under 
sheriff,  or  one  of  his  deputies;  by  not  more  than  three  attendants 
appointed  by  such  court,  one  of  whom  shall  act  as  crier;  by  the 
clerk  of  the  appellate  division,  of  the  supreme  court  appointed  for 
the  department  in  which  the  term  is  held;  all  of  whom  must  ar-t 
under  the  direction  of  the  court  or  of  the  presiding  justice.  The 
sheriff  of  the  county  must  cause  the  room  m  which  a  term  of  the 
appellate  division  is  held  to  be  properly  heated,  ventilated,  lighted, 
and  kept  comfortably  clean  and  in  order.  The  court  may  enforce 
the  performance  of  that  duty  by  the  sheriff.  The  sheriff  must 
also  provide  the  court  with  all  necessary  stationery  and  minute- 
books,  upon  the  written  requisition  of  the  court  or  of  the  jui5ti'?e 
presiding  at  the  term,  and  shall  defray  the  necessary  expense  of 
telegraphing  the  day  calendar  to  such  county  clerks  as  the  court 
shaH  direct;  also  the  necessary  expense  of  transmitting  printed 
cases  and  papers  to  the  reporter;  to  the  various  libraries  and  to 
the  justices  of  the  appellate  division. 

L.  1695.  ch.  046.    In  effect  Aprtl  27,  189fl.    L.  1896.  ch.  40T, 

f  243.  rAm*d,  ISBR.]    Fees  of  snch  officers (  how  paid. 

The  fees  of  the  sheriff,  and  such  attendants  for  attending  a 
term  of  the  appellate  division  and  all  expenses  incurnnl  bv  a  sber* 
iff  in  obedience  to  the  last  section  must  be  audited  by  the  comp- 
troller and  paid  out  of  the  treasury  of  the  State. 

L.  1800,  ch.  946. 
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ARTICIiB  SECOND. 

The  supreme  court  reporter. 

8cc.  244.  lieetiiw  for  appoloinvnt. 

245.  Special  meeting  for  appointment  or  remoTaL 

246.  Dntlea  of  reporter;  opinions   to  be  furnished. 

247.  Publication  of  reports;   contra <^t8  therefor. 

248w  Papera  and  opinions  to  be  furnished  to  the  reporter. 
24».  Copjrigbt;  dlatribvtloD  by  secretary  of  state. 
2S0.  Saiafy  and  expeoaes. 

i  244.  [AmMy  1906.]   Meeting  for  appointment. 

The  justices  of  the  appellate  divisions  of  the  supreme  court 
shall  meet  in  conyention  at  the  capitol  in  the  city  of  Albany,  on 
the  third  Monday  in  June,  nineteen  hundred  and  ^ve  at  twelve 
o'cloek  noon,  for  the  purpose  of  appointing  a  supreme  court  re- 
porter as  hereinafter  provided.  The  secretary  of  state  shall  serve 
a  written  or  printed  noti(*e  of  such  meeting,  either  personally  or 
hj  nail,  upon  each  of  the  jnstices  of  the  appellate  divisions  of  the 
sapreme  court,  at  lea.st  two  weeks  before  such  meeting?.  When 
BO  convened,  said  justices,  by  a  majority  of  those  present,  shall 
appoint  a  supreme  court  reporter  to  hold  office  for  a  term  of  five 
years  and  until  his  successor  is  appointed  and  qualifies,  said  term 
to  commence  at  the  expiration  of  the  term  of  offlc*e  of  the  present 
sapreme  court  reporter.  Said  justices  of  the  appellate  divisions 
of  the  supreme  court  must  thereafter  meet  in  convention  at  the 
capitol  in  the  city  of  Albany,  at  noon  of  the  day  when  the  term 
of  office  of  the  supreme  court  reporter  expires,  for  the  purpose  of 
appointing  a  supreme  court  reporter  in  his  place.  If  that  day  i$ 
a  Snnday  or  a  public  holiday,  the  convention  must  be  held  at  the 
same  time  and  place  on  the  first  day  thereafter  not  being  Sunday 
or  a  public  holiday.  If  the  appointment  is  not  made  at  such  a 
meeting,  it  may  be  made  at  a  special  meeting  of  the  convention 
held  as  prescribed  in  the  next  section.  The  supreme  court  re- 
porter may  be  removed  for  cause  by  the  justices  of  the  appellate 
divisions  of  the  supreme  court  or  a  majority  of  such  of  them  as 
attend  at  a  convention  held  as  prescribed  in  the  next  section. 
An  appointment  or  removal  must  be  in  writing.  It  must  be  signed 
by  the  justices  making  it,  and  filed  in  the  office  of  the  secretary  of 
state. 
t,  IMS.  ch.  164.    In  efteot  April  8, 1905. 

I  24S.   rAm'd,  1877,  1895,  1005.]      Special   meetlnir  for  ap- 
pointment or  renaoTml. 

A  special  meeting  of  the  convention  for  the  appointment  or 
Temoval  of  a  supreme  court  reporter  must  be  held  at  the  capitol 
IB  the  city  of  Albany,  but  it  may  be  adjourned  to  any  other 
phlce.  It  may  be  called  by  a  presiding  justice  by  a  written  oi^ 
printed  notice  stating  the  object  of  the  meeting  and  served  per- 
•onally  or  through  the  post  office,  upon  each  of  the  justices  of  the 
appeUate  divisions  of  the  supreme  court,  at  least  two  weeks. before 
the  time  specified  therefor.  If  the  object  of  the  meeting  is  to 
consider  the  question  of  the  removal  of  the  supreme  court  re- 
porter, the  notice  must  be  accompanied  with  a  copy  of  the 
Sounds  alleged  for  the  removal,  and  both  must  be  served  upon 
e  supreme  court  reporter,  personally  or  by  leaving  them  at  his 
w  plac^  of  residence  with  some  person  of  suitable  afe  find  dl9* 
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cretion,  at  least  ten  days  before  the  time  appointed  for  the  meet- 
ing. The  supreme  court  reporter  may  be  removed  at  such  Bpeclal 
meeting. 

II  246,  246  and  247  were  t)otb  amondod  and  repeal<Hl  by  same  art.  L.  laW, 
cb.  946;  L.  1877,  cb.  416;  L.  1906,  cb.  164.    Ill  cIToct  April  8,  1906. 

I  246.  [Am'd,  1877,  189S,  190S.]  Dutieai  of  reporteri  oi^iA- 
ion*  to  be  furnlahed. 

The  supreme  court  reporter  must  report  every  caivse  deter- 
mined in  the  appellate  diyisionfl  of  the  supreme  conrt  vnless 
otherwise  directed  by  the  appellate  court  or  a  judge  thereof.  To 
enable  him  to  perform  that  duty,  the  justices  of  said  appellate 
divisions  must  immediately  deliver  to  him  the  written  opinioDB, 
or  certified  copies  thereof,  rendered  in  each  cause  ho  determined. 
Each  decision  of  the  court  which  is  reported  must  be  bo  reported 
as  soon  as  practicable  after  it  is  made.  The  supreme  court  re» 
porter  must  prepare  for  each  volume  and  cause  to  be  pnbttshcd 
therewith,  the  usual  dijBrest,  head  notes,  taWe  of  contents  and 
Index,  and  on  the  appointment  of  his  successor,  most  deliver  to 
him  all  papers  in  his  hands  pertaining  to  a  cause  which  he  has  not 
reported,  or  which  are  not  necessary  to  be  retained  by  him  to 
complete  the  publication  of  a  volume  which  is  then  partly  printed. 
Said  supreme  court  reporter  after  the  expiration  of  his  term  of 
office,  shall  not  deliver  a  paper  specified  in  this  section  or  a  copy 
thereof,  to  any  person  other  than  his  successor  in  office,  or  the 
publisher  of  a  partly  printed  volume,  except  that  a  copy  of  sacfa 
paper  may  be  furnished  by  him  during  a  vacancy  in  the  office^ 
to  a  justice  of  the  supreme  court  or  to  the  attorney  for  a  party  to 
the  cause  to  which  it  relates.  Such  supreme  court  reporter  must 
deposit  with  the  clerk  of  each  appellate  division  all  opinions  de- 
livered to  him  from  such  appellate  divisions  which  are  not  to  be 
reported,  immediately  after  the  publication  of  the  reports  of  the 
other  causes  decided  at  the  same  time.  They  must  be  properly 
filed  and  preserved  by  such  clerks. 
L.  1877,  cb.  416;  L.  1896.  cb.  946;  L.  1906.  cb.  164.    In  elVect  April  8,  190ft. 

9  247.  [Am*d,  1805,  1905.]  Publication  of  reports  |  corn* 
tractii  tlierefor. 

The  supreme  court  reporter  shall  not  have  any  pecuniary  in- 
terest in  the  reports,  but  a  contract  for  the  publication  thereof 
undfr  his  supervision,  must  from  time  to  time  be  made  in  behalf 
of  the  people  by  said  supreme  court  reporter,  subject  to  the  ap- 
proval of  the  presiding  justices  of  the  appellate  divisions,  with 
the  person  or  persons  who  agree  to  furnish  to  the  secretary  of 
state  so  many  copies  of  each  volume  as  may  be  needed  to  enable 
him  to  comply  with  section  two  hundred  and  thirteen  of  the  oode 
of  civil  procedure,  and  also  to  pxiblish  and  sell  the  reports  on 
terms  the  most  advantageous  to  the  public,  regard  being  had  to 
the  proper  execution  of  the  work,  and  also  to  the  continuatioB 
of  toe  publication  of  an  official  series  of  reports,  with  weekly 
advance  sheets,  in  substantially  the  same  form  as  heretofore,  and 
at  a  price  not  exceeding  two  dollars  for  a  volume  of  not  less  than 
one  thousand  pages.  Each  contract  so  entered  into  must  pro- 
vide for  the  publication  of  the  reports  for  five  ^ears  from  the 
expiration  of  the  time  specified  for  that  purpose  m  the  last  con* 
tract  or  from  the  abrogation  thereof.  If  the  supreme  court  re- 
porter determines  that  a  contract  has  not  been  faithfully  kept  b9 
tbf  p^TQon  or  persons  agreeing  so  to  publish  th6  reports,  9ttcb 
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reporter  may,  by  an  instfvmeQt  hi  writing  under  his  hand,  ap- 
prtnred  by  the  presiding  justices  of  the  appellate  divisions,  filed 
in  the  office  of  the  secretary  of  state,  annul  the  same  from  a  time 
specified  in  the  instrument,  and  thereupon  immediately  enter  into 
a  new  contract,  likewise  to  be  approred  by  the  presiding  justices 
of  the  appellate  divisions,  for  the  publication  of  the  reports  for 
IKe  years  from  the  time  so  specified.  Before  entering  into  a 
contract  tbe  supreme  court  reporter  must  advertise  for,  receive 
and  consider  proposals  for  the  publication  of  tbe  reports.  The 
supreme  conrt  reporter  may  also  crtnse  advance  sheets  of  reports 
to  be  published  at  not  to  exceed  fifty  cents  a  volume:  he  must 
cause  the  reports  published  as  preserB>ed  herein,  to  be  kept  con- 
stantly for  sale  to  persons  withm  the  state  at  the  price  provided 
for  in  said  contract. 
U  1^96,  ch.  946;  L.  1905,  cli.  164.    In  effect  April  8,  190S. 

I  248.  {Ai|i*d,  1896,  190IS.]  PapeM  Kna  opinions  to  be  far- 
nfShetf  to  tlie  reporter. 

In  eat^h  canse  heard  by  the  appellate  division  of  the  supreme 
court,  the  attorney  or  counsel  for  each  party  must  deliver  to  the 
clerk  of  said  appellate  division,  for  tbe  use  of  the  dtipreme  court 
reporter,  a  dnplicate  of  each  paper  furnished  by  him  for  the  use 
of  the  court.  The  clerk  must  collect  such  papers  from  the  counsel; 
and  Immediately  transmit  them,  to  the  supreme  court  reporter. 

L.  1890.  ch.  946:  L.   1905.  cb.  164.    Id  effect  April  8,  1906. 

I  S40.  f  Anfe*d,  1895,  1900.]  CopTrtarlit)  drstrfbtrtion  br  see- 
retmrx  of  i^twLtm, 

Neitiier  tbe  supreme  court  reporter  nor  any  other  person  shall 
obtain  a  copyright  for  the  opinions  contained  in  the  reports,  and 
the  same  may  be  poblished  by  any  person,  but  the  copyright  of 
tbe  statements  of  tacts  of  the  head  notes  and  of  all  other  notes 
or  references  published  by  the  supreme  court  reporter  must  be 
taken  by  and  shall  be  vested  in  the  secretary  ox  state  for  the 
benefit  of  the  people  of  the  state.  The  secretary  of  state  shall 
distribute  the  reports  so  furnished  him  as  eq^eeified  in  section 
two  hundred  and  forty-seven  as  provided  in  section  two  hundred 
and  thirteen  of  the  code  of  civil  procedure. 

L.  1895,  cb.  946;  L.  1906.  cb.  164.    In  effect  April  8.  1906. 

I  mo.  [Am'd,  189ff,  1807,  1890,  1806.1     Salarr  And  c^penaea. 

The  supreme  court  reporter  shall  receive  an  annual  salary  of 
fire  thousand  dollars,  payable  quarterly  and  in  addition  thereto 
such  allowances  for  clerk  hire  and  office  expenses  as  the  legisla- 
ture shall  from  time  to  time  direct. 

L.  1»5,  ch.  94S;  L.  IWI,  ch.  474:  L.  1809,  ch.  2T8;  L.  1906,  ch.  164.  Is 
•Sect  Aficfl  8,  1906. 
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See.  201.  Stcnoerapbera. 
53.  [Kpp     ■ 


article:  third. 

Stenographers, 


252-253.   [Kppealid.l 

254.  Htenograpbers  In  Kings  connty. 

255.  Hii»  aasUtaut. 

260.  Steuofirraphers  in  oth^r  countlt-a  of  second  Judicial  district  and  aki 
In    the    niutb   Judicial   district. 

257.  Th(>lr  HularioM;  how  paid. 

258.  Stenograpbers   for  certain  Judicial  dlatrlcta. 
269.  Tbeir  aalaries;  bow  paid. 

260.  Their  expeu»eH;  bow  paid. 

261.  [RopoalPd.j 

262.  Tenipoiary  stonographer, 

S  2S1.   [Am*d,   1895.]    StenovraplierB. 

If  the  justice  presiding  requires  a  copy  of  any  proceedings  writ- 
ten out  at  leuKtli  from  stenographic  notes,  he  may  make  an  order, 
directing  one-half  of  the  stenographer's  fees  therefor,  to  be  paid 
by  each  of  the  parties  to  the  action  or  special  proceeding,  at  tlw 
rate  of  ten  cents  for  each  folio  so  written  out,  and  may  enforce 
p«ynient  thereof.  Any  such  copy  shall  be  accessible  to,  and  maj 
be  examined  by,  any  of  the  counsel  in  the  cause.  If  there  ara 
two  or  more  parties  on  the  same  side,  the  order  may  direct  eitbet 
of  them  to  pay  the  sum  payable  by  their  side,  for  the  stenoi?- 
rapher's  fecs[  or  it  may  apportion  the  payment  thereof  amoas 
them,  as  the  justice  deems  just. 
L.  1896.  ch.  946. 

9  252.    [Repealed  Jan.  1,  1800;  L.  1895,  ch.  946.] 
9  263.    [Repealed  Jan.  1,  189G;  L.  1805,  ch.  946.] 
$2.%i.  fAm*d.    1895,    18e«.    1897,    190«V    1»07,    1908.]     Btem^ip- 
raphera  in  Klnfr*  eonntr. 

The  justioegi  of  the  supreme  court,  residing  in  the  county  oi 
Kings,  or  a  majority  of  them,  may  appoint  and  may  at  pleaVun 
remove,  sixteen  stenographers  who  sliali  severally  attend,  ta 
directed  by  the  respective  justices  appointing  them,  the  terms  ot 
the  appellate  division  and  trial  and  special  terms  of  the  supreme 
court,  in  the  county  of  Kings  and  shall  each  receive  an  anniml 
salary  to  be  fixed  by  said  justices  and  the  expense  thereof  shall 
be  raised  with  the  annual  tax  levy  as  a  county  charge. 

L.  1895.  oh.  946:  L.  ISflB.  ch.  422.  81  1  and  2:  am'd  tif  to  •Jalary,  br  I* 
1870.  cb.  600:  L.  1896.  ch.  970:  L.  1S«7.  rh.  001  ;  L.  1905.  ch.  616;  L.  1901, 
ch.   17;  L.   1908,  <A.  299..     In  efft^n  »epC.   1.  1908. 

S   255.   HU   OMMlntant. 

The  stenographer,  appointed  as  prescribed  in  the  last  section, 
may,  with  the  consent  of  the  judge  bidding  or  presiding  at  i 
s[)ecial  term  of  the  supreme  court,  <»r  term  of  the  circuit  court 
or  court  of  oyer  and  terminer,  employ  an  assistant'Stenograpfaei 
to  aid  him  in  the  discharge  of  his  duties  at  that  term,  whoae  com* 
pensation  must  be  paid  by  the  stenographer  and  shall  not  become 
a  county  charge. 

L.    1866,  ch.   422,   $  3,  am'd. 

S  266.  [ATn*cl.  1805,  1907.]  St^^nog^rapherM  In  other  eo«a^ 
tlon  of  fiecond  Judlelal  dlHtrlct,  and  alMO  In  the  ninth 
Jadlolal  diMtrlct. 

Each  justice  of  the  supreme  court  for  the  second  judicial  dis- 
trict, who  does  not  reside  in  the  county  of  Kings,  may  appoint 
and  may  at  pleasure  remove,  a  stenograi)her,  who  must  attend,  ai 
direr-ted  by  the  justice  appointing  him,  the  trial  and  special  termi 
of  the  supreme  court,  held  in  the  counties  of  Suffolk,  Queens, 
Nassau  and   Richmond,  or  either  of  them,  and,  when  not  tbm 
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ottidally  eu^aged,  the  sUted  teiius  of  the  couuty  court,  m  each 
of  those  couuues.  i!:aLa  ju&.Uce  of  the  sjupieme  court  for  tlie 
ninth  judicwl  district  may  appoiut,  and  may  at  pleasure  remove, 
a  stenographer,  wao  must  atteud,  aa  directed  by  the  justice  ap- 
pointing him,  the  trial  aud  specij'  terms  of  the  supreme  court 
held  in  the  counties  of  Westchester,  Putnam,  Dutchess,  Orange 
and  Kockland,  or  either  of  them,  aud,  when  not  thus  otUcialb' 
engaged,  the  stated  terms  of  the  county  court  lu  each  of  those 
counties. 

L.  1896.  eh.  946;  L.  1868.  ch.  765,  parta  of  39  2  and  0;  L.  1907.  ch.  535.  In 
effect  Sept.  1,  1907. 

i  aS7.  Tkelr  sAlarlea;  how  paid. 

Each  stenographer,  appointed  as  prescribed  iu  the  last  section, 
is  entitled  to  a  salary  fixed  by  law.  To  make  up  and  pay  the 
salaries,  the  board  of  supervisors  of  each  of  the  said  couutiea 
must  annually  levy,  and  cause  to  be  collected,  as  a  county  charge, 
a  proportionate  part  of  the  sum  necessary  to  pay  the  same,  to  be 
fixed  by  the  comptroller  of  the  State,  iu  accordance  with  the 
amount  of  the  taxable  real  and  personal  property  iu  each  county, 
as  shown  by  the  last  annual  assessment-roll  therein.  The  treas- 
urer of  each  county  must  pay  orer  the  sum  so  raised,  to  the 
comptroller  of  the  State,  who  must  thereupon  pay  the  salary  of 
each  stenoj^apber,  in  equal  quarterly  payments,  under  the  direc- 
tion of  the  justice  making  the  appointment. 

I  258.  [Am'A,  1898,  1908,  1904,  190T,  1908.]  Stenoffrapliers 
for  eertalB   Judicial   dliitrlGta. 

In  addition  to  the  steuographei*s  appointed  under  special  laws, 
the  justices  of  the  supreme  court,  or  a  majority  of  them,  for 
each  judicial  district,  excepting  the  first,  second,  thii*d,  fifth, 
serenth  and  eighth,  shall  appoint,  and  may  at  pleasure  remove, 
three  stenographers.  The  justices  of  the  stirjrenie  court,  or  a 
majority  of  them,  for  the  fifth  and  seventh  judicial  districts, 
respectively,  shall  appoint,  and  may  lit  pleasure  remove,  five 
stenographers  of  the  supreme  court  for  each  of  siK'b  districts. 
The  justices  of  the  supreme  court,  or  a  majority  of  them,  for 
the  third  judicial  district  shall  appoint,  and  may  at  pleasure 
remove,  four  stenographers  of  the  supreme  court  for  such  dis- 
trict. The  justices  of  the  supreme  court  for  the  eighth  judicial 
district  shall  appoint,  and  may  at  pleasure  remove,  ei^'ht  stenog- 
raphers of  the  supreme  court  for  such  district.  Each  of  the 
stenographers  shall  attend  such  special  and  trial  terms  of  the 
snpreme  court  in  his  judicial  district  as  he  shall  be  assigned  to 
attend  by  the  justices  of  the  supreme  court,  or  a  nuijority  of 
them,  for  such  district.  Ea<'h  of  such  stenographers  shall  receive 
an  annual  salary  of  three  thousand  dollars,  to  be  paid  by  the 
comptroller  of  the  state  in  equal  quarterly  payments,  upon  the 
certificate  of  a  justice  of  the  supreme  court  of  the  judicial  district 
for  which  he  shall  have  been  anpointed. 

L.  1895,  cb.  946;  L.  1903,  th.  173;  L.  1904.  ch.  58;  I^  1907.  cb.  60;  L. 
UM>8.   cb.     466..     In   effect   Oct.    1.    1908. 

f*  269.  Tkelr   aalarlevt   bow   paid. 

To  provide  the  means  to  pay  such  salarv  the  comptroller  of  the 
State  shall,  on  or  before  the  first  day  of  \ovemb<'r  in  each  year, 
fix  and  transmit  to  the  clerk  of  the  board  of  supervisors  in  each 
of  the  counties  in  said  district  a  statement  of  the  sum  to  be  raised 
by  such  board  of  supervisors,  in  accordance  with  the  amount  of 
taxable  real  and  personal  property  in  each  of  said  counties  as 
shown  by  the  last  annual  assessment-roll  therein.  The  boards  of 
supervisors  in  each  of  such  counties  shall  annually  levy  and  cause 
to  be  collected  in  such  county  and  to  be  paid  over  to  the  county 
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A  certificate  of  the  appoiutmeut  of  such  deputy  clerks  and  such 
ronsultatiou  clerk,  sigued  by  the  justiceu  of  the  Haid  ivspoctive  do- 
purtmeuts,  shall  be  tiled  with  the  comptroller  of  the  .state,  uiiU 
the  salaries  hereby  established  for  such  deputy  clerks  and  such 
1'oa.sultatiou  clerk  shall  be  paid  by  the  said  coiuptroller  to  sut  li 
appoiutees  monthly,  and  annually  apportioned  by  him  among  the 
counties  constituting  the  respective  judicial  departments  and 
refunded  by  such  counties  to  the  state  treasury. 
L.  1904.  ch.  50;  L.  1907.  ch.  410.      In  effect  June  24,  1907. 

Subd.  2.  [Added,  1897?  «m'd,  1J>07.]  The  clerk  of  the  appel- 
late division  of  each  of  the  third  and  fourth  department,  in 
addition  to  the  salary  herein  provided,  shall  be  entitled  to  receive 
his  necessary  disbursements  for  postage,  telephone,  telegraph  nrhl 
express  charges,  to  be  certified  by  the  presiding  justice  of  said 
respective  departments  and  to  be  paid  in  the  same  manner  as  his 
salary.  And  the  compensation  herein  provided  for  said  clerk  and 
said  deputy  clerk  shall  be  in  lieu  of  all  fees  and  charges,  and 
neither  said  clerk  nor  deputy  clerk  shall  hereafter  be  permitted 
to  charge  or  receive  any  fee  whatever  in  ad<Iition  to  his  salary, 
for  any  oflJcial  service  rendered  by  him. 

L.  1895.  ch.  376;  L.  ISDC,  ch.  «47;  L.  1897,  ch.  3C7;  L.  1007.  ch.  410.  In 
effect  June  24.   1907!      Second   department,   see  L.    1S9G,   ch.  09. 

Subd.  3.  [Added,  iDOOi  «m'd,  1007.]  The  deputy  clerk  of 
the  appellate  division  of  the  supreme  court  in  the  third  judicial 
department  or  any  attendant  of  said  court  shall  also  act  under 
direction  of  said  court  as  librarian  and  have  charge  of  the 
library  in  use  by  said  court,  and  for  such  additional  services  shall 
receive  the  additional  sura  of  five  hundred  dollars  per  annum,  to 
be  paid  in  the  same  manner  as  his  salary  as  deputy  clerk. 

L.  1900,  ch.   536;   L.   1907,   ch.   410.      In   effect  June  24,   1907. 

§  222.    [Added,  1896.1    Governor  mnr  revoke  deMlflrnatlon. 

Upon  the  written  request  of  a  justice  designated  for  the  appel- 
late division,  the  governor  may  revoke  his  designation  by  art  order 
to  be  filed  in  the  office  of  the  secretary  of  state.  Where  such  des- 
ignation is  revoked,  the  governor  may  prescribe  the  duties  to  be 
performed  by  such  justice  in  holding  court  in  any  part  of  the 
state,  from  the  time  of  such  revocation  until  the  taking  effect  of 
the  next  appointment  of  terms,  as  prescribed  in  section  two  hun- 
dred and  thirty-two  of  this  act,  for  the  judicial  department  in 
which  such  justice  resides. 

In  effect  March  25.   1806.    L.  1890,   ch.   113. 

S  22».  [Am^d,  18An.l  DeMlirnntlon,  etc.,  to  be  filed  ^Ith 
necretary  of  State. 

A  designation  of  a  justice  of  the  appellate  division  of  the  su- 
preme rf)urt  must  be  in  writing,  and  filed  in  the  ofllce  of  the 
secretary  of  State. 

L.  1805,  ch.  946. 

5  224.    [Repealed  Jan.  1,    180G;  T..  1805,  ch.  040,  J  2.] 

S  225.  rAm*d,  1805.1  TlineM  and  placeM  of  boldlnff  terniii 
of  the  appellate  division  of  tlie  nupreme  court;  liovr  ap- 
pointed. 

The  terms  <»f  the  appellate  division  of  the  supreme  court  are 
to  be  appointed  by  the  appellate  ili vision  in  each  department,  and 

.'^Sa 


r 


c.  a,  t.  2.  a.  1,  TERMS.  S§  2^6-31 

are  to  be  held  at  8ucb  times  and  places  and  BbaU  oontinue  so 
long  as  the  appellate  divifuoa  deems  proper. 

L.  18B6.  eh.  946. 

f  22e.  [Am'd»  1S9S.]    Appointment  to  be  pnMialked. 

An  appointment  of  a  term  or  terms  of  an  appellate  division 
mnst  be  made  and  filed  in  the  office  of  the  secretary  of  State  at 
least  thirty  days  before  the  commencement  of  such  term  or  terms. 
The  secretary  of  State  must  immediately  publish  a  copy  thereof  in 
the  newspaper  printed  in  Albany  in  which  le^al  notices  are  re- 
quired to  be  published  at  least  once  in  each  week  for  four  suc- 
fessive  weeks.  The  expenses  of  publication  are  to  be  paid  out  of 
the  treasury  of  the  State. 

L.  1895.  ch.  946. 

I  227.  [Repealed  Jan!  1,  1896;  L.  1895,  eh.  946.] 

I  228.  [Am'd,  1895.]    Wlien  onBOciate  Jnatlce  to  preside. 

If  the  presiding  justice  is  not  present  at  the  sitting  of  the  apt- 
pellate  division,  the  associate  justice  residing  in  the  department 
imving  served  the  longest  time  as  such,  or,  if  two  are  present 
rho  have  served  the  same  length  of  time,  the  elder  of  them  must 
act  as  presiding  justice  until  a  presiding  justice  attends. 

L.  1$96,  ch.  946. 


OP    trial    terni    of    anprenie 


I  220.  [Added,    ISOC]     Special 
eonrt  to  be  held  by  one  Judg-e. 

A  special  term  or  a  trial  term  of  the  supreme  court  must  be 
held  by  one  judge.  An  appeal  from  a  judgment  or  decree  in  any 
case  in  which  the  question  of  the  title  to  a  public  office  is  directly 
or  collaterally  at  issue  or  in  any  manner  involved,  maj'  be  placed 
on  the  calendar  and  noticed  for  hearing  on  any  day  in  the  appel- 
late division  of  the  supreme  court,  in  the  first  department,  or  in 
the  court  of  appeals,  and  shall  be  beard  on  said  day. 

L.  1896,  eb.  560.     In  effect  Majr  12,.  1896. 

I  230.  [Am'd,  18d5.]  Number  of  Jnatlcea  necessary  for  a 
deelalott. 

In  each  department  four  of  the  justices  of  the  appellate  division 
of  the  supreme  court  shall  constitute  a  quorum,  and  the  concur- 
rence of  three  justices  is  necessary  to  prronounce  a  derision.  No 
more  than  five  justices  shall  sit  in  any  case.  If  three  do  not  con- 
cur in  a  decision,  a  reargument  must  be  ordered. 

L.  1S86,  ch.  946. 

f  231.  [AmM,  18ttS,  1000.1  Rearimnient,  et  cetera,  wben 
canne  to  be  beard  In  another  department. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 
qualified  to  hear  the  appeal  are  equally  divided,  the  court  must 
direct  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  iri  any 
case  when  an  appeal  to  the  appellate  division  of  nn^  department 
comes  on  for  argument,  and  the  justice  before  whom  the  action 
was  tried  or  who  granted  the  order  appealed  from,  is  a  member 
of  »neh  appellate  division,  the  appellnnt  may  make  an  applica- 
tion to  such  appellate  division  for,  and  the  court  may  grant,  an 
order  direi.*ting  that  such  appeal'b«»  sent  to  an  adjoining  department 
to  be  specified  in  the  order,  to  be  there  hoard  and  determined. 

L.  1886.  ch.  M9i  L.  1900,  ch.  209.     In  effect  Sept.  1,  1900. 
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f  989.  rAm'a,  1977,  189S,  18»5,  189e,  1900,  1004.]  Appoint- 
ment* of  term*  of  the  »iipreme  ooart. 

The  justices  of  the  appellate  division  in  each  department  may 
fix  the  times  and  places  for  holding  special  and  trial  terms 
therein,  and  assign  the  justices  of  the  departments  to  hold  such 
terms,  or  make  rules  therefor;  and  may  from  time  to  time  make 
additional  appointments  and  designations,  or  change  or  alter 
those  already  made.  If  said  justices  of  the  said  appellate  divi* 
sion  in  any  department  shall  not  have  fixed  the  times  and  places 
for  holding  said  special  and  trial  terma,  or  shall  not  have  as- 
signed the  justices  to  hold  anch  terms,  or  shall  not  have  made 
rules  therefor,  before  the  first  day  of  December,  in  the  year 
eighteen  hundred  and  ninety-five,  and  in  every  second  year  there- 
after, the  justices  of  the  supreme  court  for  each  judicial  district, 
or  a  majority  of  them  not  designated  as  justices  of  the  appellate 
division,  must,  between  the  first  and  fifteenth  days  of  December 
in  each  of  said  years,  appoint  the  times  and  plnoos  for  holdinj? 
the  trial  and  special  terms  of  the  supreme  court  within  their  judi- 
cial district,  for  two  years  from  the  first  day  of  January  of  the 
year  next  following;  if  for  any  reason  such  an  appointment  is 
not  made  before  the  expiration  of  the  time  so  specified,  it  mu9-t 
be  made  at  the  earliest  convenient  time  thereafter.  At  least  one 
special  term  and  two  trial  terms  must  be  appointed  to  be  held 
in  each  year  in  each  county  separately  organized.  FiUton  and 
Hamilton  counties  shall  be  deemed  one  county  for  the  purposes 
of  this  section.  Two  or  more  trial  terms  may  be  appointed  to  be 
held  and  may  be  held  at  the  same  time  in  any  county.  A  trial 
term  in  any  county  may  be  held  in  two  or  more  parts,  and  a  jury 
panel  may  be  summoned  to  serve  in  each  part,  or  jurors  may  be 
drawn  from  one  panel;  and  in  such  connty  such  part  or  parts, 
exceeding  one,  as  may  be  requisite  shall  be  reserved  for  the  trial 
of  actions  on  sales  of  personal  property,  including  agreements 
incident  to  such  sales,  for  work,  labor  and  services,  and  material 
furnished,  upon  policies  of  insurance  and  upon  negotiable  paper 
nnd  other  instruments  transferable  by  endorsement  or  order. 
The  rules  made  by  the  justices  of  an  appellate  division  for  fixing: 
the  times  and  places  for  holding  special  and  trial  terms,  and  for 
assigning  the  justices  for  holding  special  and  trial  terms,  must 
be  signed  by  the  justices  making  them,  and  immediately  filed  in 
the  office  of  the  secretary  of  state;  and  a  duplicate  thereof  must 
also  be  filed  in  the  office  of  the  clerk  of  such  appellate  division, 
who  must  immediately  transmit  a  copy  thereof,  certified  by  him, 
to  each  of  the  justices  of  the  supreme  court  in  such  department 
not  designated  as  justices  of  an  appellate  division.  The  justices 
of  the  appellate  division  of  each  department  are  hereby  author- 
ized to  adopt  and  procure  an  official  seal,  with  suitable  devices 
and  inscription.  A  description  of  such  seal,  with  an  impression 
thereof,  shall  be  filed  in  the  office  of  the  secretary  of  state.  The 
expense  of  procuring  such  seal  shall  be  a  charge  against  the 
state,  and  shall  be  paid  by  the  state  treasurer  upon  the  audit  and 
warrant  of  the  comptroller. 

L.  1698,  ch.  69:  L.  1805.  ch.  376;  L.  1896,  ch.  881;  L.  1900,  €h.  73;  U  1904. 
ch.  GOO.     In  «fl«ct  ▲prll  29»  1904. 
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i  ass.    JPabllMitfton  of  ap«ro|iitBien«s. 

An  appointment  so  made  must  be  signed  by  the  justices  making 
It,  and  imnnedlately  filed  in  the  offloe  of  the  secretafy  W  Stvte, 
wiio  must  publish  a  copy  thereof  in  the  newspaper,  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  published,  at 
least  once  in  each  week,  for  three  successive  weeks  before  the 
holding  of  a  t«rm  in  pursuance  thereof.  The  expense  of  the  pub- 
lication is  payable  out  of  the  treasury  of  the  State. 
Go.  Fcoc.,  I  SK. 

i  :S34.  r  Am'dy  18d50  GoTernor  nuix  ftppolnt  ^xtwrnorAimmMw 
tvf^rmm}  jii»tlceii  to  hold  them. 

The  governor  may,  when,  in  his  opinion,  the  public  interest  so 
requires,  appoint  one  or  more  extraordinary  terms  of  the  appellate 
division  of  the  supreme  court  in  any  department,  or  of  the  special 
or  trial  terme  of  the  vupneMe  co«rt.  He  must  designate  the  time 
and  place  of  holding  the  same,  and  name  the  justice  who  shall 
hold  or  preside  at  such  term,  except  of  the  appellate  division;  and 
he  must  give  notice  of  the  appointment,  in  such  manner  as,  in  his 
judgment,  the  public  interest  requires. 
U  1885,  ch.  046. 

1,285.  [An'd,  ISIMS,  1900.]  General  poweva  and  4utUm  of 
JuVftleea. 

Any  justice  of  the  supreme  couirt  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  auv  portion  of  the 
term;  and  to  act  upon  any  buniuess,  wbici^  regularly  comes  before 
the  term  in  which  he  is  sitting,  except  where  ne  is  personally  dis- 
goalified  from  sitting,  in  a  particular  action  or  special  proceeding. 
£ach  justice  must,  at  all  reasooiable  times,  when  not  engaged  m 
hoUing  court,  transact  such  judicial  busincHs  as  may  be  done  out 
of  court.  The  justices  of  the  supreme  court  elected  in  the  eighth 
judicial  district  may  adopt,  and  from  time  to  time  amend  rules 
and  regulations  for  making  calendars  of  cases  at  issue  to  be  tried 
in  the  supreme  court  in  and  for  the  county  of  Erie. 
L.  189S.  oil.  946;  L.  1800.  cb.  384.     In  effeot  April  11,  1900. 

$  286.  [Reiiealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

f  287.  [Am'd,  38fl5<  1900«]  Governor  to  deslsnaie  Jnntlees 
to  liold  oourtp  In  certain  ea»e«. 

If  it  appear  to  the  satisfaction  of  the  presiding  justice  of  the 
appellate  division  in  any  department  that  a  special  or  trial  term 
of  the  supreme  court  duly  appointed  therein  is  in  danger  of  fail- 
ing, he  may  designate  a  justice  who  resides  in  that  departmoit 
to  hold  «ucn  term  in  the  absence  of  the  justice  assigned  thereto. 
If  in  the  opinion  of  such  presiding  justice  it  is  not  practicable  to 
make  a  designation  from  his  department,  he  shall  so  inform  the 
governor  who  may  thereupon  designate  for  such  term  a  justice 
from  any  department. 

L.  1885,  ch.  946;  L.  1900,  ch.  414.    la  effect  April  22.  1900. 

f  238.  [Am*d,  ISOIS.]    FIa.ce  of  holding  the  termM. 

The  place  appointed  within  each  county,  for  holding  a  special 
term  of  the  supreme  court,  at  which  issues  of  fact  are  triable,  or 
a  trial  term,  must  be  that  designated  by  the  statute,  for  holding 
the  county  court. 

U  180Q,  ch.  9M. 


tS  230^  AMEND  ANTS.  c.  3, 1 2,  a.  1 

I  230.  Special  termn  odJourAed  to  «lia]iibers|  trtal« 
tl&ereat. 

A  special  term  of  the  supreme  court  may  be  adjourned  to  a 
future  day,  and  to  the  chambers  of  any  justice  of  the  court,  re- 
siding within  the  judicial  district  by  an  entry  in  the  minutes;  and 
then  adjourned  from  time  to  time,  as  the  justice  holding  the  saine 
directs.  An  action  triable  by  the  court,  without  a  jury,  which 
was  upon  the  calendar  of  the  term  before  it  was  adjourned,  may 
be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by  consent 
of  both  parties,  but  not  otherwise.  In  that  case,  the  attendance 
of  the  clerk,  the  sheriff,  the  crier,  or  a  constable,  is  not  required,  ' 
nnless  the  justice  directs  one  or  more  of  those  officers  to  i^ttend. 

Co.  Proc,  i>art  of  {  24. 

§  240.  [Repealed  Jan.  1,  1896;  L.  1895,  ch,  946.] 

f  241.  fAni'd,  180S.1  Wliat  Jndarea  mar  perform  duties  af 
lostlces  at  cliambers. 

A  county  judge  within  his  county  possesses,  and  u|>on  proper 
application  must  exercise,  the  power  conferred  by  law  in  general 
language  upon  an  officer  authorized  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers  or  out  of  court. 

L.  1896.  cb.  946. 

f  242.  fAHh^d,  1895,  1896.1  Offlcem  required  to  attend  a 
term  of  the  appellate  dlvUloni  mierllTH  duty. 

A  term  of  the  appellate  division  of  the  supreme  court  must  be 
attended  by  the  sheriff  of  the  county  in  which  it  is  held,  his  imder 
sheriff,  or  one  of  his  deputies;  by  not  more  than  three  attendants 
appointed  by  such  court,  one  of  whom  shall  act  as  crier;  by  the 
clerk  of  the  appellate  division,  of  the  supreme  court  appointed  for 
the  department  in  which  the  term  is  held;  all  of  whom  must  act 
under  the  direction  of  the  court  or  of  the  presiding  justice.  The 
sheriff  of  the  county  must  cause  the  room  m  which  a  term  of  the 
appellate  division  is  held  to  be  properly  heated,  ventilated,  lighted, 
and  kept  comfortably  clean  and  in  order.  The  court  may  enforce 
the  performance  of  that  duty  by  the  sheriff.  The  sheriff  must 
also  provide  the  court  with  all  necessary  stationery  and  minute- 
books,  upon  the  written  requisition  of  the  court  or  of  the  ju8ti';e 
presiding  at  the  term,  and  shall  defray  the  necessary  expense  of 
telegraphing  the  day  calendar  to  such  county  clerks  as  tne  court 
shaft  direct;  also  the  necessary  expense  of  transmitting  priotcd 
cases  and  papers  to  the  reporter;  to  the  various  libraries  and  to 
th^  justices  of  the  appellate  division. 

L.  1895,  cb.  946.    In  effect  April  27.  189(3.    U  1896,  ch.  407. 

{-24».  [Am*d,  1895.1    Feen  of  Much  oAoem;  ho^vr  paid. 

The  fees  of  the  sheriff,  and  such  attendants  for  .ittending  a 
term  of  the  appellate  division  and  all  expenses  incurnMl  bv  a  sher- 
iff in  obedienre  to  the  last  section  must  be  audited  by  the  comp- 
troller and  paid  out  of  the  treasury  of  the  State. 

L.  1895,  cb.  946. 
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article:  second. 

The  supreme  court  reporter. 

Sec.  244.  Meeting  for  appolDtBicnt. 

245.  Special  meeting  for  appointment  or  remoTal. 

246.  Duties  of  reporter;  opinions   to  be  furnisbed. 

247.  PnbUoatlofi  of  rpports;   contracta  therefor. 

MS.  Papenr  and  opiniong  to  be  famialied  to  the  reporter. 

249.  Cop7rl«bt:  dlatrthntion  by  aecretary  of  state. 

250.  S«1m7  *Dd  expenses. 

S  244.  [Am'd,  1905.]    Meeting  for  appointment. 

The  justices  of  the  appellate  divisions  of  the  supreme  <;oart 
shall  meet  in  c<»iiTeDtion  at  the  capitol  in  the  city  of  Albany,  on 
the  third  Monday  in  June,  nineteen  hundred  and  ^ve  at  twelve 
•'«lo<^  neon,  for  the  purpose  of  appointing  a  supreme  court  re- 
porter as  hereinafter  provided.  The  secretary  of  state  shall  serve 
a  written  or  printed  notice  of  such  meeting,  either  personally  or 
by  mtkil,  upon  each  of  the  justices  of  the  appellate  divisions  of  the 
supreme  court,  at  least  two  weeks  before  such  meeting.  When 
so  convened,  said  justices,  by  a  majority  of  those  present,  shall 
appoint  a  supreme  court  reporter  to  hold  office  for  a  term  of  five 
years  and  until  his  successor  is  appointed  and  qualifies,  said  term 
to  commence  at  the  expiration  of  the  term  of  office  of  the  present 
supreme  court  reporter.  Said  justices  of  the  appellate  divisions 
of  the  supreme  court  must  thereafter  meet  in  convention  at  the 
capitol  in  the  city  of  Albany,  at  noon  of  the  day  when  the  term 
of  office  of  the  supreme  court  reporter  expires,  for  the  purpose  of 
appointing  a  supreme  court  reporter  in  his  place.  If  that  day  if 
a  Sunday  or  a  public  holiday,  the  convention  must  be  held  at  the 
same  time  and  place  on  tbe  first  day  thereafter  not  being  Sunday 
or  a  public  holiday.  If  the  appointment  is  not  made  at  such  a 
meeting,  it  may  be  made  at  a  special  meeting  of  the  convention 
held  as  prescribed  in  the  next  section.  The  supreme  court  re- 
porter may  be  removed  for  cause  by  the  justices  of  tbe  appellate 
divisions  of  the  supreme  court  or  a  majority  of  such  of  them  as 
attend  at  a  convention  held  as  prescribed  in  the  next  section. 
An  appointment  or  removal  must  be  in  writing.  It  must  be  signed 
by  the  justices  making  it,  and  filed  in  the  office  of  the  secretary  of 
state. 
1. 1905,  ch.  164.    In  effect  April  8, 1906. 

S  246.  [Am'd,  1877,  1806,  10O6.]  Special  meetlnir  for  ap- 
pointment or  rem  oral. 

A  special  meeting  of  the  convention  for  the  appointment  or 
remoTal  of  a  Supreme  court  reporter  must  be  held  at  the  capitol 
in  the  city  of  Albany,  but  it  may  be  adjourned  to  any  other 
place.  It  may  be  called  by  a  presiding  justice  by  a  written  or 
printed  notice  stating  the  object  of  the  meeting  and  served  per- 
sonally or  through  the  post  office,  upon  each  of  the  justices  of  the 
appellate  divisions  of  the  supreme  court,  at  least  two  weeks  before 
the  time  specified  therefor.  If  the  object  of  the  meeting  is  to 
consider  the  question  of  the  removal  of  the  supreme  court  re^ 
porter,    the   notice   must    be   accompanied    with    a    copy    of   the 

Sounds  alleged  for  the  removal,  and  both  must  be  served  upon 
e  supreme  court  reporter,  personally  or  by  leaving  them  at  his 
last  plac^  of  residetice  with  some  person  of  suitable  age  und  ^19* 
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cretion,  at  least  ten  days  before  the  time  appointed  for  the  meet- 
ing. The  supreme  court  reporter  may  be  removed  at  such  special 
meeting. 

II  246,  246  and  247  were  botb  amended  and  repealHi  hy  same  act.  L.  188n» 
eh.  946;  L.  1877,  ch.  416;  L.  1906,  cli.  164.    lb  ^ect  April  8.  190K. 

I  246.  [AmM,  1877,  1805,  lOOS.]  DutiM  of  rei»ovter|  opin- 
ions to  be  furnished. 

The  supreme  court  reporter  must  report  every  cause  deter- 
mined in  the  appellate  divisions  of  the  supreme  conrt  iinleBs 
otherwise  directed  by  the  appellate  court  or  a  judge  thereof.  To 
enable  him  to  perform  that  duty,  the  jifstices  of  said  appellate 
divisions  must  immediately  deliver  to  him  the  written  opinions, 
or  certified  copies  thereof,  rendered  in  each  cause  so  determined. 
Each  decision  of  the  court  which  is  reported  must  be  so  reported 
as  soon  as  practicable  after  it  is  made.  The  supreme  court  r^ 
porter  must  prepare  for  each  volume  and  cause  to  be  pnbifshed 
therewith,  the  usual  digest,  head  notes,  table  of  contents  and 
Index,  and  on  the  appointment  of  his  successor,  must  deliver  to 
him  all  papers  in  his  hands  pertaining  to  a  cause  which  he  has  Dot 
reported,  or  which  are  not  necessary  to  be  retained  by  him  to 
complete  the  publication  of  a  volume  which  is  then  partly  printed. 
Said  supreme  court  reporter  after  the  expiration  of  his  term  of 
office,  shall  not  deliver  a  paper  specified  in  this  section  or  a  copy 
thereof,  to  any  person  other  than  his  successor  in  office,  or  the 
publisher  of  a  partly  printed  volume,  except  that  a  copy  of  such 
paper  may  be  furnished  by  him  during  a  vacancy  in  the  ofBce, 
to  a  justice  of  the  supreme  court  or  to  the  attorney  for  a  party  to 
the  cause  to  which  it  relates.  Such  supreme  court  reporter  must 
deposit  with  the  clerk  of  each  appellate  division  all  opinions  de- 
livered to  him  from  such  appellate  divisions  which  are  not  to  be 
reported,  immediately  after  the  publication  of  the  reports  of  the 
other  causes  decided  at  the  same  time.  They  must  be  properly 
filed  and  preserved  by  such  clerks. 
L.  1877,  eh.  416;  L.  1896.  cb.  946;  L.  190B,  eh.  164.    In  effect  April  6,  190R. 

9  247.  [Am*d,  180S,  190S.]  Pvbllcntlon  of  reports  y  con* 
tracts  tberefor. 

The  supreme  court  reporter  shall  not  have  any  pecuniary  in- 
terest in  the  reports,  but  a  contract  for  the  publication  thereof 
under  his  supervision,  ninst  from  time  to  time  be  made  in  behalf 
of  the  people  by  said  supreme  court  reporter,  subject  to  the  ap- 
proval of  the  presiding  justices  of  the  appellate  divisions,  with 
the  person  or  persons  who  agree  to  furnish  to  the  se<*rehiry  of 
state  so  many  copies  of  each  volume  as  may  be  needed  to  enable 
him  to  comply  with  section  two  hundred  and  thirteen  of  the  qode 
of  civil  procedure,  and  also  to  publish  and  sell  the  reports  on 
terms  the  most  advantageous  to  the  public,  regard  being  had  to 
the  proper  execution  ot  the  work,  and  also  to  the  continuation 
of  the  publication  of  an  official  series  of  reports,  with  weekly 
advance  sheets,  in  substantially  the  same  form  as  heretofore,  and 
at  a  price  not  exceeding  two  dollars  for  a  volume  of  not  less  than 
one  thousand  pages.  Each  contract  so  entered  into  must  pro- 
vide for  the  publication  of  the  reports  for  five  years  fsom  the 
expiration  of  the  time  specified  for  that  purpose  in  the  last  con- 
tract or  from  the  abrogation  thereof.  If  the  supreme  court  re- 
porter determines  that  a  contract  lias  not  been  faithfully  kept  b^ 
tbf  person  or  persops  agreeing  so  to  publish  thQ  reporta,  aucli 
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irpr^rter  toay,  by  an  instrament  m  writing  umle^r  his  band^  ap- 
pr^.iveii  by  tlie  prei^idinp  juHtif^s  i>f  tht?  nppeUnte  (iivisiotia,  filed 
in  the  otUce  of  the  !4ecr«?tiij-y  nf  Klaie,  annul  the  8atni?  from  a  time 
i^pecitied  id  the  inatrnmeiit,  and  tberen}K>n  immediately  enter  Into 
a  new  eoniratt,  likewise  to  be  approTed  by  the  pr*yiicjing  justirea 
of  the  appellate  divisions,  for  the  publk'atiori  of  the  refM^rts  for 
ftre  yenr^  from  the  time  so  specltied.  Before  eaterini^  into  a 
eontmet  the  supreme  court  reporter  muiit  advertise  for»  re<'eive 
and  eon  aider  prf>pcjitqiR  for  the  publication  of  tlie  reporlft.  The 
supreme  eourt  reporter  may  also  eam^e  ad  van  re  sheets  of  reports 
to  be  pTibliBhed  at  not  to  eitceed  fifty  eeiitM  n  vobinu*:  hp  must 
cause  tbe  r*itu>rts  public  bed  as  prent-rlbed  herein*  to  I*  kept  eon- 
Ftantiy  for  sale  to  persons  witbm  tbe  state  at  tbe  prk'e  provided 
for  in  said  routrnct* 
L.    If^.  rh.  H4fl:  L.    lM)n,  rb.   im.    in  ^fTvct  Aprtl  8,  190&. 

I  S4H.  fAEii'd,  1^id>5,  IDOS,]  Vrnpf^rm  una  optnti^iis  to  1be  far- 
nivbrd  to  tli4*  rrpnrter* 

In  earb  eau&e  heard  by  tbe  appellate  division  of  tbe  supreme 
<^urt*  the  attorney  or  ronm^cl  for  eoth  party  must  deliver  to  the 
clerk  iif  Kflid  apiiellnte  divii^ion,  for  the  use  of  the  stipreme  rotirt 
report er*  n  dupUente  of  eaeb  paper  furnisbed  hy  him  for  the  use 
of  the  court.  Tbe  clerk  niunt  cf>llert  siioh  papers  from  tbe  connBel; 
and  lmmediat**Iy  transmit  them,  to  the  supreme  court  reporter. 

I.    iSffiS.  ch.  me;  L.    1005,  cb.   1«4.    Id  effect  April  8.   llK)i6. 

I  Z^ft,  f  Am'd.  IHim,  lIHYn.}  CoityrtpTlitt  dIfttrlliixHoil  hy  ■««- 
rrt^rj-   of  ritiite^ 

Neftber  the  supreme  court  reporter  n*»r  any  other  person  ^hall 
obtain  a  (.^pyripbt  fnr  tbe  opitii<»ris  ciuitained  in  the  re  port  ft,  and 
tbe  same  may  be  pubiisbi>d  by  any  pers<>n,  but  the  copy  right  of 
the  Btntements  of  fa^^ts  of  the  bead  notes  and  of  all  other  notea 
or  r*"fereneea  published  by  tbe  supreme  court  reporter  must  be 
taken  by  and  shall  be  vested  in  tbe  secretary  of  jitate  for  tbe 
lienefit  «f  the  people  of  the  state*  The  secretary  of  state  shall 
distribute  the  rejiorts  so  furniftbed  him  n-^  specified  in  j^ection 
twfi  hundred  and  forty- seven  as  pn^vided  in  section  two  hundred 
and  thirteen  of  the  code  of  civil  procedure* 

L.    %W&,    rb.   04(1^    Lh    J80&,    cfa,    I^,     In   f^fTf^X    Aprlt  S,    10O&. 

f  250.  [Aua'd.  1»1IIS,  1M117,  1»im,  HMMS*]      SAl«rx  an  A  rkpenaf^fi. 

The  supreme  court  reporter  shall  receive  an  annual  salary  of 
five  tbouaand  dollars,  pnyiible  quarterly  anil  in  addition  thereto 
such  allowances  for  clerk  hire  a  rut  office  e^pensen  as  Ibe  Tef^iala- 
tiire  shall  from  time  to  time  direct. 

L.  I«?t5,  ch.  »4a:  L.  188T,  eh.  474;  h.  im&,  cb.  278;  L.  IDOO,  eh.  lU.  In 
rlfert  Aprit  8,   1^06, 

93b 
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ARTICLB   THIRD. 

Stenographers, 
Sec.  261.  Stenoeraphers. 
262-253.  IKepoaled.] 
264.  Stenographer  in  Kings  eovnty. 

255.  His  aMiKtaot. 

256.  StenoKrapbeni  la  oth^r  oountlcs  of  second  judicial  district  and  also 

In    the    ninth  Judicial    dUtrict. 

257.  Tbclr  Halarii's;  how  paid. 

258.  Steuographera   for  certain  Judicial  dlatrlcta. 

259.  Their  aalariea;  how  paid. 
2«0.  Their  expenses;  how  paid. 

261.  [  Repealed.  J 

262.  Tempoi-ary  atenograpber. 

S  2S1.    [Am'd,    1896.]    Stenoffraplierii. 

If  the  justice  presiding  requires  a  copy  of  any  proceedings  writ- 
ten out  at  length  from  steuogrnplilc  notes,  he  may  make  an  order, 
directing  one-lialf  of  the  stenographer's  fees  therefor,  to  be  paid 
by  each  of  the  parties  to  the  action  or  special  proceeding,  at  tlie 
rate  of  ten  cents  for  each  folio  so  writt<'n  out,  and  may  enforce 
payment  thereof.  Any  such  copy  shall  be  accessible  to,  and  may 
be  examined  by,  any  of  the  counsel  in  the  cause.  If  there  are 
two  or  more  parties  on  the  same  side,  the  order  may  direct  cither 
of  them  to  pay  the  sum  payable  by  their  side,  for  the  stenog- 
rapher's fees;  or  it  may  apportion  the  payment  thereof  among 
them,  as  the  justice  deems  just. 
L.  1896,  ch.  946. 

S  25fB.    ^Repealed  Jan.  1,  189C;  L.  1805.  ch.  946.] 
S  253.    [Repealed  Jan.  1,  1896;  L.  1895,  eh.  946.] 
|2.%f.   [Aiii'd.    189n,    18»«,    18»7,    190.^    190T,    1908.]     StenOflr- 
raphem  In  Kinica  county. 

The  justices  of  the  supreme  court,  residing  in  the  county  of 
Kings,  or  a  majority  of  them,  may  appoint  and  may  at  pleasure 
remove,  sixteen  stenographers  who  shall  severally  attend,  as 
directed  by  the  respective  justices  appointing  them,  the  terms  of 
the  appellate  division  and  trial  and  special  tenns  of  the  supreme 
court,  in  the  county  of  King**  and  shall  each  receive  an  nnnnal 
salary  to  be  fixed  by  said  justices  and  the  expense  thereof  shall 
be  raised  with  the  annual  tax  levy  as  a  county  charge. 

L.  189.5,  ch.  946:  L.  lSr.6.  rh.  422.  51  1  nnd  2;  amM  as  to  nnUry.  h.T  I*. 
1870.  ch.  606:  L.  1896,  ch.  970;  L.  1897.  ch.  001  :  L.  1905,  ch.  616;  L.  1907. 
(h.  17;  L.   1906,  (^.299..     In  efftrct  Sept.  1,  1908. 

S   255.   HU   asHlMant. 

The  stenographer,  appointed  as  prescribed  in  the  last  section, 
may,  with  the  consent  of  tlie  judge  hohling  or  presiding  at  a 
special  term  of  the  supreme  court,  or  term  of  the  circuit  court, 
or  court  of  oyer  and  terminer,  employ  nil  assistant-stenographer 
to  aid  him  in  the  discharge  of  his  duties  at  that  term,  whose  com- 
pensation must  be  paid  by  the  stenographer  and  shall  not  become 
a  county  charge. 

L.   1866,  ch.  422,  |  3,  am'd. 

S  256.  [Am*cl,  1895,  1907.]  Stenofirraphern  In  other  conn.« 
tlen  of  Hccond  Jufllolal  dlntrtet,  and  alno  In  tlie  ntntli 
Judicial  dlHtrlot. 

Earh  justice  of  the  supreme  court  for  the  second  judicial  dis- 
trict, who  does  not  reside  in  the  county  of  Kings,  may  appoint, 
and  may  at  pleasure  remove,  a  stenographer,  who  must  attend,  as 
dire«'ted  by  the  justice  appointing  him,  the  trial  and  special  terms 
of  the  supreme  court,  held  in  the  counties  of  Suffolk,  Queens, 
Nassau  and   Richmond,  or  either  of  them,  and,  when  not  tbu9 
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otticlaU^'  eugugcd,  the  stated  teriud  o£  the  cuuuty  court,  iu  each 
of  thoae  couuLies.  luHLii  jusUce  of  the  suyieme  court  for  tUe 
ninth  judicial  district  may  appoiut,  auU  may  at  pleasure  remove, 
a  stenographer,  wuo  must  atieud,  as  directed  by  the  justice  ap- 
poiDtiiig  him,  the  trial  aud  specrt^  terms  of  the  silpreme  court 
held  in  the  counties  of  Westchester,  Putnam,  Dutchess,  Orauge 
and  Kockland,  or  either  of  them,  aud,  when  not  thus  otUcially 
engaged,  the  stated  terms  of  the  county  court  iu  each  of  those 
counties. 

U  1805,  cb.  940;  U  1868,  ch.  766,  parts  of  8S  2  and  0;  L.  1907.  cb.  535.  la 
effect  Sept.  1,  1007. 

I  257.  Their  Milarles}  liow  paid. 

Each  stenographer,  appointed  as  prescribed  iu  the  last  section, 
is  entitled  to  a  salary  fixed  by  law.  To  make  up  aud  pay  the 
salaries,  the  board  of  supervisors  of  each  of  the  said  counties 
must  annually  levy,  and  cause  to  be  collected,  as  n  county  charge, 
a  proportionate  part  of  the  sum  necessary  to  pay  the  same,  to  be 
fixed  by  the  comptroller  of  the  State,  in  accordance  with  the 
amount  of  the  taxable  real  and  personal  property  iu  each  county, 
as  shown  by  the  last  annual  assessment-roll  therein.  The  treas- 
urer of  each  county  must  pay  orer  the  sum  so  raised,  to  the 
comptroller  of  the  State,  who  must  thereupon  pay  the  salary  of 
each  stenographer,  in  equal  quarterly  payments,  under  the  dlrec- 
tioQ  of  the  justice  making  the  appointment. 

i  aeSS.  [Am'4,  189R,  1903,  1»04,  1907,  1908.1  StenoffYaphers 
tor  certain   Judicial   distrlctii. 

In  addition  to  the  stenographers  apilointed  under  special  laws, 
the  justices  of  the  supreme  court,  or  a  majority  of  them,  for 
each  judicial  district,  excepting  the  first,  second,  third,  fifth, 
seventh  and  eighth,  shall  appoiut,  and  may  at  pleasure  remove, 
three  stenographers.  The  justices  of  the  «ui)n'nie  court,  or  a 
majority  or  them,  fop  the  fifth  and  seventh  judicial  districts, 
respectively,  shall  appoint,  and  may  at  pleasure  remove,  five 
stenographers  of  the  supreme  court  for  each  of  stich  districts. 
The  justices  of  the  supreme  court,  or  a  majority  ojp  them,  for 
the  third  judicial  district  shall  appoint,  and  may  at  pleasure 
remove,  four  stenographers  of  the  supreme  court  for  such  dis- 
trict. The  justices  of  the  supreme  court  for  the  eighth  judicial 
district  shall  appoint,  and  may  at  pleasure  remove,  eight  stenog- 
raphers of  the  supreme  court  for  such  district.  Each  of  the 
stenographers  shall  attend  such  special  and  trial  terms  of  the 
supreme  court  in  his  judicial  district  as  he  shall  be  assigned  to 
attend  by  the  justices  of  the  supreme  court,  or  a  majority  of 
them,  for  such  district.  Each  of  such  stenographers  shall  receive 
an  annual  salarv  of  three  thousand  dollars,  to  be  paid  by  the 
comptroller  of  the  state  in  equal  quarterly  payments,  upon  the 
certificate  of  a  justice  of  the  supreme  court  of  the  judicial  district 
for  which  he  shall  have  been  appointed. 

I..   1895,  cb-  946;   L.    1903.   ch.   173;    L.   1904.  ch.  58;   U    1907.  ci).  60;   L. 
1908.    cb.     486..     In   effect  Oct.    1.    1908. 
}•  280.  Their   salaries;   how   paid. 

To  provide  the  means  to  pay  such  salarv  the  comptroller  of  the 
State  shall,  on  or  before  the  first  day  of  ??ovembcr  in  each  year, 
fix  and  transmit  to  the  clerk  of  the  board  of  supervisors  in  each 
of  the  connties  in  said  district  a  statement  of  the  sum  to  be  raised 
by  such  board  of  supervisors,  in  accordnnce  with  the  amount  of 
taxable  real  and  personal  property  in  each  of  said  countios  as 
shown  by  the  last  annual  assessment-roll  therein.  The  boards  of 
supervisors  in  each  of  such  connties  shall  annually  levy  and  cause 
to  be  collected  in  such  county  and  to  bo  paid  over  to  the  county 
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treasurer  thereof,  the  isums  lixed  by  the  comptroller  to  be  raised 
by  such  board  ot  supervisors,  aud  such  couuiy  treasurei-  suau  pa^ 
such  sum  to  rhe  comptroller  ot  the  State  tor  the  paymeui  oi  saiu 
salaries.  Until  the  nrst  day  of  January,  eignteeu  nuuarea  auu 
muety-one,  tne  cierks  of  me  counties  comprisiug  tue  seventU 
judicial  disU'ict  in  wnich  a  term  ot  court  specineu  lu  section  ou« 
ol  this  act  IS  held  must  turmsh  tiie  stenographer  attending  the 
same  with  a  certihcate  of  tne  number  of  days  tue  term  has  t>ceu 
in  session.  Upon  the  certihcate  so  furnished,  the  supreme  court 
or  special  term  thereof,  held  within  said  judicial  district,  may,  uot 
ofteuer  than  once  in  six  months,  by  order,  apportion  to  eacli 
county  in  said  district  such  a  portion  of  the  stenographer's  salary 
as  the  number  of  days  duriiig  which  one  or  more  terms  were  in 
session  in  that  county  bears  to  the  whole  number  of  days  during 
which  the  terms  were  in  session  in  that  district  since  the  last 
apportionment  was  made.  Upon  the  presentation  of  a  certitied 
copy  of  such  an  order,  each  county  treasurer  must  pay  to  the 
stenographer  from  the  court  fund^  or  fund  from  which  juroirs  are 
paid,  the  sum  so  apportioned  to  his  county. 

8  200.  Ttielr  e|Lpeii»eii)  Un-w  p»ld. 

£ach  of  those  stenographers  is  alBo  entitled  to  payment  of  his 
actual  and  necessary  expenses,  while  attending  court,  incladiiig 
stationery,  aud  ten  cents  for  each  mile  for  his  actual  travel,  be- 
tween the  place  of  holding  each  term  and  his  residence,  going  and 
returning,  or  from  term  to  term,  as  the  case  may  be.  The  amouHt 
thereof  must  be  certified  by  the  judge  holding  or  presiding  at  the 
term,  and  must  be  paid,  upon  his  certificate,  by  the  treasurer  of 
the  county  where  the  term  is  held,  from  the  court  fund,  or  the. 
fund  from  which  jurors  are  paid.  But  mileage  shall  not  be  com- 
puted beyond  the  bounds  of  tue  judicial  district,  except  where  the 
usual  line  of  travel,  from  one  ooint  to  another  within  that  dis- 
trict, passes  partly  through  another  judicial  district. 

fi  Ml.    [Repealed  Jan.  1,.  1801;  Laws  1800,  ch.  426.] 

S  24IS.   [Am*d,   188S.]    Temporary  •tenogrrnpher. 

If  an  official  stenogra^iher  shall  not  be  in  attendance  at  a  term 
of  the  circuit  court,  special  term  of  the  supreme  court,  or  court  of 
oyer  and  terminer,  where  issues  of  fact  are  triable,  the  justice 
presiding  at  that  term  may.  in  his  discretion,  employ  a  stenogra- 

Kher,  who  shall  be  paid  such  compensation  as  the  justice  shall  by 
is  certificate  fix,  not  to  exceed  ten  dollars  for  cacli  day's  attend- 
ance, and  ten  cents  for  each  mile  for  travel  to  and  from  his  resi- 
dence to  the  place  where  the  term  is  held,  together  with  a  reason- 
able sum  for  his  necessary  expenses  and  stationery.  The  sum  so 
fixed  shall  be  a  charge  upon  the  county  in  which  the  term  shall 
be  held,  and  shall  be  paid  by  the  county  treasurer  upon  such  cer- 
tificate, from  the  court  fund  or  the  fund  from  which  jurors  are 
paid.  If  the  official  stenographer  of  the  judicial  district  in  whicf! 
such  term  shall  be  held  shall  have  been  duly  assigned  to  attend 
such  term,  and  it  does  not  anpear  to  the  satisfaction  of  the  justice 
that  the  failure  to  attend  was  excusable,  the  justice  may  causi* 
an  order  of  the  court  to  be  entered  at  such  term,  that  the  portion 
of  the  sum  so  paid  by  the  county  treasurer,  which  was  allowed 
for  the  per  diem  compensation  for  the  services  of  the  stenogra- 
pher employed  at  such  term,  shall  be  deducted  from  the  salary  of 
the  official  stenographer  who  shall  have  been  so  assigned  to  at- 
tend such  term,  and  the  clerk  of  such  county  shall  transmit  to  the 
comptroller  a  certified  copv  of  ^nch  order,  and  the  comptroller 
shall  deduct  such  amount  from  the  salary  of  sneh  official  stenog- 
rapher and  pay  the  same  to  the  treasurer  of  said  county. 
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The  Court  of  Claima. 

A««e4  18»r.    In  e««ct  Maroli  9,  190r.    I<.  1S9T,  «1&.  86. 
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988.  SaaalODa.  duty  of  ^HIT. 


279-  I>atj  of  aUorney-general  and  aapertnteiidaBt  of  poMlo  woritt. 

971.  Baeord  of  proceedloga;  report. 

912.  ExpeDBe  of  procuring  teatlmonj  oa  conunlaaloa. 

2T8.  Annnsd  report  to  eomptrottor. 

274.  Coou  not  to  bo  taxed. 

275.  Appeala. 

276.  Time  and  mannar  of  taklsg  i^paal. 

277.  Caso  on  appeal. 

219.  PrefarNMe  on  appeala. 

279.  Salaxy  of  judge  of  coort  of  dalmsi 

280.  Baiarlea  of  offieers  of  coart  of  claims. 

281.  Interpleader,  conaolidatlon  and  uow  partlaa. 
282-814.  IBepealed.} 

I  a«8.  lAjn*d,  1004,  IBOe.]  Comrt  ef  «lAtmM. 

The  board  of  claims  is  continued,  and  sliali  liereafter  be  known 
as  the  court  of  claims.  The  court  eonsists  of  the  camnrissioners 
of  claims  now  in  olllce  and  tii«ir  successors,  who  shall  hereafter 
be  known  and  designated  as  judges  of  the  court  of  claims. 
Judges  shall  be  appointed  by  the  governor,  by  and  with  the  ad- 
Tiee  and  consent  of  the  senate.  WfaeueTer  the  term  of  office  of 
a  judge  shall  expire,  or  a  vacancy  shall  occur  therein,  otherwise 
tkan  by  expiration  of  term,  the  successor  shall  be  appointed  for 
a  full  term  of  ten  years  from  the  expiration  of  the  preceding 
term  or  from  the  occurrence  of  the  vacancy,  as  the  ca^e  may 
be.  The  present  judges  of  the  court  of  claims  shall  continue  to 
serve,  and  their  term  of  office  is  hereby  extended  for  the  full 
pcsiod  of  ten  years  after  this  act  shall  take  efTect.  Notwith- 
standing the  provisions  of  section  five  of  the  public  officers  law 
a  judge  of  the  court  of  claims  shall  hold  ovor  and  continue  to 
discharge  the  duties  of  his  office,  after  the  expiration  of  the 
term  for  which  he  shall  have  been  chosen  until  his  successor 
shall  be  chosen  and  qualified^  but  after  the  expiration  of  such 
term  the  office  shall  be  deemed  vacant  for  the  purpow*  of  choos- 
ing his  snccessor.  By  an  order  to  be  filed  in  the  office  of  the 
secretary  of  state  the  governor  shall,  desi^nte  one  of  the  judges 
as  a  presiding  judge,  who  shall  act  as  $9uch  during  his  term; 
two  of  the  judges  shall  constitute  a  quorum  for  the  transaction 
of  business. 

L.  1904,  <*.  18;  I>.   1908.  c?h.  898.      In  cflfi'Ct  OM.  1,   1906. 
I  964.  fAm'd.  fO05.  1906.)     JurfliMllvtloii. 

The  conrt  or  claims  possesses  all  the  powers  and  jorisdiction 
of  the  board  of  claims.  It  a4HO  has  jurisdiction  to  hear  and 
determine  a   private  claim  against  the  state,   which   shall  have 
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accrued  within  two  years,  arisiug  upon  or  out  of  a  contract  with 
the  state,  or  an  appropriation  of  land  by  the  state,  it  may  also 
hear  and  determine  any  claim  on  the  part  of  the  state  against 
the  claimant,  or  against  his  assiguor  at  the  time  of  the  assign- 
ment; and  must  render  judgment  for  such  sum  as  should  be  pai4 
by  or  to  the  state.  But  .tu^  court  .has  no  jurisdiction  of  a  claim 
submitted  by  law  to  any  other  tribunal  or  officer  for  audit  or 
determination.  Where  jurisdiction  Xo  hear  and  determine  a  claim 
is  conferred  upon  the  court  by  a  special  laWj  the  liability  of  the 
state  is  not  thoi-eby  implied,  but  such  a  claim  is  subject  to  de- 
fense and  counterclaim  by  the  state  in  the  same  manner  and  to 
the  same  extent  as  presented  under  a  general  law.  No'  claim 
which  shall  accrue  after  the  passage  of  this  act  other  than  for  the 
appropriation  of  land  shall  be  maintained  against  the  state 
unless  the  claimant  shall  within  six  months  after  such  claim 
shall  have  accrued,  file  in  the  office  of  the  clerk  of  the  court  of 
claims  and  with  tne  attorney-general  a  written  notice  of  inten- 
tion to  file  a  claim  against  the  state,  stating  the  time  when,  and 
the  place  where  such  claim  arose  and  in  detail  the  nature  of  the 
same,  which  notice  shall  be  signed  and  verified  by  the  claimant 
before  an  officer  authorized  to  administer  oaths. 

L.  1906,  cb.  370;  L.  1906,  ch.  698.      In  effect  0<*t.  1.  1906. 

S  205.  [Am'd,  1906.1     Rules  and  procedure. 

The  court  may  establish  rules  for  its  government,  and  the 
regulation  of  practice  therein;  prescribe  the  forms  and  methods 
of  procedure  before  it,  vacate  or  modify  judgments,  and  grant 
new  trials,  und  except  as  otherwise  provided  in  said  rules  and 
regulations,  or  the  code  of  civil  procedure,  the  practice  shall  be 
the  same  as  in  the  supreme  court. 

L.  1906,  ch.  6BSi       In  effect  Oct  1,  1906, 

i  260.  [Am*d,  1906.1     Officers. 

The  court  shall  appoint,  and  may  remore  for  cause,  a  clerk, 
a  deputy  clerk,  a  stenographer,  and  a  marshal,  who  shall  alae 
act  as  messenger;  and  they  shall  perform  such  duties  as  the 
court  may  prescribe.  Before  entering  upon  the  duties  of  liia 
office,  the  clerk  shall  make  and  file  in  the  office  of  the  comp- 
troller, a  bond  for  the  faithful  performance  of  his  duties  in  an 
amount  and  with  sufficient  sureties  to  be  approved  by  at  least 
two  of  the  judges,  which  approval  shall  be  indorsed  on  said  bond. 

L.  1906,  ch.  698.      In  effect  Oct  1.  1906. 
§  267.  Seal  of  court. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suit- 
able device  and  inscription.  A  description  of  such  seal,  with 
an  impression  thereof,  shall  be  filed  in  the  office  of  the  secretary 
of  .state.  The  expense  of  procuring  such  seal  shall  be  paid  out 
of  the  contingent  fund  of  the  court. 
S  208.  [Am'd,  1900.1  Seimloiis,  duty  of  sberlff. 
y  The  court  shall  hold   at   least  eight  sessions  each  year,   and 

\         unless  otherwise  ordered  by  the  court  shall  be  held  as  follows: 
V        On  the  fourth  Monday  of  January  at  the  capitol  in  Albany;  on 
\      ^**»  third  ^Monday  of  February  at  the  city  of  Syracuse;  on  the 
N^y-th  Alonday  of  March  at  the  city  of  Utica;  on  the  fourth  Mon- 
1^'  ^of  April  at  the  capitol  at  Albany:  on  the  fourth  Monday  of 
^^  ^-t  the  city  of  Rochester;  on  the  tKird  Monday  of  June  at  the 
Pi       e.i^uflfalo;  on  the  fourth  Monday  of  September  at  the  capitol 
the  offic  ^li 

tend  such 
comptroller 

shall  deduct  "^ 

rapher  and  j  . 

T.    IfiOR    nh  .^^^^ 
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io  AllMiny;  on  the  fourth  Monday  of  November  at  the  capitol  at 
Albanj',  and  it  may  also  hold  adjourned  or  special  sessions  at 
such  other  times  and  places  in  the  state  as  it  may  determine,  xt 
may  also  hold  a  session  and  take  testimony  where  the  claimant 
resides  or  where  the  claim  is  alle^red  to  have  arisen,  or  in  tlib 
vieinity,  and  may  view  any  premises  affected  by  the  proceedings, 
and  in  case  of  any  appropriation  of  land  by  the  state,  the  v^ilae 
of  which  shall  exceed  five  hundred  dollars,  it  shall  be  the  duty  of 
the  court  to  view  the  premises  affected  by  the  appropriation. 
The  sheriff  of  any  county,  except  Albany,  shall  furnish  for  the 
oae  of  the  court  suitable  rooms  m  the  court  house  of  his  county 
for  any  session  ordered  to  be  held  thereat,  and  shfil)  ic  ieiiuU^cd 
attend  said  session.  His  fees  for  attendance  shall  be  paid  out  of 
the  contingent  fund  of  the  court,  at  the  same  rate  as  Cur  attend- 
ing a  term  of  the  supreme  courtt  in  that  county. 

Lb  ItfUQ,  eE.  090.     In  effect  Oct  1,  1906. 

I  MS.  [Am'd,  lOOl.]     Jndffments. 

The  determination  of  the  court  upon  a  claim  cball  be  by  a  judg- 
ment to  be  entered  in  a  book  to  be  kept  by  the  clerk  for  that  pur- 
pose, and  signed  and  certified  by  him. '  Within  ten  days  after  the 
entry  of  the  judgment,  the  clerk  shall  serve  a  certified  copy  thereof 
on  the  claimant  or  his  attorney  and  also  upon  the  attorney-gen- 
eral. If  the  claim  arises  in  a  case  where  the  state  seeks  to  ap- 
propriate or  has  appropriated  land  for  a  public  use,  the  judgment 
shall  contain  a  description  of  such  land.  A  transcript  of  a  judg- 
ment in  favor  of  the  state,  certified  by  the  clerk  of  the  court,  may 
be  filed  and  docketed  in  the  clerk's  office  of  any  county:  and  upon 
being  so  docketed  shall  become  and  be  a  lien  upon  the  property 
of  the  claimant  in  that  county,  to  the  same  extent  and  enforce- 
able by  execution  in  the  same  manner,  as  a  judgment  of  the 
supreme  court.  A  final  judgment  against  the  claimant  on  any 
claim  prosecuted  as  provided  in  this  article  shall  forever  bar  any 
further  claim  or  demand  against  the  state  arising  out  of  the  mat- 
ters involved  in  the  controversy.  Interest  shall  be  allowed  on 
each  judgment  of  the  court  of  claims  from  the  date  thereof  until 
the  twentieth  day  after  the  comptroller  is  authorized  to  issue  his 
warrant  for  the  payment  thereof^  or  until  payment,  if  payment  be 
made  sooner.  But  no  such  judgment  shall  be  paid  until  there 
shan  be  filed  with  the  comptroller  a  cony  thereof  duly  certified 
by  the  clerk  of  the  court  or  claims  together  with  a  certificate  of 
the  attorney-general  that  no  appeal  from  such  judgment  has  been 
or  will  be  taken  by  the  state,  and  n  release  and  waiver  by  the 
attorney  for  the  claimant  of  any  lien  for  services  upon  -said  claim- 
ant's cause  of  action,  claim,  award,  verdict,  report,  decision  or 
judgment  in  favor  of  said  claimant,  which  said  attorney  may 
have  thereon  under  and  by  virtue  of  section  sixty-six  of  the  code 
of  civil  procedure;  and  where  damages  are  awarded  for  the  per- 
manent appropriation  of  land  for  a  public  u.se.  there  shall  also 
be  filed  with  the  comptroller  a  satisfactory  abstract  of  title  and 
certificate  of  search  as  to  incumbrances,  showing  the  person  de- 
manding such  damages  to  be  legally  entitled  thereto.  The  pro- 
vuions  of  this  section  as  to  limitation  of  interest  shall  not  apply, 
however  to  judgments  paid  from  the  various  trust  funds  or  sink- 
ing funds  of  the  state,  which  funds  shall  be  entitled  to  interest 
until  the  twentiety  day  after  an  appropriation  is  available  for  the 
reimbursement  thereof  or  until  payment,  if  payment  be  sooner 
made. 

L.  tm,  eh.  440.    In  effect  Apr.  1»,  1901. 
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S  97«k  TAaiM,  lOOS.)    Duty  of  mttaarnmr^K^uBKaM  And  snpev* 

The  attorney-general  shall  represent  the  state  in  all  proceed 
ings  relating  to  claims.-  In  all  cases  of  canal  claims  n  oopy  of 
each  such  claim  and  of  notice  of  claim  which  is  or  may  here* 
after  be  reanired  to  be  filed  with  the  court  of  claims  shall  be 
filed  with  the  superintendent  of  public  works  who  on  request 
from  the  attorney-general,  shall  furnish  such  asisistanne  as  he 
may  require  in  subpG3naiug  witnesses  and  preparing  the  cases 
for  trial.  The  attorney-general  may  designate  a  clerk  in  bis 
office  to  assist  in  the  preparation  of  cases  for  trial  and  to  attend 
a  term  of  the  coinrt.  And  no  claim  brought  against  the  state  on 
account  of  the  canal  shnll  be  settled  or  compromised  for  any 
amount  without  the  written  consent  tlMreto  by  tlie  superintend- 
ent  of  public  works  or  his  duly  aathorxnd  representative. 
L.  190B,  cb.  370.    In  effect  May  4.  1906. 

I  art.  Record  of  vrooecdlAKaj  report* 

The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the 
commencement  of  each  session  of  the  legislature,  and  at  such 
other  times  during  the  session  as  it  may  deem  proper,  or  as  the 
senate  or  assembly  may  request,  report  to  the  legislature  the 
claims  upon  which  it  has  finally  acted,  with  a  statement  of  the 
judgment  rendered  in  each  case. 

I  272.  Expense  of  procurli»«r  testimony  on  commission. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
sioner, shall  be  paid  by  the  ciaimaoit:  and  when  taken  at  the 
instance  of  the  state,  such  fees  and  all  expense  incurred  by  the 
attorney-general  shall  be  paid  out  of  the  contingent  fund  of  the 
court. 

I  97S.  Annnnl  report  to  eomptroil«r. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  statement  of  his  dis- 
bursements made  under  the  direction  of  the  court  from  its  con- 
tingent fund   during  the  precediaig  year, 

}  274.  Costs  not  to  be  taxed. 

Costs,  witnesses  fees  and  disbursement  shall  not  be  taxed, 
nor  shall  counsel  or  attorney  fees  be  allowed  by  the  court  to  any 
party. 

I  875.  Appeals. 

Esther  party  may  appeal  from  an  order  or  judgment  of  the 
court  of  claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  department.  The  appeal  from  a  judgment  may  be  taken 
upon  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess 
or  insufficiency  of  the  judginoiit.  Upon  such  appeal,  the  court 
may  affirm,  reverse,  or  modify  the  jndpment,  or  dismiss  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  thi.s  rode  relating 
to  appeals  in  the  supreme  court  apply,  so  far  a.«j  practicable,  to 
appeals  from  orders  or  judgments  of  the  court  of  claims,  except 
as  modified  in  this  article. 
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I  91%,  Tinte  Hn.'d  nkmmnev  off  tAklnv  appeal. 

An*  appeal  mnst  be  taken  within  thirty  day«  after  tht  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
ropy  of  the  jndgirent,  by  serving  upon  the  claimant  of  his  at- 
torney, or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  in  the  supreme  court,  a  written  notice  to  the*  effect 
that  ttie  appellant  appeals  froth  the  order  or  from  the  judgment 
or  from  a  specified  part  thereof,  and  briefly  stating  the  grounds 
of  the  appeal. 

I  277.  Case  on  appeal. 

With  the  BOtice  of  appeal  from  a  judgment,  the  appellant  shall 
«»erTe  u^on  the  adverse  part>'  a  case  containing  so  much  of  the 
evMence  as  the  appellant  may  deem  nece^Mary  to  present  the 
(inefvtions  riaised  by  the  appeal.  Within  ton  days  after  the  ser- 
vice of  the  case,  the  respondent  may  propose  and  serve  amend* 
iients  thereto,  and  the  case  may  l>e  settled  upon  five  dajra'  notice 
1 7  any  jndge  of  the  court.  Notice  of  the  settlement  may  be 
served  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court  or  a  jndge  thereof  may  exteod 
the  time  for  serving  a  case  or  amendments. 

fi  278.  Preference  on  appeal*. 

An  appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereort  u^ion  the  application  of 
the  attorney-general  at  any  time  during  the  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice 
of  fourteen  days. 

i  279.  [ABi*d,  1006.]     Salary  of  JadcTe  of  conrt  of  claims. 

Each  judge  of  the  court  of  claims  shall  receive  an  annual  com- 
pensation of  eight  thousand  dollars,  payable  monthly,  which  sum 
shall  include  all  his  expenses  and  disbursements  connected  with 
his  office.  A  judge  of  the  court  of  claims  shall  not  during  his 
term  of  oflflce,  practice  the  profession  of  law,  or  act  as  referee 
in  any  action  or  proceeding  m  any  of  the  coiu^ts  of  this  state. 

U  1906,  cb.   092.    In  effect  Oct.  1,  1906. 

S  28<>.   [Am'd,     1907.]    Salarlen     of     offlLcers     of     oovirt     of 

ClalOAM. 

P^ach  officer  of  the  court  of  claims  shall  receive  an  annual  sal- 
ary, payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  four  thousand  dollars. 

2.  The  deputy  clerk,  three  thousand  dollars. 

3.  The  stenographer,  two  thousand  five  hundred  dollars  and 
five  cents  a  folio  for  copies  of  minutes  and  testimony  furnished 
at  the  request  of  the  claimant. 

4.  The  marshal,  including  also  his  services  as  messenger, 
twelve  hundred  dollars.  The  dork,  deputy  clerk,  stenographer 
and  marshal  shall  be  paid  their  actual  expenses  while  in  the  dis- 
charge of  tlieir  respective  duties,  elsewhere  than  in  the  city  of 
Albanv,  to  be  audited  by  the  court  and  paid  from  the  contin- 
gent fund.  No  charge  shall  be  made  against  the  state  by  the 
clerk  or  the  stenographer  for  copies  of  minutes,  testimony  or 
papers,  furnished  to  the  attorney-general  or  to  the  court,  or  filed 
m  the  office  of  the  clerk. 

Am*d  L.  1907,  cb,  580.    In  effect  Oof.  1,  190T. 
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9  281.  [Added,  1001.]     Interpleader,  ooii»olld»tloi»  »nd  itew 
pai^len. 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  of 
claims  in  its  discretion,  to  order  other  parties,  known  or  un- 
known, to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  wheniever  it  appears 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  the  controversy,  or  the  determination  of  a  lia- 
bility; to  consolidate  claims  or  actions,  to  order  interpleader,  in 
the  same  manner  and  to  like  extent  and  with  like  effect  in  mat- 
ters over  which  said  court  of  claims  have  or  shall  have  juris- 
diction, as  is  confeiTed  upon  other  courts  by  sections  four 
hundred  and  fifty-two,  seven  hundred  and  fifty-six,  eight  hun- 
dred and  seventeen,  eight  hundred  and  twenty  and  twenty -five 
hundred  and  eighteen  of  this  code.  Said  parties  may  bo  brouidtit 
in  by  order  instead  of  by  citation  or  summons,  which  order  may 
be  served  personally  or  by  publication  in  like  manner  aa  is  pro- 
vided for  the  service  of  a  citation  in  surrogate's  court;  and  in 
the  cases  provided  in  this  section  the  said  court  may  render 
judgment  for  or  against  any  of  the  parties  in  said  action  ur 
proceeding  as  may  be  just  and  equitable. 
IZ  1901,  cb.  286.    In  effect  AprU  6.  1901. 

If  282-313.    [Repealed;  L.  1895,  ch.  946.] 

9  314.    [Repealed  1877.] 

set 
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TTTLB  IV 
The  city  court  of  the  city  of  Kew-York. 

BM^.  sift.  J«rl«dtcttoD. 

316.  The  last   sectton   tlmlted. 

317.  Jurladictlon  in   special  caaaee. 
S18.  No  power  to  naturalise  aU«M. 
919.  RemoTal  of  action  to  aupreme  court  from  dtj  coart. 

320.  Jnatlces:   their  general  datles. 

321.  Bow   suapeuded    from    office. 

322.  Chief -Jnstlce;  how  designated ;   hia  general  dntiea,   etc. 
823.  Juaticea  may  make  mlet. 

324.  Coort  when  .open;  juatlceii  to  dealgnote  terms;   routine  of 

325.  Terms,    where    held;    publication    of    appointmenta. 

326.  Jnatiees   may   take  oath6,   acknoYf%dgmenta,   etc. 

827.  Orders,   etc..    how    made.  # 

328.  Clerk,    deputy-clerk   and   assistants. 
320.  Genersl   duties  of  deputy-clerk. 

330.  Special  depnty-derks. 

331.  Cierfc  to  sccouDt  monthly  for  fees,  sod  pay  over  the  saine. 

332.  Btenographers. 
833.  Interpreter. 

384.  Id.;    penalty    for    misconduct. 

836.  Clerk   most  appoint   attendants,    etc. 

336.  Clerks,   interpreter  and  attendants  not  to  recelre  fees. 

337.  Sospension   of  an   officer  of   the   court. 

338.  What  mandatea  may  be  executed   without  the   city. 

339.  Direction   and  execution   of  mandates. 

I  81S.  [Am>d,  18»B.]    Jnrisdiotlon. 

The  jurisdiction  of  the  city  court  of  the  city  of  New- York,  ex- 
tends to  the  following  cases: 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chattels,  with 
or  withoyt  damages  for  the  taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property 
in  the  city  of  New- York,  created  as  prescribed  by  statute,  in 
faxor  of  a  person,  who  has  performed  labor  upon,  or  furnished 
materials  to  be  used  in  the  construction,  alteration  or  repair  of  a 
bofMing,  TBUlt,  wharf,  fence*-  or  other  structure:  or  who  has 
graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  ©r  the 
sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  foreclose  or  en  clone*  a  lien,  for  a  sum  not 
exceeding  two  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession  of 
one  or  more  defendants,  where  the  sum,  for  which  judgment  is 
confessed,  does  not  exceed  two  thousand  dollars,  exclusive  of  in* 
terest  from  the  Isme  of  making  the  statement,  upon  which  the^ 
judgment  is  entered. 

L.  I89g,  ch.  »46. 

•  So  In   orixliiftl,  y 
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I  816.  The  last  ■ection  limited. 

The  jarisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
faTor  of  the  plaintiff,  cannot  exceed  two  tnousand  dollars,  ex- 
dusiye  of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  pronnse  of  marriage;  or  where  it  is  a 
marine  cause,  as  that  expression  Is  defined  in  the  next  section. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payaole  in  in- 
stalments, successive  actions  may  be  brought  for  the  in«talaienttt, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  ftivor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  two  thousand  dollars. 

8.  [Repealed,  Laws  1880,  ch.  441.] 

I  817.  [Am'd,  1885.]    J«rtodl«<loB  in  MpecUl  caVMfl. 

The  city  court  of  the  city  of  New  Tofrk  possesses  the  suae  itiris- 
diction  in  the  following  actions  as  the  supreme  court  of  thf  Btate: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  ia  the 
merchflnt  service,  against  the  owner,  master,  or  cofl[>mander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
board  of  the  vessel,  during  a  voyage,  whoUy  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person^  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonmont,  committed  on  board 
the  vessel,  upon  the  high  seas,  or  in  a  pkioe  without  the  United 
States. 

But  this  section  does  not  confer  upon  the  city  court  anthority^  to 
prooeed,  as  a  court  of  admiralty  or  maritime  jurisdiotkm. 
h.  16M,  ch.  946;  L.  1872,  oil.  BSD.  §  8,  boM.  13.  and  14;  anl  3  B.  8.,  f  MB. 

I  318.  No-  ]M»'«rer  to  Batmralise  aUeas*  ^ 

The  court  his  not,  nor  has  either  of  the  justices  thereof,  power 
t^  nnturalize  an  alien. 
Xi.   1852.   ch.   389,   part  of  S   10. 

I  810.  [Am*d,  IMNI.]  Reoaoval  off  aotion  to  siivves&o  99m»t 
fnofen  «lty  eonrt. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
may,  by  an  order  made  at  any  time  after  joinder  of  an  iisue  of 
fkict;  and  before  the  trial  thereof,  remove  to  itself  an  actios 
brought  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trlai  thereof.  Where  an  order  for  removal  is  made,  as  pi«- 
sdribed  in  this  section,  the  place  of  trial  must  be  changed  by  the 
same  order  to  another  county,  and  the  subsequent  {roeeedinffi 
therete  must  be  the  sanm  as  if  the  action  bad  been  origiaai^ 
brought  in  the  supreme  court.  The  provisions  of  seeti<l]is  dm, 
845  and  846  of  this  act  apply  to  an  application  to-  renMVfr  suck 
m  8«tiofi,  and-  to  the  proceedings  upon  and  subsequent  i»  the  re- 
moval, as  if  the  city  court  were  npecifie<c|  In  ^ose  pectigna  in  place 
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ef  the  county  court,  and  a  Justice  thereof  in  place  of  the  eontntj 
judge. 
t,.  1806.    eh.    9M. 

i  SaO.  [Am'd,  1877,  1007.]    Jn«tlee»t  tH^ir  mt^nt  rat  AntlM. 

The  court  consists  of  ten  justices,  one  of  whom  Is  t^e  chlef- 
Jnstice  of  the  court.  Each  justice  must  perform  his  share  of  the 
labors  and  dnties  appertaining  to  the  office.  One  ol  the  justices 
must  attend  at  the  chambers  of  the  court,  from  ten  o'clock  in 
the  morning  until  four  o'clock  in  the  afternoon  of  each  day,  ex- 
cept Sunday,  a  public  holiday,  or  a  day  upon  which  the  inhabit- 
ants of  the  city  of  New- York  generally  refrain  from  business. 
Bach  justice,  while  in  the  rooms  of  the  court,  and  not  actually 
engaged  in  the  performance  of  other  official  duties,  must  act 
upon  any  application  for  his  official  action,  properly  made  to  him. 
The  justice,  assigned  to  a  trial  term  or  a  special  termt  nuw^  re- 
main in  attendance,  until  the  day  calendar  is  disposed  ot  or 
for  such  other  time  as  is  reasonable. 

L.  1S4I>.  cb.  144.  fti  1  and  8;  L.  1802,  cb.  388,  81;  U  1870,  cb.  680.  92. 
and  L.  1872,  cb.  629,  {4.  See,  also,  2  B.  L.,  $108;  am'd  1907.  cb.  101 
In  effect  Aiw.   12,    1907.  .   . 

I  321.  HoTT  avjipended  from  oflloe. 

Where  it  appears  presumptiyely,  to  the  satisfaction  of  the  goy 
emor,  that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  office;  or  habitually  neglects  to  per* 
form  his  share  of  the  labors  and  duties  appertaining  to  the  olftce; 
or  is  incapable  of  properly  diaeharging  the  same;  the  governor 
may,  in  bia  discretion,  make  an  order,  suspending  that  jusi»ce 
from  the  exercise  of  the  duties  of  his  office,  and  directing  that 
his  compensation  cease.  Snch  an  order  must  recite  the  grounda 
upon  which  it  is  made;  and  it  remains  in  foroe,  unless  k  is  sooaer 
revoked  by  the  governor,  until  the  final  adjournment  of  the  nest 
session  of  the  legislature;  or,  if  the  legislature  is  ^hen  in  session, 
until  the  final  adjournment  of  that  session. 

Id..  S  9. 

Sonera  1  d«tles.  et  cetera. 

The  justices  of  the  court,  or  a  majority  of  them,  must,  froni^ 
thne  to  time,  as  a  vacancy  occurs  in  the  office  of  chief  justice, 
desiimate  one  of  their  number  to  be  chief  justice.  A  certificate 
of  the  designation,  under  tho  hands  of  the  justices  making  the 
same,  pjuat  be  fileJ  in  the  office  of  the  clerk  of  the  court.  The 
person  so  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
jurisdiction  of  the  court,  as  a  presiding  justice  of  the  supreme 
court. 

L.  1872.  ch.  628.  |  4,  am'd;  L.  1902,  cb.  QlQw  In  effect  Sept.  1,  1902. 

f  88S«  J«sttoes  mmy  make  rules. 

The  justices  of  the  court,  or  a  majority  of  them,  may,  fiom 
time  to  time,  establish  rules  of  practice  for  the  court,  not  incon* 
sistent  with  this  act,  or  with  the  general  rules  of  practice,  esteb- 
Iwhed  aa  wescribed  in  section  17  of  this  act.  The  lattar  gorem 
tae  practice  in  the  court,  as  far  as  they  are  applicable  thereto. 

L.  Vfn,  du  478.    I  M. 
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<JK24.  CAm'd,   1903.]    Cavrt   when  openi  Jtrntleea   to   de»lap^ 
Aate  terms  I  routine  of  bnslness,  et  cetera. 

The  court  is  alwnys  open  for  the  transaction  of  any  businecis* 
for  which  notice  is  not  required  to  be  piven  to  an  adverse  party. 
The  justices  of  the  court,  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  special 
and  trial  terms  of  the  court.  They  must  prescribe  the  duration 
of  the  terms:  designate  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  to  preside  and  attend 
at  each  of  the  terras  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend,  another  justice  may  preside  or  attend 
in  his  place.  Each  trial  and  special  term  must  be  held  by  one 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  htrld  at  the  same  time. 
L.  1872.  ch.  629.  f  4»  am'd;  L.  1002,  ch.  ftl5.  In  effect  S«pt.  1,  1902. 

9  825.    Term*  ^vhere  held;  publication  of  appointment*. 

EKch  term  so  appointed  must  be  held  at  the  city-hall  in  the  city 
of  New-York,  except  that  auxiliary  or  additional  parts,  for  the 
transaction  of  any  business  specified  in  the  appointment,  may  be 
held  elsewhere  within  the  city  of  New-York,  as  designated  in  the 
appointment  An  appointment  must  be  published  in  two  news- 
papers, published  in  the  city  of  New- York,  at  least  once  in  each 
week,  for  three  successive  weeks,  before  a  term  is  held  in  pursu- 
ance thereof. 

L.   1876.   ch.   479,   fi   38. 

I  8241.  Justice*  mar  take  oatbs,  aclcnow^ledffment*,  etc. 

Each  of  the  justices  may,  within  the  city  of  New- York,  admin- 
ister an  oath,  or  ta.ke  a  deposition,  or  the  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument,  and  certify  the 
same,  in  like  manner  and  with  like  authority  and  effect,  as  a  jus- 
tice of  the  supreme  court. 

L.  1874,  cb.  645,  |  8.  ftm'd. 

I  827.  [Am'd,  180S.]    Order»»  etc.,  boTr  made. 

In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or  a 
warrant  of  attachment  granted,  by  an  officer,  other  than  a  jus- 
tice of  the  cotirt:  and  each  provision  of  this  act,  which  empo^-ers 
an  officer,  other  than  a  judge  of  the  court  in  which  an  action  is 
brought,  to  make  an  order  therein,  must  be  construed  as  being 
exclusire  of  an  action  brought  in  tlie  city  court. 

L.   180ft,   ch.    946. 

S32M.  [Am'd,  IKUl,  IHWi,  liH)7.}  Clerk,  deputy  elerkf 
assistants,   stenosrrapbers,   Interpreters  and  attendants. 

The  court  has  a  clerk  who  is  appoMiiod,  and  may  be  removed, 
by  the  justices  thereof,  or  a  majority  of  them  for  caut;e  upon 
charges  and  after  a  hearing  afier  notice,  and  who  shall  receive  a 
salary  of  six  thousand  dollars  per  annum.  The  justices  of  t)i»* 
court  or  a  majority  of  them  must,  appoint,  and  may  at  pleasure 
remove,  six  deputy  cierk.s  and  not  more  than  fifteen  assistants. 
The  clerk  is  responsible  for  the  faithful  discharge  of  his  duty  by 
each  deputy  clerk,  and  each  assistant.  Bach  deputy  clerk,  and 
each  assistant,  is  entitled  to  a  salary,  fixed  and  to  be  paid  as 
prescribed  by  law. 

U  1801,  cb,  154;  h,  1896,  cb.  662;  L.  1907,  chs.  707.  70S.  In  effect  Aag.  12, 
1907«  ^ 
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13:29.   [Am'd,   ltM>7.]  li«neral  duties  of  dep«tr  elerlc. 

The  deputy  clerk  has  all  the  po\ver8,  and  may  perform  all  the 
duties  of  the  clerk,  wheu  the  office  of  clerk  is  vacant,  or  at  the 
clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 
sitting  of  the  court  which  the  deputy  clerk  attends. 

Stibfltitiited  for  part  of  L.  1857,  ch.  296.  9  6;  Am'd  L.  1907,  ch.  706, 
In  effect   Aug.   12,   1907. 

f  330.   [Am*d,  1M77.]   Special  deputy-clerks. 

The  clerk  may  deslKuate  as  many  of  his  assistants,  as  the  jus- 
tices of  the  court,  or  a  majority  of  thoni  deem  necessary,  as 
sp«'cial  deputy-clerks.  Each  special  deputy-clerk  possesses,  in  the- 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
clerk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat. 

f  3:11.  [Am*d,  1H77.J  Clerk  to  account  monthly  for  fees» 
nnd  pay  u%er  tke  saute. 

The  clerk  must  receive,  for  the  use  of  the  city  of  New- York, 
the  fees  allowed  by  law.  He  shall  not  perform  any  service,  for 
which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 
lilm.  He  must,  on  the  first  day  of  each  month,  or  within  three 
days  thereafter,  render  to  the  comptroller  of  the  city,  an  aocoUnt, 
under  oath,  of  all  fees  received,  directly  or  indirectly,  durinjj  the 
preceding  mouth,  by  him,  or  by  a  deputy-clerk,  or  either  of  bis 
assistants,  for  any  official  service;  and  he  must,  at  the  same  time, 
pay  the  same  into  the  treasury  of  the  city  of  New-York.  When 
the  return  and  payment  arc  so  made,  the  clerk  is  entitled  to  re- 
celve  his  compensation,  for  the  periml  included  in  the  return. 
He  IS  not  entitled  to  compensation  for  a  period,  for  which  he  has 
not  made  his  return  and  payment. 

L.  1M9  ch.  144,   i  S,  am'd. 

f  33:e.  [Am'd,  IWMI,  ltM>7.]  Stenowaphers. 

The  justices  of  the  court  or  a  mnjority  of  them  miurt  appoint 
nine  stenographers  of  the  court,  and  may  at  pleasure  remove 
either  of  them.  The  justices  of  the  court,  or  a  mnjority  of  them, 
must,  from  time  to  time,  assign  each  of  the  stenogrnphenf  to  duty 
at  the  trial  or  six^cial  term.  Ench  stenoj^rnpher  is  entitle<l  to  a 
salary,  fixed  and  to  he  paid  as  prescribed  by  law  and  mast  at- 
tend toe  term  to    which  be  is  assigned. 

From  L.   1870.  ch.  413.   59  1  and  4;  L.   1906.  ch.  61  ;L.    1907.  chs.  707.  70S. 
In  effect   Ai«.    12,    1907. 

I  33S.     [Am*d,  1877,  ltM>7.]  Ofllclnl  oath;  Interpret  em. 

The  justices  of  the  court  or  a  majority  of  them  from  time  to 
time,  must  apuoint,  and  may  at  pleasure  remove,  two  oOiicial  iu- 
trrpretcrs  of  the  court,  who  iire  entitled  to  a  salary,  fixed  and  to 
be  paid  as  prescribed  by  law.     Before  entering  upon  their  oflicial 
duties    the  clerk,   deputy   clerks,   assistant   clerks,   stenosraphera, 
interpreters  and  attendnnt.s  must  subscribe  and  file  in  the  offlee 
of  the  clerk  of  the  city  of  New   York,   the   constitutional   oath 
f.f  office.     Each  interpreter  must  attend  any  trial  or  special  term 
of  the   court,    where   his   services   are   requln'd;   and   the  justice 
therein  presidinff  shall  regulate  bis  attendance  thereat. 
III.     Am'd    L.  1907.  chs.  707,  708.     In  eflTpct  Ang.  12,  1907. 
{  384.  [Am'd,  10O7.]  Idem:  penalty  for   mlncondnet. 
If  an  official   interpreter,   knowiufrly  and  wilfully,   falsely  in- 
terprets any  evidence,  matter  or  thing,  between  a  witness  and 
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the  court,   or  a  justice  thereof.   In  the  course  of  an  ftction   or 
special  proceeding,  he  is  guilty  of  perjury. 

I^   1W)7,  cb.  7f4,  I  3;   am'a  L.  1907,  ch.  707.     In  effect  Aag.   12,   1907. 

$  ass.  [Ain'dy  1»07.]  The  JaMtice«  mnat  appoint  nt<endaA(a» 
etc. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint. 
anU  may  at  pleasure  remove,  as  many  attendants  upon  the  conrt 
as  they  deem  necessary,  not  exceeding  twenty-two.  The  jus- 
tices of  the  court,  or  a  majority  of  them,  may  regulate  their  at- 
tendance. Each  attendant  is  entitled  to  a  salary  fixed,  and  to  be 
paid  as  prescribed  by  law. 

From  L.  1S76,  ch.  413,  §{1  and  4;  am'd  L.  1907,  ch.  708.  In  effect 
Aug.  .12,  1907. 

I  tftO.  Clerka,  Interpreter  and  attendants  not  tf>  veeetT« 
fees* 

The  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the  official 
interpreter,  op  an  attendant,  shall  not  receive  any  fee  or  compeu* 
sation,  except  his  salary,  for  any  official  service  performed  by 
him. 
K   187S,   ch.  488,   I   8.   am*d. 

f  887.  [Am'd,  1877.]    Snapenalon  of  an  oJHcer  of  the  court. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
suspend  a  stenographer,  or  an  officer  specified  In  the  last  section, 
for  a  period  not  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause  of  the  suspension;  It  must 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New- 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instrument, 
•r  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  has  been  revoked,  the  officer  shall  not  be 
again  suspended  for  the  same  cause. 

BolMtitated  for  L.   1840,  ch.  144,  8  10. 

•I  ass.  What  mandates  may  be  exeented  'vrithont  the  eitjr. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New- York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  issued  out  of  the  court, 
tested  in  the  name  of  the  chief-justice  thereof,  to  the  sheriff  of 
anF  county,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New-xork,  or  a  marshal  of  that  city,  within  either  of  those 
eonnties. 

4.  An  order  duly  made,  in  an  action  pending  in  the  court,  re- 
quiring the  performance  of  an  act  by  a  party  thereto,  or  by  a* 
officer,  may  be  served  upon  a  person  bound  to  obey  the  order,  abd 
his  obedience  thereto  may  be  required  in  any  part  of  the  State. 

.  5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  person 
In  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  person 
charged  with  such  a  contempt,  may  be  executed  by  the  sheriff 
of  the  city  and  county  of  New-York,  or  a  marshal  of  that  city. 
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I  889.  [Am'dy  180B.]    DU^eotiam  and  execution  of  iiiandates. 

Id  an  action  brought  in  the  oouf  t,  an  order  of  arrest,  a  warrant 
of  attachment,  an  execution,  or  a  requisition  to  replevy  a  chi^t- 
tel,  most  be  directed  to  and  executed  by  the  sheriff.  Any  other 
mandate,  w^hich  mtuit  have  been  directed  to  and  executed  by  the 
sheriff  of  the  city  and  county  of  New  York,  if  it  Issued  out  of  the 
onpreme  court,  may,  where  it  issues  out  of  the  city  court,  be 
directed  to  and  executed  either  by  that  sheriff,  or  a  marshal  of 
that  city,  named  therein.  A  marshal  is  entitled  to  the  same  feet 
as  the  sheriff,  upon  a  mandate  directed  to  him,  or  upon  the  ser- 
▼ice  of  a  summons;  and  each  provision  of  law,  relating  to  the 
execution  of  a  mandate  by  the  sheriff,  and  the  power  and  control 
of  the  court  over  the  sheriff  executing  the  same,  applies  to  the 
marshal.  The  return  of  a  marshal  to  such  a  mandate,  or  his 
certificate  of  the  execution  thereof,  or  of  the  service  of  any 
paper  served  by  him,  has  the  same  force  and  effect,  as  the  like  re- 
turn and  certificate  of  a  sheriff. 

1m.  laCB,  Ob.  40O.  H  2  asd  8;  and  L.  1872.  ch.  029.  |  8.  as  oCeotad  by  L. 
1076,  eh.   flSB,   and  2  R.  L.,   |  114;  L.   189S,   eb.   Md. 
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TITLE  V. 

The  county  courts. 
8«c.  840.  Jurisdiction. 

841.  Domestic  corporation,   etc.,    when   deemed   resident,    fttc. 

842.  Action,  etc.,  wherein  county  judge  is  incapable  to  act. 

843.  Supreme  court  may  remove  action,  and  change  place  of  ttlil. 

844.  Effect  of  order  of  removal;  appeal,  etc. 
846.  Stay  of  proceedings. 

846.  Bemoval  of  action   not  to  impair  process,   etc. 

847.  County  coui-t  may  send  its  process  to  any  county. 

848.  When  Jnrisdicrlon,   etc.,    co-extensive  with   supreme  court. 

849.  Power  of  county  Judge  in   special  proceediogs. 

850.  Fines   and    penalties;    how   remitted* 

851.  Restriction  uix>n   power  to  remit. 

352.  Notice  of  applieutluu,   etc.;   costu   to  he   pitlJ  on   remission. 

853.  Brines  Imposed  by  justices  of  the  peace;  how  remitted. 

854.  Who    may    make   orders. 

355.  County  court  when  open;   terms  thoreof. 

85A.  Notice   of   appointment    to    he   published. 

S57.  Jurors,   how  drawn  and  iiotlflod. 

358.  Stenograph tTH   for   county   courts. 

859.  Stenographer   for   county   courts   in   Kings   nnd   Queens  oountles. 

360.  Interprotcro  for  county  court,  etc.,  lu  Kings  county. 

361.  Stcnogapbers. 

I  340.  [Am>d,  18950      Jvriadiction. 

The  jurisdiction  of  each  county  court  extends  to  the  foUowin^r 
actions  and  special  proceedings,  in  addition  to  the  jurisdiction, 
power,  and  authority,  conferred  upon  a  county  court,  in  a  par- 
ticular case,  by  special  statutory  provision: 

1.  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgage 
upon  real  property;  or  to  procure  a  judgment  requiring  a  apecinc 
performance  of  a  contract,  relating  to  real  property;  where  the 
real  property,  to  which  the  action  relates,  Is  situated  within  the 
county;  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specified  in 
section  seventeen  hundred  and  thirty-seven  of  this  act,  where 
the  lien  does  not  exceed  one  thousand  dollars  in  amount,  and  the 
chattel  is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor  administrator  or  as- 
signee of  a  judgment  creditor,  or  in  a  proper  case.  In  favor  of  the 
judgment  creditor,  to  recover  a  judgment  for  money  remaining 
due  upon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is, 
or,  if  there  are  two  or  more  defendants,  where  all  of  them  are,  at 
the  time  of  the  commencement  of  the  action,  residents  of  th- 
county,  and  wherein  the  complaint  demands  judgment  for  a  sum 
of  money  only,  not  exceeding  two  thousand  dollars;  or  to  recover 
one  or  more  chattels,  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the  coun^, 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness;  and  to  every  special  proceeding, 
which  the  supreme  court  has  jurisdiction  to  entertain,  for  the 
appointment  of  a  committee  of  the  person  or  of  the  property 
of  such  an  incompetent  person  or  for  the  sale  or  other  disposi- 
tion of  the  real  property  situated  within  the  county  of  a  person, 
wherever  resident,  who  is  so  incompetent  for  either  of  the 
reasons  aforesaid,  or  who  is  an  infant;  or  for  the  sale  or  other 
disposition  of  the  real  property,  situated  within  the  county,  of 
a  domestic  religions  corporation. 

li.  1806,  cb   946;  Co.  Proc.,  I  90.  part  of  subd.  I,  as  am*d  1870,  ch.  467,  |  h 
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f  341.  [Am*d,  1899.]  Domestic  corporation,  etc.^  wben 
«lce]ned  resident,  etc 

For  the  purpose  of  determining  the  jurisdiction  of  a  county 
court,  in  eitner  of  the  cases  specitiod  in  the  last  section,  a  domes- 
tic corporation  or  ^oint-stock  association,  whose  principal  phxce  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its 
articles  of  association,  or  is  actually  located  within  the  county,  or 
in  case  of  a  railroad  corporation  where  any  portion  of  the  road 
operated  by  it  is  within  the  county,  it  i.s  deemed  a  resident  of 
the  county;  and  personal  service  of  a  summons,  made  within  the 
county,  as  prescribed  in  this  act,  or  personal  service  of  a  mandate, 
whereby  a  special  proceediug  is  commenced,  made  within  the 
county,  as  prescribed  in  tiiis  act  for  personal  service  of  a  Bum- 
mons,  is  sufficient  service  thereof  upon  a  domestic  corporation 
wherever  it  is  located.  ■ 

L.    1899.    ch.    33d.    In  effect    Sept.    1.    1899. 

f  342.  [Am*d,  1^77.]  Action,  etc.,  Trherein  county  Jndve 
Is  Incapable  to  act. 

If  the  county  judge  is.  for  any  cause,  incapable  to  act  in  an 
action  or  special  proceeding,  pending  in  the  county  court,  or 
before  him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a 
certificate  of  rtie  fact;  and  thereupon  the  spf'cial  counter  judge, 
if  any.  and  if  not  disqualified,  must  act  as  county  judge  in 
that  action  or  special  i)rocerding.  ITpon  the  filing  of  the  cer- 
tificate, where  there  is  no  special  county  judge,  or  the  special 
county  judge  ij*  distjualified.  the  action  or  special  proceeding  is 
removed  to*  the  supreme  court,  if  it  is  then  pending  in  the 
county  court;  if  it  is  p(?nding  before  the  county  judge,  it  may 
be  continued  before  any  justice  of  the  supreme  court  within 
the  same  judicial  district.  The  supreme  court,  upon  the  appli- 
cation of  either  party,  made  upon  notice,  and  ui)on  proof  that 
the  -county  judge  is  incapable  to  act  in  an  action  or  special 
proceeding  pending  in  the  county  court,  may,  and  if  the  special 
county  judge  is  also  incapable  to  act,  must,  make  an  order 
removing  it  to  the  supreme  court.  Thereupon  the  subsequent 
proceedings  in  the  snnreme  court  must  be  the  same  as  if  it  had 
originally  been  brought  in  that  court,  except  that  an  objection 
to  the  jurisdiction  may  be  taken,  wnich  might  have  been  taken 
in  the  county  court. 
See  last  clause,  subd.  13  of  $  30.  Co.  Proc,  as  am'd  1876.  ch.  431. 

I  tt4S.  Snprcme  court  may  remove  action,  and  change 
place  of  trial. 

The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  remove 
to  it.self  an  action,  brought  in  a  county  court,  imder  subdivision 
seccmd  or  subdivision  third  of  the  last  section  but  two,  for  the 
purpose  of  changing  the  place  of  trial  thereof.  Whore  an  order 
for  removal  is  niade,  as  prescribed  in  this  section,  the  place  of 
trial  of  the  action  must  be  changed  by  the  same  order  to  another 
county:  and  the  subsequent  proceedings  therein  must  be  the 
same,  as  if  the  action  had  been  originally  brought  in  the  supreme 
court. 

See  last  clause,  «ab<f.  1  of  same  section. 
}  344.  Effect  of  order  of  rentoval;  appeal,  etc. 

An  order  of  removal,  made  as  proscribed  in  either  of  the 
last  two  sectioius.  takes  effect  ujmn  the  entry  thereof  in  the 
office  of  the  county  clerk,  AVhere  the  order  directs  that  the 
^ctfou  b^  tried  in  another  county,  the  clerk  with  whgm  it  I9 
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entered,  must  forthwith  dellter  to  tht  clerk  of  tJiat  connty,  all 
papers  filed  therein,  and  certified  conies  of  all  mlntrtes  aftd 
entries  relating  thereto:  which  must  be  filed,  entered,  or  recorded, 
as  the  case  lequires,  in  the  office  of  the  last  mentioned  clerk. 
The  proTisions  of  section  271  of  this  act  apply  to  an  appeal 
taken  from  such  an  order. 

I  846.    8t»|r  of  proeeedlnv** 

An  order  to  stay  proceedings,  tor  the  purpose  of  affording  an 
opportunity  to  make  the  application  for  remoral,  may  be  made 
by  the  county  judge,  or  by  a  judge  authorised  to  make  such  an 
order  in  ihe  supreme  court,  and  with  like  effect  and  under  like 
circumstances. 

f  ^441.    Kemoval  of  action  not  to  impair  procesa,  «te« 

The  removal  of  an  action  or  special  proceeding,  as  prescribed 
in  this  title,  does  not  inraUdate,  or  in  any  manner  impair,  a 
process,  provisional  remedy,  or  other  proceeding,  or  a  bond, 
undertaking,  or  recognizance  in  the  action  or  special  proceeding 
so  removed;  each  of  which  continues  to  have  the  same  validity 
and  effect,  as  if  the  removal  had  not  been  made.  Where 
bail  was  given,  the  surrender  of  the  defendant  Jn  the  supreme 
court  has  the  same  effect,  as  a  surrender  in  the  county  court 
would  ha^e  had,  if  the  action  or  special  proceeding  had  re- 
mained therein. 

I  847.    Conntr  court  may  «enA  Urn  process  to  any  eo«atT« 

A  county  court  has  jpower,  in  an  action  or  special  proceeding 
of  vphich  It  has  jurisdiction,  to  send  its  process  and  otiier  man- 
dates into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

I  tt4M.  Wlien  Jarlsdlotion,  etc.,  co-eateasive  wltk  saproaie 
ooart. 

Wher'^  a  county  court  has  jurisdiction  of  an  action  or  a  special 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  oourt  possesses  in  a  like  case;  and 
it  may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
court.  And  the  county  judge  possesses  the  same  power  and 
authority,  in  the  action  or  special  proceeding,  which  a  justice 
of  the  supreme  court  possesses,  in  a  like  action-  or  special  pro- 
ceeding, brought  in  the  supreme  court. 

I  840.    Power  of  county  Jndffe  in  spectal  proceedlnara. 

The  county  judge  also  possesses  the  same  power  and  authority, 
in  a  special  proceeding,  which  can  be  lawfully  instituted  before 
him,  out  of  court,  which  a  justice  of  the  supreme  court  pos- 
sesses in  a  like  special  proceeding,  instituted  before  him  in  like 
manner. 

I  360.    Fines  and  penaltflenf  how  rentttted. 

Upon  the  application  of  a  person,  who  has  been  fined  by  a 
court,  or  of  a  person  whose  recognizance  has  become  forfeited, 
or  of  his  surety,  the  county  court  of  the  county  in  which  the 
.term  of  the  court  was  held,  where  the  fine  was  imposed,  or  the 
re^gnlsaoce  taken,  may,  except  as  otherwise  prescribed  in  the 
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next  section,  upon  good  cause  shown,  and  upon  such  terms  tm 
it  deems  jast,  make  an  order,  remitting  the  fine,  wholly  or 
parttr*  or  the  forfeiture  of  the  rocognixance,  or  part  of  the 
penalty  thereof;  or  it  may  discharge  the  recognizanc^e.  If  a 
fine  so  remitted  has  been  paid,  the  county  treasurer,  or  othel* 
officer,  in  whose  hands  the  money  remains,  must  pay  the  same, 
or  the  part  remitted,  according  to  the  order. 

2  R.  8.  tfS,  »  37. 

f  851.    [AMi'd,  1806.}     Reatrictiona  npon  ppwer  to  remit. 

The  last  section  does  not  authorise  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  tm* 
posed  by  the  supreme  court  upon  conviction  for  a  criminal 
offense;  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
officer  or  other  person,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  «ir 
discharge  a  recognizance  taken  in  its  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  the  pow«r 
of  remitting  or  discharging  the  recognisance  is  vested  fai  the 
county  court  of  the  county,  in  which  the  person  is  boiuid  to 
appear. 

Id.,  i  38.  am'd;  U  18W,  cli.  946. 

§  362.  Ifollce  of  application,  etc.;  coats  to  be  paid  on 
resniMrioa. 


An  appUeation  for  an  order,  as  prescribed  in  the  last  section 
but  one,  cannot  be  heard,  until  such  notice  thereof  as  the  couit 
deems  reasonable,  has  been  given  to  the  district^attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
ing such  an  order,  the  court  must  always  impose,  as  a  condition 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incurred 
in  an  action  or  special  proceeding  for  the  collection  of  the  fine, 
or  tfa«  penalty  of  the  recognizance. 

Id..    §1   39  and   41. 

9  86S.  Kiaea  iiapoaoii  br  l«atloe#  of  tlte  p«aee|  how 
remitted. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  coraraitted  to  jail  for  non-payment  of  the  fine,  the 
county  court  of.  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  partly,  and  discharging  him  from  his  imprison- 
ment. The  power  conferred  by  this  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  the  provisions  con- 
»ahiefl,  in  the  last  three  sections. 
m..  9  43. 

I  854.    TVlitt  VULY  make  ordera. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  aud^re  of  the  county  where  the  attorney  for  the 
applicant  resides,  m  a  case  where  the  county  judge,  in  whose 
court  the  action  or  special  proceeding  is  brought,  may  make 
the  same,  out  of  court;  and  with  like  effect. 

Bn  U   1847,   CD.  280,   |  M. 
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th'e^i, '*"*'*'    **'^-^      County    court    whe.    open,     term. 

buSnP«''"f'Ji*/  ^"'if  '*  ?''*■"?'  "P^"*  '*"".  '••«  transaction  of  any 
nusniesg,   for  which   notice  is   not  required   to  be  eivcn  to    ni 

?h^,7'?.*  "."'y-  "^^P*  ^''"«  't  «  Hp^ially  prescriGed  by  latf 
l^^L**!?  ''"»'?e8«  must  •>«  done  at  a  stated  term  l^e  counfcr' 
^or^LlS'  /'■'""  "F'l"'  *™*'  "PP"'"*  »»>«  times  and  pK 
t^i.i  ^i^'°*  *®'''2^,  "*  *"«   '^•""•t-     ^^t   least  two   terms;   for   the 

in  each  '^'ar"  F„cT."'  "^  ^'''''  ""?«'  "«  appointed  t^o  be  held 
55  I  J  ^  '^^-  ^'^'^^  term  may  cont  nae  as  lone  as  the  conntv 
Jttdjte  deems  necessary.     The  county  judpc  ma"!  by  a  new  ko- 

su' :ppsj"!J»K  i,S'»%.T  Sirs  k  B%f?f 

See  Ck).  Proc.   S  31,  and  L.  1847,  ch.  470,  part  of  fi  24. 
^r^^u'   ^•**?^^  **'  appointment   to   be  pnbllnhed. 

bP  filpH  fn'^X'J'^"'^''!'  '"?^f  ,a8  prescribed  in  the  last  section    must 

IB^i^  ^-  ^or;iir?en.?cc7i:^.^4^L''j;  S- 

«jr^^  ^^^^'  ^^a^sred,  or  dispensed  with,  bv  virtue  thereof   fn^bo 

§   357.   [Ani'd,  18»5.]    Juror.,  how  drawn  and   notified 
ciurt?;  f*"'"'     *"»*'     »»««•]      *«"o«™PHer.     for     couutr 

ifpTtTe  ct?vy--:;i  i'«i.rS3ES 

f{m^eirer„?Xr"c^ur/^;/^^^^^^^^^^^^^^ 
U  1806.  eh.  Me;  L.  1906,  ch.  629.     In  effect  ^ptl,, 006. 
i   8K».   [Am'd,    18»K.lK»e.    lOOO.     lOOH  i      9*.^^^,,^      t 
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appoint,  and  may  at  pleasure  remoTe,  one  stenographer  to  be 
attached  to  the  county  court  of  the  county  of  Richmond,  who 
must  attend  each  term  of  said  courts,  and  each  of  whom  shall 
receire  a  salarv  of  three  thousand  dollars  per  annum,  to  be  paid 
in  equal  monthly  instalments.  Each  of  the  stenographers  ap- 
pointed as  prescribed  in  this  section  may,  with  the  consent  of  the 
county  judges,  appoint  an  assistant  stenographer  to  aid  him  in 
the  discharge  of  his  duties,  whose  compensation  shall  be  paid  by 
the  stenographer  appointing  him  and  is  not  a  county  charge. 
Each  of  said  county  judges  of  the  counties  of  Kings  and  Queens, 
sbalf  also  apiK>int  a  confidential  clerk  at  a  salary  not  to  exceed 
two  thousand  dollars  per  annum,  to  be  paid  by  the  comptroller 
of  the  city  of  New  York  in  equal  monthly  instalments,  such 
eJerks  to  he  exempt  from  competitive  examination,  and  their 
fitness  and  qualifications  for  the  offices  shall  be  approved  by  the 
judge  making  the  appointment. 

Lu  1895,  ch.  946:  h.  1806,  ch.  6;  L.  1006,  ch.  629;  U  1008,  ch.  20& .  la 
eflr«^t  Sept,   1.   1908. 

f  860.  rAm*d,  180S,  1896,  1897,  1900.1  Interpreter*  fc»r 
eoanty  court  and  avrroarate's  court  In  Klnflr«  eountr* 

The  surrogate  a  ad  the  county  judges  of  Kings  county  must 
each  from  time  to  time  appoint  and  may  at  pleasure  remove  an 
interpreter  to  be  attached  respectively  to  the  surrogate's  court 
and  the  county  court  of  said  county.  Each  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  xork,  in  monthly 
installments.  Each  interpreter  so  appointed  shall,  before  enter- 
ing upon  his  duties,  file  in  the  ofllce  of  the  clerk  of  the  county 
of  Kings  the  constitutional  oath  of  office  in  which  there  shall 
also  be  incorporated,  language  to  the  effect  that  he  will  fully 
and  correctly  interpret  and  translate  each  question  propounded 
through  him  to  a  witness  and  each  answer  thereto  in  said 
courts.  The  said  county  judges  of  Kings  county  shall  also  ap- 
point and  at  pleasure  remove  an  interpreter  of  the  Slavonic 
languages,  who  shall  receive  the  compensation  above  provided, 
to  be  paid  in  the  same  manner  and  who  shall  take  and  file  the 
constitutional  oath  of  office  above  provided,  such  compensation 
for  the  above  interpreters  to  be  taken  out  of  the  amount  appro- 
priated for  the  support  of  the  said  county  court  or  surrogate's 
court  respectively,  or  from  any  other  contingent  city  fund. 

L.  1895,  ch.  946;  L.  1896,  ch.  46;  U  1897,  ch.  475;  L.  1900,  ch.  771.  In 
effect  May  5.  1900. 

I  S61.  [Am*d,  1896,  1897,  1900,  1908,  190S,  1906.1  Stenoff- 
rmpkera. 

The  county  judge  in  either  of  the  counties  of  Livingston,  On- 
ondaga, Oswego  or  Cortland,  where  issues  of  fact  are  triable, 
may  employ  a  stenographer  to  take  stenographic  note^  upon 
trial  thereat,  who  is  entitled  to  a  compensation,  to  be  certified 
by  the  judge,  not  excee<ling  ten  dollars  for  each  day's  attend- 
anoe  at  the  request  of  the  judge.  The  stenographer's  com- 
pensation is  a  charge  upon  the  county,  and  in  the  county  of 
Livingston  may  be  audited,  allowed  and  paid  as  other  county 
charges;  and  in  the  counties  of  Onondaga,  Oswego  and  Cort- 
land must  be  paid  by  the  county  treasurer  on  an  order  of  the 
court,  granted  on  the  affidavit  of  the  stenographer,  and  the  cer- 
tificate of  the  judge  that  the  services  were  rendered*  The 
county  judge  in  each  of  the  counties  of  Albany,  Erie,  Monroe, 
Oneida,  Rensselaer  and  Niagara  may  appoint  and  at  pleasure 
remove  a  stenographer  of  said  court,  who  must  attend  each  tenq 
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of  the  said  court  where  issues  of  fact  in  civil  and  criminal  cases 
are  triable,  and  the  said  stenographer  of  the  county  court  of  Al- 
bany county  shall  receive  a  salary  of  sixteen  hundred  dollars  per 
annum,  together  with  his  necessary,  expenses  for  stationery,  to  be 
paid  by  the  treasurer  ot  said  county  of  Albany,  in  equal  monthly 
mstallments  on  the  certificate  of  said  judge  of  Albany  countj* 
that  the  services  have  been  actually  performed,  or  the  expenses 
necessarily   incurred,   and   the   said   stenographer  of   the   county 
court  of  ICrie  county  shall  receive  a  salary  of  twentj-one  Imih- 
dred  dollars  per  annum,  together  with  his  necessary  expense  for 
stationery,  to  be  paid  by  the  treasurer  qi  said  county  of  Srie,  in 
equal  monthly   installments   on   the  certificate  of  said  judge    of 
Krie  county  that  the  services  have  been  actually  performed,   or 
the  expenses  necessarily  incurred,  and  the  said  stenographer  of 
the   county   court  of  Monroe   county  shall    receive  a   salary    ot 
twenty-one  hundred  dollars  per  annum,  together  with  his  neces- 
sary expenses  for  stationery,  to  be  paid  by  the  treasnr**r  of  hi\U1 
county  of   Monroe  in   equal    monthly   instnllments   iu   iti*^   siime 
manner   that  the  salaries  of  other  officials  of   said  county   are 
audited,   aUowad   and    paid,    and   the   said    stenograiiher   of    tlie 
county  court  of  Oneida  county  shall  receire  a  ralary  of  fifteen 
hundred  dollars  per  annum,  together  with  his  necessary  expenses 
for  stationery,  to  be  paid  by  the  treasurer  of  the  said  county  of 
Oneida  in  equal  monthly  installments  on  the  certificate  of   the 
said  judge  of  Oneida  county  that  the  services  have  been  actually 
performed   or   the   expenses   necessarily   incurred,   and   the   said 
stenographer  of  the  county  court  of  Rensselaer  county  shall  re- 
ceive a  salary  of  twelve  hundred  dollars  per  annum,  to  be  paid 
by  the  treasurer  of  said  county  of  Rensselaer,  quarterly.     Said 
stenographers    shall    also    report    and    transcribe    opinions     for 
the  said  county  judges,  as  well  as  special  proceedings  where  a 
stenographer  is  required,  without  ndditionnl  compensatioii.     The 
said  stenographer  of  the  county  court  of  Niagara  county  shall  re- 
ceive a  compensation  of  not  to  exceed  ten  dollars  for  each  day* a 
attendance,  to  be  paid  by  the  treasurer  of  said  county  of  Niagara 
on  the  aflldavit  of  the  stenographer  and  certificate  of  the  judge 
that  the  services  have  been  actually  performed,  and  shall  witliin 
twenty  days  after  notice  by  a  party  that  he  intends  to  appeal, 
make  n  case  and  excepti(»as  or  bill  of  exceptions  in  a   civil   or 
criminal  action,  or  tlmt  briefs  are  to  be  made  or  arguments  pre- 
pared in  an  action  tried  before  the  court  without  a  jury,  file  with 
the  derk  of  said  county  a  transcript  of  the  minutes  taken  by  him 
upon  such  trial,  and  shall  be  entitled  to  six  cents  for  each  one 
hundred  words  of  such  transcript  so  filed  by  him,  which  shall  be 
certified  to  by  the  judge  holding  the  court  at  whirti  such  trial 
took  place.     Such  sum  so  certified  shall  be  paid  by  the  county 
treasurer  of  said  county  upon  presentation  of  such  certificate.     In 
any  county   in  which   there   is  a   special   comity  judge  and  ^  the 
official  stenographer  of  such  county  is  engagw!  in  the  perform- 
ance of  his  duties  as  such,  or  shall  be  neoe«rtarib'  absent  with 
the   consent  of  the  judge  thereof,   the  county  jttdge.  or  special 
county  judge,  may,  in  his  discretion,  employ  a  stenographer  who 
shall  be  palrf  such  compensation  as  the  jndpe  shall  by  Ws  cer- 
tificate fix,  not  to  exceed  ten  dollars  for  each  day's  attendance. 
The  sum  so  fixed  is  a  charge  upon  the  county  and  may  be  au- 
dited, allowed  and  paid  as  other  county  charges. 

L.  1»8,  <»h.  we:  L.  1807,  Ph.  176;  L.  1900,  ch.  371;  L.  1008,  ch.  88;  L.  1906, 
Cil.  188;  L.  W6,  eh.  8».    In  effect  May  21.  IMS. 
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CHAPTER  IV. 

Liaiitatioa  of  tbe  Time  of  Enforcing:  a  Civil 
Remedy. 

nTLB     I.— Actleai  for  the  Beeovery  •€  B«al  Property. 

TITLK   II.— ActloM  other  thaji  f)ir  the  Reeoyery  of  Beat  Property. 

nns  Itf<-€b»BMal  PwvUIOM. 

TTTLBI. 
Actions  for  the  recoTery  of  real  property. 

See  982.  When  the  people  will  not  sae. 
803.  Action  by  grantee  from  the  State. 
86i.  Action  after  annulling  letters  ppitent. 
865,  906    Seisin  wltbin  twenty   yeafe,  when  neceMary,  ete. 
aer.  Action  atfbtr  entry. 
888.  Poaeeeelos,  when  pnewned;  occupation  preewned  to  bo  opder  lofltl 

title. 
368.  Adverse    poaeepslon    under   written    Inetmment   or   jodgmeot. 

370.  Id.:  what  constltntee  It. 

371.  Adverse  poeaeeslon  under  claim  of  title  not  written. 

372.  Id.,  what  conetltuteB  It. 

878.  Relatiqa  of  landlord  find  tenant,  as  affecting  adverse  poeeesglon. 

874.  Right  not  alfeetetf  by  descent  cast. 

870.  Certain  disabllliles  excluded  from  time  to  eommenoe  artJon. 

I  S62.    When  the  people   will  not  «ne. 

The  people  of  the  State  will  not  sue  a  person  for  or  with 
reelect  to  real  property,  or  the  iasues  or  profits  thereof,  by  reason 
ot  the  right  or  title  of  the  people  to  the  same,  unless  either, 

1.  The  caude  of  action  accrued  within  forty  years  before  the 
action  is  commenced:  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time. 

Oo.  Pfoc.,  8  75,  am'd. 

8  308.    Action  hy  vrantee  from  the  State. 

All  action  shall  not  be  brought  for  or  with  respect  te  real 
property,  by  a  person  etalming  ny  virtue  of  letters  patent  or  a 
graat,  from  the  people  of  the  State,  nnlCBS  it  might  have  beoH 
Aiftlutained  by  the  people,  as  prescribed  in  this  title,  if  the 
patent  or  grant  had  not  been  issued  or  made. 
Td..  f  76. 

•  aS4.    Action  after  an nnl liner  iettem  patent. 

Where  letters  patent  or  a  grant  of  real  property,  leseed  of 
VMide  by  the  people  of  the  State,  are  declared  void  by  the 
Menelhation  of  a  competent  court,  rendered  upon  an  .illegation 
of  a  frauddlent  suggestion  or  concealment,  or  of  a  forfeiture,  or 
mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining, 
or  defective  title;  an  action  of  ejectntent,  to  recover  the  premiftea 
in  iflieeiien,  i»ay  be  cemmenced,  either  by  the  people,  or  by  a 
MihemiHit  pntentee  or  grantee  of  the  same  premises,  h|s  heirs, 
ov  eeel^poe,  within  twenty  years  after  the  determination  ie  mede^ 
but  not  after  that  period* 
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I  865.    Setftln  trlthin  twenty  years,  wheit  neeesMtry,  eco. 

An  action  to  recover  real  property,  or  the  possession  thereoT, 
cannot  be  maintained  by  a  party,  other  tnan  the  people,  unleBH 
the  plaintiff,  bis  ancestor,  predecessor,  or  prrantor,  was  seized  or 
possessed  of  the  premises  in  question,  within  twenty  years  before 
the  commencement  of  the  action. 
Co.  Piw!.,  I  78, 

S   3<MI.     The    »aine. 

A  defence  or  counterclaim,  founded  upon  the  title  to  real 
property,  or  to  rents  or  services  out  of  the  same,  is  not  eflPectnal^ 
unless  the  person  making  it,  or  under  whose  title  it  is  made,  «>r 
his  ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  of 
the  premises  in  quoition,  within  twenty  years  before  the  com- 
mitting of  the  act,  with  resi)ect  to  whicn  it  is  made. 

Id.,   t  79,  am'd. 

i   367.     Action   nfter   entry. 

An  entry  upon  real  property   is   not  sufficient  or  yalid   as  a 
claim,    unless   an    action    is    commenced    thereupon,    within    one 
year  after  the  making  thereof,  and  within  twenty  yea  1*8  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 
Id.,  f  80. 

9  868.  Po»«es«lcn,  ivlien  presumed |  occupation  presnmed 
to  be   antler   leiral   title. 

In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  person  who  establishes  a  Ic^gal  title  to  the  premises  is  pre- 

eumed  to  have  been  possessed  thereof,  within  the  time  required 
y  law;  and  the  occupation  of  the  premises,  by  another  periv)n, 
is  deemed  to  have  been  under  nnd  In  subordination  to  the  legal 
title,  unless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencement 
of  the  action. 
Id.,  8  81. 

t  369.  Adveme  powaieBiilon  under  ^vrltten  Inatrnment  ^r 
Judfrntent. 

Where  the  occupant,  or  those  under  whom  he  claims,  entered 
into  the  posses^icin  of  the  premises,  under  claim  of  title,  exclu- 
sive of  any  other  right,  founding  the  claim  upon  a  written 
iufitrament,  as  being  a  conveyance  of  the  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  court;  ana 
there  has  been  a  continued  occupation  and  possession  of  the 
premises,  included  in  the  iiistrument,  decree,  or  judgment,  op 
of  Fome  part  thereof, 'for  t>v«ity  yenr«.  under  the  samo  claim; 
the  premises  so  incbuled  are  deemed  to  have  been  held  adversely; 
except  that  where  they  consist  of  a  tract,  divided  into  lots,  the 
Iiossession  of  one  lot  is  not  deemed  a  possession  of  any  other  lot* 
Id.,   I  82. 

•   f  870.    Id.t  what  constitutes  It, 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  a  title,  founded  upon  a  written  instmment,  or 
a  judgment  or  decree,  land  is  deemed  to  have  been  poasetaed 
and  occupied  in  either  of  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  beeu  protected  by  a  substantial  iuclosuras 

a-  »      .-  -^ 
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3-  Where,  although  not  inclosed,  it  has  been  used  for  the  sup- 
ply of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  hua- 
bandry,  or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  according  to  the  usual  course  and  custom  of 'the 
adjoining  country,  is  deemed  to  have  been  occupied  for  the  same 
length  of  time,  as  the  part  improved  and  cultivated. 

-^<3o.  Ttoo. ,  1 88,  am*d. 

i  an.  Adverse  posseaston  nndev  elatm  of  title  not  written*. 

Where  th««  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  nave 
been  held  adversely* 

I  8T2.  Id.*  I  wb&t  constltntes  it. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  or  a 
judgment  or  decree^  land  is  deemed  to  have  been  possessed  and 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

f  378.  Relation  of  landlord  and  tenant,  as  aifectintf 
adverse  possession. 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  i)ersons  the  possession  of  the  tenant  is  deemed  the  iK>sses8ion 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  section. 

Id,  I  as. 

I  374.  Ritfbt  not  alfected  by  descent  cast. 

The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected,  by  a  descent  beinj?  cast,  in  consequence  of 
die  death  of  a  person  in  possession  of  the  property. 

{  37K.  Certain  disabilities  exclnded  from  time  to  com- 
■icnee  action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same^  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

%  Insane;  or,  .    .     ,    , 

3.  Imprisoned  on  a  crimmal  charge,  or  m  execution  upon  com- 
vietuA  of  a  criminal  offence^  for  a  term  less  than  for  life: 

82 
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The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
in  this  title,  for  commencing  the  action,  or  making  the  entry,  or 
interposing  the  defence  or  counterclaim;  except  that  the  time  m> 
limited  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disabled. 
Oo.  Pn»c..  I  88. 

83 
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TITLE  IL 
Actions  other  than  for  the  recovery  of  real  property. 

Sec  3TB.  When  sattefactloii  of  jodgment  presamed. 

377.  Effect  of   return   of   execution. 

878.  How   presamptloQ   raited. 

379.  Limitation  of  acllou  to  redeem  from  a  mortgage. 

380.  Other  periods  of  limitation. 

381.  Within  twenty  years. 

382.  Within  six  yean. 

383.  Within  three   years. 
3S4.  Within  two  years. 

385.  Within   one  year. 

386.  When  cause  of  action  accrues  on  a   current  account. 
887.  Action  for  penalty,  etc..  by  any  person  who  will  sue. 
3318.  Actions   not   befpre   provided  for. 

388.  Actions  by  the  people  subject  to  the  same  limitations. 

390.  Actions  affaiuat  a   non-resident,  uikio  u  demand  barred  by  tke  law 
of  his  residenee. 

Sp.l.  When  person  liable,  etc.,  dies  without  the  SUte. 
.  962,  Cause  of  action   accruing  between  the  death  of  a  testater  or  In- 
testate, and  the  grant  of  letters. 

393.  No  limitation  of   action  on   banlc   notes,  etc. 

894.  Action  against  directors,  etc.,  of  banlcs. 

886.  Acknowledgment  oT  new  promise  must  be  in  writing. 

896.  Exceptions,   as  to  persons  under  dlsHbllltles. 

897.  Defence  or  oonnterdaim. 

8  376,  [Am'd,  1894.]  IVhen  •atlsfactloa  of  Jaiiffmeiit 
premiittod. 

A  final  judgment  or  decree  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  sur- 
rogate's court  of  the  State,  or  heretofore  or  hereafter  rendered, 
In  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  yonrs  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 
L.  18M.  ch.  307. 

{  377«    Bffect  of  return   of  exeention. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  in  full  avoidance  of  the  effect  thereof,  that  tne  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sentB. 

I  378.    Ho-vr  premmiptlon   rained. 

A  person  may  avail  himself  of  the  presumntion  created  by  the 
last  section  but  one,  under  an  allegation  tnat  the  action,  was 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

I  879.    Llmttatlon  of  action  to  redeem  from  a  mortgraare. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 
without  an  account  of  rents  and  profits,  may  be  maintained  by 
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th^  mortgagor,  or  those  chtiming  uuder  liim,  against  the  mort- 
gagee in  possession,  or  those  ehiiming  under  him,  unless  he  or 
they  have  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises,  for  twenty  j'ears  after  the  breach  of  a  con- 
dition of  the  mortgage,  or  tJie  non-fulfilment  of  a  covenant 
therein  contained. 

9  380.    Other  perlodn  of  limitation. 

The  following  actions  must  be  commenced  within  the  followiniir 
periods,  after  the  cause  of  action  has  accrued. 
Ck>.  Proc.,  part  of  S  74,  and  §  89. 

S  381.    [Am*a,  1877.]      Vh'ltkln  tw«>nty   ye«r«.  . 

Within  twenty  years: 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of 
seizin,    or   against    incumbrances,    the    cause    of    action    is,    for 
tlie  purposes  of  this  section  only,  deemed  to  have  accrued  upon 
an  eviction,  and  not  before. 
Id.,  part  of  S  00. 

S  382.    LAm*a,  1877,  cU.  416  and  422.]      ^Within  six  yearn. 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
implied;     except  a  judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute; 
except  a  penalty  or  forfeiture. 

3.  An  action  to  recover  damages  for  an  iniury  to  property,  or  a  per- 
sonal injury;  except  in  a  case  where  a  different  pepfcxl  is  expressly 
prescribed  in  this  chapter.     (See  §  383,  subd.  5;  §  384,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty- 
first  day  of  December,  1840,  ^\  as  cognizable  by  the  court  of  chan- 
cery. The  cause  of  action,  in  such  a  case,  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintifif,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to 
have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
under  whom  he  claims,  of  the  facts  upon  which  its  validity  de- 
I)ends. 

7.  [Ani'd,  1894.]  An  action  upon  a  judgment  or  decree,  ren- 
dere<l  in  a  court  not  of  record,  except  where  a  transcript  shall- 
be  filed,  pursuant  to  section  thirty  hundred  and  seventeen  of 
this  act,  and.  also,  except  a  decree  heretofore  rendered  in  a  surro- 
gate's court  of  the  State.  The  cause  of  action,  in  such  a  case,  is 
deemed  to  have  accrued  when  final  judgment  was  rendered. 

L.  1894,   ch.   807. 

S  383.    [Am*d,  1877.]     \%lthln   three  yenm. 

Within  three  years: 

1.  An  action  against  n  sheriff,  coroner,  constable,  or  other  offi- 
cer, for  the  non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  liabilitj  in* 
curred  by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
omission  of  an  official  duty;  except  an  escape. 
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3.  An  action  upon  a  statute,  for  a  i)onnIty  or  forfeiture,  where 
the  action  is  given  to  the  person  aggrii>vo(],  or  to  that  person  and 
the  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receiver, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  8i>ecial  proceeding  instltiUiHl  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
ing, detaining,  or  injuring  personal  property,  by  the  defendant,  or 
the  person  whom  he  represents. 

5.  ^n  action  to  recover  damages  for  a  personal  injuiy,  resulting 
from  negligence. 

Sabfltltate  for  Co.  Proc.,  f  92;  L.  1886.  ch.  572;  L.  1880,  ch.  440;  L.   10<i2. 
afa.  HOO,  i  2. 
S  384.  [Ain'd,  1896,  1900.]     IVlthia  t^o  year*. 

Within  two  years: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault, 
battery,  seduction,  criminal  conversation,  false  imprisonment, 
malicious  prosecution  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Co.  Proc..  I  93.  am'd.  Soo  iK»Bt,  |  1902.  L.  1806,  ch.  835;  L.  1900,  ch. 
117.     In  effect  Sept.  1,  1000. 

I  380.    ^Witliln   one   year. 

Within  one  year: 

1,  An  action  against  a  sheriff  or  coroner,  uiK)n  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  oflicial  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

Bnbrtltnte  for  Go.  Pxoc.,  |  94.      See  1  R.  S.  772,  |  3;  L.  1002.  ch.  000.  {  2. 

I  386.  'Wben  caa«e  of  action  accrue*  on  a  cvrreat 
Acconnt. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  on 
either  side. 

Co.  Proc.,   i  96. 

I  887.  Action  for  penalty,  etc.,  by  any  pemon  ^vbo 
will  sve. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  Is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  Stnte,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  was 
committed. 

U.,  i  96. 

{  886.    Aetf on«  not  before  pro-vlded  for. 

An  action,  the  limitation  of  which  is  not  specially  prescribed  In 
this  or  the  last  titl^,  must  be  commenced  within  ten  years  after 
the  cause  of  action  accrues. 

M..  I  97.      See  I  1978. 
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I  889.    Actlonii  by  tlte  people  unbject  to  tlie  ««me  11ml t»* 
tlons. 

The  limitations,  prescribcjd  in  this  title,  apply  alike  to   ac- 
tions brought  in  the  name  of  the  people  of  the  State,  or  for  their 
benefit,  and  to  actions  by  private  persons. 
Co.  Proc.,  f  88. 

*  S  300.   Action  afratuMt  a  non-reMf dent,  npon  a  denamad 
barred  by  tl&e   lai^  of  Ills   rewldc^nce. 

Whore  a  cause  of  action,  which  does  not  involve  the  title  to 
or  possession  of  real  property  within  the  State,  accrues  against  a 
person,  who  is  not  then  a  resident  of  the  State,  an  action  cannot 
be  brought  thereon  in  a  court  of  the  State,  against  him  or  his  per- 
sonal representative,  after  the  expiration  of  the  time,  limited,  by 
the  laws  of  his  residence,  for  bringing  a  like  action,  except  by  a 
resident  of  the  State,  and  in  one  of  the  following  cases: 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of  a 
resident  of  the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the  per- 
•8on,  in  whose  favor  it  originally  accrued,  was  or  l)ecame  a  resi- 
dent of  the  State;  or  the  cause  of  action  was  assigned  to,  and 
thereafter  continuously  owned  by  a  resident  of  the  State. 

S300-a*  [Added,  1902.]  Limitation  of  time  to  enforce  n 
caniie  of  action  nrlHlnK  In  another   wtate. 

Where  a  cause  of  action  arises  outside  uf  thin  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  .enforce  said  cause 
of  action,  after  the  expiration  uf  the  time  limited  by  the  laws  of 
the  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
Nothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L.  1902,  ch.  193.    In  effect  Sopt.  1,  1902. 

I  301.  [Am*d,  1877.]  When  person  liable,  etc.,  dle»  with- 
out the  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  State, 
of  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
aj^ainst  his  executor  or  administrator. 

$  392.  [Am*d,  1877.]  Caone  of  action  accruing  between 
the  death  of  a  teMtator  or  Inteiitate,  and  the  s^rant  of 
letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action 
must  be  commenced  in  a  court  of  the  State,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration;  or  to  recover  damages  for 
taking,  detaining,  or  injuring  personal  property  within  the  same 
period;  the  letters  are  deemed  to  have  been  issued,  within  six- 
years  after  the  death  of  the  testator  or  intestate.  But  where 
an  action  is  barred  by  this  section,  any  of  the  next  of  kin.  lega- 
t(K»s,  or  creditors,  who,  at  the  time  of  the  transaction  upon  which 

♦  See  post,  8  401. 
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it  might  have  been  founded,  was  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge,  may,  within 
five  years  after  the  cessation  of  such  a  disability,  maintain  an 
actioii  to  recover  damages  by  reason  thereof:  in  which  he  may 
recover  such  sum,  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

i  883.  No  limltattom  of  action  on  banU  notes,  etc. 

This  chapter  does  not  affect  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.   Proc.,  f  108. 

%3»4,  [Am'd,  1877,  1807.]  Aetlon  aaralnat  dtreotors,  ete., 
of  banks. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause  of  action  has 
accrued. 

Co,  Proc.,  I  100.  am*d;  L.  1887,  ch.  281.    In  effect  September  1,  1897. 

1 386.  Aclcnowledffntent  or  new  promise  must  be  In 
writing. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id.,  I  110. 

1386.  Exceptions,  as  to  persons  nnder  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

Id.,  1 101. 

1897.  Defenee  or  connterelnlm. 

A  cause  of  action,  upon  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  Interposed  as  a 
defence  or  counterclaim. 
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General  provisioiui. 

Im.  39S.  When  action  deemed  to  be  commenced. 

899.  Attempt  to  commence  action  In  a  court  of  record. 

400.  Id.;  in  a  court  not  of  record. 

401.  IBxoeptlon,  when  defendant  is  without  the  State. 

402.  Id.;  when  a  person  entitled,  etc.,  dies  before  limitation  expires. 

403.  Id.;  when  a  person  liable,  etc.,  dies  within  the  State. 

404.  In  suits  by  aliens,  time  of  disability  in  case  of  war  to  be  deducted. 
400.  Proyislon  where  judgment  has   been   rerersed. 

406.  Stay  by  injunction,   etc.,    to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc. 

408.  Disability  ravpt  oTlst  when  ripl't  ncenieK. 

409.  If  several  disabilities,   no  limitation  until   all  removed. 

410.  Provision  when  the  action  cnnnot  be  maintained  without  a  demand. 

411.  Provision  In  case  of  submission   to  arbltratiou. 

412.  Provision   when   action   is  dlsc'ontlnued.   etc.,   after  answer. 

413.  How  Objection   taken,    under   this   chapter. 

414.  Cases  to  which   this  chaptor   appllos. 

415.  Mode  of  computing  periods  of  limitation. 

f  30.S.  [Ani'd,  1877.]  When  action  deemed  to  be  oosn- 
menccd. 

An  action  is  commenced  a^ninst  a  defcMHlaiit.  witliin  the 
meaning  of  any  proTision  of  this  act,  which  limits  the  time  for 
commencinf?  an  action,  when  the  .summons  is  served  on  him:,  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him. 

Co.    Proc,    I  90,    am'd. 

9  390.    Attempt  to  commence  action  fn  a  conrt  of  record. 

An  attempt  fo  commence  an  action,  in  a  court  of  record,  ia 
ec^uivalent  to  the  commencement  thereof  against  each  defendant, 
within  tlie  meaning  of  each  provision  of  this  act,  whioh  limii:) 
the  time  for  commencing;:  an  action,  when  the  summons  ia 
delivered,  with  the  intent  that  it  shall  be  actually  sei-ved.  to 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
county,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  joint  contractors,  or  otherwise  tinited  in 
interest  with  him,  resides  or  last  resided;  or,  if  the  defendant 
is  a  corporation,  to  a  liice  officer  of  the  county,  in  which  it  id 
established  by  law,  or  wherein  its  general  business  is  or  was 
last  transacted,  or  wherein  It  keeps,  or  last  kept,  an  office  for 
the  transaction  of  business.  Hut  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  be  followed,  within  sixty  days  after  the  expiration 
of  the  time  limited  for  the  aetaal  commencement  of  the  action, 
by  personal  service  tliereof  upon  the  defendant  sought  to  b** 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 

Id.,   part  of  §  90.   nmM. 

9  400.    Id.;  In  si  conrt  not  of  record. 

The  laj5t  section,  excluding  the  provision  requiring  a  publica- 
tion or  service  of  the  summons  within  sixty  days,  applies  to 
an  attempt  to  commence  an  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorized  to  serte 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  :ia  specified  in  that  section;  prO' 
vided  that  actual  service  thcronf  is  made  with  due  diligence^ 
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•$  401.  [Am'd,  1888,  1806.]  Clceptlon,  ^hen  defemd«.nt  in 
VTltiioiit  the  State. 

It,  when  the  cause  of  action  accrues  against  a  person,  he  U 
without  the  State,  the  action  may  be  commenced  within  the 
time  limited  therefor,^ after  his  return  into  the  State.  If,  aftor 
&  caiiae  of  action  has 'accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  Ji:nowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Co.  Proc..  f  100,  ani»d;  L.  1888,  ch.  498;  L.  1896.  ch.  065.  In  effect  Sep4. 
1.  Il!i06.    See  ente,  f  390. 

S  44)2.  Id.;  "When  a  per«on  entitled,  etc.,  dle«  before  Hut- 
Itatlon    expfrea. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof. 
and  the  cause  of  action  survives,  an  notion  may  be  commenceij 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  one  year  after  his  death. 
I<L,    I   102,   am'd. 

}  403.  [Am'd,  1891,  1896.]  M.j  when  a  pemon  liable,  die* 
wltbln   tbe   State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
shall  have  Ixfn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety-nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  ex«?cutor  or  administrator.  If 
letters  testamentary  or  letters  of  administration  upon  his  estate 
are  not  issued,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  after 
ench  letters  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  dectnlent,  or  is  embraced 
in  the  inventorj-^  of  the  assets  of  said  decedent's  estate,  is  not  a 
part  of  the  tinw  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  imtil  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  chiinied  by  said  execu- 
tor or  administrator  to  b<'long  to  said  decinlent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
mftei  trial  on  the  merits. 

^»ee   ante,    S    880. 
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2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding, 
against  an  executor  or  administrator  with  the  will  annexed,  to 
enforce  the   payment  of   a  legacy. 

L.  1801.  ch.  70;  L.  180G,  cb.  897.    In  effect  May  26,  1898. 

I  404.  In  muitm  by  alieim,  tioie  of  dlnablllty  in  e«««  off 
irar  to  be  deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State* 
by  reason  of  either  party  being  an  alien  subject  or  citizen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  continn- 
ance  of  the  disability  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Co.  Ptoc,  S  108,  am'd. 

9  405.    Provlnion  -where  Jndfcmeitt  ba«  been   reversed. 

If  an  action  Is  commenced  within  the  time  limited  therefor, 
and  a  judgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  upon 
the  merits;  the  plaint ifiF,  or,  if  he  dies,  and  the  cause  of  action 
survives,  his  representative,  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
within  one  year  after  such  a  reversal  or  termination. 

Id.,  i  104. 

§  406.    Stay  by  Injunction,  etc.,  to  be  dedncted. 

Where  the  commencement  of  an  action  has  been  atayed  by 
injimction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 

Id.,  {  105,  am'd.     See  t  1928. 

{  407.  Certain  actloua  by  n  principal,  for  ntlneonduct 
oi  an!  a^enty  etc. 

Where  an  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  reason  thereof,  must  be  commenced  by  the  principal,  against 
tne  deputy  or  agent,  must  be  computed  from  tne  time,  when  a 
judgment  against  the  principal,  for  the  act  or  omission,  is  first 
recovered  by  the  aggrieved  person;  and  a  subsequent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time, 

$  408.    Disability  mneit  cxlitt  -wlicn  rlfrbt  accrues. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued. 
Oo.  Pisc.,  i   106,   am'd. 

9  400.  If  several  disabilities,  no  limitation  until  all 
removed. 

Where  two  or  more  disabilities   co-exist,   when   the  right  of 
action  or  of  entry  accrues,  the  limitation  does  not  attach,  until 
all  are  removed. 
Id..    I   107.   am'd. 

1  410.  Provision  -vrben  tbe  action  cannot  be  maintained 
vrltbout  a  demand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action,  the  time,  within  which  the  action 
must  be  commenced,  must  be  computed  from  the  time,  when  the 
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lipht    to    innke   the   doumnd   is  coniploto;   exfopt   in   one   of   the 
follow  in»?   cab<^: 

1.  Whore  the  right  grows  out  of  the  peoeipt  or  detention  of 
money  or  i>roperty,  by  an  agent,  trustee,  attorney,  or  other  per- 
son actiDg  in  a  liduciary  capacity,  the  time  must  be  computo<l 
from  the  time,  when  the  person,  having  the  right  to  make  the 
denaand,  has  actual  knowledge  of  the  facts,  upon  which  that 
riicht  depends. 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at 
a  fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of 
personal  property,  not  to  be  returned,  specifically  or  in  kind. 
at  a  fixed  lime  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

§411..  Provivloa  In  c«»e  of  •abmlMlon  to  arbitration. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
have  entered  into  a  written  agreement  to  submit  to  arbitration,' 
or  to  r*'fer  the  cause  of  action,  or  a  controversy  in  which  it 
mxscht  be  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereuiK)n,  the  agreement  or  submission  is  revoked,  so  as 
to  render  it  ineffectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  the  person  against  whom  the  action  might  have 
l>e<*n  brought;  or  the  execution  thereof,  or  the  remedy  upon  an 
au'ard  or  other  determination  thereunder,  is  stayed  by  injunc- 
tion, or  other  order  procured  by  him  from  a  competent*  court  or 
judge;  the  time  which  has  elapsed,  between  the  entering  into 
the  written  submission  or  agreement,  and  the  revocation  thereof, 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time^  limited 
for  the  commencement  of  the  action. 

S  412.  ProTlftion  -when  action  In  discontinnod,  etc., 
after  nnnifver. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon 
a  defence  or  counterclaim  then  existing  in  his  favor,  ihe 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  barred  by  the  provisions  of  this  chapter;  and 
the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
ftbates  in  consequence  of  tne  plaiutiflf's  death;  the  time  which 
intervened,  between  the  commencement  nnd  the  termination 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  an  action  by  the  defendant,  to  recover  for  the  causo 
of  action  so  interposeil  as  a  defence,  or  to  interpose  the  same 
defence  in  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

I   413.     Hofir   objection    taken,   nnder    thin    cbapter. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  The  correapondi»ig 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  where  a  reply  is  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 

Co.  Proc.,  part  of  i  74. 

(  414.    Caseii  to  'which   thin   chapter  applies. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  of  the  following  cases: 
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1.  A  case,  where  a  dififercut  limitation  is  specially  prescribotl 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
contract  of  the  parties. 

2.  A  cause  o/  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  1848.  The  statutes  then  in  force  govern,  with 
respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  a 
person  is  entitled,  when  this  act  takes  effect,  to  commence  .*iii 
action,  or  to  institute  a  special  proceeding,  or  to  take  any  pro- 
ceeding therein,  or  to  pursue  a  remedy  upon  a  judgment  where 
he  commences,  institutes,  or  otherwise  resorts  to  the  sam«*, 
before  the  expiration  of  two  years  after  this  act  takes  effect; 
in  either  of  which  cases,  the  provisions  of  law  applicable  therett», 
imr.iediately  before  this  act  takes  ofFect,  continue  to  be  so  appli- 
cable, notwithstanding  the  repeal  thc^reof. 

.    4.    A  case,  where  the  time  to  commence  an  action  has  exp|pe<l, 
when  this  act  takes  effect. 

The  word,  "  action",  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  including  a  sp<><jal  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action. 

i  416.  Mode  of  compatlnor  period*  of  Unitation. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computtxl 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action, 
special  proceeding,  defence,  or  otherwise,  as  the  case  requires, 
to  the  time  when  the  claim  to  that  relief  is  actually  interposed 
by  the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular 
action  or  special  proceeding. 
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CHAPTER  V. 

Commencement  of  and  Parties  to  an  Action. 

HTLS   I.— CMiBeBMiiieBt  of  an  Aetion. 
TrriiB  U.-PBrtl8itoM  Action. 

TITLB  I. 
Commencement  of  an  action. 

Axtlele  1.  The  ftammons  and  accoxnpanylng  papers;  peraonal  serylce  tbertoC; 

appearance   of    the   defendant. 
2.  SnoBtltatea  for  personal  serrlce  In  special  easel. 

ARTICLE  FIRST. 

The  mimmon8  and  cuicompanying  paptrs;  peraonal  service  tJiereofi 
appearance  of  (he  cUfendant. 

Sic.  416.  ActtoD   to  be  commenced  by  Rimmons;  time  when  court  acqalret 
Jurisdiction. 

417.  Requisites  of  summons. 

418.  Form  of  summons. 

418.  Serrlce  of  copy  complaint  or  notice  with  summons;  consequence  of 
failure. 

420.  Cases  where  such  service  must  be  made. 

421.  Appearance    of   defendant. 

422.  When  defendant  must   answer  before  time  to   appear  expires. 

423.  Notice  of  no  personal  claim;  effect  of  service  thereof. 

424.  Effect  of  voluntary  appearance. 

425.  Summons;    when   and   by   wliom   served.    Sheriff's   duty. 

426.  How  (jenmnal  service  of  summons  made  upon  a  natural  person. 

427.  428.  Id.;  In  certain  cases  of  luf6ncy,  or  lunacy,   etc.,  not  Judicially 

declared. 

420.  Id.;   when  delivery  of  copy  to.  lunatic  dlBijensed  with. 

480.  Dcsl^ation.  I>y  a  residenr,  of  a  rerson  njion  whom  to  serve  a  sum- 
mons during  bis  absence;   effect  and  revocation  thereof. 

431.  How  personal  service  of  stminioiis  made  upon  a  domestic  corporation. 

432.  Id.;    ui>on   a  foreign    cor^iorntion. 

483.  Service  of  process,  etc,   to  commence  a  special  proceeding. 
434.  Proof  of  service  of  snumons,  etc.;  how  made. 

}  416.  Action  to  be  commenced  by  mimmonfli  time  fFhen 
eonrt    accinlrefi    Jurisdiction. 

A  civil  action  is  commenced  by  the  service  of  a  summons. 
But  from  the  time  of  the  granting:  of  a  provisional  remedy,  the 
court  acquires  jurisdiction,  and  has  control  of  all  the  subsequent 
proceedings.  Nevertheless,  jurisdiction  thus  acquired  is  condi- 
tional, and  liable  to  be  divested,  in  a  case  whore  the  jurisdiction 
of  the  court  is  made  dependent,  i)y  a  special  provision  of  law. 
upon  some  act,  to  be  done  after  the  granting  of  the  provisional 
remedy. 

Oo.  Proc.,  part  of  {  127,  and  Id.,  9  139. 

I  417.  (Ana'd,  1879.]    ReqalHlte*  of  Biimmonis. 

Th«»  summons  must  contnin  the  title  of  the  action,  specifying 
the  court  in  which  the  action  is  brought,  the  names  of  the  par- 
tics  to  the  action,  and,  if  it  is  brought  in  the  supreme  court,  the 
name  of  the  cotinty  in  whicli  the  plaintiff  doHires  tlie  tr'sil;  and 
it  must  be  subscribed  by  the  plMlntirfM  nttorney:  u-ho  nniRt  Add 
to  bis  sifiiaturQ  his  office  addreRs.  specifying  a  place  wltbla  tho 
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State  where  there  is  a  post-office.     If  in  a  city,  he  must  add  the 
street,  and  the  street  number,  if  any^  or  other  suitable  desi^oa- 
tion  of  the  particular  locality. 
Co.  Proc,    §    128.    remodelled.    See    ante,    §   55. 

S  418.    [Aiit*(l,  1877.]        Form  of  ■ninniona. 

The  summons,  exclusive  of  the  title  of  the  action  and  the  8ii)»- 
scription,  must  be  substantially  in  the  following  form,  the  blanks 
being  properly  filled: 

"To  the  above  named  defendant:  You  are  hereby  summoncHl 
to  answer  the  complaint  in  this  action,  and  to  servo  a  copy  of 
your  anewer  on  the  plaintiff's  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service; 
and  in  case  of  your  failure  to  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  in 
the  complaint.     Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

See  Go.  Proc,  S  120. 

t  410.  [Ani'd,  1870.]  Service  of  copy  complnlnt  or  notice 
wltli   fmmmons;  conneancncc   of  failure 

A  copy  of  the  complaint  may  be  served  with  the  summons. 
If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
plaintiff  cannot  take  judgment  by  default  without  application  to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
Is  served  with  the  summons,  stating  the  sum  of  money  for  whicli 
judgment  will  be  taken,  and  the  case  is  one  embraced  in  the 
next  section. 

Id.    See  post,   I  1212,  and  $|  422.  4T9. 

i  420.  [Am'd,  1877.]  Caned  ^vbere  mueU  Her  vice  miifit  be 
mnde. 

Judgment  may  be  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  each  con- 
sisting of  the  breach  of  an  express  contract  to  pay,  absolutely 
or  upon  a  contingency,  a  Kum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  cajKibl  •  of  iK?in;;  ascertained  therefrom, 
Uy  computation  only:  or  an  exiiross  or  implied  contract  to  pay 
m<mey  rect^ived  or  disbursed,  or  the  value  of  property  dc'livewMl, 
or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person:  and  thereupon  demands  judgment  for  a  sum 
of  money  onlj'.  This  section  includes  a  case,  where  the  breacii 
of  the  contract,  set  forth  in  tlie  (•omi)laint,  is  only  partial;  or 
where  the  complaint  shows  that  the  amount  of  the  plaintiffs 
demand  has  been  reduced  by  payment,  counterclaim,  or  other 
credit. 
Id.    See   post,    S  1212. 

§  421.    Appoaraitee  of  defendant. 

The  defendants  appearance  must  be  made  by  serving  upon 
the  plaintiff's  attorney,  within  twenty  days  after  service  of  the 
summons,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  an  answer.  A  notice  or  pleading, 
BO  served,  must  bo  subscribed  by  the  drfomlant's  atlorney.  who 
must  add  to  his  rdgnature  his  olfice  address,  wlih  the  parti<;ulars 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  tlie  plaintifiC's  attorney. 

'  %—  Bolt  9.  ua 
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I  422.  [Am'd,  1877.]    W]&«n  detendast  m««t  answer  before 
iime   ^o  appear  expires. 

A  defendant,  upon  whom  the  plaintiff  has  served,  with  the 
sunriTnons,  a  copy  of  the  complaint,  must  serve  a  copy  of  hin 
demurrer  or  answer  upon  the  plaintiffs  attorney,  before  the 
expiration  of  the  time,  within  which  the  summons  requires  him 
to  answr-r.  If  a  copy  of  the  complaint  is  not  so  served,  a  notice 
of  nppenrance  entitles  him  only  to  notice  of  the  subsequent  pro- 
ceeding's, unless  within  the  same  time  he  demands  the  service 
of  a  copy  of  the  complaint  as  prescribed  In  section  four  hundred 
and  seventy-nine  of  this  act. 

Bee  Go.  Prae.,  18  180  and  148.      See  U  410.  479. 

i  42ril.  [An&'dy  18T7.]  Notlee  of  no  personal  elalmi  elfeet 
of   Mervlee   tliereof. 

Where  a  personal  claim  is  not  made  against  a  defendant,  a 
notice,  subscribed  by  the  plaintifTs  attorney,  setting  forth  the 
general  object  of  the  action,  a  brief  description  of  the  property 
affected  by  it,  if  it  affects  specific  real  or  personal  property, 
and  that  a  personal  claim  is  not  made  against  him,  may  be 
serxed  with  tne  summons.  If  the  defendant  bo  served,  unreason- 
ably defends  the  action,  costs  may  be  awarded  against  him. 

Id.,  I  181. 

I    §34.    ESITect  of  T-olnntary  appearance. 

A  voluntary  general  appearance  of  the  defendant  is  equivalent 
to  personal  service  of  the  summons  upon  him. 
Id.,  part  of  i   139. 

}  425.  Sammonnf  Yvl&en  and  by  'whom  served.  Slierlir*M 
duty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  by 
law.  The  plaintiff's  attorney  may,  by  an  indorsement  on  the 
summons,  fix  a  time  within  which  the  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  must 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintiff's 
attorney,  with  reasonable  diligence. 

Id.,  f  133,  amd.     See  8  1806. 

I  420.  [Am'dy  1870.]  Ho^vr  pemonnl  nervtee  of  BuninionM 
made  npon  a   natural  person. 

Personal  service  of  the  summons  upon  a  defendant,  beincr  a 
natural  person,  must  be  made  by  dolivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  father,  mother  or 
gnardian;  or,  if  there  is  none  within  the  State,  to  the  person 
having  the  care  and  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  bo  incom* 
petent  to  manage  his  affairs,  in  consequence  of  lunacy,  idiocy, 
or  habitual  drunkenness,  and  for  whom  a  committee  has 
been  appointed,  to  the  committee,  and  also  to  the  defendant  in 
person. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in 
•ectiou  ott«  bttwlred  and  fifty-eight  of  this  act,  by  doliverlng  It 
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*♦  !k®  ^«^"^V^IJ°  ^^^^\^^  ^^  ^i«  under-BhoriCf  in  person,  or 
at  the  office  of  the  sheriff  during  the  honra  when  it  is  ren  aired 
by  law  to  be  kept  open,  to  u  Ueputy-shoriff  or  a  clerk  in  the 
employment  of  the  sheriff,  or  other  person  in  chfirgo  of  the  office. 

4.   In  any  other  case,  to  the  defendant  in  person. 

Co.  Pioc.  i  134,  sabd.  2,  8.  and  4.    See  ||  4279,  1755,  post. 

JJ*T'  J,^\*  »"*   *f '^f***  «a«e«   of  Infancy,   or   Innac>,   ete^ 
not    Jndlclally    declared.  '<^*«-» 

If  the  defeiida^nt  is  an  infant  of  the  age  of  fourteen  years,  or 
upwards,  or  if  the  court  has,  in  its  opinion,  reasonable  ground 
to  believe,  that  the  defendant,  by  reason  of  habitual  drunkenness 
?l/'K;J'"iLi!'/^'''"uu*'''^^^  '^  mentally  incapable  adequately  to  pro- 
tect his  rights,  although  not  judicially  declared  to  be  incomaatent 
to  manage  his  affairs,  the  court  may,  in  it«  discretion,  wjS  or 
without  an  application  therefor,  and  in  the  defendant's  interost 
make  an  order,  reqmnng  a  copy  of  the  summons  to  be^o 
delivered,  m  behalf  of  the  defendant,  to  a  person  des&nated  ?2 

in^^fi^'''  ""'i^i  ^^^^  '''^V''?.  ^^  ^i^^  summons  shall  not  bl  dwmed 
complete,  until  it  is  so  delivered.  ^-c^-wvm 

§   428.     The   same. 

#™  t  <^5«^^8POcJfied  in  subdivision  first  or  second  of  section 
four  hundred  and  twenty-six  of  this  act,  where  the  court  h^" 
JL'*L''P*'''''"Vi5*'''®*}?''^*^  ^'^o""^  to  beUeve  that  thi  interest  of 
aS^r'"'*''?'  '^y*'^^  *?^,?  ^^^  defendant,  to  whom  a  coSy  ^f  tho 
nV^ELT%^''''^  ^''''  delivered,  is  adverse  to  that  of  din^endant 
H.rhJl*^r^?h    5"?    ""n^":  ^^  »«  "«t  ^  fit    person  to  protect  the 

8^0^  iL  Pnn^f**n,*,?^'*"'-  ^"  *  ^»«^.  ^Vocihed  in  siiUlivision 
l^Ji^l  the  court  may,   as  a   part  of  the   same   order    or  bv  » 

IZ  s^J't?%T^V''  ^^^  "^'^^^^^^  *^"^  "non  like  ^iindTat 
to  con^fct  the  deforu^^^^^^^  ""  «»*^^*«*  iruardinn  ad   ll  .  "n 

excSn   of   the   comm  and^uinr/h"'   ^^^^^^•"^^"t'   to   the 

subject  to  the  Bam^Sli^^Vs.r  a^^i^i^ni^^^re;;^^;^ 
Wlti?®'   "•'   ^''*'"   «leHver,    „f   c«,.,    to   lunatic   dl,pen«*.a 

appears  satisfactorily  to  the  court    lyixiM^  '^ 

effect  and  revocntlou  thereof  «"«-iii,^  jiii,  absence^ 


c.  5,  t.  1.  a.  1  SERVICE  OF  SUMMONS.  §§  431-32 

person  bo  designated,  cxecnted  and  acknowl(*dged  in  the  same 
manner,  in  the  office  of  the  clerk  of  the  county,  where  the  person 
making  the  designation  resides.  The  designation  must  specify 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  person  designated;  and  it  re- 
mains in  force  during  the  period  specified  therein,  if  any;  or,  if  no 
period  is  specilied  for  that  purpose,  for  three  j'eara  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by  the  filing  of  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  file  and  record  such  a  designa- 
tion, consent,  or  revocation;  and  must  note,  upon  the  record  of 
the  original  designation,  the  filing  and  recording  of  a  rev(K*ation. 
While  the  designation  remains  in  force,  as  prt»scribed  in  this 
section,  a  sunmions.  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  against  the  person  mak- 
ing it,  in  any  court  or  before  any  officer,  may  be  served  upon  the 
person  so  desH^nated,  in  like  manner  and  with  like  effect,  as  if  it 
"were  served  liersonally- upon  the  person  ninking  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 
L.  18M,  eh.  684.   InefTeotSept.  1, 18W. 

§  481.  HOYV  personal  servlee  of  namntoiis  mRde  avon  » 
4on«e«tlc   corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  coi>y  thereof, 
within  the  State,  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New- York,  to  the  mayor,  comptroller,  or 
counsel  to  the  corporation. 

2.  If  the  action  is  against  anv  other  city,  to  the  mayor,  treas- 
urer, counsel,  attorney,  or  clerk;  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresponding  functions, 
under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  th«» 
corporation,  the  secretary  or  clerk  to  tlie  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

i  483.  [Am*d,  1877, 1908.]    Id.;  upon  n  forelfcn  corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
foreign  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  state,  as  follows: 

-1.  [Am'd^  1903.]  To  the  president,  vice-president,  treasurer, 
assistant  treasurer,  secretary  or  assistant  secretary;  or,  if  the 
corporation  lacks  either  of  those  olHcers,  to  the  officer  performing 
corresponding  functions,  under  another  nnme. 

2.  To  a  person  designated  for  the  purpose  by  a  writing,  under 
the  seal  of  the  corporation,  and  the  signature  of  its  president, 
vice-president,  or  other  acting  head,  acoorapaniod  with  the  writ- 
ten consent  of  the  person  designated;  and  filed  in  the  office  of 
the  secretary  of  state.  The  designation  must  specify  a  place, 
within  the  state,  as  the  office  or  residence  of  the  person  desig- 
nated; and,  if  it  is  within  a  city,  the  street,  and  street  number, 
if  any,  or  other  suitable  designation  of  the  particular  locality. 
It  remains  in  force  until  the  filing  in  the  same  office  of  a  written 
revocation  thereof,  or  of  the  consent,  expcnted  in  like  nianncr, 
but  the  person  designated  may.  from  time  to  time,  change  th« 
place  specified  as  his  office  or  residenre,  to  some  other  place 
within  the  statOf  by  a  writing,  eycutod  by  him,  and  filed  in  like 
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manner.  The  secretary  of  state  may  require  the  execution  of 
any  instrument^  specified  in  this  section,  to  be  authenticated  as 
he  deems  proper,  and  he  may  refuse  to  file  it  without  such  an 
authentication.  An  exemplified  copy  of  a  desif^nation  so  filed, 
accompanied  with  a  certificate  that  it  has  not  been  revoked,  is 
presumptive  evidence  of  the  execution  thereof,  and  conclusive 
evidence  of  the  authority  of  the  oflSoer  ex&cuting  it. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person 
dcsigmtted,  nor  an  oflRcor  specified  in  subdivision  first  of  this 
section,  can  be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein; 
to  the  cashier,  a  director,  or  a  managing  agent  of  the  corpora- 
tion, within  the  state. 

Co.  Proc.,  i  134,  pvt  of  subd.  1,  and  L.  18S5,  eh.  979,  II 1-9;  L.  190S,  ob.  811.  In  eff^ot 
Xay  S,  1908. 

§  4:i8«  Service  of  process,  etc.,  to  commence  a  ■peelAl 
proceeAtnflr* 

The  provisions  of  this  article,  relating  to  the  mode  of  serrice 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  special  proceeding  is  commenced  in  a 
.  court,  or  before  an  officer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  tne  service 
thereof  is  otherwise  made  by  law. 
See  L.  1855,  ch.  270,  S  4  (8  Bdm.  685).    See  H  426,  2000. 

S  484.  Proof  of  service  of  smtimons,  etc.|  boiv  made. 

Proof  of  service,  as  prescribed  in  this  article,  must  be  made 
by  affidavit,  except  as  follows: 

If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by 
his  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi- 
cially declared  to  be  incompetent  to  manage  his  affairs,  the 
service  may  I  p  proved  by  a  written  admission,  signed  by  him, 
and  either  acknowledged  by  him,  and  certified  in  like  manner 
as  a  deed  to  l)o  recorded  in  the  county,  or  accompanied  with 
the  affidavit  of  a  person,  other  than  the  plaintiff,  showing  that 
the  signature  is  genuine. 

A  certificate,  a^lmission,  or  aflidavit  of  service  of  a  summons, 
must  state  the  time  and  place  of  service.  A  written  admission 
of  the  service  of  a  summons,  or  of  a  paper  accompanying  the 
same,  imports,  unless  otherwise  expressly  stated  therein,  or 
otherwise  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  was  delivered  to  the  person  signing  the  admission. 
Sabetltate  for  portions  of  Oo.  Proc..  I  188.  See  Rule  18. 
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article:  sbgond. 

Substitutes  for  personal  service  in  special  cases. 

Sec.  435.  Order  for  service  of  Bumroons  upon  defendant  residing  In  tbls  State, 
upon  what  proof  to  be  made. 

436.  How  serrice  must  be  made. 

437.  rapem  to  bo  filed;  proof  of  service. 

438.  Cases  tn   wblcb   service   of  summons  by  publication,    etc.,   may   be 

ordered. 

439.  Papers  npon  which  order  for  publication  may  b**  made. 

440.  By  whom  order  may  be  made;  contents  of  order. 

441.  When   publication   must  be  commenced;   when  service  deemed  com- 

plete. 

442.  Papers  to  be  filed;  notice  to  defendant. 

44:i.  Id.;   when  service  Is  made  without  the  State. 

444.  Proof  of  service. 

445.  Defendant  when  allowed  to  defend. 

1435.  (AniM,  1880.]  Order  for  aervice  of  smnmons  upon 
defendant  resldlngr  In  this  State,  npon  ii«'hat  proof  to  be 
naade. 

Where  a  summons  is  issued  in  any  court  of  record,  an  order 
for  the  service  thereof,  upon  a  defendant  residing  within  the 
State,  may  be  made  by  the  court,  or  a  judge  thereof,  or  the 
county  judge  of  the  county  where  the  action  is  triable,  upon 
Batisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party  to 
th'j  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
the  defendant  resides,  that  proper  and  diligent  effort  has  been 
made  to  seive  the  summons  upon  the  defendant,  and  that  the 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  wlth'n 
the  State,  that  he  avoids  service,  bo  that  personal  service  cannot 
be  made. 

Part  of  L.  1868,  ch.  611  (4  Edm.  689);  L.  1880,  ch.  535.    Sec  8  038,  post. 
f  436.  [Am'd,  1806.]    Hoiiv  service  mnst  be  made. 

The  order  must  direct,  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  ot  the  order,  at  the  resi- 
dence of  the  defendant,  with  a  person  of  proper  age,  if  upon 
reasonable  application,  admittance  can  be  obtained,  and  such 
person  found  who  will  receive  it;  or,  if  admittance  cannot  be 
so  obtained,  nor  such  a  i^erson  found,  by  affixing  the  same  to 
the  outer  or  other  door  of  the  defendant's  residence,  and  by 
depositing  another  copy  thereof,  properly  inclosed  in  a  post-paid 
wrapi)er,  addre8s<*d  to  him,  at  his  place  of  residence,  in  the  post- 
office  at  the  place  where  he  resides;  or  upon  proof  being  made 
by  affidavits  that  no  such  residence  can  be  found,  service  of  the 
summons  may  be  made  in  such  manner  as  the  <»ourt  may  direct. 

Part  of  L.  1863,  ch.  511,  am'd;  h.  1806,  ch.  562.    In  effect  May  12,  1896. 

§    437.'  Papers    to    be    llled|    proof    of    serT-lce. 

The  order,  and  the  papers  upon  which  it  was  granted,  mnst 
be  fite<1,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  the  order, 
the  summons  is  deemed  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
suant to  an  order  for  that  purpose,  made  as  prescribed  in  th<» 
ne.\t  section. 

i  438.  [Am'd,  187»,  1884,  1890.]  Cases  fln  Trhleh  serTlce  ot 
snmmons  by  pnblleation,  etc.,  may  be  ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant, 
without  the  State,  or  by  publication,  may  be  made  in  either  of 
the  following  catett 
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1.  Where  the  defendant  to  be  served  is  a  foroipn  corporation; 
or,  being  a  natural  person,  is  not  a  resident  of  the  state;  or 
where,  after  diligi-ut  inquiry,  the  defendant  renuiius  unknown  to 
the  plaintiff,  or  the  plaintiff  is  unable  to  ascertain  whether  the 
defendant  is  or  is  not  a  resident  of  the  state. 

2.  Where  tlie  defendant,  being  a  resident  of  the  state,  has  do- 
parted  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons;  or  keeps  himself  concealed  therein, 
with  like  intent. 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of  tht 
state,  has  been  continuously  without  the  state  of  New  York 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve,  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  upon  the  person  so  designated 
cannot  be  made  within  the  state,  after  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demands  judgment,  that  the  defendant 
be  excluded  from  a  vested  or  conting<Mit  interest  in  or  lien  upon, 
specific  real  or  personal  property  within  the  st^ite:  or  that  such 
an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such  prop- 
erty. 

6.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
corporation;  and  an  attempt  was  made  to  connnojice  the  action 
against  the  defendant,  as  required  in  chapter  fourth  of  this  act, 
before  the  expiraticm  of  the  limitation  applicable  thereto  as  fixwl 
m  that  chapter:  and  the  limitation  would  have  expirinl,  within 
sixty  days  next  prtnuHiing  the  application,  if  time  had  not  been 
expended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  jomt-stock  company,  and  is  authorized  bv  a  law  of  the 
state,  and  the  defendant  is  a  st<H-khoIder  thereof.'  T\'hen  a  copy 
of  the  summons  is  required  by  sub<!ivision  first  or  subdivision 
second  of  section  four  hundred  and  twentv-six  of  this  act  or  bv 
section  four  hundred  and  twenty-nine  of  this  act,  to  be  delivere<I 
to  a  person  other  than  the  defendant,  an  order,  directing  the  !*er- 
vice  of  a  copy  of  the  summons  upon  such  person  without  tlio 
state,  or  by  publication,  may  be  made  as  prescribed  in  this  sec- 
tion, as  if  such  person  was  the  defendant  in  the  action  and 
upon  a  verified  complaint  and  the  same  proof  with  resm^ct  to  such 
person,  as  is  required  in  the  next  succeeding  section  with  resnwt 
to  a  defemiant.  And  sections  four  hundred  and  forty  to  four 
hundred  and  forty- four  both  inclusive,  apply  to  the  proceetlings 
m  like  manner  as  if  such  person  was  a  defendant. 

8olM(itQt«  for  00.  Pros.,  1 1S5  s  L.  1884,  ch.  8» ;  L.  18W.  oh.  Ml.    In  effect  Sept,  1. 1899. 

I  4S».  [Am>d,  1879.]  PRper»  npou  which  order  fov  nnbll- 
cAtion  may  be  made.  »»«"" 

The  order  must  bo  founded  upon  a  verifie<l  ci^mplaint,  showing 
a  sufficient  cause  of  action  against  the  defendant  to  be  served" 
and  proof  by  affidavit  of  the  additional  facts  required  by  the 
last  section;  and  also,  where  the  applica(i(»n  is  made  unon  the 
ground  that  the  defendant  is  a  foreij^^n  corporntion.  or  not  a 
resident  of  the  State,  or  in  a  case  specified  in  subdivision  fourth 
fifth,  or  seventh  of  the  last  section,  that  the  plaintiff  ha»  been 
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See  Oo.  Proc.,  |  185. 

,-i  J^f  ^J^*^""  ^^^  ^^  ^l*^^  ^y.*  j»^^»<^  «^  t**^  court,  OP  the  countr 
judge  of  the  county  where  the  action  is  triable.  It  must  dkeS 
«rriLTT,rt>?f  ^^'i  «"°;"^«i^«.  "Pon  the  defendant  named  or  d^ 
Sow^JS.  *5^  order  be  made  by  publication  thereof  in  two 
?-?^h^  S25  ^^«'P«^^<^  i»  the  order  as  most  likely  to  give  notice 
i2„!?  defendant,  for  a  six^cirted  time,  which  the  judge  deema 
or  at  ?i; 'Ann''  1^«%  h'^"  once  a  week  for  six  succo'ssiv-e  w^S; 
^5'  ^\  :l^^J''^  ^^  the  p  alntiff  by  service  of  the  summons,  and 
tL^yZin\^^'^  comp  amt  and  order,  without  the  State,  upon 

iL'^^Tf.yl^^^;  ^^f"  V^^"*"  ^^'^  P^^'^^on  with  whom  he  is  sojoura- 
J^n^ifi^'^^T,  cL.^^^''^'^"*  i^  a  corporation,  upon  an  otficer  thereof, 
Snd  thirti  tw^l^?".»'j'"'"  ^"»V^r<l  «»^5  thirty-oue  or  four  hundre<^ 
fi^«   ikoV"*^^  ^^  y^l^  act.     It  must  also  contain,  either  a  direc- 
;i«?nHff  ^oS°  •?'".  ^^'^''^   *^.?  ^«y   o'  t'»^   fi'-st   publication,    the 
?nnioI^^'\?'*^'^  '"^  ^  specified  post-offico,  one  or  more  sets  of 
-   «L.1«  1       1  ^'^y^ons,  complaint,  and  order,  each  contained  in 
«f  f^ioJj  ^^^  post-paid  wrapper,  directed  to  the  defendant, 
£li«<.^L7-  !rr^£'^  in  the  order:  or  a  statement  that  the  judge 
Grantor  Ih'.^^y^/     he    affidavits    upon    which    the   order    was 
granted,    that    the   pinmtlff    cannot,    with    reasonable    diligence 
ascertain  a  place  or  places,  where  the  defendant  would  probably 
I?T7k  ^natter    transmitted    through    the   post-office,    dispenses 
with  the  deposit  of  any  papers  therein. 
L.    1889,    ch.   105. 

I  441.  [Am'd,  187T.]  When  publtcatlon  inii«t  1»e  com- 
Bteiioed;  when  «erirlee  deemed  complete. 

The  first  publication  in  each  newspaper  designated  in  the 
order,  or  the  service  upon  the  defendant  without  the  State,  must 
be  made  withm  three  months  after  the  order  is  granted.  For 
the  purpose  of  reckoning  the  time  within  which  the  defendant 
must  appear  or  answer,  service  by  publication  is  complete  upon 
tne  day  of  the  last  publication,  pursuant  to  the  order;  and 
service  made  without  the  State  is  complete  upon  the  expiration 
thereafter  of  a  time  equal  to  that  prescribed  for  publication. 

fi  442.  [Am'd,  1877.]  Papern  to  be  llledt  notice  to  defend- 
ant. 

Where  service  is  made  by  publication,  the  summons,  complaint, 
and  order,  and  the  papers  upon  which  the  order  was  made, 
must  bo  filed  with  the  clerk,  on  or  before  the  dav  of  the  first 
publication:  and  a  notice,  snbsrribod  by  the  plaintiffs  attorney, 
and  directed  only  to  the  defendant  or  defendants  to  be  thus 
served,  substantially  in  the  following  forn;,  the  blanks  being 
properly  filled  up,  must  be  subjoined  to,  and  ^abiished  with  the 
summons: 

See  peat,  |§  1541,  1774. 

i."'^^i-t.     ^.         *    ^^^  foregoing  summons  is  served   upon  yon, 
by  publication,  pursuant  to  an  order  of  "  (naming 

the  judge  and  his  official  title),  "  dated  the  day 

^1        -.,.,,♦  1^      »  an^^  ^^^^  with  the  complaint,  in  th« 
office  of  the  clerk  of  at  ," 
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§  448.  CAm'd»  1877.]  Id.|  when  service  Is  made  wttkovt 
tl&e  State.  , 

Whore  service  is  made  without  the  State,  the  papers  ^pecificnl 
in  the  last  section  must  be  previously  filed;  and  a  notice  muHt 
be  served  with  the  summons,  in  all  respects  like  the  notice 
required  by  the  last  section,  except  that  the  words,  **  without 
the  State  of  New-York ",  must  be  substituted  for  the  words, 
**  by  publication". 

i  444.  Proof  of  aervtce. 

Proof  of  the  publication  of  the  summons  and  notice  must  be 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  post-office,  or  of 
delivery,  of  a  paper  required  to  be  deposited  or  delivered  by  the 
provisions  of  tnis  article,  must  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  delivered  it. 

Gs.  Proc..  i  188,  satkl.  8. 

9  44S.  [Am'd,  1877.]    Defendant  ivhen  allowed  to  defend. 

Where  the  summons  is  served,  pursuant  to  an  order  made 
us  prescribed  in  this  article,  and  the  defendant  so  served  does 
not  appear;  he  or  his  representative,  on  application  and  sufficient 
cause  shown,  at  any  time  before  final  judgment,  must  be  allowed 
to  defend  the  action;  and,  except  In  an  action  for  divorce,  or 
wherein  the  contrary  is  expressly  prescribed  by  law,  the  defend- 
ant, or  his  representative,  must,  in  like  manner,  upon  good 
cause  shown,  and  upon  just  terms,  be  allowed  to  defend,  after 
fin.il  judgment,  at  .my  time  within  one  year  after  personal  ser- 
vice of  written  notice  thereof;  or,  if  such  a  notice  nas  not  been 
served,  within  seven  years  after  the  filing  of  the  judgment-roll. 
If  the  defence  is  successful,  and  the  judgment,  or  uny  part 
thereof,  has  been  collected  or  otherwise  enforced,  such  restitu- 
tion may  thereupon  be  compelled,  as  the  court  directs;  bot  the 
title  to  property,  sold,  to  a  purchaser  in  good  faith,  pursuant 
to  a  direction  contained  in  the  judgment,  or  by  virtue  of  an 
execution  issued  upon  the  same,  shall  not  be  affected  thereby. 
Id.,  iwrt  of  i  133.     See  i  1557,  subd.  1. 
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TITLE  II. 
Parties  to  an  actioxu 

Aiilcl*  1.  PartlM  generallj. 

2.  Partlei  MTerally  liable. 

3.  Partlea  prosecuting  and  defending  as  poor  penoni. 

4.  Infant  plaintiffs  and  defendants. 

ARTICLB   FIRST. 

Parties  generally. 

B»c.  446.  Who  maj  be  Joined  as  plaintiffs. 

447.  Id.;  as  defendanU. 

448.  Parties  united  in  interest,   when  to  be  Joined;  when  one  or  mors 

may  sue  or  defend  for  the  whole. 

449.  Party  in  interest  to  sue.     Trustee,  etc.,  may  sue  alone. 
4fi0.  WbMi  married  woman  Is  a  party. 

4ftl.  When  defendant  or  his  name  Is  nnknown. 

402.  Wbsn  court  to  decide  controrersy  or  to  order  other  parties  to  b« 
brought  in. 
*        463.  Supplemental  summons. 

I  44e.  y/VlkO  nay  be  Joined  a«  platntllTa. 

All  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining?  the  iudgment  demanded,  mny  be  joined  as  plaintiffs, 
except  as  otherwise  expressly  prescribed  in  this  act. 

Col  Proc.p  i  117. 

I  447.    [Am*d,  1901.]    Idem;  as  defendantii. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  defendant,  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except .  as  other-wise 
expressly  prescribed  in  this  act.  In  any  action  brought,  affect- 
ing real  estate  npon  which  the  people  of  the  state  of  New  York 
have  or  claim  to  have  a  lien,  under  the  trasfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant, 
in  the  same  manner  as  a  private  person.  In  such  a  case  the  sum- 
mons most  be  served  on  the  attorney-general,  who  may  appear  in 
behalf  of  the  people. 
Id.,  part  of  I  118;  L.  1901,  ch.  000.    In  effect  Sept.  1,  1001. 

i  448.  Parties  unHed  In  Interest,  when  to  lie  Joined;  wl&en 
one  or  n&oro  may  ane  or  defend  for  the  w^hole.* 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
mast  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 
expressly  prescribed  in  this  act.  But  if  the  consent  of  any  one, 
who  onght  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  therefor  being  stated  in 
the  complaint.  And  where  the  question  is  one  of  a  common  or 
general  interest  of  many  persons;  or  where  the  persons,  who 
might  be  made  parties,  are  very  numerous,  and  it  may  be  imprac- 
ticable to  bring  them  all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  all. 

U..  I  119,  un*d. 

•  See  I  1919,  pouL 
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I  448.  [Am*d,  1877.]  Party  In  Interest  to  Mue.  Trustee, 
•tc.y  may  sne  alone. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  that  »n  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose,  name, 
a  contract  is  made  for  the  benefit  of  another,  is  a  trustee  of  an 
express  trust,  within  the  meaiung  of  this  section. 

Id.,  part  of  S  111.  nml  nil  of  $  ll.T 

S  4ffO.  [  Am*cl,  1M77,  1N7]>,  1H90.]  A\  lien  married  woman  la 
a  party. 

In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if 
she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  procecHiing  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper- 
party  to  an  action  or  special  proceeding  to  recover  damages  to* 
the  person,  estate  or  character  of  his  wife,  and  all  sums  that 
may  be  recovered  in  such  actions  or  si^ecial  proceedings  sUall  be 
the  separate  property  of  the  wife.  The  husbjind  is  not  a  neces- 
sary or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  estate  or  character  of  another  on  account 
of  the  wrongful  acts  of  his  wife  committed  without  his  insti- 
gation. 

L.    1880.   ch.   248. 

I  4ftl.  [Am'd,  1K79.1  When  defendant  or  Ills  name  Is  nn* 
knovrn. 

Where  the  plaintiff  is  ignornnt  of  the  name  or  pnrt  of  the  name 
of  a  defendant,  he  may  designate  that  defendant,  in  the  sum- 
mons: and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  as  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  Where  the  plain-* 
tiff  demands  judgment  against  an  unknown  person,  he  may- 
designate  that  person  as  unknown,  adding  a  description,  tending 
to  identify  him.  In  either  case  the  person  intended  is  thereupon 
regarded  as  a  defendant  in  the  action,  and  as  sufflcientlj* 
described  therein,  for  nil  purposes  including  service  of  the  sum- 
mons, as  prescribed  in  article  second  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  person,  becomes 
known,  an  order  must  be  made  by  the  court,  upon  such  notlee 
and  such  terms  as  it  prescribes,  that  the  proceedings  already 
taken  be  deemed  amended,  by  the  insertion  of  the  true  name, 
in  place  of  the  fictitious  nnme  or  part  of  name,  or  the  desigaa- 
tion  as  an  unknown  person;  and  that  all  subsequent  proceediugs 
be  taken  under  the  true  name. 

Sub»tilu(e  for  Oo.  Proc.,  |  17I>,  and  portion  of  §  135. 

f  4S2.  [Am*d,  1901.]  '^'hen  oonrt  to  decide  controiTorsy, 
or  to  order  other  parties  to  be  brought  In. 

The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but  where  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  presence 
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of  other  parties,  the  court  must  direct  them  to  be  brought  in. 
And  where  a  person,  uot  a  party  to  the  action,  has  an  interest 
in  the  subject  thereof,  or  in  real  property,  the  title  to  which  may 
in  any  manner  be  affected  by  the  judgment,  or  in  real  property 
for  injury  to  which  the  complaint  demands  relief,  and  makes  ap- 
plication to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendment. 
Co.  Proc.,  part  of  f  122,  am'd;  L.  1001,  cb.  512.     In  eflfect  Sept.  1,  1901. 

f  453.  [Ain'dy  1K77.]     Supplemental  ■nmmons. 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  and 
the  order  is  not  made  upon  his  own  application,  a  supplemental 
summons  must  be  issued,  directed  to  him,  and  in  the  same  form 
as  an  original  summons;  except  that,  in  the  body  thereof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
complaint,  and  the  supplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  service,  or  a  substitute  for  personal  service  of  an  orig- 
inal summons,  applies  to  such  a  supplemental  summons. 


§§  464-57  PARTIES  SEVERALLY  LIABLE,      c.  5,  t.  2,  a.  2 

ARTICLE  SECOND. 

Parties  aeveraUy  liable. 

Bee.  464.  When  pereons  liable  for  the  same  demand  may  be  saed  togttlMr. 

466.  Defendant  ao  sued   may  apply  for  any  relief. 

406.  Proceedings  in   action  aralnst  defendants  severally  liable. 

467.  Application  of  this  article  to  defendants  jointly  llaUe. 

§  454.  [Am'd,  1877.]  1^'lien  peraonn  liable  for  the  Minae 
demand  may  be  aned  together. 

Two  or  more  persons,  severally  liable  upon  the  same  written 
instrument,  including  the  parties  to  a  bill  of  exchange  or  a  prom- 
issory note,  whether  the  action  is  brought  upon  the  instrument, 
or  by  a  parly  thereto  to  recover  against  other  parties  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  the 
same  action,  at  the  option  of  the  plaintiff. 
Co.    Proc.,    f    120.    See    |   1204,    post. 

f  45S.  Defendant  00  sned  may  apply  for  any  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  an- 
other person,  as  prescribed  in  the  last  section,  does  not  affect  his 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  he  had  been  separately  sued  in  the  action. 
L.  1841,   ch.  282,  fi  1   (4  Edm.  467). 

i  460.  ProceedtnarN  in  action  against  defendants  «e-ver- 
ally  liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  against  those  upon  whom  it  is 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  Judg- 
ment against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effect  as  if  it  was  the  original. 

Sabstitnte   for  Co.   Proc.,    §   136,   subd.    2   and   8. 

I  4B7.  Application  of  tbis  article  to  defendants  Jointly 
liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec- 
tion of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable;  and,  as  regards  the 
other  parties  to  the  action,  persons  jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832,  ch.  276,  |  2  (4  Edm.  463).   and  L.  1836.  ch.  211.  |  1  (4 
466). 
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ARTICLES  THIRD. 

Parties  proKCuting  and  defending  cut  poor  persona. 

See.  4B8.  Wbo  may  petition  for  leaye  to  pxtwecate  as  a  poor  peiMO. 
459.  ContenU  of  petlUon. 
4(j«).  When   aud  bow   leave  granted. 

461.  Not  liable  for  coata  and  fees. 

462.  When   leave   may   be    annulled. 

463.  When  defendant   may  petition   to  defend  aa  a   poor   peraon. 

464.  Contenta  of  petition. 

465.  PreceedlOK*  thereon. 

466.  Appeal,  when  party  proaecutea  or  defeuda  aa  a  poor  peraon. 

467.  Oosts  in  fayor  of  petitioner. 

9  458.  [Ana'd,  1891.]  ^Vho  ukuy  vetition  for  leave  t« 
proaecvte  mn  a,  poor  person. 

A  poor  person,  whether  an  adult  or  infant,  not  being  of  ability 
to  Bue,  wno  alleKes  that  he  has  a  cause  of  action  against  another 
person,  may  apply  by  petition  to  the  court  in  which  the  action  is 
pending,  or  in  which  it  is  intended  to  be  brought,  for  leave  to 
prosecute  as  a  poor  person,  and  to  have  an  attorney  and  counsel 
assigned  to  conduct  his  action. 
2  B.  8.   44^.  f  1   (2  Edm.  468);  L.  1891,  ch.  170. 

9  4S0.  [Am*d,  1801.]    Contentii  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  unless  the  ap- 
plicant is  an  infant  under  the  age  of  fourteen  years,  and  In  that 
case  by  the  affidavit  of  his  guardian  ai)pointod  in  said  action, 
and  supported  by  a  certificate  of  a  counselor  at  law  to  the  effect 
that  he  has  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 

Id.,   f  2:   L.   1891.    cb.    170.    See  f  460. 

I   460.  "Wken  nnd   liovr   leave   irranted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicaqt  has  a  good 
cause  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 

Eeraon,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
is  action,  who  must  act  therein  without  compensation. 
u.,  f  s. 

9  461.   Not  liable  for  cost*  and  feen. 

.  A  person  so  admitted,  may  prosecute  his  action,  without  pnying 
fees  to  any  officer:  and  he  shall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
judgment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
costs  shall  not  be  awarded  against  him. 

a  B.  8.  446.  i  4. 

I  469.  "Wken  leave  nay.  be  annnlled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
proaeciition  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
court  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person;  and  he  shall  thereafter  be  deprived  of 
all  the  privileges  conferred  thereby. 
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§  468.  'Wlien  defendant  may  petition  to  defend  a«  a  poor 
person. 

A  defendant  in  an  action  involving  his  right,  title,  or  interest, 
in  or  to  real  or  personal  property,   may  petition  the  court,   in 
which  the  action  is  pending,  for  leave  to  defend  the  action  as  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to* 
conduct  his  defence. 

9  404.  Contenta  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence. 

I  465.  ProeeedlniVB  titer  eon. 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedings  subsequent  thereto,  apply  to  the  order  and  subse^ 
quent  proceedings,  upon  an  application  for  leave  to  defend  as  a 
poor  person. 

9  466.  Appeal  vrben  party  proaecntes  or  defends  as  a 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  talte  or  maintain  an  api)eal,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appeal. 

9  467.  Costs  In  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  ( r  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and  counsel  assigned  to  the  poor  person,  as  the  court 
directs. 
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ARTICIiB    FOURTH. 

Infant  plaintiffs  and  defendants. 

Bee.  468.  Right  of  infant  to  bring  action. 

409.  Guardian  for  infant  plaintiff  must  be  appointed. 

470.  Application  therefor. 

471.  Application  for  appointment  of  guardian  for  infant  defendant. 

472.  Guardian,  bow  appointed.     Clerk,   when  to  act. 

473.  Guardian  for  absent  Infant  defendant. 

474.  Guardian  not  to  receive  property  until  security  given. 

475.  Security. 

476.  Last  two  sections  not  to  apply  to  general  guardian. 

477.  Liability  of  defendant's  guardian  for  costs. 

f  468.  RiflTbt  off  Infant  «o  brlngr  notion. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

f  4«0.  [Am'd,  1881.]  Gnardlan  for  infant  plaintlit  mnst  bo 
appointed. 

Before  a  summons  is  issued,  in  the  name  of  an  infant  plaintiff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  his  guardian  for  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  section  459  of  this 
act,  in  which  case  security  for  costs  shall  not  be  required. 

In  effect  September  1,  1891;  not  applicable  to  actions  or  proceedings  com- 
menced prior  to  such  date;  L.  1891.  ch.  170.     See    §  S249. 

f  470.  Application  therefor. 

The  guardian  must  be  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  if 
he  is  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
mast  be  given  to  his  general  or  testamentary  guardian,  if  he  has 
one;  or,  if  he  has  none,  to  the  person  with  whom  the  infant 
resides. 

Co.  Proc.,  I  116,   subd.   1. 

§  471.  [Ani'd,  187U.1  Application  for  appointment  of  fraar. 
dian   for  infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  must 
b<*  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summon.s,  or  after  service  thereof  is  complete,  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  ajipliration  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notio* 
thereof  must  be  given  to  his  general  or  tostaiwientary  guardian, 
if  he  has  one  within  the  State:  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  a^e  of  fourteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  'r)  ih'.'  person  with  whom  he  resides. 

I  472.  [AmM,  1879.]  Gnardlan,  how  appointed.  Cleric, 
fvlieii  io  act. 

Th"  court  in  which  the  action  is  brought,  or  a  judge  thereot, 
or  If  the  action  is  brought  in  the  supreme  court,  the  county  judge 
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of  the  county  where  the  action  is  triable,  may  appoint  a  j?uar- 
dian  ad  litem  for  an  infant,  either  plaintiff  or  defendant,  as 
prescribed  in  this  article.  The  clerk  must  act  in  that  capacity  for 
an  infant  defendant  where  the  court  or  the  judge  appoints  hiai. 
No  |)erson,  other  than  the  clerk,  shall  be  appointed  a  guardian 
nd  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  on  Co.   Proc.,  §  115;  2  R.   S.  440.   §  4.     See  §  1535. 

9  478.  [Am'dy  1889.]  Guardian  for  absent  infant  defend- 
ants 

Where  an  infant  defendant  resides  out  of  the  State  or  resides 
within  the  State,  and  is  temporarily  absent  therefrom,  the  court 
may,  in  its  discretion,  make  an  order  designating  a  person  to  be 
his  guardian  ad  litem,  unless  he,  or  some  one  in  his  behalf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  specified  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant. 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian so  appointed,  with  like  effect  as  where  a  summons  is  served 
withont  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons*  ex- 
clusive of  the  day  of  service. 

Based  on  €k>.  Proc,  part  of  f  116;  L.  1888,  cb.  494. 

9  474.  Gnardian  not  to  receive  property  until  seonrity 
fflven. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardi.m 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
♦he  same,  under  the  direction  of  the  court. 
Co.  Proc.,  I  420,  am'd. 

9  47S.   Security. 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty  hs 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  guardiivi  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  increased  penalty;  or  the  court  may  so  direct,  of  its  own 
motion. 

2  R.  8.  446,  S  6  (2  Bdm.  460). 

i  476.  L>a»t  two  sections  not  to  apply  to  general 
ffuardlan. 

The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  his  guardian  ad  litem,  as 
prescribed  in  this  article;  but  the  court  may,  at  any  time,  require 
the  general  gnardian  to  give  additional  security  for  the  faithful 
discharge  of  his  trust,  before  receiving  money  or  property  of  the 
infant,  under  a  judgment  or  order  in  the  action. 
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§  47T.  Liability  of  defendant's  irnardlan  for  costs. 

A  person  ap[>oiiited  guardian,  as  pri'scrUKMi  in  this  article,  for 
an  infant  defendant  in  an  action,  is  not  liable  for  the  costs  of 
the  action,  unless  specially  charged  therewith  by  the  order  of  the 
court,  for  personal  misconduct, 
a  B.  8.  447,  §  12  (2  mm.  40^. 

HI 
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CHAPTER  VI. 

Pleadings  in  Courts  of  Record,  including  Counter- 
claims. 

TITLE    I.— The  CoafMattTe  Pleadiigs  ia  m  Aetloi. 
TITLE  II.-PrtTitU»  OtaeraUj  Applicable  to  Pleadiagt. 

TITLE  I. 

The  consecutive  pleadings  in  an  action. 

Article  1.  Complaint. 
2.  Demurrer. 
8.  AOBwer. 
4.  Reply. 

ARTICIiB  FIRST. 

Complaint, 

Sec.  478.  First  pleadinc;  to  be  complaint. 

479.  Ctopy    complaint,    when    to   be   aeryed. 

480.  Consequence  of  failure. 

481.  Complaint;    wbat   to   contain. 

482.  When  interlocutory  and  final  Judgment  may  be  demanded. 

483.  Causes   of  action    to   l)e   separately   slated. 

484.  What  canses  of  action  may  be  Joined  in  the  same  complaint. 
486-486.  [Stricken   out.] 

9  478.  First  pleadinir  to  be  complaint. 

The  first  plead ing,  on  the  part  of  the  plaintiff ,  is  the  complaint. 
Oo.  Proc.,   I  141« 

S  479.   [Am'dy  1877.]    Copy  complaint,  when  to  be  aeirred. 

If  a  copy  of  the  complaint  is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  State,  his  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summons  is  com- 
plete, serve  upon  the  plaiutifTs  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  bo  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complamt  need  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  another  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twenty 
days  after  he  appears  in  the  action. 

Snbstitute  for  part  of  .|  130,  Co.  Proc.    See  post.  |  824.    See  M  419>  422. 

S  480.  Conaeqnence  of  fallnre. 

If  the  plaintiff's  attorney  fails  to  serve  a  copy  of  the  complaint, 
as  prescribed  in  the  last  section,  the  defendant  may  apply  to  the 
court  for  a  dismissal  of  the  complaint. 

S  481.    [Am'd,   190-1,   11H>S.]     Complaint;   wbat  to   contain. 

The  complaint  must  contaiu: 

1.  The  title  of  tlie  nction.  spccifjinff  the  name  of  the  court  in 
which  it   is  brought;  if  it  is   hrnii>;ht  in  the  supreme  court,  the 

ii:« 
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name  of  the  c<»uiity,  which  tho  plaintiff  designates  as  the  place 
of  trial;  and  the  namen  of  all  the  parties  to  the  action,  plaintiff 
and  defendant. 

2.  [Am'd,  11K>4,  190S.]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 
himself  entitled. 

Cb.  Proc.,  9  142,  am*d;  L.  1904,  cb.  600;  L.  1906,  ch.  431.  lo  effect  May  16. 
190B. 

i  482.  [Am*d,  1877.]  Wben  interlocutory  and  Anal  JadMT- 
ment  may  be  demanded. 

In  an  action  triable  by  the  court,  without  a  jury,  the  plaintiff 
may,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  distinguishing  them  clearly. 

I  483.  Can»e«  of  action  to  be  separately  stated. 

X^Tiere  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  a«tioD  must 
be  separate  and  numbered. 

From  Co.  Proc.,  |  187,  am'd. 

§  484.  [Am*d,  1877,  lOOO,  1900,  1907.]  What  causes  of  no- 
tion may  be  Joined  In  tbe  same  complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
rausies  of  action,  whether  they  are  such  as  were  formerly  de- 
nominated legal  or  equitable,  or  both,  where  they  are  brought 
to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  crimluai  con- 
versation or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property, 

5.  Real  property,  in  ejectu>eut,  with  or  without  damages  for 
the  withholding  thereof.     (See  S  141)0.) 

(5.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tentioii  thereof.    (See  S  K^HD.) 

8.  Upon  claims  again.st  a  truHtee,  by  virtue  of  a  contract,  or 
bj'  operation  of  law. 

9.  Upon  claims  arismg  out  of  the  same  transaction,  or  trans- 
act i4»n.s  connected  with  tho  same  subject  of  action,  and  not  in- 
cluded within  one  of  the   foregoing  subdivisions  of  this  section. 

(See  S  1815.)  ,        ,        ,     V  I      .  w        *. 

10.  For  penalties  incurred  under  the  fisheries,  game  and  forest 

law^-  ,  ...       1  1  t 

11.  For  penalties  incurred  under  the  agricultural  law. 

12.  For  penalties  incurred  under  the  public  health  law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregomg 
subdivisions  of  this  section;  that  they  are  consistent  with  each 
other;  and,  except  as  otherwise  prescribed  by  law,  that  they 
affect  all  the  parties  to  the  action:  and  it  must  appear  upon  tlio 
face  of  the  complaint,  that  they  do  not  require  different  places 

'^  SiiStltiit*.  for  part  of  8  167.  Co.   Proc.  L.   1900.  ch.  580;  U   1006.  ch.  29; 
U  1907,  cb.  28.    In  eflTect  Sept.   1,  1007. 
S  486.    [Stricken  out  in  1877.1 

i  486.    [Stricken  out  in  1877.1 

it.*t 
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ARTICL.B  SSCONJO. 

Demurrer. 

flee.  4B7.  Defendant  mint  demiir  or  answer. 
4B&  When  he  may  demor. 
4bU.   I  Stricken    oui.J 
■4B0.  Denittiver  to  complaint  moat  apecUy  nonnds  of  obJect:oa. 

491.  [Stricken    out.1 

492.  Demurrer  to  all  or  part  of  the  complaint;  demurrer  to  part*  aod 

a  newer  to  part. 
408.  Defendant   ma^  demur  to  reply. 
4M.  When  plalntUi  may  demur  to  answer. 

405.  DeoHiTver  to  conaterclaiin,   when  aerendant  demands  an  aflrmatlTc 

judgment. 
iM.  Demurrer   to   counterclaim    muat   specify  grounds  of   objection. 
4dT.  Amendments  In  certain  cases  after  decision  of  demoner. 

406.  When  objection  may  be  taken  fagr  answer. 
400.  Objection;   when  deemed   walvea. 

§  487.  Defendant  mnat  demur  or  anavver. 

The  only  pleading,  on  the  part  of  the  defendant,  \s  either  a  de- 
murrer or  an  answer. 
«».  Prec.,  part  of  8  l^'^- 

S  488.  [Am'd,  1877.]    When  be  may  denrar. 

The  defendant  may  demur  to  the  complaint,  where  one  or 
more  of  the  following  objections  tliereto  appear  upon  the  face 
thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  par* 
ties,  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Id.,  S  144,  am'd  by  adding  subd.  6. 

9  48».  [Stricken  out  in  1877.] 

9  400.  [AmM,  1877.]  Demnrrer  to  complaint  mnat  ■peeifr 
■rronnda  of  objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint; otherwise  it  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth,  or  eighth  of  section  four 
hundred  and  eighty-eight  of  this  net,  may  be  stated  in  the  lan- 
guage of  the  subdivision;  nu  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
'fect  relied  upon. 
First  sentence  Co.   Proc.,   part  of  f  145. 

(  491.   [Stricken  out  in  1877.] 

I  4IKS.  Denanrrer  to  nil  or  part  of  the  complaint  t  demurrer 
to  party  and  answer  to  part. 

•The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.  In  the  latter  caae, 
he  may  answer  the  causes  of  nction  not  demurred  to. 

Of».  Proc.,  I  14B,  ad  sentence,  consolidated  with  Id.,  |  ISt.  ;.* 

M ,.  .114 
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§  493.  Defendant  may  demur  to  reply* 

The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
traverse  to,  or  avoidance  of,  a  defence  or  counterclaim,  contained 
in  the  reply,  on  the  ground  that  it  is  ineufficient  in  law,  upon  the 
fn<*e  thfToof. 

SabsUtate  for  Go.   Froo.,  |  156. 

§  494.  IVben  plain  tiff  may  demur  to  ana-vrer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist 
in^  of  new  matter,  contained  in  the  answer,  on  the  ground  that  it 
is  insufficient  in  law,  upon  the  face  thereof. 

Id.»  part  of  9  153. 

S  495.  [Am'd,  1877.]  Demnrrer  to  connterclainiy  vvlten  de- 
fendant deuiands  an  affirmative  Jndgrnient. 

The  plaintiff  may  also  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  r>f  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  eause  of  action. 

1 490.  [Am'dy  1877.]  Demurrer  to  counterclaim  mn«t 
npecify  ^ronnd*  of  objection. 

A  demurrer,  taken  under  the  last  section,  must  distinctly 
specify  the  objections  to  the  counterclaim;  otherwise  it  may  he 
disregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

S  497.  [Am'd,  1877.]  Amendments  in  certain  caaes  after 
decision  of  demurrer. 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  in  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  are  just.  If  a  demurrer  to  a  complaint  is  allowed,  be- 
cause two  or  more  causes  of  action  have  been  improperly  united, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 

Oo.  Proc,  part  of  {  172. 

S  496.  [Am'd,  1877.]  ^^hen  objection  may  be  taken  by 
ana-vrer. 

Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  Act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 

M..  I  HT.  ^^ 
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9  409.  Objection)  ^rhen  deemed  ^ral-ved. 

If  such  an  objection  is  not  taken,  either  by  demurrer  or  answer, 
the  defendant  is  deemed  to  have  waived  It;  except  the  objection 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Co.  Proc.,  I  14S. 
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ARTICL.B  THIRD. 

Afisicer. 

Sec.  600.  Answer;  what  to  contain. 
501.  Connterclaim  defined. 

602.  Rnle«  respecting  the  allowance  of  coanterclalms. 
5<KI.  Judgment,  when  demand  and  counterclaim  are  equal  or  unequal. 
504.  Id.;  for  affirmative  relief. 
506.  Connterclaim,   nrhcn  defendant  la  sued  In  a   representative  capacity. 

506.  Id.;  when  plaintiff  Is  an  executor  or  udmlnlstrato*. 

507.  Defendant   may  Interpose   several   defences  or   counterclaims;    rules 

relating  thereto. 
606.  Partial  defences. 

600.  When  defendant  to  demand  affirmative  Judgment. 
510.  [Stricken  out.] 
611.  When  pleadings   admit   part  of  plaintiff's  claim   to  be  Just,   action 

may  be  severed,  etc. 
512.  Judgment,    where    connterclaim    only    is    interposed    for    less    than 

plaintiff's  claim. 
618.  Dilatory  defences  to  be  verified. 

f  BOO.   [Am'd,  1877,  1904,  10O5.]     Annwer;  what  to  contain^ 

The  answer  of  the  defendant  must  euntiiiu: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  di'fendant,  or  of  any  knowl- 
edge or  information  thereof  .sufficient  to  form  a  belief. 

2.  [Am'd,  1004,  1»05.]  A  statement  of  any  new  matter  con- 
stituting a  defense  or  counter-claim,  in  ordinary  and  concise 
language  without  repetition.  ^ 

Co  Proc..  §  149.  See  §  522.  L.  1004,  cb.  5O0;  L.  1905,  ch.  431.  In  effect 
Maj'l6,  1906. 

S  SOI.  [Am'd,  1877.]     Connterclaim  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  against  the  person  whom  he  represents,  and  in 
faror  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transnctjon, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con* 
tract,  existing  at  the  commencement  of  the  action. 

Snbstltnte  for  first  part  of  Co.  Troc,  (  150.  • 

{  50a.  [Am'd,  1H77.]  Rnle«  reiipeetlnsr  tlie  allowance  of 
eonnterclaims. 

But  the  counterclaim,  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
sory note  or  bill  of  exchange,  a  demand,  existing  against  the 
party  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant,  in  good 
faith,  before  notice  of  the  assignment,  must  be  allowed  as  a 
counterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
have  been  so  allowed  against  the  party,  or  the  assignee,  while 
the  contract  belonged  to  him. 

2  If  '-he  action  i:*-  upon  a  negot'  ble  proiii  sory  note  or  bill 
of  exchange,  which  has  been  assigned  to  the  plaintiff  after  It  be- 
came due,  a  demand,  existing  agniust  a  person  who  assiifned  or 
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transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintilT's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  con- 
tract upon  which  it  is  founded,  a  demand  against  the  plaintift 
shall  not  be  allowcnl  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  person  whom  lie  roi)resent8,  or  for  whose 
benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's  de- 
mand, must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
so  allowed  in  au  action  brought  by  the  person  beneficially  in- 
terested. 

Founded  upon  2  R.  8.  354,  t  18,  subda.  8,  9  aud  10.  aod  part  of  mibd.  Z. 

\  SOS.  [Am*a,  1877.]  Jndfrntent,  -when  demand  and  oonn- 
terclalm  are  equal  or  uneQual. 

Where  a  counterclaim  is  established,  which  equals  the  pl.'iin 
tiffs  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiffs  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Whore  it  exceeds  the  plain- 
tifTs  demand,  the  defendant  must  have  judgment  for  the  exocrss, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejmlice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id..   fiS  21.   22  (2  Edm.  3G7). 

8  50-1.  Id.;  for  afflrniatlve  relief. 

In  a  case  not  specified  in  the  last  seition,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  afflrmative  judg- 
ment, demanded  in  the  answer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

Go.  Froc,  last  clause  of  %  2C3. 

S  505.  Oonnterolnlni,  ii^'lien  defendant  la  •ned  in  a  repre- 
sentative enpnolty. 

In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defvMulant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whom  he  represents,  where  the  person  so  repre- 
sent<'d  would  have  been  entitled  to  set  forth  the  same,  in  au 
action  against  him. 

2   R.    S.   355,    8  25. 

S  6O0.   Id.;  ^wlien  plalntiiX  in  an  execntor  or  ndnilnintrator. 

In  an  action  brought  bj'  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  life-time;  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Kxe- 
cution  can  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment,  in  an  action  against  the  ex- 
ecutor or  administrator. 
Id..   86  23  and  24.    Soi>  %  1825. 
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S  507.  [Aio'd,  1879.]  Defendant  may  interpose  aeveral 
Aefencea  or  eovnterelalniH)  rnleii  relating  thereto. 

'  A  defendant  may  sot  forth,  iu  his  answer,  as  many  defences 
or  coanterclaims,  or  both,  as  he  has,  whether  they  are  8U<;h 
as  were  formerly  deuouiin.'itod  le^al  or  equitable.  Each  defence 
or  counterclaim  must  be  s<'parately  stated,  and  numbered.  Un- 
less it  is  iuterpoiied  as  an  answ(>r  to  the  entire  complaint,  it  mftst 
distinctly  refer  to  the  cause  of  action  which  it  is  intended  t» 
answer. 
C9.  Proc.,  part  of  f  150,  am'd. 

I  006.  [Am'd,  1877.]    Partial  defencea. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
section;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  o:*  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  \-/hether  it  is  sufficient  for  tl  it  purpose.  Matter  tending  only 
to  mitigate  or  rt^iuce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  ii  personal  injury,  or 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

See  port,  (  636. 

I  64N>.  [Aiu'd,  1877.]  When  defendant  to  demand  afllrma* 
tive  Jndffment. 

Where  the  defendant  deems  himself  entitled  to  an  affirmatlTe 
judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  him,  he  must  demand  the  judgment  in  his  answer. 

S  510.  [Stricken  out  in  1877.] 

I  511.  [Am'd,  1879.]  When  pleadiniTs  admit  part  of 
plaintiff's  claim  to  he  Jnst,  action  may  he  acTered,  etc. 

Where  the  answer  of  the  defendan*,  expressly  or  by  not  deny- 
ing, admits  a  part  of  the  plaintiff^s  claim  to  be  just,  the  court, 
upon  the  plaintiff's  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted ;  and  if  the  plaintiff  so  (Elects,  that  the  action 
be  continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.    The  order  must  prescribe  the  time  and  manner  of  the 

Elaintiff's  election.    If  the  plaintiff  elects  to  continue  the  action, 
is  right  to  costs  upon  the  judgment  is  the  same,  as  if  it  was 
taken  in  an  action  brought  for  only  that  part  of  the  claim.    IC 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 
Sobstitate  for  concluding  paragraph  of  S  ^^*  Co.  Proc. 

S  512.  Jvdmnent,  -where  counterclaim  only  la  interposed 
for  lea*  than  plaintilTa  claim. 

In  an  action  upon  contract,  where  the  complaint  demands 
judgment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  does  not  deny  the  plaintiff's  claim,  but  sets  up  a  counter- 
claim amounting  to  leos  than  the  plaintiff's  claim,  tne  plaintiff, 
upon  filing  with  the  clerk  an  admission  of  the  counterclaim,  may 
take  judgment  for  the  excess,  as  tipon  a  default  for  want  of  an 

118 


§  618  ANSWER.  c.  6, 1. 1,  a.  3 

answer.    The  admission  must  be  made  a  part  of  the  jadgmcnt- 
rolL 
Oo.  Proc.,  part  of  t  246,  am'd. 

S  518.  Dilatory  defences  to  be  verified. 

A  defence  which  does  not  involve  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  verified  as  prescribed  in  title  second 
of  this  chapter. 

irrom  2  B.  S.  862,  |  7  (2.  Bdm.  364). 
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ARTICLiQ  FOURTH. 

Beply, 

Sec.  614.  Reply;    what  to   contain. 

Olft.  Judgment  upon  failure  to  reply. 

516.  Caaes  wb.re  tbe  court  may   require  a  reply.      , 

617.  Plaintiff  may  wt  forth  aeTeral  avoidances  In  reply. 

S   S14.   [Ain*d,  1877,  1004,   lOOS.J    Reply  j  wbat  to  contaiit. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  he 
does  not  demur,  may  reply  to  the  counterclaim.  The  reply  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintiflf,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
set  forth  in  ordinary  and  concise  language,  without  repetition, 
new  matter  not  inconsistent  with  the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Co.  Proc..  part  of  ft  163.  See  S  622.  L.  1904.  ch.  600:  L.  1906.  cb.  481. 
In  effect  May  16,  1906. 

i  61S.  Judirment  upon  failure  to  reply. 

If  the  plaintiff  fails  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;  and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  eleventh  of  this 
act,  where  the  plaintiff  applies  for  judgment. 

Id.,  I  154,  am'd.     See  poet,  S  1219. 

S  S16.  Caaea  ^vbere  the  court  may  require  a  reply. 

Where  an  answer  contains  new  matter,  constitutli.t^  a  defence 
by  way  of  avoidance,  the  court  may,  in  its  discretion,  on  tl.j  de- 
fendant's application,  direct  the  plaintiff  to  reply  to  the  new  mat- 
ter. In  that  case,  the  reply,  and  the  proceedings  upon  failure  to 
reply,  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 
claim. 

Id.,   condodlng  paragraph  of   S  11^3. 

i  617.  [Am'd,  1A77.]  Plaintiff  may  set  forth  ft'ereral 
avoidance*  la  reply. 

A  reply  may  contain  two  or  more  distinct  avoid  ^.nces  of  the 
same  defence  or  counterclaim;  but  they  must  be  separately  stated 
and  numbered. 
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TITLE  II. 
Provisions  ^nerally  applicable  u>  pleadings. 

8ec.  518.  Application  and  effect  of  this  chapter. 
610.  PlendlDgs   to   be   UberaUy    constraed. 
020.  Pleadings  to  be  Buboctibed;  wltbin  what  time  to  be  aerred. 

521.  When  defendant   to  serve  copy   answer  on  co-defendant. 

522.  Allegation  not  denied;   when  to  be  deemed  true. 

023.  When    pleading   must   be  yertfled;    and    when    yeriflcatlon    may    tm 

omitted. 

024.  Form  and  construction  of  certain  allegatloofl  and  doutaU  In  verlfted 

pleading. 

526.  Verification;  how  and  by   whom  made. 
626.  Form    of    affidavit   of    verification. 

527.  When  vcriflcRtion  may  be  confined  to  a  counterclaim. 

528.  Remedy  for  defective  verification,  or  want  of  verlflcatioo. 

029.  When   defendant  not'  excused  from   verifying  answer  to  chars*   <tf 

fraud. 
530.  Private  statute;  how  pleaded. 
.631.  Account;  how  pleaded.    Bill  of  particulars. 
'  632.  Judgment;   how   pleaded. 

533.  Conditions  precedent;  how  pleaded. 

534.  Instrumert   for  payment  of  money;   how  pleaded. 

635.  Pleadluf^s  in   libel   and  slander. 

636.  Pleading  mitlfrating  circumstances,  in  action  for  a  wrong. 

537.  Frivolous  pleadings;  how  disposed  of. 

538.  Sham   defences    to   be   stricken   out. 
639.  Material    variances;    how    provided   for. 

540.  Immaterial  variances;  bow  provided  for. 

541.  What  to  be  deeme<l  a  failure  of  proof. 

542.  Amendments   cf   course. 

543.  Amended  pleading  to  be  served;   answer  thereto. 

544.  Supplemental   pleadings. 

545.  Motion  to  strike  01.  t  irrelevant,  etc.,  matter. 

546.  Indefinite    or    uncertain    allegations. 

547.  Motions  for  Judgment  upon  pleadings. 

§  518.  Application  and  effect  of  tbls  chapter. 

This  chapter  proacribee  the  form  of  pleadings  in  an  action,  and 
the  rnles  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute   for   Co.    Proc.,    S   1^* 

S  S19.  PleadinffM  to  be  liberally-  constraed. 

The  allegations  of  a  pleading  must  be  liberally  construed,  with 
a  fiew  to  substantial  justice  between  the  parties. 

Co.   Proc.,    S   159. 

8  nSO.  PleadlnsTN  to  be  itnbricribedi  wltbin  wbat  time  to 
be   served. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pleading,  subsequent  to  the  complaint,  must  be 
served   on   the   attorney   for   the   adverse   party,   within  twenty 
days  after  service  of  a  copy  of  the  preceding  pleading. 
Part  of  Co.  Proc..  {  156.    See  ante.  {  56. 

9  621.  [Am'd,  1884.]  Wben  defendant  to  serre  eopF 
answer  on  co-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  and  personally,  or  as  the  court  or 
judge  may  direct,  upon  defendnnts,  so  to  be  fiffected  who  havw 
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not  duly  ai>i)eared  therein  bj'  attoriiey.    'I'ho  controversy  between 
the  defendants  shall  not  delay  u  judgment,  to  which  the  plaintiff 
U  eutitlfMl,  unless  the  court  otherwise  directs. 
See    t   1204.   poet. 

I  S22.  Allegratlon  not  denied  |  ^vhen  to  be  deemed  trne* 

Each  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer,  not  controverted  by  the  reply,  where  a  reply  is  required, 
must,  for  the  purposes  of  the  action,  be  tal^en  as  true.  But  an 
allegation  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
required,  or  of  new  matter  in  a  rcijly,  is  to  be  deeuunl  contro- 
verttHi  by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 
Co.   Proc.,  S  168;   L.   1884.   eta.  400.    See  H  600,  614. 

I  623.  "Wben  pleadinir  mniit  be  Terllledi  and  "v^'ben  Terill- 
entlon  mar  be  omitted. 

Where  a  pleading  is  verified,  each  subsequent  pleading,  except 
a  demurrer,  or  the  general  nnnwer  of  an  infant  by  his  guardian 
ad  litem,  must  .also  be  verified.  But  the  verification  may  be 
emitted,  in  a  case  where  it  is  not  otherwise  specially  proscribed 
by  law,  where  the  party  pleading  would  be  privileged  from 
te8t1f>'ing,  as  a  witness,  concerning  an  allegation  or  denial 
ountaine<i  in  the  pleading.  A  pUmding  cannot  be  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  allefx^Ml  therein. 

Id.,   pttrt  of  i   150,   am'd.    See  fifi  1757,  subd.    1;  1938. 

S  524.  Form  and  constrnctfon  of  certain  allenmtlonii  and 
dealaln   In  verified  plenillnir. 

The  allegations  or  d.niials  in  a  verified  pleading  must,  in 
form,  bo  stated  to  be  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
indnding  a  criminal  prosecution,  na  having  been  made  upon 
the  knowledg*  of  the  person  verifying  the  pleading.  An  allega- 
ti'^n  that  the  party  has  not  sufficient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  must,  fr»r  the  si  me 
purpfiBos,  be  regarded  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

f  52S.   Verification;  bo-vr  and  by  irbom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  parly, 
OT,  If  there  are  two  or  more  parties  united  in  interest,  aud 
pleading  togetlier,  by  at  leant  one  of  them,  who  is  acquainted 
with  the  facta,  except  as  follows: 

1.  Where  the  parly  is  a  domestic  corporation,  the  verification 
most  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  State  are,  or  a  public  officer,  in 
their  behalf,  is  tiie  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts. 

3.  (Am*d,  1879.]  Where  the  party  is  a  foreign  corporation? 
or  where  the  parly  is  not  within  the  county  where  the  attorney 
resides,  or  if  the  latter  is  not  a  resident  of  the  State,  th'»  county 
where  he  has  his  office,  and  capabiv^  of  making  the  affidavit;  or 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  where  neither  of  them,  acquainted  with  the  facts  is 
withm    that   county,    and    capable   of    making    the   affidavit;    oi 
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TITLE  II. 
Provisions  generally  applicable  vo  pleadings. 

8ec.  518.  Application  and  effect  of  thla  chapter. 

019.  Pleadings   to   be  liberally   coQstnied. 

020.  PloadlugB  to  be  Buhacilbed;  wltbln  wbat  time  to  be  aerred. 

621.  When  defendant   to   serve  copy   answer  on  co-defendant. 

622.  Allegation  not  denied;   when  to  be  deemed  true. 

623.  When    pleading   must   be  verlfled;    and    when   yerlficatlon    may    be 

omitted. 

624.  Form  and  constnictlon  of  certain  allegations  and  dentals  In  Yerttted 

pleading. 

626.  Verification:  how  and  by   whom  made. 
636.  Form    of   affidavit   of    verification. 

627.  When  verification  may  be  confined  to  a  counterclaim. 

628.  Keraedy  for  defective  verification,  or  want  of  verification. 

629.  When   defendant   not  excused  from   verifying  answer  to  charge  of 

fraud. 

630.  Private  statute;   how  pleaded. 

671.  Account:  how  pleaded.    BUI  of  partlcnlars. 

632.  Judgment;   how   pleaded. 

633.  Conditions  precedent;  how  pleaded. 

634.  Instrumert   for   payment  of  money;  how  pleaded. 
686.  Pleadings   in   libel   and  slander. 

636.  Pleading  mitigating  oircumstancea.   In  action  for  a  wrong. 

637.  Frivolous  pleadings;  how  disposed  of. 

638.  Sham   defenc'«»8   to   be   stricken  out. 

639.  Material    variances;    how    provided   for. 

640.  Immaterial  variances;   how  provided  for. 

641.  What   to  l»e  deemed  a  failure  of  proof. 

642.  Amendments   of   c<»ur8e. 

643.  Amended  pleading  to  be  served;  answer  thereto. 

644.  Supplomeutal  pleadlngB. 

646.  Motion  to  strike  01. t  irrelevant,  etc.,  matter. 
646.  Indefinite    or    uncertain    allegations. 
r»47.  MotioniJ  for  Judgment  upon  pleadings. 

9  518.  AppHcAtlon  and  effect  of  tbie  chapter. 

This  chapter  proscribes  the  form  of  pleadings  in  an  action,  and 
the  rules  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 
Subatltute   for   Go.    Proc.,    9   140. 

8  619.  Pleadingra  to  be  liberally  conatraed. 

The  allerations  of  a  pleading  must  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties. 
Co.   Proc.,  9  160. 

9  520.  PleadinsTM  to  be  aabncrlbed)  wltbln  wbat  time  to 
be   served. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pleading,  subsequcit  to  the  complaint,  must  be 
served   on   the   attorney   for   the   adverse   party,    within  twenty 
days  after  service  of  a  copy  of  the  preceding  pleading. 
Part  of  Co.  Proc,  9  166.    See  ante,  9  66. 

9  521.  [Am'd,  1884.]  \%'ben  defendant  to  acrre  eopF 
anawer  on  co-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  and  personally,  or  as  the  court  or 
judge  may  direct,  upon  defend  a  tUs,  so  to  be  fiffected  who  have 
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not  duly  appeared  therein  by  attorney.    The  controversy  between 
the  defendants  shall  not  delay  a  judgment,  to  which  the  plamtiff 
]2»  entitled,  unless  the  court  otherwise  directs. 
See   I   1204,   po«t. 

S  52:&  Allegation  not  dented  |  ^vlien  to  be  deemed  trne. 

£ach  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
anaw€ir,  not  controverted  by  the  reply,  where  a  reply  is  required, 
must,  for  the  purposes  of  the  action,  be  tal'eu  as  true.  But  an 
allegation  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
required,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 
Co.   Proc,  f  168;   L.   1884.   ch.  400.    See  H  500,  514. 

S  S23.  HVhen  pleadlngr  mnat  be  T^erlfledi  and  Trbcn  T-erlfl- 
cntlon  may  be  omitted. 

Where  a  pleading  is  verified,  each  subsequent  pleading,  except 
a  demurrer,  or  the  general  annwer  of  an  infant  by  his  guardian 
ad  litem,  must  .also  be  verified.  But  the  verification  may  bo 
omitted,  in  a  case  where  it  is  not  otherwise  specially  prescribed 
by  law,  where  the  party  pleading  would  be  privileginl  from 
testifying,  as  a  witness,  concerning  an  allegation  or  denial 
contained  in  the  pleading.  A  pleading  cannot  be  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admittefl  or  ullegod  therein. 
Id.,   part  of  I  150,   am'd.    Bee  i§  1757,  subd.    1;   193S. 

S  524.  Form  and  constrnctlon  of  certain  allenratlonii  and 
denlnln   In  verified   plendinfr. 

The  allegations  or  dniials  in  a  verified  pleading  must,  in 
form,  bf»  stated  to  be  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  an<l 
belief  of  the  party,  they  must  be  regarded,  for  nil  purposes, 
inclnding  a  criminal  prosecution,  as  having  been  made  upon 
the  knowledge  of  the  person  verifying  the  pleading.  An  allega- 
ti'^n  that  the  party  has  not  sutticient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  must,  fr»r  the  si.me 
puriioses,  be  regarded  as  an  Allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

I  525.   Verification  $  Ko^t  and  by  frliom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  party, 
or,  if  there  are  two  or  more  parties  united  in  interest,  ami 
pleading  together,  by  at  leapt  one  of  them,  who  is  acquainted 
with  the  facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  State  are.  or  a  public  oflicer,  in 
their  behalf,  is  the  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts. 

3.  (Ani*a,  187».]  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where  the  attorney 
resides,  or  if  the  latter  is  not  a  resident  of  the  State,  tho  county 
where  he  has  his  office,  and  cnpabK^  of  making  the  affidavit;  or 
if  there  are  two  or  more  pnrtii's  united  in  interest,  and  pleading 
together,  where  neither  of  them,  acquainted  with  the  facts  la 
within   that   county,   and   capable   of   making   the   affidavit;   oi 
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wliere  the  action  or  defence  is  founded  upon  a  written  instru- 
ment for  tiie  payment  of  money  only,  which  is  in  the  possession 
of  the  agent  or  the  attorney;  or  where  nil  the  material  allegations 
of  the  plemllng  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Co.   Proc.,   |  107,   am'd. 

f  R26.  Form  of  affidavit  of  verification. 

The  affidavit  of  verification  must  ])e  to  the  effect,  that  the 
pleading  is  true  to  the  knowledce  of  the  deponent  except  as  to 
the  matters  thori'in  stated  to  be  alleged  on  information  and 
belit'f,  and  that  as  to  those  matters  he  believes  it  to  be  true. 
Where  It  is  made  by  a  person,  <)th(»r  than  the  party,  he  must 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 

Id.,  f  157. 

S  527.  \%'lien  verification  may  be  confined  to  a  counter- 
claim. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  up 
a  counterclaim,  and  also  a  defence  by  way  of  denial  or  avoidance, 
the  allidavit  of  verification  may  be  made  to  refer  exclusively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 

S  528.  Remedy  for  defective  verification,  or  want  of 
verification. 

The  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  the  same  as  an  unverified  pleading.  Where  the  copy  of 
a  pleading  is  served  without  a  copy  of. a  sufficient  verification, 
in  a  case  where  the  adverse  party  is  entitled  to  a  verifieJ 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  elects  so  to  do. 

$  520.  IVlien  defendant  not  excused  from  verifying 
anai>ver  to  cliarffe  of  frand. 

A  defendant  is  not  excused  from  rerifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  suffered  a 
judgment,  or  executed  a  conveyance,  assignment,  or  other  in- 
strument, or  transferred  or  deliviTed  money,  or  personal  property, 
wifh  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
being  a  party  or  privy  to  such  a  transaction  by  another  person, 
with  like  intent  towards  the  croiiitors  of  that  person;  or  with 
any  fraud  whatever.  afTecting  a  right  or  the  property  of  another. 

Sahntflnrc^  of  2  R.  S.  174,  S  41  (2  Edm.  181),  and  L.  18S3,  ch.  14,  |  1 
(4    Rdm.    &31). 

I  530.   fAm'd,  1877.]    Private  statute |  how  pleaded. 

In  pleading  a  private  statute,   or  a  right  derived   therefrom, 
it  is  sufficient  to  designate  the  statute  by  its  chapter,  year  of 
passage,   and    title,   or   in   some   other   manner   witn   convenient 
ceiiainty,  without  setting  forth  any  of  the  contents  thereof. 
Co.   Proc.,    i   1G3.   am'd. 
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f  S31.  [Am'd,  10O4.]  Aoconnt,  how  pleoaed.  Dill  of  pnr- 
tlenlars. 

It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading,  the 
items  of  an  account  therein  alleged;  but  in  that  case,  he  must 
deliver  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,  which,  if  the  pleading 
is  verified,  must  be  verified  by*  his  afiidavit,  to  the  effin^t,  that  he 
believes  it  to  be  true;  or,  if  the  facts  are  within  the  i)ersonal 
knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
i»  not  within  the  county  where  the  attorney  resides,  or  capable 
of  making  the  afiidavit,  by  the  atfidnvit  of  the  agent  or  attorney. 
If  he  fails  so  to  do,  he  is  [)rcciudod  from  giving  eviilence  of  the  ac- 
count. The  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  may  direct  the  party  to  deliver  a  further  account,  whiM-e 
the  one  delivered  is  defective.  Upon  application  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  aflarmative  allegation  of  which  particulars  have  not 
been  delivered. 

Co.  Proc.,  i  168,  amd;  L.  1804,  ch.  600.     In  effect  April  20,  1004. 

f  632.  Jvdflrmenti  how  pleaded. 

In  pleading  a  judgment,  or  other  detorminatiou,  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
lish the  facts  conferring  jurisdiction. 

Id..  §  161. 

I  633.  Conditions  precedent;  hoiv  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 
performance. 

Id.,  part  of  S  1C2. 

S  534.  Inatrnuient  for  pa  lament  of  money;  lio^'  plexuled. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  instrument  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 
due  to  him  thereon,  from  the  advrrse  party,  a  spc^cified  sum, 
which  he  claims.  Such  an  allegation  is  eoiiivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 

Id.,  part  of  I  162,  ain*d.     See  $  1017. 

I  535.  Pleadlnflr*  In  libel  and  slander. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken 
concerning  him;  and,  if  that  allegation  is  controverted,  the  plain- 
tiff must  establish  it  on  the  trial.  In  such  an  action,  the  d<»fend- 
aut  niai*  prove  mitigating  circnmstnnces.  notwithstanding  that  ho 
has  pleaded  or  attempted  to  prove  a  justification. 

Id.»  f  16«. 
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f  Sao.  rAni*c1y  'J877.J  Pleadlnir  iuitlir«tiiiflr  clrciun»tAnceH 
in  action  for  u  irrouK. 

In  an  action  to  recover  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plaintiff's  damages,  if  thoy  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain- 
tiff's damages,  prove  facts  of  that  description. 

§  537.  [Ant'd,  1870.]  Frfvolons  pleadlngrs;  hofr  diiipoaed 
of. 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli- 
cation pursuant  to  this  section. 

Co.   Proc.,   §  247.     See  §   547. 

8  538.  SIiauK  defences  to  be  stricken  out. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id.,  S  152.  am'd. 

§  6:)9.  Material  variances;  liofv  provided  for. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  terms 
as  it  deems  just. 
Id.,  s  ICO. 

S  540.  Imninterial  variances;  ho^r  provided  for. 

AVhere  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  "court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may   order  an   immediate  amendment,   without 
costs. 
Id.,  S  170. 

S  541.  \%'liat  to  be  deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the  pro<»f  is  directed, 
is  unproved,   not  in  some  particular  or  particulars  only,  but  in 
it.s  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 
Id.,  §  171. 

f  '$42.  f  Am'd,  18&7.J    Amendments  of  coarse. 

*Vithiii  twenty  <lays  after  a  pleading,  or  the  answer,  demurrer 
or  reply  thereto,  is  served,  or  at  any  tide  before  the  period  for 
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answering  it  expires,  tlie  pleading  may  be  once  amended  by  the 
party,  of  course,  wltliout  costs  and  without  prejudice  to  the  pro- 
ceedings already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
which  the  cause  is  or  may  be  noticed,  the  amended  pleading  ma^ 
be  stricken  out,  or  the  pleading  may  be  restored  to  its  original 
form,  and  such  terms  imposed  as  the  court  deems  just. 

Oo.   Proc.,  part  of  {  172,  remodelled;  L.  1897,  cb.  470.     In  effect  ^e§t.  1, 
IflOT. 

f  S48.  Amended  pleadlngr  to  be  served)  ans^rer  thereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failure  to  demur  to,  or  answer  the  original  pleading. 
Id.,  part  of  S  172.  and  of  {  146. 
S  S44.  [Am'd,  1877.]    Savplemeutal  pleadln^a. 

Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
part  thereof.  The  party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  cases  presented  by  the  original  and  supidemental 
pleadings. 
Id.,  %  177,  am'd. 

I  S45.  [Am*d,  187T.]    Motion  to  «trlke  out  IrreleTwatr  «t«.» 
■•atter. 

Irrelevant,  redundant,  or  scandalous  matter,  contained  in  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
aggrieved  thereby.  Where  scandalous  matter  is  thus  stricken 
out,  the  attorney  whose  name  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court. 
Id.,  f  leO,  am*d.    See  Rale  22. 

f  94^   [Ain^d,  1877.1    Indefinite   or  uncertain  alleflration«. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing, are  so  indefinite  or  uncertain  that  the  precise  meaning  or 
application  thereof  is  not  apparent,   the  court  may  require  the 
pleading  to  be  made  definite  and  certain,  by  amendment. 
Id.,  part  of  f  160.  am*d.     See  Rule  22. 

H  547.   [Addedy   10O8.1  MotlonM  for  Jndsrment  npou  plead* 

If  either  party  is  entitled  to  jtidgmont  npon  the  pleadings,  the 
court  may  upon' motion  at  any  time  after  issue  joined  give  judg- 
ment accordingly- 
Added,  U  me^  <*.  ?66.     In  effpct  Sort.  1.   1908, 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action* 

TITLE    L-  Arrest,  Pending  the  Aettoa,  and  Proceedings  Therev|»OB. 

TITLB  II.~  Ivjsnetlon. 

TtTLS  ni.-  AttMhneBt  of  Propertj . 

TITLE  IT.  -Other ProTUtonnlBeBedles;6eneralaiidHiteelUneonsPrQTlBlOBS. 

TITLE  L 
Arrest,  pending  the  action,  and  proceedings  thereupon. 

Article  1.  Cases^  where  an  order  of  arrest  may  be  granted,  and  persons  liable 

»•  nfi?w5n?5S""J^;  *^^  J«fatlnff  or  modifying  the  oider  of  arreat. 
8.  Discharging  the  defendant  npon  bail  or  depoalt ;  Justlflcatlon  of  the 
bail  and   disposition  of  the  deposit.  ,jM»tui»-«i«iH  wx  me 

4.  Charging   and   discharging   bail. 

ABTIGC^B  FIRST.* 

Cases  where  an  order  of  arrest  may  be  granted,  and  peraont 
liable  to  arrest. 

8ec,  548.  ^1^^^.%^ eVStt^lU^""  proceedings,  without  a  statutorf 

bm'  wSoS  itt  !J*K*  *»°  ^"^\  depends  upon  the  nature  of  the  action. 
Ml'  oSt?  *lfh/n^*Ll,I^  ^l^""^  der.end8  partly  upon  extrinBlc  facts. 

Setion^?^  granted;    when    of   right,    and    when    dls- 

£?•  wwS?  i"?^*'Ji  "''^   *?  /^®^*   '»»>»*  *«  •'rest. 
rSS'  S??®°,  not  to  be  arrested,  except,   etc. 

charged"*         ^"^    *"'""*    ^°^^'   fourteen.    If   arrested,    to    be    dl» 
BW.  Person   sued  in  a  representative  capacity,   not  to  be  arrested. 
8  648.    FAm'd,  18TT.]       No  pt-mon  to  be  arrested   In   civil 
proceedlnira,    ^vlthont    n    Htatntory     provUlon.        Ne    exeat 
ADollMlied. 

^A«^!i"^"   shall    not   be   arrostod   in   a   civil   action   or   special 

pi2«r u^bo/r'^'^V  r^  u^^**'*''^"^^  ^y  «^**"*^-     The  writ  of  ne 
exeat  IS  hereby  abolished. 

Substitute   for  Co.   Proc,  {  178. 

I  649.  [Am'd,  1877  and  1880.]  Wlien  the  rlfflit  to  arrent 
depends  upon  the  nature  of  the  action. 

♦w  .Ifil^"^ k"*  ".^F  l>^.  arrested  in  an  action,  as  prescribed  in 

causes:    '  ^^^"^  *^^  •'^^*^"  ''  ^"^"^^'^  '^^  ^'^^'^'^  ««  the  ?oUowiu"i 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  iniurv  trt 
^'TL'^;«r'"^^''£*^t^^«.^«''^"'  ^^^'^^^  detemioi  or  conveTsicm 
^  SlXS?'-^'"''Sf'**^'  ^''^^''^  ^^'  *  l'^^^"«^  to  marry;  misconduct 
Z^^f^K''^  ''^''^'  '''•J"  "  professional  employment;  frand;  or 
thAf  oLVfT^''  ""  ^^«Jtel  where  it  is  alleged  in  the  compliin? 
that  the  chattel  or  a  part  thereof  has  been  concealed  removed 
or  disponed  of  so  that  it  cannot  be  found  or  taken  brtheXerK? 
snd  with  intent  that  it  should  not  be  so  found  or  taken  or  t^ 
deprive  the  plaintiff  of  the   benefit   thereof  r  or  to  ?^V^or 

♦  See  Lcvrs  1886,  ch.  672. 
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money  received,  or  to  recover  property  or  damages  for  the  con- 
version or  mii^application  of  property  where  it  is  alleged  in  the 
complaint  that  the  money  was  received  or  the  property  was  em- 
bejEzled  or  fraudulently  misapplied  by  a  public  oflicer  or  by  un 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiflf  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 

3.  To  recover  money,  funds,  credits,  or  property,  held  or 
owned  by  the  State,  or  held,  or  owned,  officially  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a 
municipal  or  other  public  corporation,  board,  officer,  custodian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  received, 
converted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving,   paying,   converting,   or  disposing  of  the  same. 

4.  [Added,  ISTOj  ani*d,  lss«0  In  an  action  upon  contract, 
express  «^r  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complakit  that  the  defendant  was  guilty  of  a 
fraud  in  contracting  or  incurring  the  liability,  or  that  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  or  disposed  of  his  property  with  intent 
to  defraud  his  creditor;^,  or  is  about  to  remove  or  dispose  of  the 
same  with  like  intent;  but  where  such  allegation  is  made,  the 
plaintiff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  Is  not  a  bar 
tp  a  new  action  to  recover  upon  the  contract  only. 

0>.  Proc.,  $  170,  am'd;  L.  1886,  oh.  072. 

§  B50.  [Am'd,  1877  and  IRSO.]  AVhen  the  rlflrht  to  arrest 
depends  partly  upon   extrinsic   facts. 

A  defendant  may  also  be  arrested  m  an  action  wherein  the 
judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  \\oul(l  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  renident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  danger 
that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual. 

Satatltate  for  part  of  f  179,  Co.  Proc. ;  L.   1886,  ch.  072. 

i  551.  [Am'd,  1877  and  lH8<t.]  Order  wlten  and  where 
arx^ntedf  when  of  rl^ht,  and   ^'hen  discretionary. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
be  grante<l  only  by  the  court,  is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment, 
unless  an  appeal  from  the  judgment  is  pending,  upon  which 
security  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  in  pcction  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 

L.  188C,  ch.  672. 

9  RR2.    ForelRrn  indarnient  not  to  nflTeet  riiplit  to  tirrcst. 

The  recovery  of  judmer.t  in  a  court,  not  of  the  State,  for  the 
aafne  cause  of  action;  or.  where  the  action  is  founded  upon  fraud 
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or  deceit,  for  the  price  oi  value  of  the  property  obtained  thereby; 
«loes  not"  afl'ect  the  right  of  the  plaintiff  to  arrest  the  defendant, 
as  prescribed  in  this  title, 

S  55:t.  [AmM,  1S77.]  "Woman  not  to  be  arrested,  except, 
etc 

A    woman   cannot   be   arrested,    as    prescribed    in    this   tith>, 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
court;  or  where  it  appears,  that  the  action  Is  t^^  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 
Last  sentence  of  Go.  Proc.,  |  170. 

§  564.  [Ani'd,  1877.]  Idiot,  lunutie»  or  Infant  nnder  foar- 
teen.  If  iirrested,  to  be  discliurgred. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privi- 
leged person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

I  5S5,  Person  auc«l  In  a  reprenentatlve  capacity,  not  to 
be  arrested. 

A   person    prosecuted    in   a   representative   capacity,    as   heir* 
executor,  administrator,  legatee,  devisee,  next  of  kin,  assignee, 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 
Modelled  apoo  2  £.  S.  848.  9  »  (2  Bdm.  368). 
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ARTICI^E3  SC2COND. 

Qramting^  executing,  and  vacating  or  modifying  the  order  of 

arrest. 

Bee.  666.  Order  required  for  arrest;  how  granted. 

657.  Proof   necessary   to  procure   order. 

668.  When  order  may  be  granted;  effect  of  complaint  subaequently  made. 

658.  Security,   apon  order  of  arreet  made  by  a  Judge. 

560.  Id.;  upon  order  of  arrest  granted  by  the  court. 

561.  Contents  of  the  order;  to  whom  directed;  when  to  be  executed. 

562.  Gopi>j  of  papers  to  be  delivered  to  defendant;  originals  to  be  filed. 
668.  Ari.^st;  how  made. 

664.  General  prorision  as  to  privilege  from  arrest;  discharge  of  privileged 

person. 
565.  Privilege   of  officers  of   courts. 

666.  Defendant  arrested  to  have  twenty  days  to  answer. 

667.  When  application  to  be  made  to  vacate  order  of  arrest,  etc. 

668.  Ho.,   and  to  whom  application  must  be  made;  opposing  it  by  new 

prjofs. 
600-571.   IKepeaLd.l 
572.  Supersedeas,  nnless  defendant  is  charged  In  execotion,  etc. 

$  SSe.  [Am'dy  1877.]  Order  rcaulred  for  arrest;  ho^vr 
jgrmnted. 

An  order  for  the  arrest  of  the  defendant,  except  ns  otherwise 
prescribed  in  section  five  hundred  and  fifty-one  of  this  act,  must 
be  obtained  from  a  judge  of  the  court  in  which  the  action  is 
bronjrht,  or  from  any  county  jud^e. 

Go.  Proc.,  S  180.    Bee  H  ^06, 638  aad  1949,  post. 

§  G67.    [Am'dy  1879.]      Proof  neceasary  to  procure  order, 

TliG  order  may  be  granted,  in  a  case  specified  in  section  five 
hundred  and  foriy-nine  of  this  act,  where  it  appears  by  the 
affidavit  of  the  plaintiff  or  any  other  person,  that  a  sufficient 
caui^e  of  action  exists  against  the  defendant,  as  prescribed  in 
that  secHon.  It  may  be  granted,  in  a  case  specified  in  section 
five  hundred  and  fifty  of  this  act,  upon  the  like  proof  that  a 
snfncient  cause  of  action  exists  ngninst  the  defendant,  as  pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determine  the 
amount  of  bail  to  be  required. 

Id..   %  181,  with  modlflcaUons. 

}  558.*tATO»d,  1870,  1886.]  Wlien  order  may  be  fcranted) 
effect   of  complaint   sabaeqnently    ina«le. 

Subject  to  the  provisions  of  the  las':  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons, but  at  any  time  after  the  filing  or  service  of  the  com- 
plaint, the  order  of  arrest  must  bo  vacated  on  motion,  If  the 
complaint  fails  to  set  forth  a  sufiicicnt  cause  of  action,  as  re- 
quired by  section  five  hundred  nno  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  Hervice  of  the 
complaint,  the  court  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amended  complaint  so  as  to 
conform  to  the  allegations  required  in  subdivisions  two  and  four 
of  section  five  hundred  and  forty-nine  of  this  act 

Id.,  I  183;  L.  1886,  cb.  672. 
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I    558.     [Am'd,     1879.]       S>t^c*arltyy     upon     or«ler     or     arrcKt 
made  by  Jadve. 

Except  where  tl.s  action  is  brought  for  a  cause  specified  in 
subdivision  third  of  section  live  hundred  and  forty-nine  of  this 
act,  or  in  a  case  \.  here  it  is  sjRH'ially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  given  ih 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  suthcient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment*  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 
Go.   Proc.,  part  of  |   182. 

9  560.    Id. I  upon  order  of  arrest  arranted  by  tbe  court. 

Where  the  order  can  be  granted  only  by  the  court,  an  under- 
taking on  the  part  of  the  plaintiff'  may  be  dispensed  with.    If  it 
is  required,  its  form,  and  the  security  to   be  given  thereupon, 
must  be  such  as  the  court  prescribes. 
CoTors  case  of  a  ne  exeat. 

S   561.      [Am'd,   1877.]      Contentn    of   the    order;   to   whom 
directed;   frheu   to   be    executed. 

The  order  must  be  subscribed  by  the  plaintiff's  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  may 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  must  require  the  sheriff 
forthwith  to  arrest  the  <lofendant,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
The  plaintiff's  attorney  may,  at  his  option,  by  an  indorsement 
upon  the  order,  or,  where  it  wivs  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arrested.  In  that  case,  he  cannot  be  ar- 
rested afterwards,  under  the  same  order. 
Oo.  Proc.,  part  of  9  183,   am'd.  See  {  590.    See  also  Rale  18. 

§  562.    [Am'd,  1870.]     Copies  of  papers  to  be  dellT-ered  to 
defendant;  orlgrlnala  to  be  filed. 

The  order  of  arrest,  or,  where  it  was  gi  anted  by  the.  court,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and, 
in  either  case,  the  papers  upon  which  the  order  was  granted,  with 
the  undertaking,  if  any;  must  be  delivered  to  the  sheriff,  who, 
u[>on  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  papers,  upon  which  the  order  was  granted,  with  the  undeP' 
taking,  if  any,  must  be  filed,  with  the  order  of  arrest,  or  a  certi- 
fied copy  thereof,  at  the  time  prescrilMMl  for  filing  the  same,  in  see 
tion  five  hundred  and  ninety  of  this  act. 
M.,  i  184,  am'd  by  the  addition  of  the  last  aenCesce.  Bee  I  6Q0.  8e« 
also  Rale  4. 

S  5G3.    Arrest;  hpTV  made. 

The  sheriff  must  execute  the  order  by  arresting  the  defendant, 
if  he  is  found  within  his  county,  and  keeping  him  in  custody, 
until  discharged  by  law. 
^  Id.,  flrtt  dauee  of  fi   185. 
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}  664.  LAm'd,  1886.]  General  provlnlon  tut  to  privileire 
from  tirremti  dlsoliarire   of  privileired  person. 

Tii&  title  does  not  abridge  or  affect  a  priyiloKe  from  arrest 
ciTen  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
feged  person  is  entitled  to  be  discharged  from  arrest,  where 
other  provision  is  not  made  therefor  by  law,  by  the  court,  or  a 
judii^e  thereof:  or  by  the  county  judge  of  the  county  where  the 
arrest  was  made.  The  order  must  be  made,  upon  proof,  by  affi* 
davit,  of  the  facts  entitling  the  applicant  to  the  discharge;  and 
the  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
without  notice,  or  may  require  notice  to  be  given  to  the  sheriff, 
or  to  the  plaintiff,  or  to  both. 

I«.   1805.   ch.   040. 

1  S6G.    Prlvlleflre  of  olBeers  of  courts. 

An  officer  of  a  court  of  record,  appointed  or  elected  pursnant 
to  law,  is  privileged  from  arrest,  during  the  actual  sitting,  which 
he  is  required  to  attend,  of  a  term  of  the  court  of  which  he  is  an 
officer,  and  no  longer;  but  an  attorney  or  counsellor  is  not  thus 
privileged,  unless  he  is  employed  in  a  cause,  to  be  heard  at  that 
term. 

2  R.  S.   290,  S  86  (2  Edm.  300).   am*d. 

S  66e.  Defendant  arrested  to  baire  twenty  days  to 
nnaiprer. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,    a  defendant,  arrested    before   answer,    has   twenty   days, 
after  the  arrest,  in  which  to  answer  the  complaint;  and  judgment 
must  be  stayed  accordingly. 
Sabfltltuted  for  part  of  Ck).  Proc.,  (  183. 

i  667.  [Am*d,  1877.]  When  application  to  be  made  to 
-vacate  order  of  arrest,  etc. 

Except  whore  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty 
days  after  the  arrest,  apply  to  vacate  the  order  of  arrest;  or  to 
reduce  the  amount  of  bail;  or  to  iucrease  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alterniitivo.  In  a  cnse  whore  the  order  of  arrest 
can  be  granteti  only  by  the  court,  a  like  application  may  be 
made,  at  any  time  within  twenty  days  after  the  arrest;  and  an 
application  to  increase  the  security  given  by  the  plaintiff,  may  be 
made  at  any  time  before  final  judgment. 

Id. 

$508.  fAm*d,  1877.]  Ho^w  and  to  -whom  application  mnmt 
be  made  I  opponlngT  it  by  ne^v  proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  whioh  the  order  was  granted;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper: 
and  the  application  must  be  heard  upon  those  papers  only.  Or 
it  may  be  founded  upon  proof,  by  affidavit,  on  the  part  of  the 
defendant;  in  w^hich  case,  it  must  be  made  to  the  court,  or,  if  the 
order  was  granted   by  a  judge  out   of  court,   to   any   judge   of 
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the  court,  upon  notice,  and  it  may  be  oppoBcd  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  of  arrest  Yecited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a  dis- 
charge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
case,  the  plaintiff  may  show  any  matter  in  avoidance  thereof* 
which  he  might  show  upon  the  triaU 
Substitute  for  Co.   Proc.,  I  2K, 

§  R«9.  [Repealed,  1877.] 

§  570.   [Repealed,  1877.] 

S  B71.  [Repealed,  1877.] 

I   S72.   [Am'd,   1877,   1882  and    1880.]    Snpeniedeas,   iiale»« 
defendant  i«   cbarfired  In   execntlCMniy   etc. 

Except  in  a  case  where  an  order  of  arrest  can  be  granted  only 
by  the  court  if  the  plaintiff  unreasonably  delay  the  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  days  af- 
ter it  is  H  his  power  to  do  so,  or  neglects  to  issue  execution 
against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  event 
neglects  to  issue  the  same  within  three  months  after  the  entry 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforcement  of  his  remefiies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  b€?- 
fore  the  issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  produce  a  continued  and  extended  imprisonment  by 
virtue  of  the  separate  mandates  in  the  different  actions,  the  de- 
fendant must  upon  his  application,  made  upon  notice  to  the 
plaintiff,  be  discharged  from  custody  if  he  has  already  been  taken 
under  the  mandate  against  him  in  such  action;  or  if  he  has  not 
yet  been  imprisoned  therein,  be  relieved  from  imprisonment  by 
virtue  of  such  mandate,  by  the  court  in  which  the  action  was 
commenced,  unless  reasonable  cause  is  shown  why  the  applica- 
tion should  not  be  granted.  A  defendant  discharged  as  pre- 
scribed in  this  section  shall  not  be  arrested  upon  an  ezeCtttiOD  is- 
sued upon  the  judgment  in  the  action. 
C«.  Proc.,   part  of  i  288.   am'd;   L.   1886,  ch.   672. 
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ARTICJLK  THIKD. 

Ditduirging  the  defendant  upon  hail  or  deposit;  fuUiflcaiion  of 
the  bail  and  di^sition  of  the  deposit, 

8ee.  STB.  DetendAnt  to  be  dlacliarffed  on  ImlII  m  deposit. 

674.  When  defeDdant  may  elect  to  give  bail,  etc.,  or  bond  for  liberties. 

675.  Undertaking  of  the  bail;   wbat  to  contain. 

676.  Kxamlnatlon  of  persona  offered  as  ball. 

077.  FUlng,  etc.,  of  papers;  plalntifrB  acceptance  or  rejection  of  bafl. 
578.  Notice  tft  Jarladictlon;   new   ondertaking,    if  otber   bail  is  given. 

679.  Qualifications  of  baU. 

680.  Justification   of  baU. 
081.  Allowance  of  ball. 

582.  Deposit  of  money   with  sheriff. 

688.  Payment  of  deposit  Into  court  by  sheriff. 

584.  Substituting    bail    for    deposit. 

686.  How  deposit  disposed  of. 

586.  When  deposit  to  be  paid  to  a  third  person. 

687.  BberUr,  when  liable  to  baO;  his  dlschaxve  from  liability. 
568.  Proceedings  on  judgment  against  abeilfr. 

688.  BaU  liabfe  to  sheriff. 

690.  Filing  papers  if  ball  not  giyen. 

§  B7S.    Defendant  to  be  dlseliarired  on  bail  or  deposit. 

The  defendant,  at  any  time  before  he  is  in  contempt,  where 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  case, 
at  any  time  before  execution  ajGrainst  his  person,  must  be  dis- 
charged from  arrest,  either  upon  giving  bail,  or  upon  depositing 
the  sum  specified  in  the  order  of  arrest.  The  defendant  may 
^ye  bail,  or  make  the  deposit  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night;  and  he  must  have  reasonable  op- 
portunity to  see*  for  and  to  procure  bail,  before  being  committed 
to  jail. 

Co.  Proc.,   (  186,  am'd.    See  post,  (  1700. 

§  674.  IVben  defendant  may  elect  to  give  ball,  etc.,  or 
bond    for    liberties. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  vir- 
rue  of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  an  execution  against 
his  person  has  not  been  issued,  he  may  eU*rt,  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  aa 
prescribed  in  this  article. 

I  675.    Undertaking  of  the  ball;  Trhat  to  contain. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriflP  a 
written  undertaking,  in  the  sum  Kpecified  in  the  order  of  arrest, 
executed  by  two  or  more  sufficient  bail,  stating  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  ppecified  in  the  order;  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 
deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 
action,  and  will  pay  any  sum  recovered  against  him  in  the  action. 

*  Brror  In  engrossing  for  **  seeli.'* 
'**  Word  •'  the  "  omitted  by  error  In  engrossing. 
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3.  In  any  other  case,  that  the  defendant  will,  at  nil  timps. 
render  himself  amenable  to  any  mandate,  which  may  be  issued 
to  enforce  a  final  jnd^ient  against  him  in  the  action. 

Substitute  for  Co.  Proc,  §  187. 

S  r»70.  [Am*<l,  187t).]  Bxniiif nation  of  pemonpi  olfen^^  mt- 
bull. 

It  is  not  necessary  that  the  undertaking  shouW  be  appr»f*«^ 
or  accompanied  with  an  atlidavit  of  justification  of  the  baif.  Hut 
the  officer,  takinjr  the  acknowledsment  of  the  uiulortakinj?.  itio«»i, 
if  the  sheriff  so  requires,  examine  under  oath,  to  a  rea?<oiiabI.^ 
extent,  the  persons  ofTerinsr  to  become  bail,  eoncerninff  tltt»ir  prop 
erty  and  their  circumstances.  The  examination  mast  be  reduc(>d 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  under- 
taking. 
From  2  R.  S.  380,  S  20  (2  Edm.  395). 

§  577.  fAniM,  1870.1  Fl liner,  etc.,  of  papers |  plalntilTpi 
ae<*oi>tnn(*o   or  rejection   of  liall. 

Within  three  days  after  bail  is  priven,  the  sheriff  most  deliver  to 
the  plaintiff's  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiflTs  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  he 
does  not  accept  the  bail:  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriflF  is  exonerated  from  liability. 

Co.  Proc.,  I  192,  am'd. 

I  R78.  Notice  of  Jnntlllcatlon;  new  nndertnklnff,  if  other 
ball   1m   fclven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  speoifyiuff  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  ju<lse 
of  the  court,  or  a  county  judire.  at  a  si)ecified  time  and  place:  tlie 
time  to  Ik*  not  h'ss  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  wb<»re  one  of  the  bail  re- 
sides, or  where  the  d«  frMidnnt  was  arrested.  Tf  other  bail  are 
.s:iv«'n,  a  new  nndertakin.ir  must  be  executed,  as  prescribed  in  sec- 
tion 57r»  of  this  act. 

Td..  6  103,   nm'd. 

$  %%79.    CinnllflcntionH  of  Itnfl. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  mast  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  Stnte. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
f»f  arrest,  exclusive  of  property  exempt  from  execution:  but  the 
judpe,  on  justification,  may  allow  more  than  two  bail  to  justify, 
severally,  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  sufficient  bail. 

Id.,  5  104.  nra'd. 

S  R80.    Jnittltlcntlon  of  1>nll. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judpe.  at  the  time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching: 
his  sufficiency,  in  such  manner  as  the  judjcre,  in  his  discretion, 
thinks  proper.  The  jud^e  may.  in  his  discretion,  adjourn  the 
examination  from  day  to  day.  until  it  is  completed:  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day.  unless  by 
consent  of  parties.  Tf  required  by  the  plaintiff's  attorney,  the 
examination  must  be  reduced  to  writinjr,  and  subscribed  bj'  the 
bail. 

Co.  Proc.,  S  196,  am'd. 
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f  581.    Allo'vvaneo  of  ball. 

If  the  judge  finds  the  Iwiil  suflfcient,  he  must  annex  the  exami- 
nation  to   the   Dudertakini?,   indt>rse   his   allowanre   thereon,   and 
cause  them  to  be  fih^l  with  the  clerk.     The  sheriff  is  thereupon 
exonerated  from  liabllitj'. 
Id.,  S  196,  ani'd.     Sec  post,  S  1705. 

f  582.  [AmM,  1D04.]     DoftOHlt  of  money  with  sherllf. 

A  defendant,  or  other  perst^i  arrested  or  attached  on  civil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  ifiviug  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act,  may  instead  of  giving  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
upon  such  process,  or  which  might  he  required  in  such  under^ 
taking.  The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
so  made  in  lieu  of  an  undertaJjing  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfactiott  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escaiH*,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  es<-ape,  tiie  whole,  of  such  deposit  must 
b*»  refunded  to  the  prison<'r  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  bni-1  cyi  aftnchnient  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 
Id.,  %  197,  am'd;  L.  inoi,  ch.  384.     In  effect  April  2n,  1904. 

§  583.  Payment  of  deposit  Into  court  by  nherlff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  official  bond  of  the  s!!eriff  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 
Id.,  i  198. 

I  581.    Snbstitntinfir  bail  for  deposit. 

If  money  is  deposited,  as  prescribt^d  in  the  last  two  sections, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  whom  the  justification  is  had.  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
accordingly. 
Id.,  1 180,  am'd. 

{  585.    iBLo-wr  deposit  dlMpoiied  €t4. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
section,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  dei>osit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  deposited,  and  remainintr  unapplied,  must  be  refunded  to 
the  defendant  or  his  reijresentative. 

Sabstltwte  for  Co.  Proc.,  S  200. 
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{  S86.    Whcii  deposit  to  be  pnld  to  a  third  person. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  expressing  any 
other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  he  recorded; 
and  the  sheriff  must,  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plaintiffs  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  mast 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  last 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

fi  587.  rAm*d,  1877.1  Sheriff,  when  llithle  m»  ball;  hl«  dls- 
chargre  from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
the  bail,  if  any,  given  by  him,  do  not  justifj%  when  they  are  not 
accepted,  or  if  the  sherilGf  fails  to  pay  the  deposit  into  court  as 
required  by  section  583  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriflF  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performance 
of  the  uct  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Co.  Proc,  i  201,  am*d. 

§  588.    Proceedlni^M  on  Judgment  dfra-lnnt  sheriff. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,   and   an  execution  thereon   is  returned  wholly  or  portly 
unsatisfifM,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 

Id..  8  202. 

$  589.    Bail  liable  to  sheriff. 

The  bail  taken  upon  the  arrest  unless  they  justify,  or  other 
bail  are  given  and  justify,  are  liable  to  the  sheriflP  for  all  dam- 
ages, which  he  sustains  by  reason  of  the  omission. 

Id..  8  203. 

f  500.  TAmM,  1879.1  Fillnfc  papers  if  ball  not  vlvem. 
Within  ten  days  after  the  defendant  is  arrested,  if  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriflf  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  hira,  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  instead 
of  the  original. 

See  H  BCl.  562.     See  also  Rule  4. 

138 


c.  7, 1. 1,  a.  4  ARREST  AND  BAIU  §i  591-SM 

articIjB  fourth. 

Charffing  and  discharging  bail. 

Sec  601.  When  defendant  may  be  aurrendorod. 

002.  How  aorrender  to  be  made;  exoneration  of  ball  thereupon. 

503.  Ball  may  arrest  defendant.. 

604.  Voluntary  aurrender;   exoneration  of  ball  thereupon. 

506.  Rl«htfl,  etc.,  of  sbcriff  who  la  liable  aa  ball. 

506.  Ball;  bow  proceeded   against. 

601.  Certain  executions  necessary  before  action  against  bail. 

608.  Duty  of  aberirr  on  sucb  executions. 

600.  Defences  in  action  againflt  bail. 

flOO.  Relief  of  bail  where  principal  ia  Imprisoned  on  criminal  charge. 

601.  Ball  exoneratiHl  by  death,  etc. 

§  SOI.  "Wlieii  defendant  may  be  surrendered. 
Except  in  an  action  to  recover  ii  chattel,  the  bail  may  sorrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  may 
surrender  himself  in  exoneration  of  tlie  bail,  before  the  expira- 
tion of  the*  time  to  answer,  in  an  action  against  them.  The  sur- 
render must  be  made  to  the  aherlff  of  the  county,  where  the  de- 
fendant was  arrested. 

OOb   Proe.,  S  1^  flnt  and  last  clanaes,  am'd. 

§  S92.  MoMr  anrrender  to  be  made;  exoneration  of  ball 
thereupon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  hia  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
livered to  the  sheriff,  who  must  detain  the  defendant  In  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  X"[j)on  the  ap- 
plication of  the  bail,  made  upon  notice  to  the  plaintiff's  attorney, 
and  upon  production  of  the  sheriff's  certificate  rnd  a  copy  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directiug 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
used  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,   part  of   I   188,    am'd. 

{  583.    [Ain*d,  1877.]      Ball  may  arrewt  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  theui- 
selves  arrest  him,  or,  by  a  written  authority,  indorsed  on  a  cer- 
tified copy  of  the  undertaking,  may  empower  another  person  to 
do  so,  and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

Id.,  i  180,  am'd. 

S  694.  Voluntary  avrrender;  exoneration  of  ball  tbere- 
npon. 

Where  the  defendant  surrenders  himself  in  exoneration  of  hIa 
bail,  he  must  present  himself  to  the  sheriff,  niid  require  the  sheriff, 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  bail. 
The  sheriff  must  detain  him  accordingly,  as  pre8crib<»d  in  sub- 
division second  of  section  592  of  this  act;  and,  if  requested  by  the 
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bail,  at  any  time  after  the  surrender,  the  sheriff  must  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act. 

{  696.  Rlslita,  etc.,  of  nherlll  ^vbo  Is  liable  for  ball. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and 
priTileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  fVom.  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel;  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  conseque'nce  of  an  act  or  omission  of  the  sheriff. 

I  696.  Ball)  bow  proceeded  against. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  against  by  action,  and  not  otherwise. 
Co.  Proc..  1 190. 

I  697.  Certala  execatlonii  necemiary  before  action 
asalniit  ball. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  |in  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  been  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 

2  R.  S.  883, 1 31  (3  Edm.  897).  am'd. 

I  698.  Doty  of  «berllE  on  iineb  execntlouii. 

The  sheriff  must  diligently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  Inst  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 

Id  ,132. 
I  699.  Defences  In  action  agralnst  ball. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  five 
hundred  and  ninety-seven  of  this  net:  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sh<>riff  to  enforce  it:  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 
Id.,  i  SS,  am'd. 
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%  OOO.  Relief  of  ball  ^vltere  principal  la  Imprisoned  on 
criminal  eltarve. 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
baili  is  imprisoned,  either  within  or  >Yithout  the  State,  upon  a 
criminal  charge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  uixtn  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
quires. 

L.  1845,  ell.  231, 1  4  (4  Edm.  554).  sulMtltate  for  Co.  Pfoc..  1 191 

I  601.  Ball  exonerated  by  death,  etc. 

Except  i;i  an  action  to  recover  a  chattel,  the  bail  must  be  ex- 
(Hierated  where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  The  death  of  the  original  defendant. 

2.  Ilis  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ac^ 
tion  against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaintiff's  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
upon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  if  it  had  been  made  before  answer. 
Sntetltnte  for  2  B.  B.  S8G, « 16  and  84,  and  Co.  PMie.,  f  m. 
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TITLE  II. 
Injunction. 

Article  1.  GaB«e  where  an  Injunction  xnay  be  granted;  granting  and  Mrrlee  •< 
an  Injunction  order. 
2.  Security. 
8.  Vacating  or  modifying  an  injunction  order. 

article:  first. 

CcLses  where  an  injunction  may  be  granted;  granting  and  service 
of  an  injunction  order. 

Sec.  602.  Writ  of  injunction  aboliabed,  and  order  substltnted. 

603.  Injunction,  when  the  right  thereto  depends  upon  the  nature  of  thm 

action. 

604.  Id.:  when  the  right  thereto  depends  upon  extrinsic  facts. 

605.  Reetrictions  upon  injunction  to  restrain  State  ofBcera. 

606.  By  whom  injunction  granted  in  other  caaea. 

607.  Proof  necessary  to  procure  Injanction. 

608.  At  what  time  the  order  may  be  granted. 

609.  When  notice  required  or  not  required.      Injunction  pending  an  ap- 

plication. 

610.  Order  must  recite  grounds ;  service  of  order. 

I  WKi.  Writ  of  Injanction  a1»oli»lted,  And  or4«r  anbatl- 
tnted. 

The  writ  of  injunction  has  been  abolished.     A  temporary  in- 
junction may  be  granted  by  order,  as  prescribed  in  this  article. 
Part  of  Co.  Proc.,  i  218,  am'd. 

I  608.  Injnncftlony  'vrlaen  tlte  riirlit  tbercto  depends  npon 
the  nature  of  the  netlon. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis-* 
sion  or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Co.   Proc,   {  219,   first   clause,    am'd. 

S  «04.  [Am'd,  1877.]  Id.;  when  the  rlvht  thereto  depends 
npon   extrinsic   facts. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position. 

SniMiUtated  for  the  remainder  of  Co.  Proc.,  |  210. 
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S  «M».  LAm'd,  IMtlS.]  Ke«trlctlon«  vpon  Injunction  to 
restrain  State  olIlcerM. 

Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term 
thereof,  mtting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

L.   1895,  ch.  946. 

f  €M>6,  By  TThom  tnjnnetlon  lirranted  tn  other  eases. 

Bxcept  where  it  is  otherwise  specially  prescribed  by  law,  an 
injunction  order  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
wh«re  it  18  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court. 

Co.  Pxw.,  iwrt  of  i  218.     See  H  17S7,  1802,  1809. 

9    907.     [Am'dy    1877.]      Proof    necessary    to    procure    in- 

jNmotton* 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
judge,  by  the  affidarit  of  the  plaintiff,  or  any  other  person,  that 
sufficient  grounds  exist  therefor. 
I<L,  part  of  S  220,  am'd. 

9  608.  [Am'd,  1877.]  At  What  time  the  order  may  be 
arranted* 

The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

Id.,  remainder  of  {  220. 

I  600*  IVlften  notice  required  or  not  reqnlred.  Injunc* 
tlon  pendiniT  «n  application. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  or  judge,  unless  the  defendant  has  answered; 
in  which  case,  it  can  be  granted  only  upon  notice,  or  an  order  lo 
show  cause.  Where  an  application  for  an  injunction  is  made 
upon  notice,  or  an  order  to  show  cause,  either  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
hearing  and  decision  of  the  application. 
Id..  H  221  and  223,  consolidated. 

I  610.    Order  mvst  recite  f^ronnds;  serTlcc  of  order. 

The  injunction  order  must  briefly  recite  the  grounds  for  the  in- 
junction. Where  it  is  granted  by  the  court,  it  must  be  served  by 
delivering  a  certified  copy  thereof;  where  it  is  granted  by  a  judge, 
it  must  be  served  by  showing  the  original  order,  and  delivering  a 
copy  thereof.  Service  of  the  order,  upon  a  corporation,  may  be 
made  aa  prescribed  in  this  act,  for  making  itersonal  service  of  a 
iramiiions  upon  a  corporation.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  must  be  delivered  with  the  copy  of  the 
order. 
Aa  to  MTTlce  on  corporattona,  mo  luito.  ff  481  and  4S2.    See  alao  Bulea  4.  18. 
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AIITJCLK  8UCONO. 

Security^ 

Sec.  611.  Security,  on  staying  proceedings  In  an  octlon,  before  trUl. 

612.  Id.;  after  trial,  and  before  judgment. 

613.  Id.;   after  Judgment. 

614.  Money  deposited  may  be  paid  over. 
616.  Undertakiug   to   be   cancelled    thereupon. 

616.  Security     on    staying    proceedings   after   -rerdlet,    la  ejectment  Or 

dower. 

617.  Id.;  damages  to  include  waste. 

618.  Deposit   may  be  dispensed   with. 

619.  Undertaking  and  deposit;  when  dispensed  with. 

620.  Security  In  other  cases. 

621.  Special  cases  excepted. 
6322.  IKepealed.j 

628.  Damages;  how  ascertained. 

624.  Dcmages  sofctained  by  a   third  person. 

626.  Action   «n    the    undertaking. 

}  611.  Sccnrlty,  on  stayinir  proceedinva  in  nn  netloa^ 
before   trla.1. 

An  injunction  order  shall  not  be  granted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  party 
applying  therefor  gives  an  undertaking  to  the  party  enjoined, 
with  sufficient  sureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  representative,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to  him,  in  the  action  In 
which  the  injunction  order  is  granted. 

2  R.  S.   188.  9  139  (2  Edm.   196). 

I  612.    I«l.|  after  trial,  and   before  Jodfrntent. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  sum  awarde<l  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  is 
commen<*ed,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 
M.,  S  140,  am'd. 

9  eiH.    [Am*d,  1877.]      Id.;  after  Judnrment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  th  refor: 

1,  The  full  amount  of  the  judgment,  incbiding  interest  and 
costs,  must  be  paid  by  him.  into  the  court  In  which  his  action  is 
commenced;  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sureties,  to 
.  pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  be 
'^J warded  to  him  by  tne  court,  in  the  action  in  which  the  injunction 

'Irdtjf  is  granted;  not  exceeding  a  sum,   specified   in  the  under- 
taking. 
Id.,   i  141. 
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$  614.  Money  depovlted  may  be  paid  over. 

Money  paid  into  court,  as  prescribed  in  the  last  two  sectionci 
may  be  paid  over,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  undertaking  to 
the  people  of  the  State,  with  sutticient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  aa 
directed  in  the  order  or  judgment  of  the  court. 
2  B.  B.  18S  (2  IBdm.  196),  |  142,  am'd. 

i  615.   Vndertaklnir  to  be  cancelled  tbereapon. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  partj 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action, 
in  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  It,  the  court  must  give  such  directions,  aa  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the 
successful  party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

M.,  I  148. 

%  616.  Security  on  atayins  prooeedinva  after  -verdict,  in 
ejectment  or  do-fver. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  the  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  not  exceeding  a  sum  specified  In 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 
Id.,  I  144,  am*d. 

S  617.  Id.;  damavev  to  include  waate. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  bv  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  tne  property,  after  the  granting  of  the  injunction. 

Id.,  {145.    See  5  623.  post. 

f  618.  Depoult  may  be  dtapenned  with. 

In  a  case  where  money  is  required  by  the  fqjregolng  sections 
of  this  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  m 
lieu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest,  as  directed  by  the  court.  If  ai» 
undertaking  is  required,  in  addition  to  the  de.posit,  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 

Id.,  f  146,  am'd. 

;  611^.  Undertakinir  and  deposit i  wben  diapenaed  with. 

The  foregoing  sections  of  this  article  dcr  not  apply  to  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
another  action,  on  the  ground  that  a  judgment,  verdict,  report,  or 
decision  therein  was  obtained  by  actual  fraud.  In  that  case,  the 
court  or  judge  granting  the  injunction  order  may  dispense  wita 
lO  145 


§§  630-25  INJUNCTION.  c.  7.  t.  2,  a.  2 

the  deposit  of  money,  or  the  execution  of  an  undertaking,  except 
as  prescribed  in  the  next  section. 

a  R.  S.  183  (2  JEdm.  196),  1 147,  aiu'd. 

{  <I20.  [Am*dy  18T7.]     Secarlty  in  other  caaea. 

Where  special  provision  is  not  otherwise  made  by  law  for  the 
security  to  be  given  upon  an  injunction  order,  the  party  applying*, 
therefor  must  give  an  undefrtalsiug,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  w^as  not  entitled  thereto. 
Co.  Froo.,  the  first  sentence  of  1 222. 

I  «ai.  Special  caaea  excepted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision,  whereby  security  upon  granting  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

i  e2Si.  [Repealed,  1877.] 

I  623.  [Am'd,  1877.]     Damavea,  how^  aacertalned. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  ana  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  otherwise,  as  the 
court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  ma^,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner  of  giving  them  notice. 
Co.  Proo.,  last  sentences  of  H  222  and  224,  and  part  of  1 149, 2  R.  B.  190. 

I  624.  Damairea  avatalned  by  a  tlilrd  peraon. 

Where  the  defendant  enjoined  was  an  oflicer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages,  sustained  by  him, 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ages sustained,  J[)y  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

i  62B.  Aetion  on  tlte  nndertalcinv. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisions  of  this  title, 
may  bring  an  action  thereon,  without  furtner  leave  of  the  court. 
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ARTIGLB    THIRD. 

Vaf-ating  or  modifying  an  injunction  orderm 

flee.  C26.  ApplicatloD  to  vacate  or  modify,  wlthoot  notice. 

d27.  Id.;    upon    notice.  ^   ^  ^  .         ,.     ^ 

628.  ^lien  prior  niotioo  not  to  prejudice  gubseqaent  applicatun. 
628.  New  undertaking  may  be  required.  _,     .^ 

630.  Verified  aoawci'to  have  the  effect  only  ot  an  affidavit. 

S  62«.  [Ain*d,  1805.]  Application  to  vacate  or  modtfr» 
^vFltlaoiit  notice. 

"Where  the  injunction  order  was  granted  without  notice,  the 
party  enjoined  may  apply,  upon  the  papers  upon  which  it  was 
panted,  for  an  oider  vacating  or  niodityiug  the  injunction 
onier.  Such  an  application  may  be  made,  without  notice,  to  the 
jnd^e  or  justice  who  granted  the  order,  or  who  held  the  term  of 
the  court  where  it  was  granted;  or  to  a  term  of  the  appellate 
division  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
produces  proof,  by  affidavit,  that,  by  reason  of  the  absence  cr 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
will  be  exposed  to  great  injury,  by  the  delay  required  for  an 
application  upon  notice.  The  affidavit  must  be  filed  with  the 
Uerk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  mjunction  order,  must  be  served  upon  the  plaintifiTs  attorney, 
before  that  order  takes  effect. 

L.    1896,    Ch.    <>46. 

£  G27.  [Am*d,  1879.1    Id.;  upon  notice. 

Where  the  injunction  order  was  granted  without  notice,  or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
jadge  who  granted  It,  or  to  the  court,  t  a  term  where  a  con- 
tested motion  in  the  action  may  be  heard,  for  an  order,  vaciiting 
or  modifving  the  injunction  order.  Such  an  application  raay  be 
founded  iipon  the  paptTs  upon  which  the  injunction  was  granted; 
or  upon  proof,  by  affidavit,  on  the  part  of  the  defendant;  or 
both  Where  it  is  founded  upon  proof  on  the  part  of  the  de- 
fendant, it  may  be  opposed  by  new  proof,  by  affidavit,  on  the 
part  of  the  plaintiff,  tending  to  sustain  the  injunction. 

G«.  Pxoe.,  if  825  and  226,  am'd.    See  {  680,  port. 

S  <K88.  "When  prior  motion  not  to  prejadlce  sabaequent 
application. 

The  granting  or  denial  of  an  application,  made  as  prescribea 
In  the  last  section,  founded  only  upon  the  papers  upon  which 
the  injunction  order  was  grafted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  prooi,  by 
affidavit,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  grounds, 
recited  therein. 
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§  029.  [Am'd,  1883  and  1884.]  New  nndertaklnfr  may  be 
repaired. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate 
or  modify  an  injunction  order,  the  court  or  judge  may  require 
a  new  undertaking,  in  the  same  or  in  a  different  sum,  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like 
effect,  as  upon  granting  an  original  order.  The  persons  executing 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  the  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or  judge  may  where 
the  alleged  wrong  or  injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  in  money,  vacate  the 
injunction  order  upon  the  defendant's  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order. 

L.   1884.   ch.   401. 

i  030.  Verllled  niiHTver  to  have  the  effect  only  of  an  alll- 
davit. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

S  031.    [Repealed,  1877.] 

f  632.     [Repealed,   1877.] 

S  033.     [Repealed,   1877.] 

i  684.    [Repealed,   1877.] 
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TITLE  III. 

Attachment  of  property. 

Article  1.  Caiei  where  a  warrant  of  attfichment  may  be  granted;  and  pro- 
ceedings upon  granting,  the  same. 

2.  Executing   the   warrant,    pending   the   action. 

8.  Vacating  or  modifying  the  warrant;  discharging  the  attachment. 

4.  Regulations  where  theie  are  two  or  more  warrants  against  the 
same  defendant. 

6.  Proceedings  alter  Judgment;  right  of  parties  and  duties  of  the 
sheriff,  after  the  warrant  Is  vacated  or  annulled,  or  the  attach- 
ment discharged. 

ARTICL.Ii:  FIRST. 

Cases  where  a  warrant  of  attachment  may  he  granted;  and  prO' 
ceedings  upon  granting  the  same. 

Bee,  836.  In  what  actions. 

636.  What  must   be  shown  to  procnre  the  warrant. 

637.  Warrant  in  action  against  public  odlcer,  etc.,  for  peculation. 

688.  When  and  by  whom  the  warrant  may  be  granted. 

689.  Affidavits  to  be  filed. 

640.  Security   on    obtaining  warrant. 

641.  Contents  of  warrant:  to  whom  directed. 

642.  Validity  of  onderUklng. 

§  635.  [Am'd,  1895.]    In  what  actions. 

A  warrant  of  attachment  against  the  property  of  one  or  more 
defendants  in  an  action,  may  be  granted  upon  the  application 
of  the  plaintiff,  as  specified  in  the  next  section,  where  the 
action  is  to  recover  a  sum  of  money  only,  as  damages  for  one 
or  more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract 
to   marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act. 

li.  188S,  ch.  678w 

f  686.  [An'd,  1895,  1899.]  l^ltat  m««t  be  sbown  to  procure 
the  w^arrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
Bifida vit,  to  the  satisfaction  of  the  judge  granting  the  same,  iis 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  Inst  sec- 
tion exists  against  the  defendant.  If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  count erclainus  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  thereof rom,  with  intent  to  do- 
fraud  hi»  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent;  or,  if  the 
defendant  is  a  natural  person  or  a  domestic  corporation,  that  he 
or  it  has  re^mQved,  or  is  about  to  remove,  property  from  the  state, 
with  intent  to  defraud  his  or  its  creditors;  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
property  with  the  like  intent;  or  where,  for  the  puri)ose  of  pro- 
coring  credit,  or  the  extension  of  credit,  the  defendant  has  made 
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a  false  statement  in  writing,  under  his  own  hand  or  sipnature,  or 
under  the  hand  or  sijjnatnre  of  a  duly  authorized  affent,  made 
with  his  knowledge  and  acquiesoenfe  a»  to  his  financial  respon- 
Bibility  or  standing:  or.  where  the  defendant,  beinu  an  adult  and 
a  resident  of  the  state,  has  been  continnonsly  without  the  state 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publication  of  the  j?uninions  against  him,  and  has 
not  made  a  designation  of  a  iKTscm  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  a«  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  d(»signatinn  so  made  no  longer  remains  in 
force:  or  service  upon  the  person*  so  designated  cannot  be  made 
within  the  state,  after  diligent  effort. 
L.  1886.  ch.  578 ;  L.  1899,  ch.  S06.  In  effect  May  'ir;  1899.  ^ 

I  637.  [Am'd,  1894*]  'Wmrrttnt  in.  acttom  aflralnat  public 
olllcer,  etc.,  for  peculation. 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  be  granted,  upon  the  applica- 
tion of  the  plaintiff,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only;  and  it  appears,  by  affidavit,  that  the 
action  is  brought  to  recover  money,  fund.s  credits,  or  other 
property,  held  or  owned  by  the  State,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest, 
by  a  municipal  or  other  public  corporation,  board,  officer,  cus- 
todian, agency,  or  agent,  of  the  State,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  which  the  defendant  has,  without  right, 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaining, 
reception,  payment,  conversion,  or  disposition  of  which,  without 
right,  he  has  aided  or  abetted;  or  to  recover  damages  for  so 
obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same;  or  the  aiding  or  abetting  thereof;  or  in  an  action  in 
favor  of  a  private  person  or  corporation,  brought  to  recover 
damages  for  an  injury  to  personal  i)roperty  where  the  liability 
arose,  in  whole  or  in  part,  in  consequence  of  the  false  stati?- 
ments  of  the  defendant  as  to  his  responsibility  or  credit,  in 
writing,  under  the  hand  or  signature  of  the  defendant  or  his 
authorized  agent,  made  with  his  knowledge  and  acquiescence. 
In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment,  iu 
the  case  specified  in  this  section,  he  must  show,  by  affidavit, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufficient 
cause  of  action  exists  against  the  defendant  for  a  sum  stated 
in  the  affidavit. 
L.   1894,   ch.  736. 

5  iKiH,  [Am'd,  1877.]  When  and  by  whom  the  warrant 
may  be  nrranted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  suinmons  must  be 
made  upon  the  defendant,  against  whoso  property  the  warrant 
is  granted,  within  thirty  days  after  the  granting  thereof; 
or  else,  before  the  expiration  of  the  same  time,  service  of 
the  summons  by  publication  must  be  commenced,  or  service 
thereof  must  be  made  without  the  State,  pursuant  to  an  order 
obtained  therefor,  as  prescribed  in  this  act;  and  if  publication 
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lias  been,  or  is  thereafter  commenced,  the  service  must  be  made 
complete,  by  the  continuance  thereof. 

Satatitote  for  Co.  Proc.,  §  228.  and  the  latter  pnrt  of  I  227.  Sm 
0   480-7,    ante. 

f  688.   [Am'd,  1877.]    AflldaTltM  lo  be  filed. 

The  plaintiff  procuring  ihc  \>  arrant  must,  within  ten  days 
after  the  granting  thereof,  cause  the  affidavits,  upon  which  it 
was  granted,  to  be  filed  in  the  office  of  the  clerk. 

Go.  Proc.,  last  senteuce  of  9  229. 

I   640.  Security  om  olttalntuflr  -vrarramt. 

The  judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  judgment,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pay  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  by  reas(vi  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  action  is  brought  for  a  cause  specified  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  where  the  security  to  be 
^ven  is  specially  regulated  by  law. 

Id.,  f  230,  am'd.    See  |  811,  post. 

f  641.  Contentii  of  ^trarranti  to  ^fvlioin  directed. 

The  warrant  must  be  subscribed  by  the  judge  and  the  plaintiff's 
attorney,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  may  be  directed,  either  to  the  sheriff  of  a  particular  county, 
or,  generally,  to  the  sheriff  of  any  county.  It  must  require  the 
sheriff  to  attach  and  safely  keep,  so  much  of  the  property, 
within  his  county,  which  the  defendant  has,  or  which  he  may 
haye,  at  any  time  before  final  judgment  in  the  action,  as  will 
satisfy  the  plaintiff's  demand,  with  costs  and  expenses.  The 
amount  of  the  plaintiff's  demand  must  be  specified  in  the  warrant, 
as  stated  in  the  affidavit.  Warrants  may  be  issued  at  the  same 
time,  to  sheriffs  of  different  counties. 

Id.,   I  2S1,  am'd  and  enlarged.    Bee  ante.   $  65.  lea  also  Bote  13. 

I  S42.  Validity  of  nndertakinar. 

It  is  not  a  defence  to  an  action  upon  an  undertaking,  given 
upon  granting  a  warrant  of  attachment,  that  the  warrant  wac 
granted  improperly,  for  want  of  jurisdiction,  or  for  any  othei 
cause. 
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ARTICLE    SECOND. 

Executing  tlie  loarrant,  pending  tJte  action. 

See.  648.  [Repealed.] 

644.  Sheriff  must  attach   property  of  defendant. 

645.  What  Interest  In  real  property  may  be  attartied. 

646.  Attachment  of   unpaid   subsctiptlon  to   foreign   corporatloa. 

647.  Id.;   Interest  In  cori>oratlon. 

648.  Id.;  bond,   note,   etc. 

649.  How   property    to    be   attached. 

660.  Certificate  of  defendant's  Interest  to  be  furnished. 

661.  Person    refusing   certificate   may    lie  examined. 

662.  Uisrbts   of   owner  or   muster   of   vessels   by   which   goods   hare   been 

shipped. 

663.  Foregoing  section  not  to  apply   in  cei'talu  cases. 

664.  Sheriff  must  make  Inventory. 
666.  Sheriff  may  maintain  actions. 

666.  Perishable  goods  and  animals  to  be  sold. 

657.  Claim  of  property;  how  tried. 

658.  Proceedings,  if  claimant  sncceed^^  • 
658a.  Discharge  of  personal  property  from  attarhmenta. 
668.  Finding,  not  to  prejudice  riirhl   «f  claimant. 

660.  Proceedings   on   claim   to   domcKtir    vessel. 

661.  Appraisers  to  be  vwom;  valtiation  to  be  rctiirne<l. 

662.  Undertaking  to  be  given. 

668.  Vessel;    when   to  be   discharged. 

664.  When   undertaking   to   \tp   sued. 

666.  Defence    in    such    an   action;    plnlntlfr's    recovery. 

666.  Foreign  vessel;  how  valued. 

667.  Nofice  thereof. 

668.  Plaintiff   to  give  undertaking  with  sureties. 
668.  Vessel;   when   to  1m;  dlschargtHl. 

670.  Terms  on   which   debtor   may   claim   vessel. 

671,  672,  678.  When  vessel  to  be  sold. 

674.  Sheriff  to  keep  property. 

675.  Sheriff  may  be  directed  to  pay  money  into  court. 

676.  When   he   may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  !n  name  of  himself  and   the  sheriff. 

678.  How  leave  to  bring  such  action  procured. 

679.  Plaintiff  may  be  Joined  with  sheriff,  after  action   commenced. 

680.  Judge  to  direct  as  to  management  of  such  au  action,  etc. 

681.  Return  of  inventory;   how  enforced. 

I  648*    [Repealed,  1877.] 

S  644.  Sheriff  must  attacli  property  of  defendant. 

The  sheriff  must  immediatoly  execute  the  warrant,  by  levying 
upon  so  much  of  the  personal  and  real  property  of  the  defendant, 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  as  will  satisfy  the  plaintifif's  demand,  with  tho 
costs  and  expenses.  He  must  take  into  his  custody  nil  books 
of  account,  vouchers,  and  otlier  pai)er8,  relalinj;  to  Iho  porsooal 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  l>e 
disposed  of,  as  prescribed  in  this  title.  The  sheriflf,  to  whom  a 
warrant  of  attachment  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  securod,  or  final  judgment  has  l>een 
rendered  in  the  action,  notwithstanding  the  exinration  of  his 
term  of  office. 

Oo.  Proc..  part  of  {  282.  and  2  R.  S.  4.  S  7  (2  Edm.  4),  am'd. 

I  646.   liVhat  interest  In  real  property  niny  be  attaehed. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachm<^nt,  inchnb^s  any  interest  in  real  property, 
either  vested  or  not  vested  wbi'-'^  's  capable  of  being  aliened  by 
th6  defendant     (See  §§  1253,  1874.) 
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I   aUi.   Attaelinient  of  niiimid  MabMorlption  to  forelnrn  cori^ 
poratlon. 

I'ihUt  n  warrant  of  attachment  against  a  foreign  corporation, 
other  tlian  a  corporation  created  hy  or  under  tbo  laws  of  the 
I7nit«»d  Stales,  tiie  slieriff  may  levy  upon  the  sum  remaininij 
nup.iid  upon  a  subscription  to  the  capital  stock  of  the  eorporation, 
luado  by  a  person  witliin  the  county;  or  upon  one  or  more  shares 
of  stoi'k  therein,  held  by  sneli  a  person,  or  transferretl  by  him, 
for  the  purpose  of  avoiding  payme»nt  tluTeof. 
SulMtltntp  for  i.nrt  of  L.  1S45.  oh.  2.'{4,  S  1   (^'  K'bn.  CSO). 

§   IVt7.   1«1.<  Interent  in  oorporiitlon. 

The  righls  of  sliares  which  the  defendant  has  in  the  stork 
r»f  an  nssofiation  or  cori)oi'ation,  together  witli  the  interest  and 
profits  theri'on,  maj*  b<*  levied  upon;  and  the  sherifTs  certificate 
of  the  sale  thereof  entitles  the  juirchaser  to  the  same  rights  and 
privileges,  with  resp(H*t  theret<»,  'vhich  the  defendant  had,  when 
they  were  so  atta<"iied. 
Co.    Proo.,  5  2.>4,  and  flnnl  olr  uso  of  H  237. 

§   «4«.    [Ain*d,  1877,  1007.]    Id.;    bond,   note,    etc. 

The  attachment  may  also  be  levied  upon  a  cause  of  action 
Arising  upon  contract;  including  a  Ixuid,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  due.  executed 
by  a  foreign  or  domestic  government,  state,  county,  public  otlU*er, 
aH»u»ciation.  nninicipal  or  other  corporation,  or  by  a  private 
person,  either  within  or  without  the  State;  which  belongs  to  the 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  thereupon  is  deenu'd  a  levy  upoit,  and  a  seizure  and 
attiichmeut  of.  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  t)r  future  to 
anj'  of  the  property  or  estate  of  a  deceased  person  which  may 
belong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  l>y  operation  of  the 
law  in  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereuiMUi  is  deemed  a  lev.v  upf)n,  an<l  a  seizure  and 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  su<-h  levy,  subject  to  the  rights  of  the,  executor,  adminis- 
tnitj»r  or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 
Aiu«l   liy   L.    1007.   c'h.   3 IS.    In   .'ff.Tt   S«i»t.    1,   lf)o7. 

§   040.    [Ani*d,   ISSO,  1SN>7.]    IIo^%'  property  to  be  attached. 

A  levy  under  a  warrant  nf  attachnu'iit  must  be  made  as 
follows: 

1.  rpon  real  property,  ]>y  filing  with  the  clerk  of  tlie  county, 
where  it  is  sitnaied,  a  notice  of  the  attachment,  stating  the  names 
of  the  parties  to  the  action,  the  amount  of  tlie  plaintiff's  claim,  as 
stated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levied  upon.    The  notice  must  be  sid»scribed  by  the  plaintiff's 
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attorney,  adding  the  office  address;  and  must  be  recorded  and  in- 
dexed by  the  clerk,  in  the  same  book,  in  like  manner,  and  with 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  delivery, 
including  a  bond,  promissory  note,  or  other  instrument  for  th.» 
payment  of  money,  by  taking  the  same  into  the  sheriff's  actual 
custody.  He  must  thereunon,  without  delay,  deliver  to  the  persou 
from  whose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  affidavits  upon  which  it  was  granted. 

3.  [Am'd,  l»07.]  Upon  other  personal  property,  by  leaving  a 
certiOed  copy  of  the  warrant,  and  a  notice  -'howiug  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specified  in  the  last  subdivision,  with  tlie 
person  against  whom  it  exists;  or,  if  it  consists  of  a  right  or 
share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  a 
deceased  persou  arising  under  the  provisions  of  a  will  or  under 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.  [Added,  1S80.]  Upon  property  discovered  in  any  action 
brought  as  prescribed  in  subdivision  two  of  section  six  hundred 
and  fifty-five  of  this  act,  by  entering  in  the  proper  clerk's  office, 
the  judgment  rendered  in  said  action,  and  thereafter  levying  on 
said  property  in  the  manner  proscribed  in  subdivisions  one,  two 
and  three  of  this  section. 

Substitute  for  Co.  Proc,  5  225;  L.  18S9,  ch.  504;  L.  1007,  ch.  518.  In  effect 
Sfpt.   1.   1007.    Sec  §§  1370,  707,  708. 

9  650.  Certificate  of  defendant*M  IntereMt  to  lie  farniMhed. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment 
of  money,  belonging  to  the  defendant,  must  furnish  to  the 
sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
number  of  shanks  of  tlie  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared  or  incumbrances 
thereon;  or  the  amount,  nature,  and  description  of  the  property, 
held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires. 

Substitute  for  part  of  9  230,  Co.  Proc. 

9  ORl.   Pemon   refniilnx  certlfleato  may  be  examined. 

If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made 
to  appear,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judg** 
thereof,  or  the  county  judge  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  reason  to  susixH-f  that  a  certificate  given 
by  him  is   untrue,  or  that  it  fails  fully  to  set  forth  the  facts, 
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required  to  be  shown  tlitTi'by ;  the  court  or  judge  may  make  an 
onltT,  directing  iiim  to  attend,  at  a  specified  time,  and  at  a  phieo 
within  the  county  to  whidi  'the  warrant  is  issued,  and  submit  to 
au  examination  under  oath,  con(*erning  the  same.  The  order  may, 
in  the  discretion  of  the  court  or  judge,  direct  an  appearance 
before  a  referee  named  therein. 
Snbiitltute   for  remainder  of  S  236,   Co.   Proc. 

S  GS2.  [AiiiM,  180S.1  RIffhtsi  of  owner  or  mafiter  of  -res- 
noIm  1>y  irlileh  kooAh  have  been  shipped. 

Kxcept  as  otherwise  prescribed  in  the  next  section,  the  owner 
or  master  of  a  vessel,  on  board  of  which  gcM>ds  of  a  defendant, 
against  whom  a  warrant  of  attachment  is  issued,  have  been 
shipped  for  transportation,  without  rcshipment  and  transship- 
ment in  the  State,  to  a  port  or  place  without  the  State,  may 
transport  and  deliver  them  according  to  their  destination,  not- 
witlistanding  the  warrant;  unless  the  plaintiff,  his  agent  or 
attorney,  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  undertaking,  with  sufficient  sureties,  in  a  sum  specified 
therein,  to  pay  him  ail  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  for 
unlading  the  goods  from  the  vessel,  and  for  all  necessary'  deten- 
tion of  the  vessel,  for  that  purpose.  The  undertaking  must  bo- 
approved,  with  respect  to  its  form,  the  sum  specified  therein, 
and  the  sufficiency  of  the  sureties,  by  a  judge  or  justice  of  the 
court,  or  the  county  judge  of  the  county  wherein  the  vessel  is 
siluate<l,  or  in  the  city  and  county  of  New-York,  by  r  justice  of 
the  supreme  couit. 
L.  1895,  ch.  MO. 

S  053.  ForeflToinflT  section  not  to  apply  in  certain  caHes. 

The  last  section  does  not  apply,  where  the  owner  or  master, 
before  the  shipment  of  the  goods,  had  actual  information  of 
the  granting  of  the  warrant,  or  where  he  has,  in  any  wise, 
counivetl  at  or  been  privy  to,  the  shipment  tliereof,  for  the 
purpose  of  screening  them  froii  legal  process,  or  of  hindering, 
delaying,  or  defrauding  creditors. 

S  G54.   Sheriff  must  make  inventory. 

The  sheriff  must,  immediately  after  levying  under  a  warrant 
of  attachment,  make,  with  the  assistance  of  two  disinterested 
freeholders,  a  description  of  the  real  property,  and  a  just  and 
true  inventory  of  the  personal  property,  upon  which  it  was 
levied,  and  of  the  books,  vouchers,  and  other  papers  taken  into 
his  custody,  stating  therein  the  estimated  value  of  each  parcel 
of  real  prop<Tty  attached,  or  of  the  interest  of  the  defendant 
therein,  and  of  each  article  of  personal  property,  enumerating 
such  of  the  latter  as  are  perishable.  The  inventory  must  be 
signed  by  the  sheriff  and  the  appraisers:  and  must,  within  five 
days  after  the  levy,  l)e  filed  in  the  oflice  of  the  clerk  of  the 
county,  where  tlM»  [iroperty  is  attjiche<l. 
Tbc  firet  clatise  of  2  R.  S.  4.  §  8  (2  Edna.  4).  am'd. 
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9  U5S.   [AiuM,  1880.]    Sheriff  m«y  mailntain  actionit. 

The  slicriil'  must,  subject  to  the  direction  of  the  court  or 
juilgc,  collect  and  receive  all  debts,  effects,  and  things  in  action, 
attached  by  him.  He  may  maintain  any  action  or  special  pro- 
ceeding, in  his  name,  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purijose,  or  to  reduce  to  his  actual  posses- 
sion an  article  of  perstinal  iiroprrty,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  he 
may  discontinue  such  an  action  or  special  proceeding,  at  such 
lime  and  on  such  terms,  as  the  court  or  judge  directs. 

li.  Where  the  sununons  was  served  without  the  State,  or  by 
liublication,  pursuant  to  an  order  obtained  for  that  pprp<».sc, 
as  prescribed  in  chai»ter  fifth  of  this  act;  and  where  the  defend- 
ant has  not  appeared  in  the  action  (otherwise  than  specially^ 
but  has  made  default  and  before  entering  final  judgment,  the 
sheritf  may,  in  aid  of  such  attachment,  maintain  an  action 
jgainst  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  perstms,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belongiut; 
to  the  atta<'hment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof, 
to  him  or  any  other  i>crson,  and  the  sheriff  may,  in  aid  of  snoh 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  pers<nis,  whi<*h  may  now  be  maintained  by  a 
judgment  cn^ditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  exe<'n- 
tion  unsatisfied.  The  judgment  in  any  of  the  above-mentioncnl 
actions  nnist  i>rovide  and  direct  that  the  said  property  shall  lie 
applied  by  tlie  sheriff,  to  the  satisfaction  of  any  judgment  which 
the  plaintiff  may  obtain  in  the  attachment  action. 
Co.  rroc,   part  of  S  '-i'^.   am'd;   L.    1RS9,   vh.  5o4. 

!;  nS6.  [AmM,  1877.]  PerlNhablc  arooilii  an«1  animalu  to  be 
Moid. 

Tf  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  judge  may,  by  an  m-der  nnule  with  or  without  notice, 
MS  the  urgency  of  the  case  in  its  or  his  opinion  nxiuires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordingly.  If  it  consists  of  live  animals,  the  same 
proceedings  may  be  had,  but  sucii  notice  shall  be  given  to  the 
i»nrti(»s  to  the  action,  of  the  application  for  the  iirder  as  the 
court  or  judge  prescribes.  The  order  directing  the  sale  must 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  mu.st 
lie  given  in  such  manner,  and  for  such  time  as  is  prescribed  in 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  d(»ducting  his  expenses  as  allowed  by  the  court 
or  judge. 

Co.  Proc,  S  2X1;  and  2  U.   S.  4.  part  of  5  0  (2  Edm.   f),   am'd. 
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i  967.   [Aflk'dy   lfN>4.1    Cl«lin   of   property;    how   tried. 

If  goods  or  effects,  other  tlmn  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  are  claimed  hy  or  in  behalf  of  another 
person,  as  his  property,  an  atlidavit  may  be  made  and  delivered 
lo  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such 
goods  or  effects  or  the  proceeds  thereof  are  in  the  sheriff's  posses- 
sion, stating  that  he  makes  such  a  claim;  specify  in;;  in  whole  or 
in  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damajres.  If  any,  over 
and  above  such  value,  which  the  claimant  will  suffer  in  case 
siM-h  levy  is  not  released.  In  that  case,  the  sheriff  may,  in  his 
discretiou,  empanel  a  jury  to  try  the  validity  of  the  claim. 

2  R.   8.  4.   S  10   (2  Edm.  6).    Sec  SS  108  and  101).  ante.    L.    1004.   ch.   G41. 
In  eff<M.-t  S«lit.  1,  1904. 

§  6S8.  [Am*d,  1895,  1904.J  ProceedluffH  if  elnimant  muc- 
eeeda. 

If,  by  their  inquisition,  the  jury  finds  the  property  of  the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
levy,  they  must  also  determine  its  value,  and  the  damaj:es  above 
.such  value  as  speciGed  in  the  last  section.  Thereupon  the  otlh'cr 
must  forthwith  deliver  such  goods  or  ellects  to  him  or  his  agent; 
unless  the  plaintiff  gives  an  undertaking  with  at  least  two  sutti- 
cient  sureties,  to  the  effect  that  the  sureties  will  indemnify  him 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  and  effects  and  damages  as  determined  by  the  jury, 
and  twd  hundred  and  fifty  dollars  in  addition  thereto,  against 
all  danmges,  costs  and  exi)ense  ,  in  an  action  to  be  brought 
ugaiusst  him  by  any  person,  by  the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  ollicer  must  detain  the  goods  or 
clfe<  ts,  as  the  property  of  tlu!  defendant.  Wheie  an  undertaking 
is  given  to  indenmify  the  sheriff,  he  must,  within  two  days  after 
the  giv'ug  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
otllee  of  the  court  out  of  which  the  attachment  was  issued,  and 
M'rve  upon  the  claimant  or  his  a.'^ent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.  The  justification  must  take  place 
'oefore  a  judge  of  the  court  out  of  which  the  attachment  was 
i.ssued,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  the  serving  of  the 
said  notice.  For  the  purpose  of  justification,  each  of  the  sure- 
ties upon  the  undertaking  must  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
hi.s  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  examination  may  be  adjourned  from  day  to 
day  until  it  is  completed,  but  such  adjournment  must  always  be 
((/the  next  judicial  day.  If  rcciuired  by  tlie  claimant,  his  as- 
signee or  other  representative,  the  examinatirui  must  ho.  n'duced 
to  writing  and  subscribed  by  the  sureties.  If  the  judge  finds  the 
sureties  sufficient  he  must  annex  the  examination  to  tlio  uuder- 
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taking,  endorse  his  allowance  thereon,  and  cause  the  said  under- 
taking, together  with  the  examination  of  the  sureties,  to  be  tiled 
with  the  ch'i'k  of  the  court.  Thereupon  tlie  sheriff  is  released 
and  discharged  from  all  liability,  by  reascju  of  the  taking  and 
detention  of  the  proiJerty  seized.  When  any  such  undertaking 
shall  have  been  approved  and  filed,  as  hereinbefore  provided,  the 
<*lerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
diately index  the  same  in  the  general  index  book  in  Lis  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  R.  S.  4,  5  11;  L.  ISlKi,  ch.  662;  L.  1904,  ch.  541.    In  ettvct  Sept.  1,  1904. 

§  (i58-n.  (A«lde<1,  lOO-l.]  UlMchargre  of  personal  property- 
froiu  nttaehttient». 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  or  any  portion  tliereof,  are  claimed  by 
or  iu  behalf  of  auoth<*r  person,  such  claimant  may,  within  five 
days  after  the  levy  of  the  attachment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tached. ITpon  such  an  application  the  claimant  must  give  to 
the  sheriff  an  undertaking  with  at  least  two  sntlicient  sureties 
who  must  justify  in  double  the  value  of  the  property  daimetl, 
as  appraised  in  the  inventory  of  the  property  attached.  The 
undertaking  must  be  conditioned  to  the  effect  tliat  in  an  action 
to  be  brought  on  the  undertaking,  the  claimant  will  establish 
that  he  was  the  owner  of  such  gooils  or  effects  at  the  time  of 
the  levy  thereon:  and  that  in  case  of  his  failm^e  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
mterest  from  the  date  thereof  together  with  the  costs  of  the 
action.  Sections  six  hundred  and  ninety  and  six  hundred 
and  ninety-one  shall  apply  to  an  umhM-taking  given  as  pre- 
scribed in  this  section.  Upon  such  an  undertaking  being  given 
and  after  justification  of  the  sureties  if  rciiuircd,  the  court  or 
judge  must  make  an  order  discharging  the  property  so  clainii'd 
from  the  attachment,  upon  payment  by  the  I'laimant  of  the 
sheriff's  fees  and  necessary  disl)urscments.  Thereui)on  and  ui)on 
such  payment,  the  sheriff  must  discharge  the  same  accordingly, 
n<»twithstanding  that  the  plaintiff  may  have  given  an  undertaking 
as  provided  in  section  six  hundred  an<l  fifty-(>iglit.  The  court  or 
judge  may,  upon  the  application  of  the  plaintiff  or  of  the  claim- 
ant at  any  time  before  the  warrant  is  vacated  (u-  annulled,  upon 
notice  to  all  parties  in  interest,  direct  the  sheriff  to  commence 
an  action  upon  the  undertaking,  upon  such  tenns  and  conditions 
and  under  such  regulations  as  it  or  he  deems  just.  In  such  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was 
the  owner  of  the  said  property  attached.  If  judgment  passes 
against  the  claimant  the  plaintiff  is  entitled  to  recover  the  valuo 
()f  the  said  property  with  interest  from  the  date  of  the  under- 
taking with  the  costs  of  the  action.  Neither  the  giving  of  the 
undertaking  as  prescrilxd  in  this  section,  nor  the  recovery  of 
any  judgm,Mit  thcrci^n,  sliall  affect  in  any  manner,  the  right,  if 
any,  of  the  d<'fendant  in  the  attachment  action  in  or  to  the  prop- 
erty discharged  from  the  attachment,  nor  shall  this  section  bo 
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construed  as  affecting  or  impairing  any  other  right  or  remedy 
'which  any  person  might  otherwise  have  in  respect  to  the  prop- 
erty attached. 

L.   1904,  ch.  293.    In  effect  Sept.   1,   1904. 

S  66f>.  Flndlns,  not  to  prejudice  rlffltt  of  clalm«nt. 

If  the  property  is  found  to  be  in  the  defendant,  the  finding 
does  not  prejndice  the  right  of  the  claimant  to  bring  an  action, 
to  recover  the  goods  or  effects,  or  the  value  thereof. 

{   060.  Proceedings  on  claim  to  domestic  vessel. 

Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 

2  R.  S.  5,  S  13  (2  Kdin.  6). 

S  661.  [Ani*d,  1877.]  Appraisers  to  be  sworn }  valuation 
to  be  returned. 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
affidavit,  annexed  theieto,  to  the  effect,  that  the  valuation  in, 
in  all  respects,  just  and  -fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

S   662.   Undertnkinar  to  be  griven. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  his  agent  may  execute  an  uurlertaking  to  the  sheriff,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  daituant  will 
establish  that  he  was  the  owner  of  the  vessel,. share,  or  interest, 
at  the  time  of  the  levy  thereu]>on;  and  that,  in  case  of  his  failure 
to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
representative. 
2  R.  S.  6,  S  U. 

$   663.   Vessel;  ^vhen  to  be  dlsrharAred. 

Upon   such    an    undertaking   being   exe<.*ute<l   and   delivered   to 
the   sheriff,   the   court   or  jucl^o   must  make   an   order,   directing 
the  ves.sel  or  share  to  be  discharged  from  the  attachment.     There- 
upon the*  sheriff  must  disichargo  the  same  accordlnj^ly. 
Id..  B  18. 
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§  G04.  \%'lieii  iinderiakliiir  to  lie  iiuetl. 

The  eouit  or  judge  may,  upon  the  application  of  either  party, 
at  any  time  before  the  warrant  is  vacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upon  the  undertaking,  upon 
such  terms  and  conditions,  and  under  such  regulations,  betwet»n 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  maintain  an  a<tion  upon  the  undertaking,  or  may 
he  substituted,  in  place  of  the  sheriff,  in  an  action  pending 
thereupon. 

Substitute  for  2  R.  S.  6,   S  16. 

i  OtUS.   Defence  In  iiach  nn  action;  plaintlfTH  recovery. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  re<'overy. 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  the 
time  when  it  was  attached.  If  judgment  passes  against  him, 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 
Id..  S  17,  Bm'd. 

S  0041.   Foreifrn  veitiiel;  Uow  valued. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  is 
attached,  it  must  be  valued^  as  prescribed  in  sections  ()(>U  and 
GGl  of  this  act,  upon  the  application  of  a  person,  who  make.** 
affidavit,  to  the  effect  that  he  is  tlie  owner  thereof,  or  that  he 
is  the  agent  of  a  person,  naming  him  "and  his  n*sidence,  whom 
he  believes  to  be  the  owner  of  the  vessel,  share,  or  interest 
attached. 
Id..  S  18. 

S   007.   Notice  thereof. 

Such  notice  of  tho  apph'cjition  must  b(»  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 
Id..  8  19. 

9  008.   Plaintiff  to  Klve    un«lertuklnfc  ^'Itli   MiirctiCN. 

Within  three  days  after  the  vahiation  is  returned,  the  plaintiff 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an 
imdertaking,  with,  sulhcient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  valiie,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seizing 
the  vessel,  share,  or  interest,  in  an  action  brought  against  tin- 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  if  it  appears  tlierein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
It,  to  the  person  in  whose  behalf  the  claim  is  made. 
Id.,  s  20. 

S  609.   VeMelt  when  to  be  diiicharired. 

Fnless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant    an    order    discharirhig    ih<'    vessel,    shnro,    nr    interest    s  * 
claimed,    from   the   nttn<linjent:    whereupon   tiie   sheriff  must    dis- 
charge the  same  accordingly. 
Id,,  I  21. 
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S  OTO.   TerniM  ou  wlilcli  debtor  may  claim  vesaiel. 

If,  after  siuU  au  undertaking  is  given  by  the  ylaintiff,  the  war- 
rant 18  vacated  or  annulled,  ur  the  attachment  is  discharged  as 
to  the  vessel,  share,  or  interest,  the  defendant  or  his  agent  is- 
entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
sold,  only  upon  his  showing,  to  tlie  satisfaction  of  the  court  or 
judge,  that  the  undertaking  has  been  discharged;  or  giving  to 
the  plaintiff  an  undertaking,  with  sufficient  sureties,  approved  by 
tlie  court  or  judge,  who  must  justify  in  twice  the  appraised 
value,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
all  charges  and  expenses,  in  consequence  of  the  undertaking. 
'   2  R.  S.  5.  S  23.  am'd. 

S   671.  l^hen  vessel   to  be  sold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
iiulemnifiod,  as  prescribed  in  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel,  share,  or  in- 
terest, as  so  prescrib€?d,  it  may  be  sold  by  the  sheriff,  in  whose 
custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the  pro- 
c<?eds  of  the  sale  must  be  paid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity. 

M»  9  24. 

§  072.  The  same. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  hy 
or  in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  or 
interest  therein;  the  vessel,  share,  or  interest,  may  be  sold  b.v 
the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  appli- 
cation of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a 
siile  is  necessary. 
Id..  9  25. 


S   074.    I  Am'd,   1«77.1     Sheriff  to  keep  property. 

The  sheriff  must  keep  the  property  attached  by  him,  or  the 
piocceds  of  propertv  sold,  or  of  a  demand  collected  by  him,  to 
answer  any  judgment  that  may  be  obtained  against  the  defend- 
ant in  the  action. 

Co.  Proc..  part  of  S  232. 

$   675.   Sherlir  may  be  dlrecteil  to  pay  money  Into  eourt. 

Hut  the  c<mrt.  upon  the  application  of  either  p.irty  h>  the  ac- 
fJ-Hi  mav  direct  llie  sheriff,  either  before  or  after  the  expiration 
of  his  term  of  onice.  to  pay  into  court  the  pnuetMls  of  m  dcinainl 
rollcctfd,  or  property  sold:  or  to  deposit  thcni  m  «/l*-^'»^;"y*;'; 
bank  or  trust  company,  to  be  drawn  out  only  upon  the  order  of 
thu  court,  ^^^ 
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S  <I7G.  [Am'd,  1S77.J  VVlicn  lie  may  be  directed  to  relea.»e 
or  deliver  property. 

Where  the  proceeds  of  the  proijerty  sold,  and  of  the  demands 
collected  by  tlie  sheriH,  exceed  the  amount  of  the  phiiutilf's  de- 
maud,  with  the  coftits  and  expenses,  and  of  all  other  warrants  of 
attachment  or  executions  in  the  sheriffs  hands,  chargeable  upuu 
the  same;  the  court,  or  the  jud^'c  who  granted  the  warrant,  upon 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  and  upon  notice  to  the  plaintiff,  and 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 

S  677.  [AniM,  ISHO.l  Plaintiff  may  bringr  action  in  name 
of  liimNelf  and  tlie  MiicriflT. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  seetitm,  may  i)ring  and  maintain,  in  the  name 
of  himself  and  the  slierift*  jointly,  by  his  own  attorney,  and  at  his 
own  expenses  any  action  which,  by  the  provisions  of  this  title, 
may  be  brought  by  the  sheriff,  to  recover  jjroperty  attached,  or 
the  value  thereof,  or  a  deniiind  attached,  or  upon  an  undertaking 
given  as  preseribed  in  this  title,  by  a  person  other  than  the 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly, 
nmy  alse  >>ring  and  maintain  any  action  which,  by  the  provisions 
of  subdivision  two  of  sert i<»n  six  hundreil  and  fifty-five  of  article 
second  of  this  title,  may  be  bn»ught  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  c()sts  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  idaintiff  in  the  warrant,  but  not 
against  the  sheriff. 
SubstUuto  for  Co.   Proc,   §  238;   L.    1880,   ch.   504. 

§   07S.   H»^'  leave  to  brlni?  niicIi  action  procured. 

The  court  or  ju<lge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  due  notice  of  the  application  therefor  has 
been  giv<*n  to  the  sheriff:  but.  before  doing  so,  the  court  or  judge 
may  reipiire  that  notice  of  the  application  be  given  io  the  plain- 
tiff, in  any  other  warrant  against  the  same  defendant.  And  such 
terms,  condilions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  dm^ 
proteetion  of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  action. 

Id. 

§  670.  Plaintiff  may  be  iolne«l  -v«-lth  Mherlff,  after  action 
commence«l. 

licave  may.  in  like  manner  and  M'ith  like  effect,  be  granted  to 
the  i)hiintiff  in  the  warrant,  t<>  be  j<iined  with  the  sheriff,  in  an 
jiction  brouglit  by  the  sheriff,  in  a  cnse  where  he  might  have 
prorured  leMve  to  bring  the  a<'tion.  as  [jreseribed  in  the  last  two 
sections.  T'pon  an  application  therefor,  the  eonrt  or  judge  may, 
in  a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses 
in  the  a<'tion.  already  incurred  by  the  sheriff.  The  application 
must  be  denied,  In  ease  of  an  unreasonable  delay  In  maktnff  it: 
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or  where  an  application  was  made,  before  the  action  was  brought, 
and  the  plaintiff  neglected  or  refused,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
imposed. 

§  eSO.  Ja<l8re  to  direct  mm  to  managreinent  of  kucIk  an  ac- 
tion, etc. 

The  court  or  judge  may,  upon  the  jipplication  of  the  sheriff,  or 
of  the  defendant  in  the  warrant,  during  the  pendency  of  an  ac- 
tion, brought  as  prescribed  in  the  last  three  sections,  dire<'t  as  to 
the  conduct,  discontinuance,  or  settlement  of  the  same,  and  as  to 
the  application  or  disposition  of  the  money  or  property  recovered 
therein,  as  justice  requires. 

i   est.   Retorn  of  Inventory!  how  enforced. 

Upon  tJie  application  of  either  party,  and  proof  of  the  ueglci;t 
of  the  sheriff,  the  court  or  judgi*  nuiy,  by  order,  require  the  sherin: 
to  return  an  inventory.     Disobedience  to  such  an  order  may  be 
punished,  as  a  contempt  of  the  court. 
2  B.  S.  13,  fi  06  (2  Edm.   14).    See  post,  (j  712. 
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article:  third. 
Vacating  or  modifying  the  war  rant;  diseharying  the  attachments 

8«c.  682.  Motion  to  vacate  or  modify  warraDt,  or  Increaae  aecaniy. 
088.  How  motion  miut  be  made;  oppoaing  it  by  new  proofs. 
684-685.  [Repealed.] 

686.  When  prior  motion   not  to  prejudice  subsequent  motion. 

687.  Defendant  may  apply  for  dlBcbarge  of  attachment. 

688.  Undertaking  to   be   given. 

689.  Application  by   one  of  several  defendants. 
680.  Sureties  to  Justify   if  required. 

691.  Sheriff  may  retain  property  until  Justification. 

692.  Foregoing  providions   applicable  to  vessels. 

693.  Partners  may   apply  to  discbarge  attachment. 

694.  Undertaking  to  be   given. 

696.  Court  or  Judge   may   ascertain  value. 

696.  When  plaintiff  entitled  to  notice  of  any  application,  etc. 

I  682.  [Am'd,  1877.]  Motion  to  vaeate  or  modify  warrant, 
or  Increaao  Mccnrlty. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon,  or 
Interest  in,  his  property,  after  it  was  attached,  may,  at  any  lime 
before  the  actual  application  of  the  attached  proi>erty,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  formB 
of  relief,  together,  or  in  the  alternative. 

Substitnte  for  part  of  S  241,  Co.  Proc. 

I  688.  HoiT  motion  mnst  be  made;  opposlnar  it  hy  ne^r 
proof*. 

An  application,  specified  in  the  lust  section,  may  be  founded 
only  upon  the  papers  upon  w^hich  the  warrant  w^as  granted;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  warrant  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  jud^e 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  ond  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  plaintiff  may  show  any  matter,  in  avoid- 
ance thereof,  which  he  might  show  upon  the  trial. 

I  «84.  [Repealed,  1877.] 

I  685.  [Repealed,  1877.] 

I  686.  [Am'd,  1877.]  When  prior  motion  not  to  prejadiee 
■a1i»e«nent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application,  sonsonalily  made,  foiinded  upon  tho  failure  of 
a  complaint  which  hnd  not  been  filed  or  served  at  the  time  of 
the  former  application,  to  set  forth  nny  of  the  causes  of  action 
mentioned  in  section  G35  and  section  G37  of  this  act. 

IM  I  668,  A&tt. 
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S  087.  fAm'd,  1900.1  Defendant  may  apply  for  dlMCliarve 
of  attachment. 

The  defendant  may,  at  any  time  after  he  has  appeared  in  the 
action,  apply  to  the  judjre  who  granted  the  warrant,  or  to  the 
court,  for  an  order  to  disrharpre  the  attachment,  as  to  the  wliole 
«>r  a  part  of  the  property  attached. 

Sahstltiite  for  a  portion  of  Co.  Proc.  §  240;  L.  1006,  ch.  5U7.  In  effect 
Sept.  1, 1906. 

f  088.  [Am*d,  10O6.1     Tndertaklnir  to  be  griven. 

T'pon  such  an  application,  the  defendant  must  pive  an  under- 
taking, with  at  least  two  su/Ilcicnt  sureties,  to  the  effect  that  he 
will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  judg- 
ment wh"<-h  may  be  recovered  in  the  action  against  him.  not  ex- 
ceeding a  snin  specified  in  the  undertaking,  with  interest.  The 
sum  so  .specified  must  he,  at  least  equal  to  the  amount  of  the 
plaintiffs  dciiiand,  as  specified  in  his  attidavit;  or,  at  the  option 
of  the  defemlant,  equal  to  the  a])praised  value,  according  to  the 
inventory,  of  the  property  attached;  or,  if  the  application  is  to 
discharge  the  attachment,  as  to  a  pnrt  only  of  the  i^roperty  at- 
tached, to  the  appraised  value  of  that  portion.  Upon  such  ap- 
plication beimg  made  after  final  judgment,  the  defendant  must 
give  the  security  required  to  perfect  an  appeal  to  the  court  of 
svpeals  from  a  final  judgment,  of  the  same  amount  or  to  the  same 
effect,  and  to  stay  the  execution  thereof. 

Substitute  for  the  first  two  sentences  of  the  Co.  Proc.  {  241;  L.  190«, 
ch.  507.    In  effect  Sept.  1. 1906. 

S  089.   Applleatlon  by  one  of  several  defendants. 

Where  there  are  two  or  more  defendants,  and  an  application 
is  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
but  not  by  all  of  them,  the  undertaking  must  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proof, 
by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that  the 
property,  with  respect  to  which  the  application  is  made,  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recovered  in  the 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
other  defendant.  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days*  notice  thereof,  with  a  copy  of  the 
affidavit,  must  be  served  upon  the  plaintiff's  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 

§  090.     [Am'd,  1877.]    Sureties  to  Jastlfy  If  reavlred. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections, 
must  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintifFF 
attorney:  who  may,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  that  he  excepts  to  the  sufficiency  of  the  sureties. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
like  manner,  as  bail  upon  an  arrest;  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
the  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  is 
deemed  to  have  waived  all  ol)jection  to  the  sureties. 

Co.  Proc.,  part  of  8   241,  am'd. 
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I  601.  Sheriff  may  retain  property  vntll  Ivstllleatlon. 

The  sheriff  is  resiransible  for  the  suflSciency  of  the  sureties;  and 
he  may  retain  possession  of  the  property  attached,  and  the  pro- 
ceeds thereof,  until  the  objection  to  them  is  waived,  as  prescrioed 
in  the  last  section,  or  they^  or  the  new  sureties,  justify. 

Id.,  part  of  the  same  sectloo. 

S  <IO:e.  Foresrolner  proTlslonii  applicable  to  -resaelM. 

The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share 
or  interest  therein,  is  attached.  If  it  is  necessary,  to  enable  the 
defendant  to  discharge  the  attachment,  the  court  or  judge  may, 
by  order,  stay  any  proceeding  specified  in  article  second  of  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

1  088.  Partners  may  apply  to  dlschargre  attaclinient. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one 
or  more  partners,  in  goods  or  chattels  of  a  partnership,  the  other 
partners,  who  are  not  defendant s  in  the  action,  or  any  of  them, 
may,  at  any  time  before  final  judgment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  upon  an  affidavit  showing 
the  facts,  for  an  order  to  discharge  the  attachment,  as  to  that 
interest. 

I  094.  [Am*d,  1877.]    Undertaking  to  be  arisen. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  the  amount  of  any  judgment, 
which  may  be  recovered  against  the  partner  who  is  defendant  in 
the  action;  or  which  may  be  recovered  against  him,  in  any  other 
action,  wherein  the  other  partners  are  not  defendants,  and 
wherein  a  warrant  of  attachment,  or  an  execution,  may 
come  to  the  sheriff's  hands,  at  any  time  before  the  warrant  of 
attachment,  which  was  so  levied,  is  vacated  or  annulled;  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  which  must  not  be 
less  than  the  value  of  the  interest  of  the  defendant,  in  the  goods 
or  chattels  seized,  by  virtue  of  the  attachment,  as  fixed  by  the 
court  or  judge.  If  the  value,  in  the  opinion  of  the  court  or  judge, 
is  uncertain,  the  sum  shall  be  such  as  the  court  or  judge  deter- 
mines. 

1  096.  Court  or  Jndffe  may  ascertain  valne. 

For  the  purpose  of  fixing  the  sum,  or  determining  the  suf- 
ficiency of  the  sureties,  the  court  or  Judge  may  receive  affidavits 
or  oral  testimony,  or  may  direct  a  reference. 

S  090.  When  plaintiff  entitled  to  notice  of  any  applica- 
tion, etc. 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  disolmrge  of  property,  as  prescribed  in  this 
article,  or  of  the  hearing  under  an  order  of  reference,  made  as 
prescribed  in  the  last  section;  and  if  the  applicant  does  not, ap- 
pear, where  notice  has  been  given,  the  application  may  be  dis- 
missed or  denied. 
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article:  fourth. 

BegulcUuma  where  there  are  two  or  more  warrants  against  the 
same  defendant. 

See.  697.  Preferences  of  two  or  more  warrants. 

<986.  Rule  as  to  levy   under  a  Junior   warrant. 
G99-700.   [Repealed.] 

701,  Undertaking,   by    junior    attaching   creditor,    to   prevent    release   of 

foreign  vessel. 

702.  Rule  as  to  subsequent  attncbment  of  forei}?n  vessel. 

708.  Rights  of  Junior   plaintiff   in   action   by  seoior   plaintiff   and  sheriff 

Jointly. 
704.  Junior  j>lalntlff  may   be  allowed   to   commence   action   Jointly   with 

sheriff. . 
706.  Rights  of  third  and  other  subsequent  attaching  creditors. 

I  6©T,  Preference*  of  t^iro  or  more  xvam-ntn, 

Whej^e  two  or  more  warrants  of  attachment,  against  the  same 
defendant,  are  delivered  to  the  sheriff  of  tlie  same  county,  to  be 
executed,  their  respective  preferences,  and  tlie  rules,  where  a 
levy,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  more  executions,  aprainst  the  prop- 
erty of  the  same  defendant,  are  delivered  to  the  sheriff  of  the 
same  county,  to  be  executed. 

See  2  R.  S.  366,  §S  14  and  15  (2  Edra.  370). 

S  098.  Rale  as  to  levy  under  a  Junior  -warrant. 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this 
title;  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharged,  upon  the  application  of  another 
partner,  as  prescribed  in  this  title:  another  warrant,  against  the 
same  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
warrant  has  been  vacated  or  annulled.  But,  except  as  thus  pre- 
scribed, where  a  second  warrant,  against  the  same  defendant,  is 
delivered  to  the  same  sheriff,  he  must  execute  it,  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
proceedings,  as  if  the  levy  was  made  under  the  first  warrant. 
See  ante,  ff  662  and  604. 

f  e©0.  [Repealed,  1877.J 

§  TOO.  [Repealed,  1877.] 

}  701.  Undertaklni!'  by  Jnnlor  attachlnfr  ercdtfor  to  pre- 
vent release  of  forelfrn  -vemiiel. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  hns  been 
attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
and  the  plaintiff.  In  the  nrst  warrant  of  attachment,  fails  to  give 
an  undertaking  to  prevent  the  release  there<<]f.  the  court  or  judge 
may  grant  to  the  plaintiff  in  a  second  warrant,  then  in  the  sher- 
iff's hands  for  execution,  an  extension,  of  not  more  than  three 
days  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
respects  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  furnishes  it,  within  that  time,  he  hns  the  same  riehts  and 
privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  proceeds,  and  the  subsequent  proceed- 
ings relating  thereto,  as  if  his  was  the  first  warrant. 
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I  702,  Rule  as  to  snbseanent  attachment  of  foreign  -rep^ 
•el. 

If  a  foreign  vessel,  or  a  share  or  interest  therein^  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 
plaintiff,  in  the  first  or  the  second  warrant,  to  give  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  again  attached,  under 
a  warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sheriff  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furnished 
But  it  may  be  again  attached,  under  a  subsequent  warrant 
against  the  same  defendant;  in  which  cose,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
rsheriff,  have  the  same  rights,  and  privilegCH,  and  are  8ubj(H*t  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  ami  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
the  warrant,  under  which  it  was  attaehcnl,  was  the  first  warrant. 

S  703.  Riflrhtfl  of  Junior  plaintiff  In  action  by  iienlon  plain- 
tiff and  sheriff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  or 
settlement  of  the  same,  or  to  imiwse  terms,  conditions,  and  regu- 
lations as  to  the  continuance  thereof,  in  the  interest  of  the 
applicant;  and  such  order  may  be  made  thereupon,  as  justice  re 
quires.  If  the  first  warrant  is  vacated,  or  the  attachment  there- 
under is  released'  or  discharged,  without  affecting  the  cause  of 
action  prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly, 
the  plaintiff  in  the  warrant  next  in  order,  may  ui)on  his  own  ap- 
plication, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an 
order,  made  as  upon  an  application  for  leave  to  bring  such  an 
action. 
See   Si    077-680.    aute. 

I  704.  Junior  plaintiff  may  be  allotted  to  commence  ac- 
tion Jointly  with  sheriff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or  Judge, 
upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the  sneriff, 
for  leave  to  bring  and  maintain,  in  the  name  of  himself  and  the 
sheriff  jointly,  any  action,  which  might  be  brought  in  the  name 
of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that  the 
plaintiff  in  the  first  warrant  neglects  or  refuses  to  be  joined  with 
the  sheriff  in  such  an  action,  or  to  comply  with  the  terms,  condi- 
tions, and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  bring  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

1  706.  Rlffhtfl  of  third  and  other  iinbiieqaent  attachlns 
fCredltom. 

Where  there  are  more  than  two  warrants  of  attachment,  against 
the  same  defendant,  the  plaintiffs  In  the  third  and  each  subse- 
«qnent  warrant  have,  according  to  their  resp<»ctive  priorities,  the 
.-same  rights  and  privileges,  as  against  the  plaintiffs  in  all  senior 
warrants,  which  the  plaintiff  in  the  second  warrant  has,  as 
against  the  plaintiff  in  the  first,  and  are  subject  to  the  same 
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dnties  and  liabilities;  except  tliat  a  second  extension  of  the  time, 
^^ithin  which  lo  furnish  tiu  uifdertal&ing  to  prevent  the  release  of 
a  foreign  vessel,  or  a  share  or  interest  therein,  shall  not  be 
granted.  And  the  pluiutift's  in  two  or  more  junior  warrants  of 
attachment,  may,  by  a^rt^ement  among  themsolves,  take  jointly, 
ami  for  their  common  benefit,  any  proceeding,  permitted  by  this 
title  to  be  taken,  by  the  plaintiff  in  a  second  or  subsequent  war- 
rant of  attachment;  provideil  that  it  does  not  interfere  with  the 
preferential  or  other  right  of  an  intermediate  plaintiff. 
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AltTICLB  FIFTH. 

Proceeclings  after  judgment;  rights  ofpurtuaand  duties  of  the 
sheriff,  after  the  warrant  is  vacuttd  or  annulled,  or  the  attach-' 
mefit  discharged, 

9i^^,  706.  Execution  to  Issue  to  sheriff  who  has  leried. 

/07.  When  Jndgmi'nt  enforceable  only  ngalust  attached  property. 
708.  Judgment  In  the  principal  action;  how  satisfied. 
700.  When  attachment  discharged,    etc.,   property   to  be  restored  to  «•- 
fendant. 

710.  Additional   provision   for   his    relief. 

711.  Cancelling  notice   attaching   real  property. 

712.  When  sheriff  to  returu  warrant  and  his  proceedings. 

9  TOO.  Kxecntion  to  Isiine  to  sheriff  fvho  has  levied. 

Where  a  levy,  under  a  warrant  of  attachment  in  an  action, 
has  been  made,  an  execution  against  property,  upon  a  final  judif- 
ment  in  favor  of  the  plaintiff  therein,  recovered  after  the  expira- 
tion of  the  term  of  office  of  the  sheriff,  who  made  the  levy,  mast 
nevertheless  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  designated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
designated. 

S  707.  [Ain*d,  1877.]  'When  Judffment  enforceable  only 
AfTH-lnvt    attached    property* 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

9  708.  [AmNl,  1877.]  Judflrment  In  the  principal  aotlOBf 
hovr  flatlsfled. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attach- 
ment has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  ves- 
sel or  share  or  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execu- 
tion, the  other  personal  property  attached,  or  so  much  thereof  as 
is  necessary;  including  rights  or  shares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  interest  coupons 
annexed,  if  any,  by  a  government,  state,  county,  public  officer,  or 
municipal  or  other  corporation,  which  is  in  terms  negotiable,  or 
payable  to  the  bearer  or  holder,  the  principal  whereof  is  not  then 
payable;  but  not  including  any  other  debt  or  thing  In  action.  If 
the  proceeds  of  that  property  are  insufficient  to  satisfy  the  judg' 
ment,  and  the  exerntion  requires  liim  to  satisfy  it  out  of  any 
other  personal  property  of  the  defendant,  he  must  sell  the  per- 
sonal property,  upor  whioh  he  has  levied  by  virtue  of  the  ezeca- 
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tion.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
execution,  are  insufficient  to  satisfy  the  judgment,  the  sheriff 
mast  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  property  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  having  been 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  If  practicable,  regain  pos- 
session thereof;  and,  for  that  puri)06e,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court,  upon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci- 
fying fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  thnt  he  has  used  dili- 
gence, in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uncollected; 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such 
terms,  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  l)e  given  to  the  defendant  s  attorney,  if  the  defend- 
ant appeared  in  the  action.  If  the  summons  w.ms  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper; 
or  may  grant  the  application  without  notice. 

Co.  Proc.,  i  237,  am'd. 

}  709.  [Am*d,  1877.]  IVhen  attachmeiit  Alsctaarffed,  etc, 
property  to  be  restored  to  clefendant. 

Where  a  warrant  of  attachment  is  vacated,  or  annulled,  or  an 
attachment  is  discharged,  upon  the  application  of  the  defendant, 
the  sheriff  must,  except  in  4  case  where  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person 
entitled  thereto,  upon  reosonable  demand,  and  upon  paymfui  of 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  slieriff, 
all  the  attached  personal  property  remalning/in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

Id.,  last  sentence  of  S  287.  and  part  of  H  289  and  240.    See  S  8343,  subd.  12 

)  710.   Additional  provlnlon  for  tain  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
deliver  to  him,  unless  otherwise  specially  directed  by  the  court  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceods;  together  with  all  undertak- 
ings, relating  thereto,  which  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  which  have  not  been  fully  satisfied:  except  an  un- 
dertaking, given  by  the  defendant,  upon  the  discharge  of  property. 
He  must  also  deliver  a  written  assignment,  duly  acknowledged,  of 
each  undertaking,  so  delivered,  nnd  of  each  other  instrument,  to 
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which  the  defendant  is  thus  entitled,  an  assignment  of  which  is 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defendant  must  also,  but  upon  his  own  application  only,  be  sub- 
stituted in  place  of  the  sheriff,  or  the  sheriff  and  the  plain tifl 
jointly,  in  an  action  brought  as  prescribed  in  this  title;  out  the 
court  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  substitution,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  in 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

S  711.   Cancelllnar  notice  attachinflr  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  vacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 

Slication  of  any  person  aggrieved,  and  upon  such  notice  as  it 
eems  just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property,  be  cancelled  of  record,  by  the  clerk  of  the 
county  where  it  is  filed  and  recorded.  The  cancellation  must  ha 
made  by  a  note,  to  that  effoct,  on  tlie  margin  of  the  record,  refer- 
ring to  the  order;  and.  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  be 
filed  therein. 

Go.   Proc.p   part  of   $  132,    am'd  and   enlarged. 

}  712.  Wli«n  nlierllT  to  return  -warrant  and  lilfl  proceed- 
tnir>- 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  return  of  his  proceedings  thereon.  I'^pon  the  appllcatioii 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  court  umy 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

Id.,  i  242.  am'd,  and  consolidated  with  i«o  much  of  2  R.  8.  13,  {  6«  (2 
BUkn.  14),   aa  relates  to  the  return  of  the  warrant. 
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TITLE  IV. 

Other    provisional    remedies;    general   and   miscellaneous 
provisions. 

Article  1.  EcccivcrB. 

2.  Deposit,  delivery,  or  conveyance  of  propeny. 

3.  General   ami   mlacellaneouB  provlalons. 

ARTICJLK    FIRST. 

lieceivers 

Sec.  713.  Receiver;   when  appointed. 

714.  Apiiointment   of    rtetivcr;    notice   of   appllcatloD. 

716.  Security. 

TIG.  Certain  recelTers  may  hold  real  property. 

S  713.  [Am*fly  1805.]    Receiver;  Tchen  appolntea. 

in  addition  to  the  cases,  where  the  appointment  of  a  receiver 
Ls  specially  provided  for  by  law,  a  receiver  of  property,  which  is 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following^  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
tablishes an  apparent  rijfht  to,  or  interest  in,  the  property,  where 
it  is  in  the  possession  of  an  adverse  party,  and  there  is  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  jud^ent  into 
effect,  or  to  di8pos*»  of  the  property,  according  to  its  directions. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  "  property,"  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 

L.  1896.  cb.  046. 

S  714.  [Am'd,  1879,  1903.]  Appointment  of  receiver;  no- 
tice of  Application. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointea  without  notice,  notice  shall  not  be  required. 

See  §  827,  post;  L.  1903,  ch.  217.    In  effect  Sept.  1,  1903. 

S  715.  [Am'il,  1890.]    Secnritr- 

A  receiver,  appointed  in  an  action  or  special  proceeding,  must, 
before  onf^'insr  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  n  bond  to  the  people,  with  at  least  two  sufficient  sureties, 
in  a  p^iialtv  fixed  by  the  court,  jndpe,  or  referee,  making  the  ap- 
pointment, conditioned  for  the  faithful  discharge  of  his  duties  as 
receiver;  and  the  execution  of  any  such  bond  by  any  fidelity  or 
suretv  company  authorized  by  the  laws  of  this  state  to  transact 
business,  shall  be  equivalent  to  the  execution  of  said  »ona  ^^  *^ 
sureties.    And  the  court,  or,  where  the  order  was  made  out  oi 
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court,  the  judge  making  the  order,  by  or  pursuant  to  which  the 
receiver  was  appointed,  or  his  successor  in  office,  may,  at  any 
time,  remove  the  receiver,  or  direct  him  to  give  a.  new  bond,  with 
new  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
sions of  this  section  do  not  apply  to  a  case  where  special  provi- 
sion is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
given  to  such  surety  or  sureties  where  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  tne  receiver, 
and  in  no  case  shall  the  receivers  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

See  post.  Si  810-816;  also  §§  729-730.^  In  effect  March  11.  1806.  L.  1896. 
ch.   94. 

S  716.  [Am'dy  1895.]  Certain  recelTers  max  liold  real 
property. 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 
in  an  action  in  the  supreme  court  or  a  county  court,  or  in  a 
special  proceeding  for  the  voluntary  dissolution  of  a  corporation, 
may  take  and  hold  real  property,  upon  such  trusts  and  for  such 
purposes  as  the  court  directs,  subject  to  the  direction  of  the  court, 
from  time  to  time,  respecting  the  disposition  thereof. 

L.  1896.  ch.  946;  L.  1846.  ch.  112,  $  1  (4  Edm.  662),  am'd. 
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ARTICL.B  SECOND. 

Deposit,  delivery  or  conveyance  ofjiroperty. 

Bee.  717.  Court  may  order  a  deposit  or  dellyery  of  property  in  certain  eases. 
718.  Wbeu  Hberlff  may  take  and  convey,  etc.,  property. 

I  T17.  [Aiu'd,  1877.]  Court  may  order  a  depostt  or  deliv- 
ery of  property  in  certain  cases. 

TVhere  it  is  admitted,  by  the  pleading  or  examination  of  a  party, 
that  lie  has,  In  his  poBsession  or  under  his  control,  money,  or 
otber  personal  property  capable  of  delivery,  which,  being  the  sub- 
ject of  the  action  or  special  proceculing,  is  hold  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may,  in  its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  delivered  to  that  party, 
"With  or  without  security,  subject  to  the  further  direction  of  the 
court. 

Go.  Pro<».,   part  of  |  244,  am'd.    See  post,  {S  743-764. 

§  T18.  "When  sheriff  may  take  and  convey,  etc.,  property. 

Where  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section:  or  whore  a  judgment  directs  a  party 
to  mal^e  a  deposit  or  delivery,  or  to  convoy  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience as  a  contempt,  may,  by  order,  require  tlie  sheriff  to  take, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 

Id.,  i  944,  ths  last  aentence  bat  one  asi*d. 
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ARTICIifi   THIRD. 

General  and  miscellaiieous  provisions . 

Sec.  710.  Arrest,   Injunction,   and   attachment;   when   not   to   be  granted   to- 
gether. 
720.  Counterclaim,  provisional  remedies. 

S  719.  [AmM,  1879.]  Arrent,  tnjnnetlon,  amd  attacbm«nt; 
-wken  not  to  be  granted   togretker. 

Where  application  for  an  order  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
action,  against  the  same  defendant;  and  it  satisfactorily  appears 
tliat.  under  the  particular  circunistancos  of  the  case,  two  or  all" 

•  of  them  are  not  necessary  for  the  plaintiff's  security,  the  court 

•  or  judge  may,   in  its  or  his  discretion,   require  the  plaintiff  to 

•  elect  between  them.  Where  an  application  Is  made  to  obtain, 
Tacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judge  must  finally  decide 
.the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

S  720.   [Am'd,  1879.]    Connterclatm,  provialonal  remedies. 

Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  afGrniative  judgment  against  the  plaintiff, 
his  right  to  a  provisional  remedy  is  the  same  ns  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  eause  of  action 
•tAted  in  the  counterclnim,  nnd  demanding  the  same  judgment. 
And  for  the  purpose  of  applying  to  such  a  case  the  proTlsions 
of  this  act,  the  deft^ndant  is  deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  in 
the  answer  is  deemed  the  complaint. 
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CHAPTER  VIIL 

Miscellaneous  Interlocutory  Proceedings^  and  Regu- 
lations of  Practice. 

TITLB    I.-  HlftoUi,  OaliflMi,  Deitoti.  astf  Imv«lult1«i. 
TITI.E  IL~  T«iid«r,  tat4  oilier  OflliTi  9n^  Bc^netti  t6  the  AdvtrM  Parly* 
TITI<B  III.— 1hiya«Htot  Xoaey  l«to  Court,  sndCare  and  Dloposltloii  Thereof • 
nrijE  IT.    ProfeedlBf e  apon  the  Deal!  or  Diiabtlity  oi  a  Partyi  or  thi 

TrsBifer  ot  hla  Intereet. 
TITLl    T.  -  Hotlone  and  Orf^ers  Qeueral'y. 
nvui  TL— MlMolUuioovs  Praotlee  Be^olaiUtta. 

TZTLK  t, 
Kistakes,  omiMiosui,  detects,  and  irre^ularitiee. 

See.  721.  Defect!  cured  by  verdict,  etc.,  and  by  Judgment. 
722.  Bnch  defects  to  be  euoplied. 
728.  AxnendmeDta  by  the  court;  disregarding  Immaterial  errore,  etc. 

724.  Relief  against  omissions,  etc.;  amendments  to  conform  proceedlnga. 

725.  Returns   by   officers,    etc. 

726.  Papers  lost  or  wltbfaeld;  bow  snpplled. 

727.  Order  of  court;  wben  neoessacy  to  amend. 

728.  Disregarding  defecU  In  affldsTlts. 
728.  Certain  bonds,  >  etc.,   wben  sufficient. 
780.  Amending  defects  In  bonds,  etc. 

i  T21.  [Am'd,  1870.]  Defeota  eui^d  1>r  rerdlct,  ete.,  aad 
bjr  Juds^oient. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  has 
been  rendered,  the  judgment  ahall  not  be  stayed,  nor  shall  any 
judgment  of  a  court  of  record  be  impaired  or  ^Jffected,  by 
reason  of  either  of  the  following  imperfections,  omissions, 
defects,  matters,  or  things,  in  the  process,  pleadings  or  other 
proceedings: 

1.  For  want  of  a  summons.  (^  other  writ. 

2.  For  any  fault  or»  defect  in  process;  or  for  miseonceiTing  a 
process,  or  awarding  it  to  a  wrong  officer. 

3^  For  an  imperfect  or  insufficient  return*  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscribed  a  return,  aotually 
made  by  him. 

4.  For  a  variance  between  the  eummons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  If  the 
verdict,  report,  or  decision,  or  the  judgment,  is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
in  a  sum  of  money;  or  ixt  the  des<;ription  of  propertr;i  or.  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  been  once  righilv:  sttted,  in 
any  of  the  pleadings  or  other  proceedings, 

10.  For  A  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the 
Judguient-roH. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn; 
or  for  any  other  default  or  nasUgence  of  the  clerk,  or  any  other 
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officer  of  the  court,  or  of  a  party,  his  attorney  or  counael*   by 
wjbiich  the  adverse  party  has  not  been  prejudiced. 

2  B.  S.  424,  426,   8  7  ^(6   Bdm.  441,  449),  •«]§*«. 

y  Ma.  0fiok  ^mi^etm  to  1#e  •«ppll«a. 

Each  of  the  omissions,  imperfeetions,  defects,  and  Tariances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  1^  riight  and  justice  of  the  mutter,  and  not  alt^x^ 
ing  'the  issue  between  the  parties,  or  the  trial,  must,  whea 
necessary,  be  supplied,  and  the  proceeding  amended,  by  tbe 
court  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court. 
M..  i  8. 

I  788.  [Anu'd,  1877,  1900.]  AjK^ndmeata  Ur  tke  •o«vt» 
dlsrevardlnv    immaterial    errors,    etc. 

The  court  may,  .upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  suoh  ttfmis  ^as  it  deems  just,  amend  any  pnwets,  pleading,  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 

'material  to  the  case;  or,  where  the  amendment  does  not  change 
substantially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  prored.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
substantial    rights    of    the    adverse    party.      When    amending    a 

iptoadtng  or  -permitting  the  'service  ot  ati  amefided  or  supple- 
mental pleading  in  a  case  which  is  on  the  general  calendar  of 
issues  of  fact,  the  court  may  direct  tlvat  >the  case  retain  the 

>plaOe  upon  such  calendar  which  it  occupied  before  the  amend- 
ment or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  nupplemental  pleadings  shall  not 
affect  the  place  <of  the  cttfle  upon  such  calendar,  or  render  neces- 
sary the  Service  of  a  new  notice  of  trial. 
0<>.  Proc..  1 178.  and  theUMf  olscme  of  1 174 ;  tbe  seootfd  eUnie  of  the  letter  Mctkm 

••oeliitHioiwled4ivt7?l.«ante.   L.  laoo.  eh.  Ml.   In  affect  BeptMnber  1, 1900. 

i  72M.  Riellwf  mg«tast' emlastons,  ete.|  amemdmeats  to  con- 
nom  prooevdlnvs* 

The  court  may  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  rei^iilres,  at  any  time  within  one  year  after  notice 
thereof,  reKevc  a  party  from  a  Jad^^ent,  order,  or  other  proceed- 
ing, taken  against  htm  through  his  mistake,  inadvettence,  sur- 
prise. Or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  cmi- 
fsrm  to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
•and  tipon  like  terms,  permit  an  amendment  thereof,  to  confonn 
it  to  the  provision. 

Ii.»  I  iff4,  unU    «ee  ||  VSl,  788,  T84.  ttftlL 

I  9Mk  Heftfras  by  oflleers,  ete. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  6ther  ofllcer, 
or  by  a  subordinate  court  or  other  tribunal,  may.  in  its  dincre- 
'rtbn,"dIrGct  the  return  to  be  amended,  in  matter  of  form,  either 
before  or  after  judgment. 

2R.S.  424  (28dm.  442). 
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§  T80.  Papers  lost  or  irrftblield)  bo^r  flvpplted. 

Where  an  original  pleading  or  paper  is  lost,  or  withheld  by  anjr 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
stead of  the  oiiginal. 

Co.  Proc.,1423. 

1  Ta7.  Order  of  eovrt;  irlieii  meeesaary  to  amead. 

A  process,  pleading,  or  record,  shall  not  be  altered,  by  the 
clerk  or  any  other  officer  of  the  court,  or  by  any  other  person, 
witlioiit  the  direction  of  the  conrt,  or  of  another  court  of  com- 
petent authority;  except  in  a  case  where  a  party,  or  his  attorney. 
Is  specially  auUiorieed  by  law  to  amend  a  pleading. 

2  R.  S.  426  (2  Edm.  448).  ani'd. 

S  TSS8.  DlnreffnrdlnflT  defects  In  affldaTltw. 

Thp  want  of  a  title,  or  a  defect  in  the  title,  of  an  affidavit. 
does  not  impair  it,  if  it  intelii^bly  refers  to  the  action  or  special 
proceeding,  in  which  it  is  made. 
Go.  Proc.,  9  403. 

1  729.    Certatn  bond«»  etc.,  -«vbea  mifllclent. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privih^ge,  or  to  take  a  pro- 
ceedlng,  is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  l^nefit,  it  is  given. 

2  R.  8.  £66  (2  Edm.  676).  am*d. 

§  T30.  AmendtBV  defeets  In  bonds,  etc. 

Where  such  a  bond  or  undertaking  is  defective,  the  court, 
officer,  or  body,  that  would  be  authorized  to  receive  it,  or  to 
entertain  a  proceeding  dn  consequence  thereof,  if  it  was  perfect, 
may,  on  the  application  of  the  persons  who  executed  it,  amend 
it  accordingly;  rnd  it  shall  thereupon  be  valid,  from  the  tim*' 
of  its  execution . 

Id.,  f  34.  am'd. 
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TITLE  H. 

Tender,  and  other  offers  and  requests  to  the  adverse  paxty. 

Bee.  7S1.  Tender  after  suit. 

732.  Amount  to  be  paid  Into  court. 

783.  Effect  of  sufficient   tender. 

784.  When  to  be  deducted  from  recoTery,  etc. 

786.  Requiring   admission  of   grenuineneas   of   paper. 

786.  Offer  to  liquidate  damages  oondltlonally. 

737.  Effect  of  refusal  of  offer. 

788.  Defendant's  offer  to  compromise;  proceedings  thereon. 

739.  Plaintiff's  offer  to  compromise  counterclaim;  proceedings  therMA. 

740.  Offer  and  acceptance,   07  whom  subscribed. 
741-742.  [Repealed.] 

i  781.  Tender  after  suit. 

Where  the  complaint  demands  jud|2rment  for  a  sum  of  money 
only;  and  the  action  is  brought  to  recover  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  recover 
damaj^es  for  a  casual  or  involuntary  personal  injury,  or  a  like 
injury  to  property;  the  defendant,  or  his  attorney,  may,  at  anjr 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  injury,  or  to  pay  the  plaintiff's  demand;  together  with 
the  costs  of  the  action,  to  that  time. 

2  R.  S.  663,  {  20  (2  Edm.  674),  am'd. 

9  782.  [Am'd,  1877.]     Amount  to  be  paid  Into  conrt. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid 
into  court,  and  notice  thereof  in  writing  serve<1  upon  the  plain- 
tiff's attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  t(:nder. 

9  733.   Effect   of  flullleient  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  the  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

2  R.  S.  664.  IS  21  and  22  (2  Edm.  674),  consolidated.  See  Oo.  Proc.,  i  886; 
post,    S  788. 

{  784.  When  to  be  deducted  from  reooirerxy  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residue,  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorandum 
thereof  must  be  annexed  to  the  judgment-roll.  The  plaintiff's 
right  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

Id.,  i  28. 

9  78S.  Reqnirtnff  admlnnlon  of  irennlneneaii  of  pstper. 

The  attorney  for  a  party  may,  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,  material 
to  the  action,  and  request  a  written  admission  of  its  genuineness. 

X7ik 
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If  the  admission  is  not  griven,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial,  and  paid  by  the  party 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  eourt,  that  there  was  a  good  reason  for  the  refusal. 
Oo.   Proc.,  part  of  §  388. 

i  T88.  Oiler  to  llanidate  damaarcs  conditionally. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may,  with  the  answer,  serve  upon  the 
plaintiff's  attorney,  a  written  offer,  that,  if  the  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 

Id.,  I  886. 

S  T3T.   [Am*d,  1877.]    ESffect  of  refusal  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
upon  the  trial.  But  If  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 
Id.,    S    387. 

§  738.  [Am'd,  1877.]  Defendant's  offer  to  oontpromisei 
proceedings  thereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  part  of  i  386. 

9  788.  [Ant'd,  1877.]  Plaintiff's  offer  to  compromise  conn- 
terclalm)  proceedings  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  costs,  or 
against  the  defendant  for  a  specified  sum;  and  against  the 
plaintiff  for  costs.  If  the  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  ho 
accepts  the  offer,  either  party  may  file  the  summons,  complaint, 
answer, -and  offer,  or  copies  thereof,  and  proof  of  acceptance; 
and  thereupon  the  clerk  must  enter  judgment  accordingly.     If 
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notice  of  acceptance  ia  not  thus  given,  the  offer  caimot  be  siren 
in  evidence,  upon  the  trial;  but,  if  the  recoTcry  ia  not  more 
fayorable  to  the  defendant  than  that  bo  offered,  he  will  not  be 
entitled  to  recoTer  costs  fsorn  .the  time  of  the  offer,  bat  must 
pay  coats  from  that  time. 
1h.  Proe.,  remainder  of  f  S8B,  mm*<k, 

i  740.  Offer  and  aeoeptauee,  by  wliom  snliaorllieA. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hie  attorney  must  subscribe  it,  and  annex  thereto  his  affidavit, 
to  the  effect,  that  he  is  duly  authorized  to  make  it,  in  behalf 
of  the  party. 

I  T41.  [Repealed,  1877.] 

1  74M.  [Repealed,  1877.] 
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TITIiS.III. 

Payment  of  money  into  court,   and  care  and  dispoeitlon 

tliereof. 

Svc  743.  Pttrly  IvlBj^ns  mon^  Into  oonrt  in  dhicharge^. 

744.  CompUoUer.  to   supenriM.  adminlatimtloa  of   tmni^   etc;    cnfMclng 

MgfaifntB,  etc 
744-a.  Comptrouer  may  examloc  books,  etc..  of  banks,  otc ;  paymnU  of 

money   to  county   treasurers,   etc. 
74B.  Transfer  of  money*  and  seeurltle*  to  cowity  ttMMnren. 

746.  Comptroller  to  deoAenat*  taapks  of  deposit 

747.  Power  of  eiiclb  court  to  direct  pny^oeot  oc  rBlnrc«tn«at  of  its  fuudf. 

748.  Application  of  preceding   section. 

749.  Powers  of  certain  officers,   toiicblnir  secarttle9.   etc 

750.  ProTlston  relatimc  to  doath,  renuval,  etc,  of  <rilleeff. 

751.  Funds  or  properiy  not  to  bo  surrendered  wltbout  order, 

752.  Account  books;  what  to  be  stated  tberela. 

753.  Annnal  reports  to  comptroller. 

754.  These  prorlsloBs  applicable  In  New-Tork  to  tbo  chamberlain. 

i  743.  Party   brimerftnv  ■i4»iM»y   into  oonrt   ia   diaolinrared* 

A  party  bringing  money  into  court,,  pnrauant  to  the  direotion 
of  the  court.  Is  discharged  thereby  from  ail  furtl^er  liability-,  to 
the  extent  of  the  money  so  paid  in. 

2  R.  S*   17a.  1.21    (S  Sdm.  1773. 

g  744.  [Am'd,  1892,  1806,  1008.]  Comptroller  to  aniMrwlvo. 
ndnaUa«trntion  ot  fnnds,,  et«.$   en^cdns   indKmen;t%   etc. 

The  comptroller  of  the  state  of  Now  YoriL  shall  supervise  the 
administration  of  all  funds  paid  into  any  court  of  record,  or 
ordered  to  be  so  paid  by  a  judgment,  order  or  decree  of  any  such 
court  of  record.  He  shall  have  power  and  authority  to  institute 
proceedings  |o  enforce  obedience  to  the  judgments,  orders  or 
decrees  of  the  said'  courts  for  the  deposit  of  moneys  and  securi- 
tiefi  into  court,  and  shall  prescribe  regulations  and  rules  for  the 
care  and  disposition  thereof,  wliieh  sbail  be  observed  by  all  par- 
ties interested  therein,  unless  the  court  having  jurisdiction  over 
the  same  shall  make  diffierent  directions  by  special  order  duly  en- 
tered in  accordance  with  section  seven  hundred  and  forty-seven 
of  this  act;  and  the  comptroller  may  at  any  time  require  any 
county  clerk  or  dark  of  any  court  of  record*  to  file  with  any 
county  treasurer  an  officially  certified  copy  of  any  record,  docu- 
ment or  paper,  or  extracts  therefrom,  which  he  mny  deem  ncoosKnrv 
for  the  nsa  ot  aoid  oounty  treasuren  in  the  administration*  of  such 
funds;  the  fees  of  said  clerk  for  majicing  and  certifying  such  copy 
or  copies  shall  be  a  charge  upon  the  county  where  such  reoords, 
documents  or  papers  are  recorded  or  filed. 

1*.  1S92,  ch.  651;  L.  1890.  cb.  260;  L.  1008,  ch,  181.  iff  effect  Sept.  1. 
1008. 

I  744-a.  [Added*  1008.]  Comptroller  nuty  examine  book  a, 
etc.,  off  bank*,  etc.$  payment  off  money,  ete.>  to  county 
treanvrem,  etc. 

The  comptroller  may  examine  the  books,  accounts  and  vouchers 
of  every  bank  and  trust  company  in  the  state,  in  anywise  relat- 
ing to  moneys  and  securities  paid  into  court,  under  an  order  of 
any  court  of  record;  and  where  the  same  has  not  been  paid  *o 
the  chamberlain  of  the  city  of  New  York  or  to  any  county  trcas- 
nrer  of  the  state,  the  comptroller  upon  an  appUoation  duly  made 
shall  be  entitled  to  an  order  dircctmg  the  payment  and  trnn.sfer 
of  all  such  money  and  securities,  from  any  of  such  banks  and 
trust  companies,  to  the  treasurer  of  the  proper  county,  and  in  the 
city  of  New  York  to  the  city  chamberlain. 
Added,  L.  1006,  ch.  182.     In  effect  Sept  1,  1906. 
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f  74n.  [Ain*d,  ie08.]  Transfer  of  money*  and  •ecvrltlea 
to  county  tr^^navrers. 

All  rfioueys  and  socuritiea  paid,  transferred,  or  deposited  into 
court,  must  be  paid  or  transferred,  either  directly  or  by  the 
officer  who  is  required  by  law  first  to  receive  it,  to  the  county 
treasurer  of  the  county,  where  the  action  is  triable,  or  to  such 
other  county  treasurer  as  the  court  specially  directs.  Where 
money  is  paid,  or  a  security  is  delivered  to  an  officer,  other  than 
the  county  treasurer,  he  must  pay  or  transfer  it  to  the  county 
treasurer  within  two  days  after  he  receives  it.  In  the  city  of 
New  York  he  must  pay  it  to  the  chamberlain  within  two  days 
after  he  receives  it.  A  bond,  mortgage  or  other  security,  or  a 
certificate  or  transfer  of  stock,  taken  upon  the  investment  of 
money  paid  into  court,  must  be  taken  to  the  county  treasurer  of 
the  county  where  the  fund  belongs,  in  his  name  of  office;  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

Substance  of  so  mvch  of  L.  184S,  ch.  277  §  1  (4  Edm.  693),  as  properly 
l)olong«  to  this  title,  and  \H  hot  obnolete;  anfl  th*  flfnt  two  8enteiic«a  of  Rul*» 
82.  See,  also.  2  R.  S.  171.  172.  part  3.  ch.  1,  tit.  2.  i|  17.  18.  and  24  (3 
Edm.  177  et  s*>q.ji:  al»o  L.  1847,  ch.  280.  I  71  (3  R.  S..  5th  ed.,  286;  4 
Edm.  675).  Am'd,  L.  1908.  ch.  183.     In  effrct  Sept.  1,  1908. 

I  740.  [Am'd,  1802.]  Comptroller  to  desiirnAte  bunks  of 
deposit. 

All  funds  or  moneys  paid  into  court  shall  be  deposited  in  such 
savings  bank,  t^ust  company,  bank,  banking  association  or  with 
such  banker,  as  shall  be  designated  by  the  comptroller,  as  soon 
as  received  by  the  custodian  thereof.  But  the  money  must  be 
deposited  In  the  county  where  the  fund  belongj,  where  it  can 
bo  done  conveniently  and  .safely  and  with  advantage  to  the 
parties  interested.  The  depositaries  designated  shall  pay  a  fair 
rate  of  interest  and  before  receiving  any  such  deposit  shall 
give  to  the  i>eople  of  the  state  a  good  and  sufficient  bond  with 
two  or  more  sureties,  in  such  form  as  the  attorney-general  shall 
prescribe,  such  bond  to  be  approved  by  the  county  judge  of  the 
county  in  which  such  savings  bank,  bank,  trust  company,  bank 
association  or  banker  shall  be  located,  and  by  the  comptroller 
of  the  state,  and  filed  in  the  office  of  the  comptroller. 
L.   1892,  ch.   661. 

I  7-IT.  [AmM,  lRf>2,  IDOS.]  Power  of  eacli  conrt  to  direct 
pAynient  or   rclnventmont  Of  Its  funds. 

Rnch  court  may  direct  that  money  paid  into  that  court  in  any 
action  or  proofed ing  brought  therein,  or  any  bond,  mortgage  or 
other  security  which  represents  property  belonging  to  any  suit 
or  party  interested  therein,  may  be  paid  out,  t^-ansf erred,  in- 
vested or  n'invcstod  in  any  manner  or  form  that  appears  to  it 
best  for  the  interests  of  the  owners  thereof.  But  such  directions 
must  be  embodied  in  an  order  or  decree  of  said  court,  founded 
upon  proper  and  snlTu'ient  evidence  satisfactory  to  the  court  that 
such  disposition  of  the  property  is  bc.*;t  for  the  interests  of  the 
owners  thereof  or  partios  interested  therein. 
L.    1892,  ch.   C51;   L.    1908,   ch.   183.     Id   effect  Sept.   1.   lOOg. 

I  748.   [AitiM,  lSf>2.1    ApplScntlon  of  preoedlnnr  noctlon. 

The  provisir)na  of  the  Ijist  preceding  section  shall  apply  to  all 
courts  of  record  of  the  state. 
L.   1892.  ch.   651, 
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f  749.  [Am'd,  1877.]  Powers  of  certain  offleers,  tovelitnir 
■ecarltlen,   etc. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
other  security,  or  public  stock,  representing  money,  paid  into 
court,  in  an  action;  or  to  whom  stock  or  a  security,  or  an  account, 
deed,  voucher,  receipt,  or  other  paper,  representing  or  relating 
to  such  money,  is  transferred,  delivered,  ni.ide,  or  giv«»n,  pur- 
suant to  law,  is  vested  with  title  for  the  purposes  of  the  trust, 
and  may  bring  an  action  upon  or  in  relation  to  the  same,  in  his 
official  or  representative  character. 

S  750.  Provision  relatlnfl:  to  dentb,  ren^oval,  etc.,  of 
ofliccr. 

On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise, 
all  public  stock,  bonds,  mortgages,  and  other  securities,  held  by 
him,  as  prescribed  in  this  title,  vest  in  his  successor  in  office;  and 
all  money  deposited,  as  prescribed  in  this  title,  in  a  bank,  trust 
conii)any  or  other  depository,  to  his  credit,  vests  in,  and  must 
be  carried  to,  the  account  of  his  successor  in  office. 
2  B.  S.  172,  If!  26  and  27  (2  Edm.  178),  consolidated  and  abridged. 

f  7K1.  rAm*d,  18S>2.]  Funds  or  property  not  to  be  surren- 
dered   without  order. 

No  money,  security  or  other  property  which  shall  have  been 
plaeed  in  the  custody  of  the  court  shall  be  siirreudcred  without 
the  prod  net  i(m  of  a  properly  certified  copy  of  nn  order  of  the 
cf>urt,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered^  directing  such 
dinposition.  Kach  order  must  be  countersigned  by  the  presiding 
judge  by  whose  direction  it  4s  made. 
L.    1892,   ch.   651. 

I  752.  [Am*d,  1892.]  Account  books;  what  to  be  stated 
tberein. 

Every  officer  having  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  books  in 
whirh  he  sliall  make  an  exact  account  thereof.  Snob  book  or 
bortks  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whom  received,  the  amount  of  money,  if 
any,  and  a  description  of  the  securities  or  other  property  received, 
if  any,  and  each  addition  of  interest;  also  the  date  and  description 
of  each  order  for  payment  and  the  dates  and  amounts  of  pay- 
ments thereunder  and  to  whom  paid;  also  an  account  of  each 
change  of  investment,  if  any.  The  provisions  of  this  si'ction  sliall 
also  apply  to  all  banks  or  trust  companies  holding  any  of  the 
funds  referred  to  in  this  title. 

L.    1892,   ch.   651. 

{   7B8.   [Am'd,   1802.]     Annual   reports   to  comptroller. 

Every  treasurer  or  financial  officer  who  has  in  charge  or  pos- 
session or  under  his  control,  moniw,  bonds,  stocks,  mortgages 
or  any  other  securities  or  jtroperty  as  prescribed  in  this  title, 
must,  once  in  each  year,  make  a  report  to  the  comptroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prescribe, 
containing  a   true  statement   of  his   accounts  for   the   preceding 
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year  or  ffron  the  time  of  the  -last  report.  This  report  must  be 
verified  by  the  oath  of  such  officer,  and  must  be  accompanied 
by-  the  certificate  of  the  proper  officer  of  oach  bank  or  trust 
company,  stating  the  exact  amount  ou  deposit  with  such  corpora- 
tion to  the  credit  of  each  case  separately.  Such  oAeer  or  bank 
or  trust  company  ^all  furnish  aogr  additional  report  to  the 
comptroller  or  to  the  court  at  such  time  and  in  «uch  detail  as 
may  be  required. 
L.    1802,   ch.    851. 

[§§  8  and  9,  L.  1892.  ch.  661,  do  not  amend  the  Code  of  Civ. 
Pro.,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act,  and  are  Inserted  here  for  ronreiiience  of  attorneys. 

§  S.  The  comptroller  is  authorized  to  employ  such  special  derk 
or  dei'ks  as  he  may  deem  necessary,  to  carry  out  the  proTislous 
of  this  act;  and  he  shall  cause  an  examination  of  the  accounts 
of  the  officers  referred  to  in  this  act  to  be  made  at  least  once  in 
each  year,  and  shall  enforce  the  provisions  thereof. 

§  '9.  Whenever  any  sum  of  money,  paid  into  court,  shall  have 
remained  in  the  hands  of  any  county  treasurer,  or  of  the  cham- 
berlain of  the  city  of  Nevr  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  oTer  by  such  officer  with  all  accumulations  of 
interest  thereon,  after  deducting  his  legal  fees,  to  the  treasurer 
of  the  state  of  New  York.  The  said  treasurer  snail  pay  8*ich  sum 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  warrant  of  the  comptroller  therefor.  The  comptroller  shall 
draw  his  warrant  for  such  sum  upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  seven  hun- 
dred and  fiftr-one  of  the  Code  of  Civil  Procedure  and  upon  due 
notice  to  said  comptroller.] 

f  754.  These  provisions  aivplieable  la  ITew-Yorlc  to  the 
chamberlain. 

Each  provision  of  this  title,  relating  to  a  county  treasurer, 
aprplies  to  the  chambertnin  of  the  city  of  New- York,  with  resi>ect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
county  of  New- York,  or  with  respect  to  money,  or  a  bond,  mort- 
gage or  other  security,  or  public  stock,  representing  money  paid 
Into  court;  except  where  special  provision,  with  respect  to  the 
same,  is  otherwise  made  by  law. 


c.  8.  t.  4  PARTES  DISABILITY.  OR  §8  75BhW 


TITLE  IV. 

Proceedings  upon  the  death  err  disability  of  a  party  or  the 
transfer  of  his  interest. 

Sec.  765.  ActtoD;  wbMi  not  to  abate. 

7S6.  ProceedlngB  upon  transfer  of  Intereet,  or  devolatlon  of  liablUty. 
T57.  Id. ;  when  eole  party  Olea  and  action  aorylTea. 

758.  Td. ;  t«rhen  one  of  aeTeral  parties  dies. 

759,  790.  Id.;  wbeti  part  of  eauae  of  aetlon  avrrlvea. 
761.  When  cMirt  wmj  order  action  abated. 

702.  Special  oaaes  aaceptiBd. 

763.  Death  of  party  after  verdict,  etc. 

764.  Action  for  a  wronff  not  to  abate  after  yerdlct,  etc. 

765.  No  rerdlct,  etc.,  can  be  taken  after  «  pavty*B  death. 

766.  Death,  etc.,  of  public  offlcer  or  truatee. 


i  755.  [Am'd»  1891.]      Action;  wliea  mot  to  alNkte. 

An  action  does  not  abate  by  any  event,  Sf  the  canse  of  action 
survives  or  eontinaes.  A  special  proceeding  doefi  not  abate  by 
any  erent,  if  the  right  to  the  relief  sought  in  snch  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

B.  1801,  cfa.  384. 

{  766.  Proeeedtnys  vpon  transfer  of  Interest,  or  devolu- 
tion of  ItalynitT. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the 
action  may  be  continued,  by  or  against  the  original  party;  unless 
the  court  directs  the  person,  to  1^11081  the  interest  is  transferred, 
or  t4>on  whom  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Go.  Proc.,  •  121,  the  tMfd  aentaaoe. 


I  76T.  [Ant'd,  187»,  18M..]  Id.)  wken  stfle  party  dies  and 
actl«n  anrvlvea. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if 
the  cause  of  action  survives  or  continues,  the  court  must,  upon 
a  motion,  all^w  or  compel  the  action  to  be  continued,  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  In  such  proceeding 
survives  or  continues,  the  court  must,  upon  a  motion,  allow  or 
compel  such  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.    This  provision  as  to  a  special 
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proceeding  does  not  apply  where  proyision  for  such  continuance 
has  been  otherwise  made  by  law. 

L.   1681,  ch.   284.      See  2  R.   S.  448.  J  2. 

i   7S8.   [Am'dy   187T.]      Id.;   wliea   one   of   ae-reral    parties 
dies. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  survives 
to  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  survivors.  But  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  surviving  defendant 
or  defendants. 
2  R.  S.  380.  S  ?  (2  Edm.  401). 


I  7S9.  Id.  I  vrliea  part  of  cavae  of  aetiom  ■nrvlvea. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  tho  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
as  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

Substitute  for  2  R.  S.  184,  180,  portions  of  U  108,  109,  115,  117,  120.  and 
121. 


i  760.  [Am'd,  1879.]    The  aante. 

In  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
such  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  summons  issue,  and  that 
suppleniontal  pleadings  be  made.  Where  an  application  is 
made  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  rights  requires  it, 
must,  permit  the  defendant  to  commonoe  a  cross  .action  for  that 
purpose.  The  cross  action  must  be  brought  in  the  same  court, 
unless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  cross  action  is  commenced,  remove 
to  itself  the  original  action,  with  like  effect  as  if  it  had  been 
brought  therein.    Unless  the  court  otherwise  directs,  the  original 

186 


c .  8.  t.  4  PARTY'S  DEATH,  ETC.  §§  761-66 

Hction  and  the  cnms  action  must  be  tried,  and  judgment  rendered 
therein,  as  if  they  were  one  action. 
Id.    (2  Edm.   191). 

i  761.  IVl&en  court  may  order  action  abated. 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the  mar- 
riage of  the  plaintiff,  where  it  affects  the  ri^rhts  of  either  party, 
the  court  may,  in  its  discretion,  upon  notice  to  such  persons  as 
it  directs,  and  upon  the  application  of  the  adverse  party,  or  of 
a  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied in  the  order,  not  less  than  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Co.  Proc,  f  121,  fifth  sentence,  am*d.     See  f  1736. 

I  702.  Special  caaen  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

1  763.  Deatli  of  party  after  verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judjfmcnt  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
or  Jin  interlocutory  judgment,  but  before  final  judgment  is 
entered,  the  court  must  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  R.  S.  387.  f  4,  am'd. 

1  764.  f  Am*dy  ltfa4.]  Action  for  a  wronir  not  to  abate  after 
Terdict,  etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the 
Reduct»on  of  his  minor  daughter  does  not  abate  by  his  death, 
but  survives  to  the  mother  of  such  daughter,  who  may  recover 
both  actual  and  exemplary  damages  therein  to  the  same  extent- 
as  though  the  original  party  plaintiff  had  lived.  After  verdict, 
report  or  decision  in  an  action  to  recover  damages  for  a  personal 
injury,  the  action  does  not  abate  by  the  death  of  a  party,  but 
the  subsequent  proceedings  are  the  same  as  in  a  case  where  the 
cause  of  action  survives.  And  in  case  said  verdict,  report  or 
decision  is  reversed  upon  questions  of  law  only,  said  action  does 
not  abate  by  the  death  of  the  party  against  whom  the  same  was 
rendered. 
L.  1004,  ch.  379.     In  effect  Sept.  1,  1904. 

f  760.  No  verdict,  etc.»  can  be  taken  after  a  party^s  deatb. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
rendered  against  him.  In  that  case,  the  verdict,  report,  or  de- 
cision is  absolutely  void. 

2  R.  S.  387.  i  6  (2  Edm.  402),  am'd. 

I  766.  Deatb,  etc.,  of  public  officer  or  tmstee. 

Where  an  action  or  special  proceeding  is  authorized  or  directed 
hj  law,  to  be  brought  by  or  in  the  name  of  a  public  officer,  or 
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by  a  receiver,  or  other  trustee,  appointed  by  yirtae  of  a  statute, 
his  death  or  removal  does  not  abate  the  action  or  special  pro- 
coediDR:  but  the  same  may  be  continued  by  his  successor,  who 
must,  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  tlie  judgment-roll. 
2  B.  S.  388,  f  14;  and  L.  1832,.  cb.  2»5,  |  3  (3  Edm.  $74),  consolidated. 
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TFCLB  Y. 

KotioiukftXLd  order*  g«ii«rftlly. 

8ec.  707.  Definition  of  an  ordor. 
768.  Id.;  of  a  motion. 


7e0.  Motions  In   sapreme  court;   whore  to  be  heard. 

770.  MoUone  in.  New-York  city. 

771:  Itr  absence  of  jndKe.  motttMi  nmr  be  transterred  to  anetliec  : 


770.  MoUona  in.  New-York  city. 

771:  Itr  absence  of  jndKe.  motttMi  nmr  be  tranaterred  to  anetliec  M|e. 

772,  778.  What  judges  may  make  orders  out  of  ooart,  wtthoti^  netiea. 


774.  Revtsw  of  Mder  made  hj  a  jndfce  of  another  court. 

775.  When  star  of  proceedings  not  to  exceed  twenty  daya. 

776.  Subee<ineBt  appllcatioB  for  order   after  denial,  etcw,  ef  prior  applies^  • 

tton. 

777.  Id.;  as  to  appllcfitlon  foe  judgment. 

778.  Penalty  for  ylolating  last  two  sections. 

779.  CMts  of  a  motion;  bow  coUscted. 

t  7€7.  DeAnitloiL  of  mat  order. 

A  directton  of  a  court  or  judge,  made,  a*  pcesooribed  in  thia  aot». 
in  an  action  or  special  proceeding,  must  be  in  writlns^.  unlets 
oliter^isfr  specifled'  in  the  particular  case.  Snch  a  otreetioB, 
unless  it  is  contained  in  a  judgment,  is  an  order. 

CO.   Proc.,  I  460i   am'd. 

f  res.  [Am'd,  1900.]     Id. I  of  A  motloa. 

An  application  for  an  order  is  a  motion.  Hmh-  api^kation  ov 
motion  must  be  made  to  a  court,  or  to  a  judge  or  justice  tiiereet. 
When  the  defendants  have  made  default  in  appearing  in  an 
action  or  proceeding,  any  application  or  motion  therein  may  be 
made  to  the  court  or  to  a  judge  or  justice  thereof  oat  of  ooutt 
Where  any  of  the  defendants  in  an  action  or  proceedings  have 
appeared,  all  motions  or  applications  thereafter  made  in  such 
action  or  proceedings,  must  be  made  to  the  court,  unless  such 
defendants  consent  to  the  making  of  such  motion  or  application 
to  a  judge  or  juatfce  out  of  court. 

Id..  I  401.  snbd.  1.  L.  1000,  ch.  147.    In  effect  Sept.  1,  IMft 

{  709.  [Ana'd,  1879.]  Motiotts  in  ■vprcnae  covrt)  i^bere  to 
be  beard. 

A  motion,  upon  notice,  ih  an  action  in  the  supreme  court  must 
be  made  within  the  judicial  district  in  which  the  action  is  triable^ 
or  in  a  county  adjoining  that  in  which-  it  is  triable;  except  that 
where  it  id  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triable  cdaewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  apecially  prescribed 
by  law  that  a  motion  may  be  made  in  the  county,  where  tihe 
applicant,  or  other  person  to  be  affected  tltereby,  on  the  attomar, 
resideat. 

Id.,  1 401.  snbd.  4.  am'd. 

I  VTO*  Bitotioii»  I*  Hew^Tork  eitr* 

In  the  fiffst  jadicial  dittriet,  a  motion  which  elaewhare  must,  ba 
made  in  oouiit,  may  ba  made  to  a  judge  out  of  coart»,  exoapt  for  a. 
new  trial  on  the  merita. 

id.,jttbd.  % 

9  TTl.  Hf  Alwemce  of  Jndse,  mottoa  v^mr  bo  tr»MU(onro4 
to  mnnthew  JiuAve. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  tlase  fixed 

•ThewOTds,  "tbo  motloQ  mi|s(  be  made  In  that  district,"  omitted  by  srror  la 
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for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  be  transferred,  by  his  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  might 
have  been  originally  made. 
Co.  Proc.,l404,ain'<l.   See  1 26,  auto. 

i  7T3.  [Am'd,  188S.]  IW^liat  ivdireB  may  make  orders  out 
of  covft,  ^fitlioiit  aotice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  eourt,  and  without  notice,  and  the  particular  judge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  proceed- 
ings after  verdict,  report,  or  decision,  by  a  justice  of  the  supreme 
court,  or  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  appli<>ant  resides.  Where 
such  an  order  grants  a  provisional  remedy,  it  can  be  vacated  only 
in  the  mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 
Id.,  I  401,  Bubd.  8;  ADd  id.,  I  834.  consolldftted  and  am'd.     Bm  aaU,  I  241;  L.  ISH^ 

I  778.  Tlie  fame.- 

The  limitation, -contained  in  the  last  section,  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribed  in  this  act,  in  f^eneral  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

9  774.  [Am'd,  1877.]  Revleiv  of  orderi  made  by  a  iadgre 
of  another  court. 

An  order^  made  by  a  judge  of  a  court,  other  than  the  court  in 
which  the  action  is  pending,  may  be  reviewed  in  the  same  manner, 
as  if  it  was  made  oy  a  judge  of  the  court,  in  which  the  action 
is  pendiing. 
Co .  Proc . .  1 403,  la«t  clau«e.  am'd.    See  I  827,  ante . 

8  TTS.  (Am'd^  ■  1877.1  "Wliea  utay  of  proceedlA«e  not  to 
exceed  tvrenty  day*. 

An  order  to  stay  proceedings  in  an  action^  for  a  longer  time 
than  twenty  days,  snail  not  be  made  by  a  judge,  out  of  cour^ 
except  to  stay  proceedings  under  an  order  or  judgment  appealed 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  the 
ndvfTse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,  f  401,  tnbd.  6.   Bm  Bole  ff. 

f  77e.  Snbseqnent  application  for  order  after  dental, 
etc.,  of  prior  application. 

If  an  application  for  an  onler,  mffde  to  a  judge  of  the  court, 
or  to  a  cotmty  judg^,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms:  a  subsequent  application.  In  reference 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  ia 
madf*  to 'att6ther  judge,  out  of  court,  an  order  granted  tlvsre- 
upon  mupt  he  vacated  by  the  judge  who  made  it;  or,  if  he  is 
absent  (vr  otherwise  unable  to  hear  the  application,  by  any  judg<e  ' 
of  the  ccort,  upon  proof,  by  affidavit,  of  the  facts. 
2Jl..6.2BI,9a7(9£dzii.»7)iaii4id.  178.1182.  33,  and  34(2  Edm.  179).   See  Rule  96. 
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1  777.  Id.}  &•  to  applioAtion  for  Jndffmeiit. 

Where  an  application  is  made  to  the  court  for  jadgment,  it 
cannot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not  b« 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn;  or  where  the  directions,  given 
thereupon,  require  an  act  to  be  done,  before  judgment  can  be 
rendered;  or  where  the  fact  of  the  former  application  ia  stated, 
and  the  proceedings  thereupon,  and  subsequent  thereto,  are  fully 
set  forth,  in  the  papers  upon  which  the  application  is  made. 

{  778.  Penalty  for  ▼iolatinir  last  two  aections. 

A  person  making  an  applieation,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
punished  by  the  court,  for  a  contempt. 

2  B.  8.  281.  S  28. 

f  779.  [Am'd,  1879,  1882  and  1884.]  Costs  of  a  motion |  liow 
oolleoted. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten  days 
after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same, 
may  be  issued  by  any  party  or  person  to  whom  the  said  costs 
or  sum  of  money  is  made  payable  by  said  order,  or  in  case 
permission  of  the  court  shall  be  first  obtained  by  any  party  or 
person  having  an  interest  in  compelling  payment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be,  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the 
party  required  to  pay  the  same,  except  to  review  or  vacate  the 
order,  are  stayed  without  further  direction  of  the  court,  untti 
the  payment  thereof.  But  the  adverse  party  may.  at  his  election, 
waive  the  stay  of  proceedings.  Where  the  order  directs  that 
the  costs  of  a  motion  abide  the  event  of  the  action,  or  where 
costs  of  a  motion,  awarded  by  an  order,  have  not  been  collected 
when  final  judgment  is  entered,  they  may  be  taxed  ns  part  of 
the  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  person 
from  punishment  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

See  Code  of  Pioe.,  as  amM  in  1876;  L.  1864.  eh.  181;  t  3233,  poat. 
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TITIjS  vl 
Kiscallaaeous  practice  xeguUtioiUL 

▲rOcl*  1.  Oeneral  rvgalattons  reipectliig  time. 
2.  Preferred  and  deferred  causea. 
8.  Service  vt   pspera. 

4.  DiscoTery  of  books  and  papers. 

5.  Oenersl  rasulaUoas  resDectug  bonds  and  undertaUngs. 

6.  Otber  matters. 

ARTICLB    FIRIT. 

Gtmeral  regulations  respecting  time. 

See.  780.  Notice  of  motion,  to  be  elgbt  days. 

781.  How   time   enlarged,   before  its  expiration. 

782.  Gop7  of  affidavit  must  be  served. 
788.  llellef,   after  time   has  expired. 
784.  Wben  tfane  cminet  be  eactei)di<d. 

786.  Qualification  of  last  section. 

780.  Orders  in  certain  actions;  bow  poblisbed. 

787.  Time  for  publication  of  notice;  how  computed. 

788.  [Repealed.] 

S  780.  Notloe  of  motiOB>   to  bo  eigrht  days. 

Where  special  proTision  is  not  otherwise  made  bj  law,  or  by 
the  general  rules  of  praetice,  if  notice  of  a  motion,  or  of  any 
other  proceeding  in  an  action,  before  a  court  or  a  judge,  is 
necessary,  it  must,  if  personally  seryed.  be  served  at  least 
eight  days  before  the  time  appointed  for  the  hearing;  unless  the 
court  or  a  judge  thereof,  or  a  county  judge  of  the  county  where 
the  action  is  triable  or  in  which  the  attorney  for  the  applloaiUt 
resides,  upon  an  afiidayit  showing  grounds  thereltor,  malEes  an 
order  to  snow  cause,  why  the  application  should  not  be  granted; 
and.  in  the  order,  directs  that  service  thereof,  less  than  eight 
days  before  it  is  returnable,  be  sufficient. 

See  L.  1880,  cb.  219.    Bee  also  Boles  87,  ST. 

I  781.  Ho-vr  time  enlarged,  before  Its  expiration. 

Where  the  time,  within  which  a  proceeding  in  an  action,  after 
its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
not  expired,  it  may  be  enlarged,  upon  an  affidavit  showing 
grounds  therefor,  by  the  court,  or  by  a  judge  authorized  to 
make  an  order  in  the  action. 
Oo.  Proc.,  pert  of  ft  406,  am'd. 

{  782.  Copy  of  attdavlt  miuit  be  served. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded. 
Id. 

§  783.  Relief,  after  time  bas  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  any  other  proceeding  in  an  action,  after  its  com- 
mencement, must  be  taken,  the  court,  upon  good  cause  shown, 
may,  in  its  discretion,  and  upon  such  terms  as  justice  requires, 
relieve  the  party  from  the  consequences  of  an  omission  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  specially 
prescribed  by  law. 

Sabstitate  for  part  of  Ck>.  Proc.,  }  174. 
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I  784.  nn&en   tlnae  emmmot  be  eztemded. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  timt, 
fixed  by  law,  wlthie  which  to  eommence  an  action;  or  to  take 
an  appeal;  or  to  apoly  to  continue  an  action*  where  a  jMurty 
thereto  has  died,  or  has  incurred  a  diaalnUly;  or  the  time  ooed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  acnbn;  or  an  action  la  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  iudfe, 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration 
of  the  tikne  fixed'  by  law,  or  by  the  order,  as  the  case  may  be». 
for  doiaer  H;  eaccyt  in  a  ca«e  specified  in  the  next  aeotion. 

Stae  Oi.  PkM.,  f  40S. 

I  78«.  [Axn'd,  1877.}     %«allflaitlom  of  laiit  •eetfon* 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order, 
or  to  moTe  to  set  aside  a  final  judgment  for  error  in  fact,  dle» 
either  before  or  after  this  chapter  takea  effect,  and  before  the 
expiration  of  the  time  within  wnjksh  the  appeal  may  be  taken«  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  repre* 
seatative  of  the  decedent,  at  any  time  within  four  months  after 
his  death. 

S  786.  Orders  la  oertein  aetlonsf  hbOfr  yebUelied. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  in  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  court,  contained  in  a  judgment  or  order,  requiring  the 
creditors,  or  other  person  or  persons  to  exlUbit  their  demands, 
or  otherwise  to  come  in,  must  be  published,  once  in  each  week, 
for  at  least  three  successive  weeks,  and  as  much  longer  as  the 
court  diirects^  in  the  newspaper,  pablished  at  Albany,  in  which 
legal  notices  are  required  to  be  publiahed,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be  done* 

8  R.  B.  188,  I  106  (3  Bdm.  188). 

I  787*  IMme  for  p«b|ie*tion  of  netieei  liow  ooii&»«ted* 

The  period  of  publication  of  a  legal  notieev  in  an  action  or 
special  proceeding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  computed, 
so  as  to  exclude  the  first  day  of  publication,  and  include  the 
day,  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  of  publication. 

.  0».    Proc.,    S  428. 

I  788.  [Repealed,  1802,  ch.  677.] 
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ARTICLU  SUCOND. 

Preferred  and  deferred  causes, 

•m.  7M.  PrefttNiiM  of  cerUln  actioiM  by  th«  pMplt. 
190.  M.;  of  criminal  action*. 
781.  Id.;  among  cItU  actions. 
792.  Id.;  in  mandamns  or  prohibition. 
791.  Wbon  an  order  is  neceaaary. 
794-6.  [Repealed.] 

I  789.  Pr«ferenee  of  oertala  aetiom*  by  tlic  9«of1#* 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  people 
to  recoTer  money,  funds,  credits,  or  other  property,  held  or  owned 
by  the  State,  or  held  or  owned,  officially  or  oUierwiae,  for,  or 
in  behalf  of,  a  public  or  goyernmental  interest,  by  a  manicipal 
or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
agency  or  agent  of  tne  State,  or  of  a  city,  county,  town,  Tillage, 
or  other  division,  subdiTlsion,  department,  or  portion  of  tne 
State,  which  the  defendant  has,  without  right,  obtained,  re* 
ceived,  converted,  or  disposed  of ;  or  to  recover  damages,  or  other 
compensation,  for  so  obtaining,  receiving,  paying,  convening,  or 
disposing  of  the  same;  or  the  aiding  or  abetting  tnereof;  is 
entitled,  on  the  application  of  the  attorney-general,  to  a  prefer^ 
enc>e  over  any  other  business,  at  a  term  or  sitting  of  any  court 
of  the  State,  irrespective  of  its  place  upon  the  calendar. 

L.  1876,  ch.  49,  f  6. 

9  7IM>.  Id.  I  of  orlnalnal  aetlona. 

A  criminal  action,  including  an  appeal  or  other  proceeding  in 
a  criminal  cause,  is  entitled,  under  the  direction  of  the  court, 
to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  actions 
and  special  proceedings,  except  as  prescribed  in  the  last  section. 

See  post,  n  1841,  IHC 

i  701.  rAm'd,  1877,  1879,  1882,  1887,  1898,  1899,  1900,  190S, 
1906.]     Id.)  amonar  civil  actions. 

Civil  causes  are  entitled  to  preference  among  themselves,  in 
the  trial  or  hearing  thereof,  in  the  following  order,  nest  after  the 
causes  specified  in  the  last  section  but  one: 

1.  [Am*d,  1879,  1898,  190tf.]  An  aofon  or  special  proceeding 
brought  by  or  against  the  people  of  the  state,  or  brought  by  the 
people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or 
against  any  state  officer  or  board  of  state  officers  as  such;  wnere 
the  attorney  of  the  said  people,  state  officer  or  board  of  state  offi- 
cers or  attorney  for  the  plaintiffs  in  such  action  or  special  proceed- 
iD^'  has  given  notice,  at  the  time  of  the  service  or  the  noti<*e  of 
trial  or  argument,  or  the  particular  day  in  the  term  at  which  he 
will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by 
s;iid  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after in  the  same  term  as  the  court  can  hear  it,  the  other 
party  may  then  move  the  trial  or  argument;  otherwise  it  shall 
not  be  moved  out  of  its  order  at  that  term  except  by  the  special 
order  of  the  court. 

Ix  1898,  ch.   136:  L.   lOOC,  ch.   61.    In  effect  Sept.   1,   1906. 

2.  [Am»d,  1882,  1H98.J  An  action  or  special  proceeding  In 
which  The  City  of  New  York,  or  a  board  of  officers,  exercising 
powers  conferred  by  a  statute  for  the  protection  of  public  health 
or  public  or  private  property,  or  for  the  prevention  or  punish- 
ment of  violations  of  a  statute  relating  to  either  of  those  subjects, 
or  the  commissioners  of  pilots  in  The  City  of  New  York,  are  par- 
ties:  where  a  notice,  similar  to  the  notice  prescribed  in  the  last 
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subdivision,   has  been  served  by  their  attorney,  at  the  time  of 
service  of  the  notice  of  trial  or  argument.     The  provisions  of  the 
last  subdivision,  relating  to  moving  the  trial  or  argument,  apply 
to  a  cause  within  this  subdivision. 
U  1898,  ch.  130.    In  effect  Sept.  1.  1888. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceeding  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  officers,  are  sole  par- 
ties, or  a  State  officer  is  sole  party,  plaintiflf  or  defendant. 

3a.  [Added,  1809.]  In  the  court  of  appeals  or  the  supreme 
court,  an  appeal  taken  by  either  party  in  an  notion  or  special  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislative  enact- 
ment unconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  section. 
L.  1899.  ch.  585.    In  effect  Sept.  1, 1899. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  [Am'd,  1806,  1800,  lOOO,  1000.]  In  any  court,  an  action 
or  special  proceeding  in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  tfie  currency  of  the  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  a  deceased  insolvent  debtor  suing  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  right  of  action  is  given  by 
express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant; 
an  action  or  special  proceeding  for  the  construction  of,  or  an 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of 
a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  an  instru- 
ment offered  for  probate  as  a  will  to  be  invalid  or  not  entitled 
to  probate  as  sucn,  or  granting  general  letters  of  administration 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by 
an  executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  executor. 

L.  1899,  ch.  S8B:  L.  1900,  ch.  144;  L.  1906,  ch.  6.    In  effect  Sept.  1,  1906. 

6.  [ABi'd,  1805.]  An  action  for  dower  where  the  plaintiff 
makes  proof  by  aflEldavit,  to  the  satisfaction  of  the  court,  or  a 
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judge  thereof,  that  she  has  no  sufficient  means  of  support  aside 
from  the  estate  in  controrersy,  an  action  for  the  parl&tiOB  of  real 
property. 

7.  [Am'd,  1883.]  An  action  against  a  corporation  t>r  joint-stock 
association,  issuing  bank  notes  or  any  kind  of  paper  credits,  to 
circulate  as  money;  or  by  or  against  a  receiver  of  such  a  corpora- 
tion or  association;  an  action *in  which  a  county  or  town  is  «ole 
plaintiff  or  defendant. 

8.  [Aai'd,  I87f».j  An  action  against  a  oorporation,  founded  upon 
a  note  or  other  evidence  of  debt  for  the  absolute  payment  of 
money.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  ezecntion  on  an  appeal  to  the 
court  of  appeals. 

9.  [A«i>4i,  1887.]  In  an  action  against  a  sheriff,  in  his  official 
capacity,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instrupaent 
or  instruments  of  indemnity,  or  an  undertaking  or  undertakings 
given  to  him  in  hie  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  by  the  special  order  of  the  court,  in  the  particular  case. 

11.  ^Added,  1808.]    In  any  court  an  action  for  libel  or  slander. 

U  18lB..oh .  IM.    In  effect  Sept.  1. 1886 . 

12.  [Added,  1800.]  In  the  court  of  appeals,  all  appeals  from 
judgments  of  affirmance  rendered  by  the  appellate  division  of  the 
supreme  court  in  cases  enumerated  in  Bubaivislon  two  of 'Section 
one  hundred  and  ninety-one  of  this  act,  where  the  decislcfn  of 
the  appellate  division  has  been  unanimous  and  an  appeal  has 
been  taken  or  allowed  as  in  said  subdivision  of  said  section 
provided. 

L.  18M,  oh.  8K.    In  effect  Sept.  1, 1890. 

13.  [Added,  1902.]  An  action  for  absolute  divorce  in  wliich 
an  order  has  been  made  granting  temporary  alimony. 

L.  1802,  ch.  857.    In  effect    Sept.  1,  1002. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  before  the  same  term 
of  the  court  for  trial  or  bearing,  the  preference  liriven  by  -thia 
section  affects  only  the  order  in  which  the  lasses  or  questloms 
of  the  same  nature  are  to  be  diaimBed  of. 

I  TOa.  [Am'd,  1800..]    Id.|  im  mandAmwa  or  prohibtttom. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  isaoed. 
from  the  appellate  division  of  the  supreme  court,  to  a  apeoial 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  In  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

L.  1896,  oh.  9M. 

«i«I?2;.if  ™'*'  ^^^'  *®*^  *®^'  *®^0    ^S«^©»«  »n  order  l. 

n  ^c  ramify* 

Where  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
is  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
cure an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument    Such  an  order  is 
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not*  appealable,  but  it  msgr  be  raoated  'by  the  judge  or  judges 
holding  the  term  at  which  the  preferred  cause  is  noticed  for 
trial  or  hearing,  or  by  such  other  jiratioe,  or  at  such  other  term 
of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  gen- 
eral or  special  rules  of  practice.  Bat  a  prelimiiiary  order  is  sot 
requisite  in  a  case  embraced  within  subdiTision  first  or  second 
of  l^e  last  section  but  one,  and  the  order  in  a  case  embraced 
within  subdivision  six  thereof  may  be  made  ex  parte,  and  is 
conclusive.  Where  no  order  Is  required,  a  claim  for  preference, 
specifying  the  provision  of  law  under  which  the  claim  is  made, 
may  be  fngerted  in  the  note  of  issue  to  be  filed  with  the  clerk, 
and  it  shall  then  be  the  duty  of  such  clerk  to  place  such  cause 
in  its  proper  place  among  the  preferred  causes  at  the  head  of 
the  calendar;  except  that  in  the  counties  of  New  York,  Kings, 
Queens  and  Erie,  and  the  seventh  judicial  district,  no  action  or 
special  proceeding  shall  be  placed  as  a  preferred  cause  upon  the 
calendar  of  any  circuit  court  or  trial  term  or  special  term  of  any 
court  as  herein  provided,  but  the  party  desiring  a  preference  of 
any  cause  shall  serve  upon  the  opposite  party,  with  his  notice  of 
trial,  a  notice  that  an  application  will  be  made  to  the  court  at 
the  opening  thereof,  or  to  such  justice  or  other  term  of  court  or 
at  such  atber  time  as  shall  be  prescribed  by  the  general  or 
special  rules  of  practice,  for  leave  to  move  the  same  as  a  pre- 
ferred cause,  and  if  the  right  to  a  preference  depends  upon  facts 
which  do  not  appear  in  the  pleadings  or  other  papers  upon  which 
the  case  is  to  be  tried  the  notice  must  be  accompanied  by  an 
affidavit  sbonving  such  facts.  In  said  counties  of  New  York, 
Kings,  Queens  and  Erie  and  in  the  seventh  judicial  district,  the 
application  for  a  preference  shall  be  made  at  the  opening  of  the 
court,  or  to  such  justices  or  other  term  of  court,  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rules  of 
practice,  and*  if  it  shall  appear  that  the  cause  is  entitled  to  a 
preferenoe  and  is  intended  to  be  moved  for  trial  at  or  for  the 
term  for  wliich  the  application  is  made,  the  court  or  justice 
must  designate  a  day  certain,  during  that  term,  on  which  day 
the  said  cause  shall  then  be  heard;  if  there  be  two  or  more 
causes  so  designated  for  trial  for  the  same  day,  the  said  causes 
shall  be  heard  in  the  order  of  their  date  of  -issue. 

L.   18D6,  cb.  410;  L.   1886,  «b.   140;  L.   1900,  <h.  173;  U  1804,  cb.  173.    Id 
effect  Sept.  1,  1904. 

I  794.  [Repealed  Jan.  1,  1896;  L.  1S95.  ch.  946.] 

i  T»6.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.) 
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▲RTICI^B   THIRD. 

Service  of  papers. 

flee.  796.  Paper  may  be  aenred  penenaUr. 

797.  Otlier  medea  of  aerylce. 

798.  Double  time  when  aerred  throoch  the  peat-ofBca. 

799.  When  paper  to  be  aerved  oo  attorney;  when  aerrlce  net  required. 

800.  When  aervlce  may  be  made  on  clerk,  for  ooo-reaideot. 

801.  SerTice  through  branch  poet-office  In  New  York  dty. 

802.  This  article  not  applicable  to  aervice  of  aummona,  etc. 

S   70CI.   [Am'd,   1888.]      Paper  may  be  verged  peraoiiRlly. 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  party 
or  nn  attorney,  either  by  delivering  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  served 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  legibly 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
material,  and,  if  imprinted  by  type-writer,  such  paper  shall  be 
of  linen  quality,  equal  in  weight  to  sixteen  pounds  to  the  double 
cap  ream,  of  seventeen  by  twenty -eight  incncs  in  size,  and  ser- 
vice or  filing  of  papers  printed  or  written  upon  such  paper  with 
such  ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
any  ci^il  or  criminal  action,  or  in  any  hearing  or  ispecial  pro- 
ceeding, civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  (he  size  hereinafter  specified;  and  all  cases,  briefs,  points 
or 'Other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 

Go.  Proc.  I  40S,  am'd;  L.  1888,  cb.  496.   Bee   Rule    19. 

f  TtT.  [Am'd,  18t7.]    Other  modes  of  aerrlee. 

Where  the  service  is  not  personal,  it  may  be  made  as  follows: 

1.  Upon  a  party  or  an  attorney,  through  the  post-oflSce,  by  de- 
positing the  paper,  properly  inclosed  in  a  post-paid  w^rapper,  in  the 
post-office  or  in  any  post-office  box  regularly  maintained  by  the 
government  of  the  United  States  and  under  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  best 
j information  which  can  conveniently  be  obtained  concerning  the 
<same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office, 
and  the  service  is  made  between  six  o'clock  in  the  morning  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
place  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open, 
■o  as  to  admit  of  leaving  the  paper  therein,  and  there  is  no  office 
letter-box,  by  leaving  it  at  his  residence,  within  the  state,  with  a 
person  of  suitable  age  and  discretion. 
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4.  Upon  a  party,  by  learing  the  paper  at  hia  residence  within 
the  state,  between  six  o'clock  in  the  morning  and  nine  o'clock  in 
the  eyening,  with  a  penon  of  luitable  age  and  discretion. 

Snbstltttte  for  Go.  Proo..  H  408.  410»411 ;  L.  1887,  cb.  40.   In  offeot  Sept.  1, 1887. 

{  7d8.  Double  time  ^vhen  ■er^'ed  throvarb  the  poat-oflce. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rules  of 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served, 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that 
the  adverse  party  has  a  specified  time,  after  notice  or  service, 
within  which  to  do  an  act;  if  service  is  made  through  the 
post-office,  the  time  so  re<^uired  or  allowed  is  double  the  time 
specified;  except  that  service  of  notice  of  trial  may  be  made, 
through  the  post-office,  not  less  than  sixteen  days  before  the 
day  of  trial,  including  the  day  of  service. 

Go.  Proc.,   I  412,   am'd. 

B  799.  IVhen  paper  to  be  aerved  om  attorney  f  vrhe» 
aervlee  not  required. 

Where  a  party  has  appeared,  a  notice  or  other  paper,  required 
to  be  served  in  an  action,  must  be  served  upon  his  attorney.  If 
a  defendant  has  not  appeared,  service  of  a  notice  or  other 
paper,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
made  upon  him,  unless  he  is  actually  confined  in  jaii,  for  want 
of  bail. 

Id.,  if  414  and  417.   coniolldated. 

S  800.  Wben  aerviee  may  be  made  on  olerk,  for  non- 
reatdent. 

Where  a  party  to  an  action,  who  has  appeared  in  person, 
resides  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preceding  papers,  service  of 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

Id.,  s  4)6. 

S  801.  Serviee  tbronvb  brnnob  poatF-ottee  in  Nevr-York 
city. 

In  the  city  of  New- York,  where  a  paper  is  served,  or  a  return 
is  made,  through  the  post-office,  the  deposit  of  the  package  in 
a  branch  post-office  has  the  same  effect,  as  a  deposit  in  the 
general  or  principal  post-office  of  that  city. 

{  80S.  Tbi«  nrtfele  not  appllenble  to  aervlee  of  anmmona, 
ete« 

This  article  does  not  apply  to  the  service  of  a  summons,  or 
other  process;  or  of  a  paper  to  bring  a  party  into  contempt;  or 
to  a  case  where  the  mode  of  service  ia  specially  prescribed  by  law. 
Vid..  I  418,  and  part  •f  id.,  |  406. 
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ARTfCliB  FOURTH. 

(See  4B  Han  9».) 
Discovery  of  books  and  papers. 

See.  808.  Ooart  may  direct  dlscoTery  of  books,  etc. 
80i.  Rttlea  to  prescribe  the   cases,  etc. 
806.  Petition   for  dlscoTery,   and   order   thereupon. 

806.  Order,  wben  and  by  whom  Tacated. 

807.  Proceedings  upon   the  return  of  the  order. 

808.  Penalty  for  disobedience. 

990.  Kffect  of  iwpere,  etc.,  produced. 

S  808»  Court   mAy   direct  dl«cc»very   of  boolcn,   exe. 

A  court  of  record,  other,  than  a  jugtices'  court  in  a  city,  has 
power  to  compel  a  party  to  an  action  pending  therein,  to  produce 
and  discover,  or  to  give  to  the  other  party,  an  inspection  and 
cww  or  permisfion  to  take  a  copy,  of  a  book,  doquxneat,  or 
other  paper,  in  his  possession  or  under  hia  control,  relating  tb 
the  me^ts  of  tjie  action^  or  of  the  defence  tbeseiu* 

2  R.  8.  199.  i  21,  oonaoUdated  with  Go.  Proc.  ft  388. 

I  804«  Rales   to  prescribe  tlie  cases^  etc. 

The  general  rules  of  practice  must  prescribe  the  cases  in  which 
a  discovery  or  inspection  may  be  so  compelled,  and  the-  pro^ 
ceedings  for  that  purpose,  where  the  game  are  not  prescribea  to 
this  act. 

Id.,   f  22,  am*d.    See  Rule»  14^16. 

I  806.  Petltlom  for  discovery,  and  order  tlnerenpon. 

To  entitle  a  party  to  procure  such  a  discovery  or  inspection, 
he  must  present  a  petition,  praying  therefor,  and  verified  by 
a^daviT,  to  tke  court,  or  to-  a  judge,  autfaoriBed  to  make  an. 
order  in  the  action;  npon  which  an  order  may  be  made*  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
coilrt,  at  a  time  and  place,  and  upon  a  notioe,  therein,  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and,  if 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id..    Si   23   and   26. 


i  800.  Order,  wben  aasd  ^r  wMoaft  Taoated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or.  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  It  has  been 
complied  with;  or, 

2.  That  the  party  required  ti>  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

Id..  S  24. 

I  807.  Proceedinffs  upon  tbe  return  of  the  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  may 
make  such  an  order,  with  rpspect  to  the  discovery^  or  inspection 
prayed   for,   as  justice  requires.     Where   either   is   directed,   a 
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referee  maj  be  appointed  hy  the  ovdeiv  to  direct  and  saperiB- 
tend  it;  whose  certificate,  unless  set  aside  by  the  court,  is  pre- 
sumptive, and,  except  in  proceedings  for  contempt;  conelBsiTe 
evidence  of  compliance  or  non-compliance  with,  the  terms-  of  the 
order.  A  fixed  sum,  not  ezceedmg  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
Snbstitnte  for  2  R.  8.  200,  |  26.  and  iwrt  of  Co.  Proc.,  |  888. 

I  808.  Penalty  for  disobedtence. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
a  discovery  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
has  failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  appUcajtion,  the  court  may,  upon  the  payment  of  such  a 
sum,  for  the  expenses  of  the  applicant,  as  tne  court  fixes,  and 
upon  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in.  default  to  comply  with  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  Aitore 
time.     Upon  the  final  hearing  of  the  application  to  pnmsh  the 

Earty  in  default,  the  court,  in  a  proper  case,  may  direct  that 
is  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  Lt  may 
make  an  order,  striking  out  one  or  more  causes  ofi  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  oc  defence, 
in  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  paper,  be  excluded  from  being  given 
in  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  both«. 
Snbstltate  for  2  B.  8.  200,  S  a*,  uid  part  of  Go.  Ptm;.,  I  868. 

9  808U  Bffect  of  pa9eflni^  etc.,  prodnoed* 

A  book,  document,  or  other  paper,  produced  under  aa-  order 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
used  by  the  party  requiring  it,  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court 

a  R.   8.   200,  f  27  (2  E<ljn.  206>. 


§§  810-12  BONDS  AND  UNDERTAKINGS,      c.  8,  t.  «,  a,  5 

ARTICLES  FIFTH. 

Oeneral  regulations  respecting  londs  and  undertakings. 

Sec.  810.  Bonds,  undertakings,  etc.,  mnst  be  aoknowledffeil. 

811.  Party  need  not  Join  with  his  sareties;  when  one  surety  Is  sufficient. 

812.  Form   of   bond  or   undertaking;    affidavit    of    sureties;    approval    bj 

court  or  Judge. 

813.  "WTien  several  sareties   may  Justify   each   In   a  smaller  sum. 

814.  Bonds,   ftc,   to  the  peopio  or  a  public  officer  for   the   benefit   of   a 

suitor. 

815.  Bords,    etc.,   not   affected   by  change  of  parties. 
81 C.  I«l.;    to    be   filed. 

§  810.  [Am'd,  1877.]  Bondn,  nndertalclnffHy  etc.,  mMt  be 
ncknoirledflred. 

A  boud  or  undertaking,  given  in  an  action  or  special  proceeding, 
as  prescribed  iu  this  act,  must  be  acknowledged  or  proved,  and 
certified,  iu  like  manner  as  a  deed  to  be  recorded. 

See  Rule  6. 

S  811.  [Am'd,  180S.1  Party  need  not  Join  witli  lila  anre- 
ties)  -when  one  sarety  is  safflcient. 

Where  a  provision  of  this  act  requires  a  bond  or  undertaking, 
with  sureties,  to  be  given  by,  or  in  behalf  of,  a  party  or  other 
person,  he  need  not  join  with  the  sureties  in  the  execution 
thereof,  unless  the  provision  requires  hira  to  execute  the  same; 
and  the  execution  thereof  by  one  surety  is  sufficient,  although 
the  word  "  sureties,"  is  used,  unless  the  provision  expressly  r'»- 
quires  two  or  more  sureties;  and  the  execution  of  any  such  bond 
or  undertaking  by  any  fidelity  or  surety  company  authorized  by 
the  laws  of  this  State  to  transact  business,  shall  be  equivalent 
to  the  execution  of  said  bond  or  undertaking  by  two  sureties, 
and  such  company,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  such  company  may  execute  any  such  bond  or 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany, shall  be  filed  with  each  bond  or  undertaking. 

L.   1895,   ch.  510. 

S  812.  [Am'd,  1806,  1899,  l&Ol.]  Form  of  bond  or  nnder- 
taklnflT)  affidavit   of  sareties;  approval  by  conrt  or  Jndnro. 

A  boud  or  undertaking,  executed  by  a  surety  or  sureties,  as 
prescribed  in  this  art,  must  where  two  or  more  persons  execute 
it,  be  joint  and  several  in  form;  and,  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  expressly  pre- 
scribed by  law,  it  must  be  accompanied  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  the  effect  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  penalty  of  the  bond,  or  t\N'ice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  ho  owes  or  has 
incurred,  and  exclusive  of  property  exempt  by  law  from  levy 
and  sale  under  an  execution.  A  bond  or  undertaking  given  by  a 
party  without  a  surety  mnst  be  accompanied  by  his  affidavit  to 
the  same  effect.  The  bond  or  undertaking,  except  ns  otherwise 
expressly  prescribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  prooooding  is  taken,  or  a  judee  thon^of,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
ties or  the  reprosentn lives  of  any  surety  or  sureties  tipon  the 
bond  heretofore  or  hereafter  exociited,  of  any  trustee,  committee, 
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STuardian,  assignee,  receiver,  executor,  administrator  or  other 
fiduciary,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall 
be,  discharged  from  liability  as  hereinafter  provided,  and  to  that 
end  may  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
sureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
give  new  sureties.  Such  notice  of  such  applicntiou  may  be 
Forved  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  courf, 
or  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given 
in  such  manner  as  thb  court  or  a  judge  thereof  directs.  Pend- 
ing the  hearing  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  acting  except  to  preserve  the  trust 
estate  until  further  order.  Upon  the  hearing  of  such  applica- 
tion if  the  principal  does  not  file  a  new  bond  an  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judge  must 
make  an  order  requiring  the  principal  to  file  a  now  bond  within 
.such  reasonable  time  not  exceeding  five  days  as  the  court  or 
judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
such  hearing  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acta  and  proceedings  to  and  in- 
cluding the  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  sureties  making  such  application  from  liability  upon  the  bond 
for  any  act  or  default  of  the  principal  subsequent  to  the  date  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  removing  him 
and  requiring  him  to  so  a-ccount  and  file  such  account  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this 
section  provided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
eflFect  as  though  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  commission**, 
costs,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  or  representative  for  the  ex- 
pense incured  in  so  filing  such  account  and  procuring  the  settle- 
ment thereof.  And  after  the  filing  of  an  account  as  required, 
or  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representa- 
tives of  any  such  surety  or  sureties,  issue  an  order  requiring  all 
persons  interested  in  the  estate  or  trust  funds  to  attend  a  set- 
tlement of  Buch  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  good  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or.  sure- 
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ties,  OT  representatives  thereof,  shall  return  any  compensation 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 

L.  1890,  ch.  Oil;  L.  1609.  ch.  726;  U  1901.   oh.  S24.    In  effect  Sopt.  1,  1901. 

S  818.  [Am*d,  1M04.]  ^'hen  several  aaretfeii  mmy  ImHfy 
eBck  In  a  mnaller  Mam. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of  whom 
a  bond  or  undertaking  is  required  to  agree  with  his  sureties  for 
the  deposit  of  any  or  all  moneys  for  whipb  snrh  sureties  are  or 
may  be  held  responsible  with  a  trust  company  authorized  by  law 
to  receive  deposits,  if  such  deposit  is  otherwise  proper,  and  for 
the  safe-keeping  of  any  or  all  other  depositable  assets  for  which 
such  sureties  may  be  held  responsible,  with  a  safe-depo.sit  com- 
pany authorized  by  law  to  do  business  as  such,  in  such  a  manner 
as  to  prevent  the  withdrawal  of  such  moneys  and  assets,  or  any 
part  thereof,  except  with  the  written  consent  of  such  sureties,  or 
an  order  of  the  court  made  on  such  notice  to  them,  as  it  may 
direct. 

L.  1894,  ch.  200. 

§  814.  [Ani'd,  1895.1  Bonds,  etc.,  to  tbe  people  or  a  pub- 
lic officer  for  the  beneAt  of  a  snltor. 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed 
by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
people  or  to  a  public  officer,  for  the  benefit  of  a  party  or  other 
person  interested,  and  provision  is  not  specially  made  by  law  for 
the  prosecution  thereof;  the  party  or  other  person,  so  interested, 
may  maintain  an  action  in  his  own  name,  for  a  breach  of  the 
conditioin  of  the  bond,  or  of  the  terms  of  the  undertaking;  upon 
procuring  an  order,  granting  him  leave  so  to  do.  The  order  may 
he  made  by  the  court,  in  which  the  action  is  or  was  pending;  the 
city  court*  of  the  city  of  New-York,  or  a  county  court,  if  the 
bond  or  undertaking  was  given  in  a  special  proceeding,  pending 
before  a  judge  of  that  court:  or,  in  any  other  case,  by  the 
supreme  court.  Notice  of  the  application  therefor  must  be  given, 
as  directed  by  the  court  or  judge,  to  the  persons  interested  in  the 
disposition  of  the  proceeds. 

L.   1895,  ch.  (HO. 

I  816.  Bonds,  etc,  not  allecrted  by  cbanve  of  pavti««. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
stitution of  a  new  party  in  place  of  an  original  party,  or  any 
other  change  of  parties;  and  has  thereafter  the  same  force  and 
-effect,  as  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

S  816.  Id.  I  to  be  Hied. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where,  in  a  special 
ease,  a  different  disposition  thereof  is  directed  by  the  court,  or 
proscribed  in  this  act. 

Oo.  Proc.,  I  423.  »iu*d.    8m  Eal«  4. 
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ARTICLES    SIXTH. 

Sec.  817.  OeiMoUdatlBg  ckobm  in  mime  court. 

818.  rd.;  In  different  courts. 

S19.  Id.;  by  plaiDtlff. 

820.  Interpleader  by  order  In  certain  caaea. 

820-a.  Suit  by  debtor,   demanding  Judgment  of  Interpleader. 

821.  DismlSBal  of  complaint  for  neglect  to  Berve  summons. 
S22.     Id.;  for  neglect  to  proceed. 

823.  Feigned  lasuea  abollBlied,   and  order  for  trial  anbatttnted. 

824.  Bummona  and  pleadings,  to  be  filed  within  ten  days  after  aerrlee. 

825.  Papers  In  special  proceedings;  wfaero  to  be  filed. 
828.  Publication,  vrhere  no  newRpapor,  etc.,  in  county. 
827.  Special  references   in  certain  oases. 

(  817.  Conaolldatingr  caases  In  same  court. 

Where  ^wo  or  more  actions,  in  favor  of  the  same  plaintiif 
against  the  same  defendant,  for  causes  of  action  which  may  be 
joined,  are  pending  in  the  same  court,  the  court  may,  in  its  dis- 
cretion, by  order,  consolidate  any  or  all  of  them,  into  one  action. 

il  B.  S.  888.  I  86  (2  Bdm.  898). 

f   818.  M.|   in  aifleren't   courts. 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  and 
another  is  pending  in  another  court,  the  supreme  court  may,  by 
order,  remove  to  itself  the  action  in  the  other  court,  and  con- 
solidate it  with  that  in  the  supreme  court. 

Id.,    i   S7. 

I  8X8.   M.|  1»T  pInitttiC. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  court,  and  for  the  same 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  Into  one  action. 

Id.,  i  18. 

I   820.  [Am'd»    1884.]      Interpleader    Hr    order    In    certain 

A  defendant  against  whom  an  action  to  recover  upon  a  con> 
tract,  4>r(an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
k  pending,  may,  at  any  time  before  answer,  upon  proof,  by  affi- 
davit, tha-^  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  aame  debt  or  property,  without  collusion 
with  him,  apply  to  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  for  an  order  to  snbstitnte  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  that  the  defendant  disputes,  in  whole  or  in 
part,  ihe  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
■uch  order,  upon  such  terras  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
jUMtf  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
L.  lam,  4Sh,  $40,    Bb9  Banking  Law.  |  116. 
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§  820-a.  [Added,  lfM>8.}  Salt  by  debtor,  demandinsr  Jndv- 
Buent  of  Interpleader. 

When  any  sum  of  money  shall  be  due  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding  fifty  dollars  in  amount,  shall  be  claimed  or  demanded 
by  a<l verse  claimants  thereto,  the  debtor  may  bring  suit  in  any 
court  having  jurisdiction  thereof,  and  of  the  parties,  demanding 
judgment  of  interpleader,  and  tnat  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
upon  such  payment  into  court  be  discharged  from  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the  summons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiflf  may  make  application,  by  petition  or 
upon  affidavits  for  a"n  order  permitting  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
upon  the  payment  into  court  of  the  amount  of  the  debt  as  re- 
quired by  the  order,  be  discharged  from  any  further  liability  to 
any  of  the  defendants  in  such  action,  and  the*  court,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  in  dispute  may  make  such  an  order,  upon  such  terms  as 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  upon  the  payment 
into  court  of  the  amount  of  such  d<'bt.  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt  and  contract.  Notice  of  such  application, 
together  with  coi)ics  of  the  papers  upon  which  the  same  is  made, 
shall  be  pers«uinlly  served  on  each  of  the  defendants,  at  least 
five,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 

Added,   L.    1008,   cb.     28i.    In  effect  Sept.    1.   1908. 

S  821.  [Am*d,  1877.]  EHiimiHNal  of  complnint  for  nenrleet 
to   nerve  miniinons. 

Where,  in  an  action  against  two  or  more  defendants,  the  plain- 
tiff unreasonably  neglects  to  servo  the  s^unmions  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  had.  the  court  may,  in  its  discretion, 
upon  the  application  of  a  defendant,  who  has  appeared  in  the 
action,  dismiss  the  complaint  as  against  him,  and  render  judg- 
ment accordingly. 

Substitute  for  Co.    Proo.,    part  of   i   274. 

f   822.   [Am'd,  1870.]    Id.(  for  neftlect  to  proceed. 

Whore  the  plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
whom  a  s<»parate  judgment  may  be  tnken,  the  court  may  in  its 
discretion,  upon  the  application  of  the  defendant  or  defendants, 
or  any  of  them,  against  whom  he  so  neglects  to  procet'd,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  render 
juilgment  accordingly. 

Id.    See   Rule  86. 

$  823.  Felfcned  InMueM  abollnhed.  and  order  for  trial 
ainbHtttated. 

Feigned  issues  have  been  abolished.  In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
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arising  upon  the  pleadings,  or  where  a  ouestion  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  tried,  an  ower  for  the  trial 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  e  *- 
thority  necessary  for  the  trial. 
Co.  Proc.,  i  72.     See  Kule  31. 

i  824.  Snmmonii  and  ple«dlnsii»  to  be  ftled  ^vrithin  t«» 
dmya  after  aerrtee. 

The  summons,  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  a  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 

Id.,    i    416. 

S  82S.  Paper*  ta  special  proceedingrfi  |  ^vbere  to  be  filed. 
A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer,  or  a  judge  of  a  court  established  In  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 

L.   1847,  ch.  470,  I  20,  am'd. 

{  A2A.  [Am'd.  1877.]  Publication,  vrbere  no  ncfvapaper, 
etc..  In  county. 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
pu*blished  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
provision  is  otherwise  made  by  law. 

2  R.   S.  652.   I   10. 

i  827.  [Ani*d,  1877.]    Special   referencen  In  certain  caiieii. 

Where  a  provision  of  this  net  authorizes  the  court  to  approve 
an  undertaking,  or  the  sureties  thereto;  or  to  make  an  examina- 
tion or  inquiry;  or  to  appoint  an  appraiser,  receiver,  or  trustee; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  31st  day  of  December,  1846,  a  matter  was  refer- 
a^ble  to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were 
|H)MS(\«;sed  by  the  clerk,  or  the  master  in  chancery,  except  where 
it  is  otherwise  specially  prescribed  by  law. 

Modelled  opoD  test  senteoce  of  L.   1M7,  ch.  230.   1  77. 
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CHAPTER  IX. 
Evidence. 

TITLB    I.-eesenl  S«iraUtloBi  reip«etUfr  BtM^mm,  aad  the  OoMpttoMf 
and  Mo4e  of  SxAmUatlon  of  •  WltBfmt. 

fflTLB  II.-  Gonpelllng  Ue  Ai(6Ed»nee  and  Tostlnoaj  of  »  WUmm. 

TITLE  III.  -  DepoiUIOMt. 

TITLE  IT.-DooBMeBUry  Xvldoaeo. 

TITLE    T.— HiMellMOOuProTlflOMi, 

TITIJE  I. 

Oeneral  regulations  respecting  evidence,  andthecompetenc]^ 
and  mode  of  examination  of  a  witness. 

Altldo  1.  Oompotency  of  a  wltneao;  OTldence  In  i»artlcular  gsma. 
SL  Administration  of  an  oath  or  affirmation. 

ARTICLS3  FIRST. 

Comp  tency  of  a  ufUne$8  ;  evidence  in  particular  earn'*. 

S«'C.  828.  No   wltneas  to  be  oxclndod  bj'  rt^ason  of  IntercBt,  oto. 
829.  When. party,    etc.,  caunot  be  oxanilniMl. 
KUi.  ToBtimony  of  party  or  wltnoas  since  deceuBn^d  or  Insane. 
8.')1.  When    husband    and    wife    not    competent    witnesses.      When    t-otn- 
pelent. 

882.  Conviction  for  crime  not  to  exclude  witness;  huw  cuuvlctluu  provea. 

883.  Clergymen,  etc.,  not  to  disclose  confessions. 

884.  Physicians  not  to  disclose  professional  information. 

835.  Attorneys  and  counsellor  not  to  disclose  communlvatlouB. 

836.  Application  of  the  last  three  sections. 

88T.  When   witness   not   excused   from  testifying. 
838.  BvMence  of  party  may  be  rebutted. 
889.  Admission  by  member  of   corporation. 

840.  Seal,    presumptive    evidence    of    cuilslderation. 

841.  Presumption  of  death  In  certain  cases. 

{  828.  Jio  wltaeii*  tp  be  ezcliide<l  by  reanoia  of  Interest, 
etc. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  person 
shall  not  be  excluded  or  excused  from  beiuK  a  witness,  by  reason 
of  his  or  her  interest  in  the  event  of  an  action  or  bpeciat  proceed- 
ing; or  because  he  or  she  is  a  party  thereto;  or  the  husband  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  bv^ialf  a.*  action 
or  special  proceeding  is  brought,  prosecuted,  opposed,  or  defended. 
€•.  Prec.,  8  898;  and  L.  1867,  ch.  887,  I  1. 

S  829.  [Am*d,  1881.]  IVhen  partr»  etc.,  cannot  be  ex* 
nmined. 

Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  of  a 
special  proceeding,  a  pnrty  or  a  person  interested  in  the  eyent,  or 
a  person  from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title,  by  assignment  or  otherwiae, 
shall  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  pnrty  succeeding  to  his  title  or  interest,  against 
the  executor,  administrator  or  survivor  of  a  deceased  person,  er 
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the  committee  of  a  luuatiCi  or  a  perspn  deriyioir  his  title  or  later- 
e»t  from»  through  or  under  ii  deceased  iierson  or  lunatic,  by  ah- 
si^nment  or  otherwise;  concerning  a  personal  transacliou  or  coni> 
mnnicatloQ  between  the  witness  and  the  deceased  person  or  lu- 
natic; except  where  the  executor,  administrator,  sorvivor,  com- 
mittee, or  person  bo  deriving  title  or  interest,  is  examined  in  his 
own  behalf,  or  the  testimony  of  the  htnatie  or  deceased  person  is 
given  in  evidence,  concerning  the  same  transaction  or  communi- 
cation. A  person  shall  not  be  deemed  interested  for  the  pur- 
poses of  this*  section  by  reason  of  being  a  stockholder  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 
Sifbstltate  tax  Go.   Proc,  }  899. 

I  HSO.  [Asi'd,  18WI,  1890,  1890.1  Testinonr  of  party  or  wlt- 
neiiM  nfluee  deceaii«d  or  lasane. 

Where  a  party  or  witness  has  died  or  become  insance  since  the 
trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  special 
proceeding,  the  testimony  of  the  decedent  or  insane  person,  or  of 
any  person  who  is  rendered  Incompetent  by  the  provisions  of  the 
last  section,  taken  or  read  in  evidence  at  the  former  trial  or  hear* 
ing,  may  be  given  or  read  in  evidence  at  a  new  trial  or  hearing, 
or  upon  any  subsequent  trial  or  hearing  of  the  same  subject  mat- 
ter in  an  action  or  special  proceeding  between  the.  same  parties 
who  were  parties  to  such  former  trial  or  hearing  or  their  legal 
representatives,  by  either  party  to  such  new  trial  or  hearing  or 
to  such  subsequent  action  or  speciai  proceeding,  subject  to  any 
other  legal  objection  to  the  competency  of  the  witness,  or  to  any 
other  legal  objection  to  his  testimony  or  any  question  put  to 
him.  The  original  stenographic  notes  of  such  testimony  taken 
by  a  stenographer,  who  has  since  died  or  become  incompetent, 
may  be  so  read  in  evidence  by  any  person  whose  competency  to 
read  the  same  accurately  is  established  to  the  satisfaction  of  the 
court,  or  officer,  presiding  at  the  trial  of  sueh  action  or  special 
proceeding. 

U  lan,  A.  085;  L.  18M,  oh.  tWS ;  L.  18BB.  ob.  8B3.    In  effect  Sept.  1.  lffi»9. 

i  881.  [Am'd,  1879,  1880,  1887.]  When  Imiiband  and  irifa 
not   competent   'wltnesnes.      WKen   competent. 

A  husband  or  a  wife  is  not  competent  to  testify  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding  founded  upon  an  allegation  of  adultery, 
except  to  prove  the  marriage,  or  disprove  tlie  allegation  of  adul- 
tery. A  husband  or  wife  shall  not  be  compelled,  or  without  con- 
sent of  the  other,  if  living,  allowed,  to  disclose  a  confidential  com- 
munication, made  by  one  to  the  other,  during  marriage.  In  an 
action  for  criminal  conversation,  the  plaintiff's  wife  is  not  a  com- 
petent witness  for  the  plaintiff,  but  she  is  a  competent  witness 
for  the  defendant  as  to  any  matter  in  controversy;  except  that 
she  cannot,  without  the  plaintiff's  consent,  disclose  any  confiden- 
tial communication  had  or  made  between  herself  and  the  plaintiff. 

L.  1807,  cb.  687,  81  2  «nd  3  (7  Edtn.  198).  am'<l:  L.  1887.  ch«  198. 
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I  888.  [Am'dy  1878.]  CoiiTietioii  for  crime  mot  to  ezelndo 
frltaeaat  IkO'w  eonvtetlom  proved. 

A  person,  who  has  been  convicted  of  a  crime  or  misdemeanor 
ia  notwithstanding  a  competent  witness  in  a  civil  or  criminal  ac- 
tion or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination,  upon  which  he  mast 
answer  any  question,  relevant  to  that  inquiry;  and  the  party 
cross-examining  him  is  not  concluded,  by  hia  answer  to  such  a 
question. 
See  i  2008,  post.    See  Penal  €Ma»  |  71i. 

I  838.  Clergymen,  ete.»  not  to  dl«elo«e  eomfeesiome. 

A  clergyman,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  disclose  a  confession  made  to  him,  in  his  prefesslonal 
character,  in  the  course  of  discipline,  enjoined  by  the  rules  or 
practice  of  the  religious  body,  to  which  he  belongs. 
1  B.  8.  406,  I  72,  am'd. 

f  884.  [Am'd,  1804,  IINNI.]  PltyalelMia  or  profesaloiml 
rearintered  nurses  not  to  disclose  professional  In- 
formation. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
professional  or  registered  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him 
to  act  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so  acquired  indicates  that 
the  patient  has  been  the  victim  or  subject  of  a  crime,  in  whi(<h 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  thereto  upon  any  examination,  trial  or  other  proceeding 
in  which  the  commission  of  such  crime  is  a  subject  of  inquiry. 

§  2.  L.  1905,  ch.  331.  Nothing  in  this  act  contained  shall  affect 
any  actions  or  proceedings  now  pending. 

id.,  I  78;  L.  1904,  ch.  831;  L.  1906,  ch.  331.    In  effect  Sept.  1,  1006. 

I  885.  [Am'd,  1896.]  Attorneys  and  connseilors  not  to 
disclose  commnnicatlons. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  such 
attorney  or  counselor  be  allowed  to  disclose  any  such  communi- 
cation or  advice  given  thereon. 

L.  1890,  ch.  664.    In  effect  Sept.  1,  1806. 

S  836.  [Am'd,  1893,  1899,  1904.]  Application  of  tbe  last 
three  sections. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
upon  the  trial  or  examination  by  the  person  confessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  a  professional 
or  registered  nurse,  may  upon  a  trial  or  examination  disclose 
any  information  as  to  the  mental  or  physical  condition  of  a 
patient  who  is  deceased,  which  he  acquired  in  attending  such 
patient  professionally,  except  confidential  communications  and 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  patient, 
when  the  provisions  of  section  eight  hundred  and  thirty-four  have 
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been  expressly  waived  on  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  such  deceased  patient  is  in 

auestion,  by  the  executor  or  executors  named  in  said  will,  or 
^e  surviving  husband,  widow  or  any  heir-at-law  or  any  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest. 
But  nothing  herein  contained  snail  be  construeo  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  ofifi^red 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  in 
case  such  attorney  is  one  of  the  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
r(>gi8tcred  nurse  attached  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  chantable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  his  discretion  may,  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  or  professional  or  registered  nurse, 
upcm  the  trial  of  the  action.  In  such  case  a  copy  of  the  order 
shall  be  served,  together  with  the  subpoena.  Sections  eight  hun- 
dred and  seventy-two.  eight  hundred  and  seventy -three,  eight 
hundred  and  seventy-iour,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun- 
dred and  eighty-six  of  this  code  apply  to  the  examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  nurse,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  must 
be  made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  for 
such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  at- 
torneys for  the  respective  parties,  may  prior  to  the  trial,  stipu* 
late  for  such  waiver,  and  tne  same  shall  be  sufficient  therefor. 

U  1883,  ch.  286;  L.  1889,  cb.  63;  h.  1904,  ch.  831.    In  effect  Sept.  1,  1904. 
f  887.  "Wlfteii  witness  not  exensed  from  testifying. 

A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  R.  8.  406,  i  71  (2  Bdm.)  422. 

I  888.  BTldence  off  party  may  be  rebvtted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 
Co.  Proc,  I  893. 

I  889.  [Am'd,  1008.]  Admission  by  member  of  eorpo<* 
ration. 

The  admission  of  a  memb^fer  of  an  aggregate  corporation,  who 
Is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  ensaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
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tion;  or  unless  it  was  made  while  a  member  of  Buch  corporation 
and  testify ini?  as  a  witness  concerning  a  transaction  of  the  corpo- 
ration, when  the  official  record  of  such  testimony  shall  be  received. 
2  B.  S.  407,  S  80;  L.  190S,  cb.  384.    In  effect  May  6,  1003. 

f  840.  [Am'd,  1877.]  Semi,  preamnptl^e  evidence  of  con* 
nld^rattloii. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  presumptive  CTidence  of  a  sufficient  considerAtion,  which  may 
be  rebutted,  as  if  the  instrument  was  not  sealed. 

SubHtltute  for  2  R.  S.  406,  {  77. 

f  841.  [Am*d,  1881.]  Presumption  of  dentin  In  eertaln 
canes. 

A  person  upon  whose  life  an  estate  in  real  property  depends, 
who  remains  without  the  United  States,  or  absents  himself  in  the 
state  or  elsewhere  for  seven  years  together,  is  presumed  to  he 
dead  in  an  action  or  special  proceeding  concerning  the  property  in 
which  his  death  comes  in  question,  unless  it  is  affirmatively 
proved  that  he  was  alive  witliin  that  time.  And  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  to 
the  treasurer  of  any  county  for  any  unknown  heirs,  and  has  re- 
mained unclaimed  for  twenty-five  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after 
such  payment  rni.ses  the  presumption  of  the  death  of  such  un- 
known heirs  at  the  time  of  the  sale  of  such  real  property  and  be- 
fore such  payment,  and  after  the  lapse  of  twenty-five  years  aftet 
such  payment  it  shall  be  presumed  that  there  were  no  such  un- 
known heirs  living  at  the  time  of  such  sale  or  payment,  and  in 
any  action  or  proceeding  taken  for  the  purpose  of  distributing 
and  pa.ving  over  such  proceeds,  all  such  unknown  heirs  are  pre- 
sumed and  they  shall  be  presumed  to  have  been  dead  at  the  time 
of  such  sale  and  before  such  payment  into  court,  or  to  the  treas- 
urer of  any  county. 
1  R.  S.  749.  I  a.  am*d;  L.  1801,  ch.  3«4. 

208n 
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ARTICLB  SBCOND. 

Administration  of  an  oath  or  afflrmatifm. 

flae.  MS.  Before  whom  oaths  and  afBdartts  may  be  taken. 

848.  Id.;    in  ui^clal  canes. 

844.  Id.;   without  the  State. 

843.  General  uode  of  swearing. 

846.  When    kissing  the  goepela  dlspeosed   with. 

847.  When  afOnnatioD  to  be  made. 

848.  Other   modes   of   swearing. 

848.  Swearing  persons  not  Christians. 

860.  Court  may  examine  witness. 

851.  Swearing  falsely  in  any  form,  perjury. 

I  842.  Before  ^fvhom  oAthii  and  mllldaTitn  mar  1»e  taken. 

An  oath  or  affidavit,  required  or  autliorizod  by  law;  except  an 
oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and 
an  oath  required  by  law  to  bo  taken  before  a  particular  olik'er; 
may  be  taken  before  a  judge,  clerk,  deputy-clerk,  or  special 
deputy-clerk,  of  a  court,  a  notary  public,  mayor,  justice  of  the 
peace,  surrogate,  special  county  judge,  special  surrogate,  county 
clerk,  deputy  county  clerk,  special  deputy  county  clerk,  or  com- 
miasioner  of  deeds,  within  the  district  in  which  the  officer  is  au- 
thorized to  act;  and,  when  certified  by  the  officer,  to  have  been 
taken  before  him,  may  be  used  in  any  court,  or  before  any  officer 
or  other  person. 

3  R.  a  AM.  I  49.  am'd. 

f  848.  [Am'd,  1877.]     Id«9  In  apeolal  isaaes. 

Where  an  officer,  person,  board,  or  comniittee,  has  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testimony 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform. 
the  officer  or  person,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  affidavit  for  that  purpose. 
Id.  652.   i  11. 

I   844.  Id.;  without   the   State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an 
action,  special  proceeding,  or  other  matter,  may  be  taken,  without 
the  State,  except  where  it  is  otherwise  specially  prescribed  by 
law,  l)efore  an  officer  authorized  by  tlie  laws  of  the  State,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  re- 
corded in  the  State:  and,  whrn  certified  by  him  to  have  been 
taken  l>efore  him.  and  acconinanij»d  with  the  like  certificates,  as 
to  his  official  character  and  the  gonuineneBs  of  his  signature,  as 
are  required  to  entitlo  a  dee<l  acknowledged  before  him  to  be  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certified  in 
this  State,  by  an  officer  authorized  by  law  to  take  and  certify  the 


I  845.  [Am'd,  1809.]    General  mode  of  awearlnar. 

Except  as  otherwise  specially  prescribed  in  this  article,  when 
an  oath  is  administered,  the  witness  shall  lav  his  hand  on  the 
gospels  and  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
gospels. 

IB.&40l2.:aiL.  19W.eh.3M     In  affeot  Sept.  1,  ISIti 
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f  846.  [Ain'd,  1880.]  l¥l&en  Iclanins  the  soapels  dlspemaed 
with. 

The  oath  miwt  be  administered  in  the  following  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  upon  the  gospels  being 
omitted:  **  You  do  swear,  in  the  presence  of  the  ever-living  God.** 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his 
option. 

a  B.  8.  407, 1 88 ;  L.  18W.  oh.  8tt.    la  «ffeot  Sept.  1. 1881. 

I  847.    HVheH  mlllrmatlon  to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  mnst 
be  administered  to  a  person  who  declares  that  he  has  conscienr 
tions  scruples  against  taking  an  oath,  or  swearing  in  any  form: 
*'  Ton  do  solemnly,  sincerely,  and  truly,  declare  and  affirm.*' 

Id..  184. 

I  848.  [Aiii'd,  1877,  1899.]    Other  rnoden  off  swemrlns. 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

Id..ia6;L.  18B8.oli.840.    In  effect  Sept.  1, 1888. 

I  849.    SwearlHS  peraoiis  not  Chrlntlmna. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonteB,  if  any,  of  hia  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  846  of 
this  act. 
M.  408. 1  88. 

S  860.    Court  may  examine  wltnena. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  extent  of  his  knowledge;  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 

Id.,  1  88,  un'd. 

I  861.  [Am'd,  1899.]  Swearing  falsely  In  any  form,  per- 
Jnry. 

A  person  swearing,  affirming,  or  declaring,  in  any  form,  where 
an  oath  is  authorized  by  law,  is  lawfully  sworn,  and  is  guilty  of 
perjury,  in  a  case  where  he  would  be  guilty  of  the  same  crime,  if 
he  had  sworn  by  laying  his  hand  upon  the  gospels. 

Id.,  partof  I8Q,  aaiMi  L.  1988,  oh.  810.   In  effect  Sept.  1. 1888. 

no 
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8U.  Penalty  for  dlaobedience. 
864.  Subpoena  to  be  laaued  by  judge,  etc. 
866.  Penalty  for  dlaobeying  aubpoena.    Warrant  for  wltnew. 

866.  Wben  wltneai  to  be  imprisMed. 

867.  Oententa  of  warrant. 

868w  To  wbott  dlreeted;  bow  executed. 
8B8.  Qualification  of  preceding  aectione. 
800.  wltnen  exempt  from  arreat. 

861.  Wben  to  be  dlecbarged  from  arreet. 

862.  By  wbom  wltnesaee  may  be  diacbarged. 

863.  Arrest,  when  TOld;   penalty. 

864.  Sheriff  not  to  be  liable    unleM  affldarlt  la  made. 
866.  Application   of   foregoing   proTlBlone   to  judgmenta. 

866.  Recorda  not  to  be  remoTed  by  Tlrtue  of  aubpoena. 

867.  Production,  etc.,  of  hook  of  account. 
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869.  When  personal  attendance  not  required  by  subpoena  duces  tecum. 

I  862.  Mode  of  ■erviaa  aubpoeiiA  Isniiod  out  of  a  oonrt. 

A  subpoena,  issued  ont  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
to  bring  witn  him  a  book  or  paper,  must  be  seryed  as  follows: 

1.  The  oriirinal  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance, 
must  be  delivered  to  him. 

3.  The  fees,  allowed  by  law,  for  traveling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one  day's 
attendance,  must  be  paid  or  tendered  to  him. 

2  B.  8.  400,  I  42,  with  amendments. 

I  868.  Penalty  for  dlnobedleaee. 

A  person  so  subpoenaed,  who  fails,  without  reasonable  ezcnte, 
to  obey  the  subpoena,  or  a  person  who  fails,  without  reasonable 
excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
court,  or  a  judge,  in  an  action,  before  or  after  final  judgment 
therein,  requiring  him.  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  book  or  paper,  is  liable,  in  addition  to 
punishment  for  contempt,  for  the  damages  sustained  by  the  party 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
tion thereto.  Those  sums  may  be  recovered  in  one  action,  or  in 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 

Id.,  f  43,  am'd. 

i  864.  tAm'd,  1800.]  Snbpoen*  to  be  l0««od  hy  l«A0Oy 
etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
board  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
reHolution  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorized  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  official  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  may  be  required:  or  to  require  a  person  to 
attend,  either  before  him  or  it,  or  before  another  judge,  or 
officer,  or  a  person  designated  in  a  commission  issued  by  a 
court  of  anotlier  State  or  country,  to  give  testimony,  or  to  haTt 
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his  deposition  taken,  or  to  be  examined;  a  subpoena  may  be 
issued,  by  and  under  the  hand  of  the  judf^e,  arbitrator,  referee, 
or  other  person,  or  the  chairman  or  a  majority  of  the  board  or 
committee,  requiring  the  person  to  attend:  and  also,  in  a  proper 
case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  must 
be  served,  as  proscribed  in  section  eight  hundred  and  fifty-two 
of  this  act.  This  section  does  not  apply  to  a  matter  arising,  oi- 
an  act  to  be  done,  in  an  action  in  a  court  of  record. 

2  R.  S.  401.  9  44.  am*d  L.  1900,  ch.  587.  In  effect  April  23,  1000.  See 
L.    1907.  ch.   545. 

S  8SS.  [Am*d,  1870.]  PeMtltr  for  41»obcyliiv  iiub»o«Mi. 
Warrant    for    wltnemi. 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last  sec- 
tion, must  obey  the  subpoena.  If  he  fails  so  to  do,  without  a 
reasonable  excuse,  he  is  liable,  in  addition  to  any  other  punish- 
ment which  may  be  lawfully  inflicted  therefor,  for  the  damages 
sustained  by  the  person  aggrieved,  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  as  prescribed 
in  section  eight  hundred  and  fifty-three  of  this  act.  If  he  fails 
to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 
court  of  record  or  not  of  record,  or  if  not,  then  any  judge  of  such 
a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must 
iss^c  a  warrant  to  the  sheriff  of  the  county  commanding  him  to 
apprehend  the  defaulting  witness,  and  bring  him  before  the  offi- 
cer, person,  or  body,  before  whom  or  which  his  attendance  was 
required. 

Id..  SS  46  and  40,  consolidated. 

(  ^6«.  [Am'd,   1878.]    IVhen  wltnemi  to  be  Inprlaoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  subscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  issuing  the  subpoena,  if  he  is  a 
judge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
he  is  not,  then  any  judge  of  such  court  may  upon  proof  by  affi- 
davit of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  until  he  submita  to  do  the  act  which  he  was  so  reqiiire«l 
to  do  or  is  discharged  according  to  law. 

Id.,   S  47.  am'd  verbally.     See  {  876,  port. 

f  857.  Contentii  of  worraat. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec- 
tion, must  specify  particularly  the  cause  of  the  commitment;  and, 
if  the  witness  is  committed  for  refusing  to  answer  a  question,  the 
question  must  be  inserted  in  tiie  warrant. 

Id  ,  I  48.     Sec  S  876,  post. 

S  868.   To  w^hom  directed  f  how  executed. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre- 
scribed in  this  title,  must  be  directed  to  the  sheriff  of  the  county 
where  the  person  is,  and  must  be  executed  by  him,  in  the  same 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

Id.    402,  t  40.    See  S  876.  i>o«t. 

§   859.   <liialtflc«tloii    of   preccdlnir   seetloiifi. 

The  foregoing  sections  of  this  title  do  not  apply  to  n  subpoena 
issued  by  a  juatice  of  the  peace:  or  to  a  witness  subpoenaed  to 

.  aiM 
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attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
apecial  provision  is  otherwise  made  hy  law,  tor  compeUing  the  at- 
tendance of  a  witnesa. 

2  R.  S.  402,  {  50. 

§  800.  'Wltnemi  exempt  from  arrent. 

A  person  duly  and  in  good  faith  subpoenaed  or  ordered  to  at- 
tend, for  the  purpose  of  being  examined,  in  a  case  where  his 
attendance  may  lawfully  be  enforced  by  attachment,  or  by  com- 
mitment, is  privileged  from  arrest  in  a  civil  action  or  special 
proceeding,  while  going  to,  remaining  at,  and  returning  from,  the 
place  where  he  is  required  to  attend. 
Id.,  I  61. 

I  861.  'When  to  be  dlnebarflrcd  from  arrest. 

The  court,  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made,  requiriilg  a  person  to  at- 
tend«  for  the  purpose  of  being  examined;  or  a  judge  tliereof,  upon 
proof,  by  affidavit,  of  the  facts,  must  make  an  order,  directing 
the  discharge  of  a  witness  or  other  person,  from  an  arrest  made 
in  violation  of  the  last  section. 
ia„   i  62,  am'd. 

S  8e2.  [Am'd,  1805.]  By  wbonf  wltnenwes  mmr  be  Af««> 
eharared. 

A  Justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 
make  an  order  for  a  discharge,  in  a  case  specified  in  the  last  sec* 
tion.  Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he  must 
also  make  an  order,  directing  the  discharge  of  a  person  arrested, 
in  violation  of  section  eight  hundred  and  sixty  of  this  act,  where  a 
subpoena,  served  in  good  faith,  upon  the  person  arrested,  was 
issued  as  prescribed  in  section  eight  hundred  and  fifty-four  of 
this  act. 

L.    1896,    ch.   946. 

I  863.  Arprest,  wiieii  -void)  penalty. 

An  arrest*  made  contrary  to  the  foregoing  provisions  of  this 
title,  is  absolutely  void,  and  is  a  contempt  of  the  court,  if  any, 
from  which  the  subpoena  was  issued,  or  by  which  the  witness 
was  directed  to  attend.  An  action  may  be  maintained,  by  the 
person  arrested,  against  the  officer  or  other  person  making  such* 
arrest,  in  which  the  plaintiff  is  entitled  to  recover  treble  damages. 
A  similar  action  may  also  be  maintained,  in  a  like  case,  by  the 
party  In  whose  behalf  the  witness  was  subpoenaed,  or  the  order 
procured,  to  recover  the  damages  sustained  by  him,  in  conse- 
quence of  the  arrest. 

Id.,   I  64. 

9  864.  [Am»d,  1877.]  Sl&erlll  not  to  be  liable  nnleaa 
aAdavlt  tii  nkade. 

But  a  sheriff  or  other  officer,  or  person,  is  not  so  liable,  unless 
the  person  claiming  an  exemption  from  arrest,  makes,  if  required 
by  the  sheriff  or  officer,  an  affidavit,  to  the  effect  that  he  waa 
lef^ally  subpoenaed  or  ordered  to  attend,  and  that  he  was  not  so 
8ub]K>enaed  or  ordered  by  his  own  procurement,  with  the  intent 
of  avoiding  anrest.    In  his  affidavit,  he  must  specify  the  court  or 

*  Word   '*  an  '*  omitted  by  error  In  eogrosalng. 
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officer,  the  place  of  attendance,  and  the  cause  in  which  he  waa 
so  aabpoenaed  or  ordered.    The  affidayit  mar  be  taken  before  the 
officer  arresting  him,  and  exonerates  the  officer  from  liability  for 
not  making  the  arrest. 
2  B.  8.  402,  I  66,  am'd. 

S  860.  ApplleatloH  of  forevolHS  proTiaioHS  to  Jndsmonts. 

The  foregoing  proyisions  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  such  an 
attendance  Is  required  by  the  terms  of  a  judgment. 

.    fi  866.  [Am'd,  1896,  1064.]    Records  not  to  be  removed  by 
▼Irtne  of  sobpoena. 

The  record  of  a  conveyance  of  real  property,  or  any  other 
record  or  docun\ent,  whereof  a  transcript  duly  certified  may  by 
law  be  read  in  eyidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  from  the  office  in  which  it  is  kept,  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk,  or  by  the  officer,  having 
it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  the  office  is  situated;  but 
the  records  kept  by  the  register  of  the  county  of  New  York  and 
the  register  of  the  county  of  Kings  shall  not  be  removed  except 
by  an  order  of  court  made  as  in  this  section  provided.  Where 
any  such  record  is  required  at  any  other  place,  or  any  record 
kept  by  the  register  of  the  county  of  New  York  or  the  register 
of  the  county  of  Kings,  is  required  at  a  term  or  sitting  of  a  court 
or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of  the 
supreme  court,  or  a  county  court,  made  in  court,  and  entered  in 
the  minutes;  specifying  that  the  production  of  the  original  instead 
of  the  transcript,  is  necessary. 
L.  189S,  cb.  946;  L.  1004,  cb.  84.     In  effect  Marcb  18,  1904. 

I  867.  [Am'd,  1879.]    Prodnctlon,  etc.,  off  book  off  account. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or  hear- 
ing, a  book  of  account,  otherwise  than  by  an  order  requiring  him 
to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena  must 
be  served  at  least  five  days  before  the  day  when  he  is  required  to 
attend.  At  any  time  after  service  of  such  a  subpoena  or  order, 
the  witness  may  obtain,  upon  such  a  notice  as  the  judge,  referee, 
or  other  officer  prescribes,  an  order  relieving  him  wholly  or  partly 
from  the  obligations  imposed  upon  him  by  the  subpoena  or  the 
order  for  production,  upon  such  terms  as  justice  requires  touching 
the  inspection  of  the  book  or  any  portion  thereof,  or  taking  a  copy 
thereof  or  extracts  therefrom,  or  otherwise.  An  order  may  be 
made,  as  prescribed  in  this  section,  by  a  judge  of  the  court,  or  in 
a  special  proceeding  pending  out  of  court  before  an  officer,  by  the 
officer,  or,  in  either  case,  by  a  referee  duly  appointed  in  the  canae, 
and  authorized  to  hear  testimony.  A  justice  of  the  peace,  or 
other  judge  of  a  court  not  of  record,  may  make  such  an  order  in 
an  action  brought  in  his  court,  at  any  time  after  the  commence- 
ment thereof. 

I  868.  BoolcMy  etc.9  of  corporation,  bour  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  1o 
•r  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
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manDer  as  if  it  was  in  the  bauds,  or  uuder  the  control,  of  a 
nataral  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  bool^ 
or  paper  is. 

i  869.  HVlieii  personal  attendance  not  repaired  by  avb- 
poena  dncen  tecum. 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
duces  tecum,  or  an-  order,  made  as  prescribed  in  section  806  or 
section  867  of  this  act,  requires  a  public  officer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  subpoena  or  order  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  the  requisite  knowledge  to  identify 
It,  and  to  testify  respecting  the  pur)i;>0Be8  for  which  it  is  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  corpora- 
tion or  public  officer  is  required,  a  subi>oena,  without  a  duces 
tecum  clause,  must  also  be  seryed  upon  him. 
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TITLE  III. 
Depositions. 

Article  1.  Depositions,  Uken  and  to  be  wsod  within  the  State. 

2.  Depositions,  taken  without  the  Sfnie,  for  uw  within  the  Stats. 

3.  Depositions,  taken  within  the  State,  for  use  without  the  State. 

ARTICLE   FIRST. 

Depositions,  ialicn  and  to  he  used  within  the  State, 

Sec.  870.  Deposition  of  a  party,  etc. 

871.  Dei)08ltlon  of  a  witness  not  a  party. 

872.  Application;  contents  of  affidavit. 

873.  Order  for  examination. 

874.  Punishment  for  disobeying  order. 

875.  Service  of  order,  etc. 

876.  Examination  of  adverse  party. 

877.  Party  confined  In  prison. 

878.  [Repealed.] 

879.  Deposition  by  consent. 

880.  Itiiles  for  esnmlnntlon  of  party  or  expected  party.    Manner  of  tak- 

ing and   returning  depositions.      Refusal  of   persons   examined   to 
answer. 

881.  When  to  be  read  In  evidence. 

882.  Proof  of  witness's  Inability  to  attend. 

883.  Effect  of  deposition. 

884.  Original  afBdavlts,  evidence. 
S85.  Deposition  to  be  used  on  motion. 

88G.  Where  witness  may  be  compelled  to  attend. 

I  870.  [Am*d,  1878,  1904.]    Depoaltlon  of  a  party,  etc. 

The  deposition  of  a  party  to  an  action  pending  in  a  court  of  rec- 
ord, or  of  a  person  who  expects  to  be  a  party  to  an  action  about  to 
be  brought  in  such  a  court,  other  than  a  court  specified  in  subdi- 
visions sixteenth,  seventeenth,  eighteenth  or  nineteenth,  of  section 
two  of  this  act,  may  be  taken  at  his  own  instance  or  at  the  in- 
stance of  an  adverse  party,  or  by  a  coplaintiflf  or  codefendant  at 
any  time  before  or  during  the  trial  as  prescribed  in  this  article. 

See  L.  1878.  ch.  290;  Go.  Proc,  part  of  fif  380,  391,  392  and  397;  L.  1904» 
ch.  696.   IneffectMay  9,  19U4. 

S  871.  [Am'd,  1877.]     Deposition  of  a  frltneiis  not  a  party. 

The  deposition  of  a  person  not  a  party,  whose  testimony  is 
material  and  necessary  to  a  party  to  an  action,  pending  in  a 
court  of  record,  other  than  a  court  specified  in  subdivision  six- 
teenth, seventeenih.  eighteenth  or  ninetcMMirh  of  .section  two  of 
this  act,  or  to  a  person  who  expects  to  be  a  party  to  an  action, 
about  to  be  brought  in  such  a  court,  by  a  person  other  than  the 
person  to  be  examined,  may  also  be  taken,  as  prescribed  in  this 
article. 

2  R.  S.  891,  portions  of  H  1.  2,  33  and  34  (2  Edm.  407.  414.  415). 

I  872.  rAm*d,  1805.]  Appltontion;  eontentM  of  affidavit. 

The  person  desiring  to  take  a  deposition  as  prescribed  in  this 
article,  may  present  to  a  judge  of  the  court  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
judge;  or,  if  an  action  is  not  pending,  but  is  expected  to  be 
brought,  to  a  judge  of  the  supreme  court,  or  to  a  county  judge; 
an  affidavit,   setting  forth  as  follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  and  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence  or  office 
address  of  the  attorney:  or,  if  no  action  is  pending,  the  names 
and  residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
ivkAtance  of  the  judgment  demanded,  and    if  the  application  is 
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made  by  the  defendant  before  answer,  or  by  either  party  after 
answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controTorsy*  which 
is  expected  to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  such  person  is  material  and  necessary  tor 
the  party  malcing  such  application,  or  the  prosecution  or  defence 
of  snch  action,  and  if  the  action  is  to  recover  damages  for  peP' 
Bonal  Injuries,  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  such  personal  injuries,  and,  at  the  option  of  the  appli- 
cant, the  place  where  he  is  sojourning,  or  where  he  regularly 
transacts  business. 

L.   1896.   cb.   721.    8e«  Role  82. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined  is  ' 
about  to  depart  from  the  State;  or  that  ne  is  so  siclc  or  infirm,  as 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial;  or  that  any  other  special  circumstances  exist, 
which  render  it  proper  that  he  should  be  examined  as  prescribed 
in  this  article.  But  this  subdivision  does  not  ap|)ly  to  a  case, 
where  the  person  to  be  examined  is  a  party  to  the  action. 

See    101    Am.  mv.  4M. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  the 
adverse  party  is  of  full  ago,  and  a  resident  of  the  State,  or  so- 
journing within  the  State;  or  that  he  has  an  office  within  the 
State,  where  he  regularly  transacts  business  in  person,  specifying 
the  place,  and.  if  it  is  in  a  city,  the  street  and  street  number,  or 
other  designation  of  the  particular  locality;  or,  if  two  or  more 
persons  are  expected  to  be  adverse  parties,  that  each  is  of  full 
age,  and  so  resident  or  sojouininp,  or  has  an  office;  also  the  cir- 
cumstances which  render  it  necessary  for  the  protection  of  the 
applicant's  rights,  that  the  witness's  testimony  should  be  per- 
petuated. 

7.  lAm'd,  1M05.]  Any  other  fact  necessary  to  show  that  the 
case  comes  within  one  of  the  two  last  sections.  And  if  the  party 
sought  to  be  examined  is  a  corporation,  the  affidavit  shall  state  the 
name  of  the  officers  or  directors  thercHjf,  or  any  of  them  whose 
testimony  is  necessary  and  material,  or  the  books  and  papers  as 
to  the  contents  of  which  an  examination  or  inspection  is  desired, 
and  the  order  to  be  made  in  respect  thereto  shall  direct  the  exam- 
ination of  such  persons  and  the  production  of  such  books  and 
papers. 

L.  1890,  ch.  946L   8m  Bute  82. 

f  S78.     [Aiii*d,  1R04.I     Order  for  exmmfiiatlon. 

The  judge  to  whom  such  an  affidavit  is  presented  must  grant  an 
order  for  the  examination,  if  an  action  is  pending;  if  no  action 
is  pending  he  must  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
and  that  the  application  is  nuule  in  good  faith  to  preserve  the 
expected  testimony;  otherwise  he  must  dismiss  the  application. 
Where  the  person  to  be  examined  is  a  party  to  a  pending  action, 
or  is  expected  to  be  a  party  to  an  action  to  be  brought,  the  order 
may,  in  the  discretion  of  the  judge,  designnte  and  limit  the  par- 
ticular matters  as  to  which  he  shall  be  examined.  In  every 
action  to  recover  damages  for  personal  injuries,  the  court  or 
judge.  In  granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may,  if  the  defendant  apply  therefor,  direct  that  the 
plaintiff  submit  to  a  physical  examination  by  one  or  more  physi- 
cians  or  surgeons,  to  be  designated  by  the  court  or  judge,  and 
such  examhiatlon  shall  be  had  and  made  under  such  restrictions 
and  directions  as  to  the  court  or  judge  shall  seem  proper.    In  any 
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action  broui^ht  to  recover  damages  for  personal  injuries,  where 
the  defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of,  the  court  or  judge  shall  order  that  such 
physical  examination  be  made;  and  if  the  party  to  be  examined 
shall  be  a  female  she  shall  be  entitled  to  have  such  examination 
before  physicians  or  surgeons  of  her  own  sex.  The  order  must 
require  the  party  or  persons  to  be  examined  to  appear  before 
the  judge,  or  before  a  referee  named  in  the  order,  for  the  pur- 
pose of  taking  the  examination,  at  a  time  and  place  therein 
specified.  The  order  must  also  direct  the  time  of  service  of  a 
copy  thereof;  which  must  be  made  within  the  State,  not  more 
•  than  twenty,  nor  less  than  five  days;  before  the  time  fixed  for 
the  examination,  unless  special  circumstances,  making  a  differ- 
ent time  of  service  necessary,  are  shown  in  the  affidavit,  and 
that  fact  is  recited  in  the  order. 

L.  1884,  ch.  429. 

i  874.  [Am'd,  1877  and  1882.]  Pnnlahment  for  dlaobeFtn* 
order* 

Witness  fees,  at  the  rate  prescribed  by  law  in  an  action  in  the 
supreme  court,  must  be  paid  or  tendered  when  the  order  is  served 
upon  the  party  or  other  person  required  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  order,  his  attendance  may 
be  compelled,  and  he  may  be  punished  in  like  manner,  and  the 
proceedings  thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
poena, issued  from  the  court,  in  which  the  action  is  pending;  or, 
if  no  action  is  pending,  from  the  court  of  which  the  judge  is  a 
member. 

9  876.   [Ain'd,  1879.]     Serirlce  of  order,  etc. 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  was 
granted,  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  like  manner  as  a  paper  in  the  action;  or,  if  a  party 
has  not  appeared  in  the  action,  they  must  be  served  upon  him, 
as  directed  by  the  order.  If  no  action  is  pending,  they  must  be 
personally  served  upon  each  of  the  persons,  tiamed  therein  as 
expected  adverse  parties. 

9  876.  [Am'd,  1879.]     Bxamflnatlon  of  adverse  party. 

Upon  proof,  by  affidavit,  that  service  of  a  copy  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  the 
order,  the  judge  or  the  referee  must  proceed  to  take  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  in  the  order. 
He  may,  from  time  to  time,  adjourn  the  examination  to  another 
day,  and  to  another  place,  within  the  same  county.  Sections 
eight  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and 
eight  hundred  and  fifty-eight  of  this  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
prescribed  in  this  article. 

2  R.  8.  892.  9  S,  and  Id.  300,  §  36. 

9  877.  [Repealed  in  1877,  re-enacted  In  1882.]  Party  con- 
fined In  prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
be  taken  as  prescribed  in  the  foregoing  sections,  ns  if  he  was  not 
so  confined,  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  If  granted,  the  appointment  of  a  referee  to  take 
the  testimony,  is  always  in  the  discretion  of  the  Judge.    The 
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order  must  require  the  production  of  the  prisoner  by  the  person 
in  charge  of  the  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  such  regulations  and  restrictions  with  respect  thereto 
as  the  judge  deems  proper. 

I  878.    [Repealed,  1877.] 

1  STB.  [Am'd,  1882.]     Deposition  br  eonaeiit. 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
the  stipulation,  either  orally,  or  upon  interrogatories,  to  be 
agreed  upon  in  like  manner.  The  witness  may  be  subpoenaed 
to  attend  the  examination,  as  upon  a  trial;  and  the  judge  or 
referee  may  take  his  deposition,  as  if  an  order  had  been  made  by 
the  court,  directing  it  to  be  so  taken.  But  this  section  does  not 
apply  to  a  case  specified  in  section  eight  hundred  and  serenty- 
seren  of  this  act 

li.  1847,  ch.  280.  M  78  mod  79,  am*d. 

f  880.  [Aiii'd,  1878.]  Rules  for  examination  of  partr  ov 
expeoted  partr*  Manner  of  talclns  and  retnrnlns  depoai- 
tlona.      Befnsal  of  pernona  examined  to  answer. 

The  examination  of  a  party,  or  an  expected  party,  is  subject  to 
the  same  rules  as  if  he  was  examined  upon  the  "trial.  The  judge 
or  referee,  upon  every  other  examination  taken  as  prescribed  in 
this  article,  must  insert  therein  every  answer  or  declaration  of 
the  person  examined,  which  either  party  requires  to  be  inserted. 
The  depofiition,  when  completed,  must  be  carefully  read  to  and 
subscribed  by  the  person  examined;  must  be  certified  by  the 
judge  or  referee  taking  it;  and,  within  ten  days  thereafter,  must 
be  filed  in  the  oflBce  of  the  clerk;  or,  if  no  action  is  pending,  in 
the  office  of  the  clerk  of  the  county  in  which  it  was  taken; 
together  with  the  stipulation  or  order,  under  which  it  was  taken; 
the  affidavit  upon  which  the  order  was  granted;  and  proof  of 
the  service  of  a  copy  of  the  order  and  of  the  affidavit.  If,  upon 
an  examination  before  a  referee,  the  person  examined  refuses  to 
answer  any  question,  the  referee  must  report  the  fact  to  the 
court  or  judge,  who  must  determine  whether  the  question  is 
relevant,  and  whether  the  witness  is  bound  to  answer  it. 

2  R.  8.  302,  I  6h  and  part  of  |  B  <2  Bdm.  406);  and  Id.  8S9.  |  87  <2  Bdm. 
416). 

f  MMl.  "Wlien  to  be  read  In  evldenee. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  assessment 
of  damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  specified  in  the  original  affidavit  or  stipulation;  or 
any  other  action,  thereafter  brought,  between  the  same  parties, 
or  between  any  parties  claiming  under  them,  er  either  of  them; 
or,  if  no  action  is  pending,  an  action,  thereafter  brought,  between 
the  persons  named  in  the  original  affidavit  as  expected  parties, 
or  between  persons  claiming  under  them  or  either  of  them. 

2  R.  8.  892,  part  of  |  7,  and  Id.  300.  part  of  |  30. 

I  889.  [AmM,  1883.]  Proof  of  witness's  Inability  to  attend. 

Bnt  such  a  deposition,  except  that  of  a  party,  taken  at  the 
instance  of  an  adverse  paHy,  or  a  deposition  taken  in  pursuance 
of  a  stipulation,  as  prescribed  in  this  article,  shall  not  be  so 
read  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
his  insanity,  sickness  or  other  infirmity,  or  that  he  is  confinod 
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in  a  prison  or  jail;  or  that  he  has  been  and  ia  absent  from  th« 
State,  so  that  his  attendance  could  not,  with  reasonable  dili- 
gence, be  compelled  by  subpoena. 

a  B.  S.  882,  389,  remainder  of  §{  7  and  89. 
9  888.  Bflect  of  depoaltlon. 

A  Reposition ,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness;  or  to 
the  relerancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

Id.,  If  9  and  40.  ani'd. 

I  884.  Orlflrlnal  affidftTlta,  erideitee. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certi- 
fied copies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,  I  88. 

i  88S.  [Am'd,  1877,  1901.]  Deposition  to  be  used  on  motion. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record  other  than  a  court  specified  in  subdivision  sixteen,  sev- 
enteen, eijfhteen  or  nineteen  of  section  two  of  this  act,  and  it  la 
necessary  for  him  to  have  the  affidavit  or  deposition  of  a  person 
not  a  party,  to  use  upon  the  motion,  the  court  or  a  judge  authorized 
to  make  an  order  in  the  case  may  in  its  or  his  discretion  make  an 
order  appointing  a  referee  to  take  the  deposition  of  that  person.  The 
order  must  be  founded  upon  proof  by  affidavit  that  the  applicant 
intends  to  make  the  motion,  or  that  notice  of  a  motion  has  been 
given  which  the  applicant  intends  to  oppose.  The  affidavit  must 
specify  the  nature  of  the  action  and  must  show  that  the  affidavit 
or  deposition  is  necessary  thereon  and  that  such  person  has  re- 
fused to  make  an  afildavit  of  the  facts  which  the  applicant  verily 
believes  are  within  his  knowledge.  If  the  defendant  has  appeared 
In  the  action  and  the  application  is  made  on  the  part  of  the  plain- 
tiff at  least  one  day's  notice  of  such  application  mnst  be  given  to 
the  attorney  of  the  defendant,  and  if  the  application  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  given  to  the 
attorney  of  the  plaintiff.  The  person  to  be  examined  may  be  sub- 
poenaed and  compelled  to  attend  as  upon  the  trial  and  may  be 
cross  examin€Mi  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  must  be  taken  by  question  and  an- 
swer and  be  subscribed  by  the  witness,  and  must  be  delivered  to 
the  attorney  for  the  party  who  procured  the  order,  unless  audi 
order  provides  for  a  different  disposition  thereof. 

Sabitltnte  for  Co.  Proc.,  »  401,  Bubd.  7;  L.  1901.  ch.  B26.  In  efteet  Aprtl  24, 
1901. 

i  886.  "Where  witness  may  be  compelled  to  attend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article, 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend  In 
any  county,  other  than  that  in  which  he  resides,  or  where  he 
has  an  office  for  the  rogiilfir  transaction  of  business,  in  person. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  Attend 
In  any  othor  county,  than  that  wherein  he  is  served  with  a  sub- 
poena, unless,  for  special  reasons,  stated  In  the  affidavit,  the 
order  otherwise  directs. 

Co.  Proc.,  i  381,  Isat  clause,  with  amendments. 
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ARTICLB  SECOND. 

Depositions,  taken  without  the  State,  for  use  mthin  the  State, 

■cc.  8S7.  888.  When  commission  to  Issue. 

888.  How  and  upon  wbat  terms  granted. 

890.  Order  made  by  jndge. 

891.  iDteraogatories;    bow  Mttled. 

692.  Id.;   to  be  axmexed;  directions   for  rotnm. 
893.  Commission  to  examine  wbolly  or  partly  upon  oral  qao<itlons. 
804.  When  oi)en  commission  may  Issue,  or  depositions  may  be  takeA. 
885.  Depositions  where  adverse  party  is  an  Infant  or  oommlttet, 
896.  Notice  of  examination  upon  oral  questions. 

887.  Open   commissloo. 

888.  Order  dlrectlns  depositions  to  be   taken. 

899.  Before  whom  depositions  may  be  taken;  notice  of  taking. 

900.  How  depositions  taken. 

901.  Commlsaion   or   order   t»  take  depositions;    ]mw  «xecuted  and  rtt* 

tnmed. 

902.  Certificate  of  execution. 

903.  Certificate,  a  sufficient  return. 

904.  Return  by   agent. 

900.  If  agent  is  sick  or  dead. 

906,  907.  Filing  deposition,  etc.,  so  returned. 

808.  Commission,  etc.,  by  consent. 

900.  Where  return  to  be  kept;  parties  mny  Inspect  It,  etc. 

910.  When  deposition  may  be  suppressed. 

911.  Deposition,  etc.,  evidence. 

912.  When  Interrogatories  and  deposition  may  bo  In  a  foreign  language. 
813.  Letters  rogatory. 

I  887.   [Am'd,  1879.]    'W]I<^B  «ommlii«lom  to  flaave. 

In  a  case  sDeoified  in  the  next  section,  where  it  appears,  by 
affidavit,  on  tne  application  of  either  party,  that  the  testifnony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to 
the  applicant;  a  commission  may  be  issued,  to  one  or  more 
competent  persons,  named  therein;  authorizing  them,  or  any 
one  at  them,  to  examine  the  witness  or  witnesses  named  therein, 
under  oath,  upon  the  interrogatories  annexed  to  the  commission; 
to  take  and  certify  the  deposition  of  each  witness:  and  to 
return  the  same,  and  the  commission,  accord infr  to  the  directions 
inven  in  or  with  tbe  commission.  The  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined. 

From  Ii.  1862,  ch.  875,  I  1,  am*d. 

S  888,   [Am'd,  189ff.]      Tbe  amme. 

Such  a  commission  may  be  issued,  in  either  of  the  following 
cases: 

1.  Where  a  party  to  an  action,  brought  In  a  court  of  record, 
is  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages,  by  a 
^writ  of  inquiry,  or  upon  a  reference;  or  otherwise,  to  enable  the 
court  to  render  the  proper  final  judgn^ent 

2.  Where  final  judgment  has  been  rendered  against  the  ad- 
verse party  in  an  action  brought  in  a  court  of  record;  and  the 
testimony  Is  required  in  order  to  carry  the  judgment  into  effect. 

3.  Where  an  appeal  from  a  final  judjrment,  rendered  in  the 
supreme  conrt,  the  city  court  of  the  citr  of  New-York,  or  a 
county  court,  or  a  motion  for  a  new  trial  in  either  of  those 
courts,  is  pending,  and  the  testimony 'will  be  matorfnl  and  neces- 
sary to  tne  applicant,  In  the  prosocutlon  or  defence  of  the 
action,  if  a  new  trial  \^  granted. 

•See  L.   1882,   cb.  410.   9  1264;   post,  %  3tn.  ^ 
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4.  Where  the  application  is  made  before  the  joinder  of  issue^ 
in  an  action  brought  in  either  of  the  courts  specified  in  the  last 
subdiyision;  and  there  is  reason  to  apprehend  that  before  issue 
iB  joined,  and  an  application  for  a  commission  can  thereafter 
be  made,  the  witness  will  die,  or  become 'unable  to  give  his  testi- 
mony, or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  defence  thereof. 

6.  In  special  proceedings. 

L.  1886.   ch.  946. 

I  888.  How  and  upon  frhat  t^rmm  granted. 

In  a  case  specified  in  subdiTision  third  of  the  last  section,  if 
the  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  a  case 
specified  in  either  of  the  other  subdiyisions  of  that  section,  the 
application  may  be  made  to  the  court,  or  a  judge  tliereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  authorizing  it,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good  faith, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions, is  made  as  prescribed  in  this  article.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires, 

rrom  L.  1862,  ch.  376,  11.  and  2  R.  S.  898.  fif  11  and  12,  with  amtpdmeoti. 
8m    mlao    L.  1847.  ch.  470,  ft  16  (4  Edm.  688). 

I  800.  Order   made   by  Jndare. 

Where  the  order  is  made  by  a  judge,  out  of  court.  It  most  be 
entered  in  the  ofllce  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  the  same 
terms:  and  it  is  subject  to  the  control  of  the  court. 

1  891.   Interrofratorleap  Itow  settled. 

Unless  the  interrogatories,  to  be  annexed  to  the  commission, 
are  settled  by  consent  of  the  parties,  they  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supremo  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  as  pre- 
scribed in  the  general  rules  of  practice. 

2  R.  8.  393.  I  14.  aa  am'd  by  L.  1876.  ch.  420. 

I  802.  Id. I  to  be  annexed!  directions  for  retnrn. 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  .insert  therein 
any  .question,  pertinent  to  the  issue,  which  he  proposes.  Unless 
the  parties  stipulate  in  writing,  or  the  order  granting  the  com- 
mission prescribes,  how  it  shall  be  returned,  the  judge  must 
indorse,  upon  the  commission,  the  proper  direction  for  that 
purpose.  Unless  the  court  or  judge  thinks  proper  to  direct  It 
to  be  returned  by  an  agent,  it  must  be  returned  through  the 
post-office. 
^14.,  I  16,  wlU  snendmenU. 
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S  808.  [Am'd>  1895.J  CommlMilon  to  exmmlae  wkollr  or 
partly  upon  oral  avotlons. 

Where  an  Issae  of  fact,  joined  in  an  action,  is  pending  in  the 
supreme  conrt,  the  city  court  of  the  city  of  New- York,  or  a 
county  court,  the  parties  may  stipulate,  in  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
is  made,  may  in  its  or  liis  discretion,  direct,  in  the  order,  that  a 
commission  issue  without  written  interrogatories,  and  tnat  the 
depositions  be  taken  upon  oral  questions;  or  that  a  commission 
issue,  to  take  the  deposition  of  one  or  more  witnesses,  designated 
in  the  order^  partly  upon  oral  questions  and  partly  upon  written 
interrogatories,  or  to  take  the  deposition  of  one  or  more  witnesses, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 
L.  1886.  ch.  946. 

I  804.  'Wl&en  open  oommission  may  l«siie»  or  deposltloMS 
may-  bo  talcen. 

Where  an  issue  of  fact,  joined  in  an  action,  is  nending  in  either 
of  the  courts  specified  in  the  last  section,  the  parties  may 
stipulate,  in  writmg,  or  the  court,  or  a  judge  thereof,  or,  in  the 
supreme  court,  the  county  judge  of  the  county  where  the  action 
is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  upon  satisfactory  proof,  by  affidavit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
sary in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issue,  or  that  depositions  be  taken,  as  prescribed  in  the 
following  sections  of  this  article. 

I  895.  [Am*^,  1879y  1897.]  Depositions  -wh-^r^  adTorso 
party  Is  an  infant  or  eonmitteo. 

The  last  two  sections  are  not  ai^licable,  where  the  adrerse 
party  is  an  infiint,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  l>e  exam- 
ined in  his  own  behalf,  as  prescribed  in  those  sections,  except  by 
ecmsent  of  the  parties. 
I..lflV7.oii.«NL  lB«aeot]tajl»,i897. 

S  896.  Notice  of  examination  npon  oral  «ne«tlons. 

Where  a  commission  is  issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  893  or  section 
^4  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof,  naming  the  witness,  must  be 
served  as  prescribed  in  section  8&Q  of  this  act. 

flee  I  8W,  poet. 

I  897.  Open  eomntiasion. 

An  open  commission  must  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  any  one  of  'them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
put  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  commission,  immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
directions,  given  in  or  with  the  commission.  * 
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I  896.  Order  directiss  depfMlftlona  to  be  taken. 

An  order,  directing  tliat  depositions  be  taken^  must  speeifj 
the  time  within  which  they  must  be  taken,  and  the  manner  in 
which  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  The  order  must  be  entered  in  the  clerk's 
office;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  In  the 
following  sections  of  this  article. 

From  L.  1853.  ch.  887.  |  4.  mm'd. 

{  880.  Before  vrltoin  depoHitlonii  may  be  talceni  notlee 
of  taklnar. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  and  place  of  tiiking  a  deposi- 
tion, specifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  bo,  at  least,  five  judicial 
days  before  the  deposition  is  taken;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  deposition  is  to  be  taken. 

II  186S.'  ch.  887.  part  of  S  4.  and  I  6.  am'd. 

.{  900.  HoTir  deposition  H   takeki. 

Upon  the  examination  of  a  witness,  without  written  Inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unless  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  either  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  may  ask  any  qnestion, 
which  he  deems  proper,  and  the  witness's  answer  must  be 
taken  accordingly,  the  objections  thereto  being  reserved,  without 
being  specified  at  the  time  of  examination.  A  copy  of  this 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certiJBed  copy  of 
an  order  to  take  a  deposition. 

{  901.  Gomittliialon  or  order  to  take  depoaltloaii;  boiir 
exeeoted  and  returned. 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  takinR*  the  depositions, 
must  execute  the  commission,  or  the  ordor.  as  follows: 

1.  He  ipust  publicly  administer,  to  each  witness  examined, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 
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nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  road,  to  or  by  the  witness,  ft  must 
be  subscribed  by  the  witness. 

8.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otherwise  identified,  in  writing  thereupon,  by  the 
commissioner,  or  person  taking  the  deposition,  who  must  sub- 
scribe his  name  toereto. 

4.  The  commissioner,  or  person  taking  the  de^sition*  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
op  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
cour^  at  his  official  residence. 

5.  if  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  i>ost-office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  bo  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  In  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each   commission,   or   order  to   take   depositions,   authorized   by 
this  article. 
2  B.  8.  894,  9  16.  and  L.  1863,  ch.  387.  H  6.  7  and  8. 

§  902.  Gertillcate  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion,  a   certificate,   substantially   in    the    following    form,    the 
blanks  being  properly  filled  up: 
"  State  ••  (or  "  territory")  "  of  "  Us  • 

"  County"  (or  "  parish")  "  of  "  f  ^^•• 

"I,  ,  do  certify  that  ,  the  witness,  personally 

appeared  before  me  on  the  day  of         ,  at  o'clock  in 

the  noon,         at  the       ,  in  the  state  "  (or  "  territory  ")  "  of 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  lie), 
"  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  ,  and 
that       appeared  in  behalf  of  the       ." 

Fr«m  L.  1868,  ch.  887,  |  7. 

{  908.     Certifieater  a  snillclent  return. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient  re- 
turn to  a  commission. 

IB  SS5 
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8  904.  Returm  hr  avent. 

If  the  packet,  specified  in  section  901  of  this  act,  is  delivered  to 
an  agent,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
it,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 

2  B.  B.   8M,  I  17. 

9  906.  If  asent  la  alelc  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  un- 
able to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  received,  by  the  clerk  or  judge,  from  the  hands 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
receiv^  it  from  the  agent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioner,  or 
the  person  who  took  the  deposition. 
Id.,  i  18. 

S  90e.  Fllias  depoaitlon,  ete.,  so  retarned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk;  together  with  the  affi- 
davit of  the  person,  who  delivered  it  to  him. 

Id.,  i  10.  am*d. 

9  807.  Tk«  Minte. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  indorse  thereupon,  and  sign,  a  like  note  of  tne  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  it  in  his  office. 

Id.,  9  ». 

9  5>06.  Coatialaaion,  ete.,  by  ooaaent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 
Id..  9  31,   KmodeUed. 

9  909.  IW^kere  return  to  be  kept)  parties  auty  laapeet 
It,  ete. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  the 
certificates,  returns,  depoRitions,  and  exhibits  thereto  annexed, 
must  remain  on  file  in  the  office  of  the  clerk,  iinlefis  otherwise 
providod  by  the  ntipnlntion  of  the  parties,  or  unless  the  court,  by 
a  special  order,  dirorts  them  to  be  filed  in  the  office  of  another 
derk.    They  are  always  open  to  the  inspection  of  tb**  parties, 
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either  of  whom  is  entitled  to  a  copy  of  them,  or  of  aaj  paft 
thereof,  on  payment  of  the  fees  allowed  by  law, 
2  B.  g.  tM.  I  22. 

I  910.  'When  deposition  mar  be  evppreafled. 

Where  it  appears,  by  affidarit  that  a  deposition  has  been  Im- 
properly or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  have  been  pro- 
cared,  with  due  diligence,  by  a  subpoena;  or  that  the  attorney  for 
either  party  has  practiced  any  fraud,  or  unfair  or  oTerreaching 
conduct,  to  the  pre:'udice  of  the  adverse  party,  in  the  coarse  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieyed,  upon  notice  to  the  adverse  party. 
L.  1853,  ch.  S87.  I  14,  am*d. 

i  911.  DepositloM,  ete.9  evldenee. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  ezemplined  copy  thereof,  if  the  original  is  filed  in  another 
county,  may.  oaless  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  read  11  evidence  by  either  party.  It  has  the  same  effect, 
and  no  othe.*,  at  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
or  to  the  relevancy,  or  substantial  competency,  of  a  qaeetlon  pat 
to  him.  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 

Id.,  •  19,  and  2  B.  B.  886.  •  28,  with  ameDdmeott.    flee  4  T.  *  0.  M8. 

§  012.  [Am'd»  1896.]  'When  interrogatories  and  deposit 
tflom  may  be  in  a  foreign  langrnase. 

Upon  an  application,  made  in  the  supreme  court,  the  city  court 
of  the  city  of  New- York,  or  a  county  court,  for  a  commission  to 
be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  Ian* 
guage,  the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit- 
ness; and  that  his  answers  be  taken,  and  the  certificates  be  made 
out,  in  the  same  language.  Where  such  an  order  Is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the  • 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  In  the  assistance  of  one  or  more  experts,  whose 
compensation  must  be  fixed  by  the  Judge,  and  paid  by  the  ap- 
plicant When  the  deposition  is  reaa  in  evidence,  it,  and  the  in- 
terrogatories, must  be  interpreted  into  the  Bnglish  language,  as 
if  the  witness,  being  unable  to  speak  the  Bnglish  langaage,  wan 
personally  present  and  testifying. 

L.  188S,  di.  946. 

I  918.  liOtters  rogratory. 

Letters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
fied in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
mission may  be  issued,  as  prescribed  in  this  article,  upon  satls^ 

am.,' 
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factory  proof,  by  affidavit,  that  there  ia  good  reason  to  belieye, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by 
the  isBuincT  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letters 
rogatory  can  be  issued  only  to  examine  one  or  more  witneeses, 
vpon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexes 
to  a  oommiasion,  and  the  depositions  taken  thereunder. 
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ABTIOIiS   THI&D. 

D^f>08ition9f  taken  within  the  state  for  use  toithoui  the  sicUe^ 

Seo.  914.  In  what  caaea  deposition  may  be  taken. 

915.  twbpoenatowltneas. 

916.  Repealed. 

917.  Hapealed. 

918.  Repealed. 

919.  Taking  and  return  of  deposition. 
990.  Bepeiaed. 

i  814.  [Am'd,  1809.]  In  wltat  <»ae«  deposition,  mmv  be 
taken. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  the  state,  either  in  the  United* 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  books  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

3  R.  8.  897,  S  99  (3  Edm.  414).  as  am'd  by  L.  1867.  cb.  68,  S  1  i?  Edm.  (Q) :  L.  1899,  cb 
aCB.  In  effect  Sept.  1. 1899. 

S  916.  [Am'd,  1899.]    Subpoena  to  wltneaa. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
supreme  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
country,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  the 
subpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  the  witness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  ease  of  a  recalcitrant  witness  in  the  supreme  court  The 
general  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceeoings. 

18g;cr«&.*i;°eiSt^4t!  l!\m.  '"'**  ""^ '"  '*'•  <'>»•«'•  M7  Edm.  68),  .m'd  ;  L. 

1  'lU^y^^P^*'^  ^*y  3,  1890;  L.  1890,  ch.  502.   In  effect  Sept 

1  MooV^^^^"*"^  ^*^  ^'  ^^^'  ^'*  ^^^'  ''^-  ^^-  ^°  ^^^*  ^^P*» 

i  «  ®1^-  tKeP^l«<i  May  3,  1890;  L.  1899,  ch.  502.    In  effect  Sept. 
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8  910.  [Am*d,  18d9.]   Talclais  and  return  of  deposition. 

The  officer,  or  commiBsioner,  before  whom  a  witness  appears, 
in  a  case  specified  in  this  article,  must  talce  down  his  testimony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papers 
produced  or  such  parts  thereof  as  shall  be  required,  and  must 
certify  and  transmit  it  to  the  court  in  which  the  action,  suit,  or 
special  proceeding  is  pending,  as  the  practice  of  that  court 
requires. 

L.  law,  ch.  508.    In  effect  Sept.  1, 18m. 

i  890.  [Repealed  May  3,  1890;  L.  1809,  ch.  502.  In  effect  Sept. 
1,  1899.J 
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TITLB  IV. 

Dooumentary  evidence. 

Artlcto  1.  Doeomftiitftiy  eTldeoce.  as  a  lalwtltnte  for  oral  tettlmomr. 

2.  Proof  of  a  dociunent,  execated  or  remaining  wltbln  the  BUto. 
S.  Proof  of  a  document,  remaining  In  a  oovrt  or  public  office  of  Iht 
United  Statef,  cr  executed  or  remaining  without  the. State. 

ARTICIiB    FIRST. 

Doeutnentary  evidence^  as  a  aubstUutefor  aro2  teatinumif. 

Bee.  Ml.  Certain  official  certlflcatefl,  evidence. 
02a.  OertUicate,  etc..  on  file,  OTldence. 
023.  Notary's  certificate,  eyldence. 

924.  Notary's  protest  and  memoraadnm;  wben  eTldonce. 
91&.  Proof  of  presentment,  etc.,  of  foreign  bills. 
028.  Affidavit  of  printer,  etc..  evidence. 

027.  Id.;  of  service  of  notice. 

028.  Marriage  certificate,  evidence. 

029.  Book  of  foreign  corporation;  when  evidence. 
900.  When  a  copy  thereof  la  evidence. 

961.  How  copy  to  be  verified. 

(  921.  Certain  ofllelal  eertllleattea,  e'rldeaee* 

Where  the  officer,  to  whom  the  le^al  custody  of  a  paper  belonn, 
certifies,  under  his  hand  and  official  seal,  that  he  has  made  dili- 
gent examination,  in  his  office,  for  the  paper,  and  that  it  cannot 
be  found,  the  certificate  is  presumptive  evidence  of  the  facts  so 
certified,  as  If  the  officer  personally  testified  to  the  same. 

2  B.  8.  6S2.  i  12  (2  Edm.  673).    See  post,  f  961. 

I  922.  Certllleate,  etc.,  on  file,  evidence. 

Where  a  public  officer  is  required  or  authorized,  by  special  pkh 
Tision  of  law,  to  malce  a  certificate  or  an  affidavit,  touching  an 
act  performed  by  him,  or  to  a  fact  ascertained  by  him,  in  the 
course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public 
office  of  the  State;  the  certificate  or  affidavit,  so  filed  or  de- 
posited, or  an  exemplified'  copy  thereof,  is  presumptive  evidence 
of  the  facts  therein  alleged,  except  where  the  eilect  thereof  Is  de* 
dared  or  regulated,  by  special  provision  of  law. 

(  028.   [Am'd,  18T7.]     Ifotarr'a  eevtlllcnte,  evldenee. 

The  certificate  of  a  notary  public  of  the  State,  under  his  hand 
and  seal  o5  office,  of  the  presentment  by  him,  for  acceptance  or 
payment,  or  of  the  protest,  for  non-acceptance  or  non-payment,  of 
a  promissory  note  or  bill  of  exchange,  or  of  the  service  of  notice 
thereof  on  a  party  to  the  note  or  bill;  specifying  the  mode  of  giv- 
ing the  notice,  the  reputed  place  of  residence  of  the  party  to 
whom  it  was  given,  and  the  post-office  nearest  thereto;  Is  pre- 
sumptive evidence  of  the  facts  certified,  unless  the  party,  against 
whom  it  is  offered,  has  served  upon  the  adverse  party,  with  his 
pleading,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
non-acceptance,  or  of  non-payment  of  the  note  or  bill.  A  verified 
answer  Is  not  sufficient  as  an  affidavit,  within  the  meaning  of  this 
•ection. 

U  IttS,  eh.  2T1,  I  6  (4  Edm.  619). 

23i_,     ^ 


8§824r-a8  DOCUMENTARY   EVIDENCE.         c.  ».  t.  4,  a.  1 

8  924.  Notary's  protest  and  memoranda  mi  iirken  evl* 
deace. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  so  that  bis  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  auy  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  othcial  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and  a* 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  oflidnl  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 

2  R.  8.  288-284,  ||  46  and  47  (2  Bdm.  294),  coosolldated. 

S  926.  Proof  of  preaentmeat,  etc.,  of  f orelffa  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
m  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 
!«.  1366,  ch.  300.  Becond  mud  tbtrd  Mntence*  ot  I  1  {9  Bdm.  467),  aio'd. 

i  926.  rAm*d,  1877.]     Affidavit  of  printer,  etc.,  evideace. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pub- 
lished within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  may  be  read  in  evidence:  and  is  presumptive  evi- 
dence of  the  publication,  and,  alco.  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  ia 
required  by  law  to  l)e  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise  sped- 
ally  prescribed  by  law. 

L.  1886,  ch.  169,  |  1  (4  Bdm.  688).  am'd. 

i  927.  [Am*d,  1902.]    Affidavit  of  service  of  aotlce. 

Where  it  is  necessaryj  upon  the  trial  of  an  action,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showing  the 
service,  posting  or  affixing,  to  have  been  made  by.  the  person 
uiJiking  the  affidavit,  is  presiunptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

U  IHM.  ch.  244.  I  1  (4  Edm.  646),  am'd  by  adding  the  la»t  clauae;  L.  1902. 
eb.  93.    In  effect  Sept.   1.  19(J2. 

{  929.   [Am'd,   1879.]      Harrlaare  certlflcate,   evideace. 

•  An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnized;  the 
original  entry  thereof  made,  pursuant  to  law.  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  the  State;  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidence 
of  the  marriage, 
a   R.   S.   141.  I  17  (2  Rdro.  146). 
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§  9SB9.  Book  of  forelirn  corporation  |  trken  evldeaee. 

Where  a  party  wishes  to  proTe  an  act  or  transaction  of  a 
foreign  corporation,  the  book  or  books  ot  the  cori^oration  may  be 
oaed  for  that  purpose,  as  presumptiye  evidence,  whether  any  or 
all  of  the  parties  are  or  are  not  members  of  the  corporation. 

8otatttat«  for  L.  1868,  ch.  206,  part  oC  I  1.  u  mmd  by  L.  1869.  ch.  fiSO. 

I  080.  Wken  a  copy  tboreof  Is  evidence. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed 
Id  the  last  section,  a  copy  thereof,  or  of  an  entry  tiierein.  Teri- 
lied  as  prescribed  in  the  next  section,  may  be  nsed,  with  like 
effect  as  the  original  lM>ok;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days*  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

L.  1868,  ch.  206.  parts  of  H  1  and  2,  am'd. 

S  931.  HofT  copy  to  be  ▼erllied. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre* 
•eribed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com- 
pared It  with  the  original  book,  or  the  entry  therein.  The  wit- 
neaa  must  testify  that  the  copy  produced  is  correct;  that  he  made 
it,  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  copied,  or  containing  the  entry,  was  the  book 
of  the  corporation:  or  that  it  was  then  acknowledged  to  him  to  be 
each,  by  an  officer  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  naming  the  person  who  made  the 
acknowledgment:  and  he  must  specify  where,  and  in  whose  cue- 
tody,  the  original  was  then  kept. 

Id.,  past  of  ft  1. 
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ARTICLE  SBCOND. 

FrooJ  of  a  document,  txecuted  or  remaining  toithin  the  9tate, 

Sec.  982.  Btatotes,  etc.;  bow  prored. 

933.  CopleB  of   records  and  papen  In  certain  office*,   preaamptlye  etl< 

dence.    . 
•34.  Id.;  of  papers  filed  witli  town  clerk. 
98G.  Cooveyance,  wbcn  acknowledged,  er  record,  or  transcript  of  xvotiC 

evidence. 
086.  Such  evidence  may  be  rebutted. 
987.  What  inatmments  may  be  acknowledged. 

938.  Jostice'B  docket  and  transcript  evidence  before  him, 

939.  Transcript  from  justice's  docket,  evidence  generally. 

940.  Other  proof  of  proceedings   before  Justice. 

941.  Ordinances,  etc.,  of.  cities,  villages,  etc. 

9  082.   [Am*d»  1895.]    Statutes,  etc.,  bow  proved. 

A  statute  or  joint  resolution,  passed  by  the  legislature  of  the 
State,  may  be  read  in  evidence  from  a  newspaper,  designated  as 
prescribed  by  law,  to  publish  the  same,  until  six  months  after 
the  close  of  the  session  at  which  it  was  passed;  and,  at  any  time, 
from  a  Tolume  printed  under  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  thoee 
published  under  the  direction  of  the  secretary  of  State,  to  be 
read  in  evidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
such  copy  is  a  correct  transcript  of  the  text  of  the  original  laws. 
For  such  certificate  the  secretary  of  State  shall  collect  such  a  fee 
as  he  shall  deem  just  and  reasonable. 

L.  1896,  cb.  594;  1  R.  S.  184.  H  8  and  12  (1  Bdm.  lAi),  cooMdidated 
sod   am'd. 

8  938.  [Ain*d,  1879.]  Copies  of  records  amd  pap«ai  In 
certain  olBces,  presumptive  evidence. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law,  in  a  public  office  of  the  State,  the  officer  having  charge 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having, 
pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  pur^ 
Buant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retary, is  evidence,  as  if  the  original  was  produced.  But,  to  en- 
title it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the  seal  of  the  court;  or  by  the 
o^cer  having  the  custody  of  the  original,  or  his  deputy,  or  clerk, 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  hand 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
clerk  of  the  public  body  or  board,  appointed  pursuant  to  law^ 
under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  ot 
secretary  of  either  house  of  the  legislature,  under  the  official 
seal  of  the  body  or  board. 

I  984.  Id.  I  of  papers  filed  wltk  town  elerk. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  effect 
•0  the  original. 
I  E.  8.  860,  S  19  (1  Bdm-  828)- 
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i  086.  GonTe7«uice,  wben  aoknowledsed,  or  re«ord»  or 
tranaerlpt  of  reeord»  evidence. 

A  conveyance,  acknowledged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
county  where  it  is  offered,  is  evidence,  without  farther  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  the 
record  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  sm 
the  original  conveyance. 

1  B.  8.  7B9,  efa.  8.  |  16,  and  first  sentence  of  f  17  (1  Edm.  710),  am'd. 

i  036.  Sveh  evldenee  mar  l»e  rebutted. 

The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  contested,  by  a  party  affected 
thereby.  If  It  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  the 
record  or  transcript  thereof,  shall  not  be  received  in  evidenoe* 
antii  its  execution  is  established  by  other  competent  proof. 
Id.,  remainder  of  |  17. 

i  987.  'Wbat  inatrumenta  may  be  ackno^vledared. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  li^ 
the  manner  prescribed  by  law  for  taking  and  c-ertifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 

L.  1883,  ch.  271,  I  9  (4  Edm.  020). 

9  938.  Justice's  docket  and  transcript  e-vldence  before 
iKlm. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  entered  by  him  therein. 

2  B.   S.  268.   i  246  (2  Bdm.  278). 

I  989.  Transcript  from  Justice's  docket^  evidence  gen- 
erally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  resides, 
under  his  hand  and  ofdcial  seal,  to  the  effect,  that  the  person, 
subscribing  the  transcript,  was,  at  the  date  of  the  judgment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  genuine;  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  justice  in  his  docket-book. 

Id..  H  246  and  247.  coDsolidated. 

• 

)  940.  [Am'dy  18TT.]  Otber  proof  of  proceedlnars  beforo 
Justice. 

The  proceedings  in  an  action  brought,  or  a  special  proceeding 
mstituted,  before  a  justice  of  the  peace,  within  the  State,  mar 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
or  absence,  they  may  be  proved  by  the  original  minutes  of  the 
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proceedings,  kept  by  bim,  pursuant  to  law,  accompanied  with 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  having  been  compared  with  the  orig- 
inal entries,  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice. 

2  R.  S.  268.   I  248. 

I  941.  [Am*d,  18£4.]  Ordinaneea,  etc^  of  eltlea,  ▼lll«ipe«, 
etc. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  in- 
corporated Tillage,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  village  or  of  a  board  of  supervisors,  within  the 
state,  may  bo  read  in  evidence,  either  from  a  cop7  thereof,  certi- 
fied by  the  city  clerk,  villape  clerk,  clork  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the  vil- 
lage or  the  local  board  of  health  of  the  city,  town  or  village,  or 
the  boaid  of  supervisors, 

L.  1884.  cb.  20S. 
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article:  third. 

Proof  of  a  document,  remaining  in  a  court  or  public  office  of  tJ^e 
United  States,  or  executed  or  remaining  without  the  state. 

Sec.  942.  Printed  copies  of  laws  of  arotber  State,  etc. 

943.  Copies  of  records  of  United  States  courts. 

944.  Copies  of  documents  on  file  In  departments  of  United  States  pre- 

sumptive evidence. 

945.  Record  of  bill  of  sale,  etc..  of  vessels. 

946.  Conveyance  of  land  wltbout  tbe  State. 

947.  Exemplification  of  record  oi  conveyance  of  land  wltbout  tbe  State. 

948.  Transcript  of  docket,  etc.,  of  justice  of  adjoining  State. 

949.  Id.;  bow  autbentlcated. 

950.  Otber  proof. 

961.  Proof  may  be  rebutted. 

9fi3.  Copies  of  records  of  courts  of  foreign  countries;  bow  autbentlcated. 

953.  Other  proof. 

964.  Tbls  article  does  not  declare,  effect  of  record,  etc. 

956.  Public  records  in  New  York  county. 

956.  Documents  from  foreign  countries;  bow  autbonticated. 

§  &42.  Printed  copies  of  lawn  of  «ipotlier  State^etis. 

A  printed  copy  of  a  statute,  or  other  written  law,  of  another 
state,  or  of  a  territory,  or  of  a  foreign,  country,  or  a  printed  copy 
of  a  proclamation,  edict,  decree,  or  orUinai|^ce,  by  the  executive 
power  thereof,  contained  in  a  book  or  publication,  purporting  or 
proved  to  have  been  published  by  the  authority  thereof,  or  proved 
to  be  commonly  admitted,  as  evidence  of  the  existing  law,  in  the 
judicial  tribunals  thereof,  is  presumptive  evidence  of  the  statyte, 
law,  proclamation,  edict,  decree,  or  ordinance.  The  unwritten  or 
common  law  of  another  State,  or  of  a  territory,  or  of  a  foreign 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  The  books 
of  reports  of  cases,  adjudged  in  the  courts  thereof,  must  also  be 
admitted,  as  presumptive  evidence  of  th«  unwritten  or  common 
law  thereof. 

Go.  Ptoc.,  §  426,  as  am'd  In  1869.    See,  also,  L.  1848.  cb.  312  (4  Bdm.  643). 

i  043.   Copies  of  recordts  of  United   States  GoartH. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of 
the   United  States,  is  evidence,   when   certified   by   the   clerk  or 
officer,  in  whose  custody  it  is  required  by  law  to  be. 
L.  1846,  ch.  303,  S  1   (4  Edm.  641).  am'd. 

f  &44.  [Am'd,  1879,  1800,  1007.]  Copies  of  docnmentH  on 
file  In  departments  of  U.  S.  presnmptive  evldenee. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
of  the  government  of  the  United  States,  is  evidence,  when  certi- 
fied by  tbe  head,  or  acting  chief  officer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  officer  in  whose  charge 
it  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in 
accordance  with  a  statute  of  the  United  States,  relating  to  certi- 
fving  the  same.  A  certificate  of  the  director  or  other  officer  in 
cuarge  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  population  of  any  part  of  the 
United  States,  or  giving  the  result  of  said  census  otherwise  shall 
be  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  observations  of  the  weather,  taken  under  the  direction  of  the 
signal  service  of  the  United  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  they  were  taken  and  are 
kept,  is  prima  facie  evidence  of  the  matter*  of  fact  stated  therein. 
The   records   of  the   observation   of  the  weather  taken   at   the 
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arsenal  in  Central  park  under  the  direction  of  the  meteorological 
and  astronomical  observatorv  of  the  city  of  A'ew  York,  wheu 
duly  certitied  by  the  olUcial  in  charge  thereof,  or  his  deputy » 
shall  be  presumptive  evidence  of  the  tacts  set  forth  therein^  and 
shall  be  received  in  evidence  on  the  trial  of  any  action  in  all  the 
courts  of  this  state. 

L.  1846,  ch.  240.  S  1  (4  Edm.  641),  am'd  and  L.  1879,  ch.  208;  L.  1889.  ch. 
99;  L.  1807,  ch.  262.    In  effect  Hay  20.  1807. 

8  946.  Reoord  of  bill  of  sale,  ete*,  of  -vesneUi. 

The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  a  vessel,  belonging  to  a  port  or  place,  within  the 
United  States,  recorded  in  the  office  of  the  collector  of  customs, 
where  the  ves&el  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  was  recorded,  in  like  manner  aa  a 
deed  to  be  recorded  within  the  State;  or  a  transcript  of  such  a 
lecord,  duly  certified  by  the  c9llector;  is  evidence,  with  the  like 
effect  as  the  original. 
U  1862,  cb.  261  (4  Bdm.  646),  as  am'd  by  L.  1865,  cb.  612. 

S  940.  Conveyaiice  of  land  without  tlie  State. 

A  conveyance  of  real  property,  situated  without  the  State,  ac- 
kuowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  within  the  county  wherein  it  is  offered  In  evidence, 
is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real 
proper^  situated  within  the  State.  A  conveyance  of  real  prop- 
erty, situated  within  another  state,  or  a  territory  of  the  United 
Slates,  which  has  been  duly  authenticated,  according  to  the  laws 
of  that  state  or  territory,  so  as  to  be  read  in  evidence  in  the 
courts  thereof,  is  evidence  in  like  manner. 
1  a.  8.  701,  i  27  (1  Edm.  712),  am'd. 

S  847.  fixenpimoatlon  of  reoord  of  ooBToyaace  of  land 
wltbont  the  State. 

An  exemplification  of  the  record  of  a  conveyance  of  real  prop- 
erty situated  without  the  State,  and  within  the  United  States, 
which  has  been  recorded  in  the  state  or  territory,  where  the  real 
property  is  situated,  pursuant  to  the  laws  thereof,  when  certified 
under  the  baud  and  seal  of  the  ofiQcer,  having  the.  custody  of  the 
record,  is,  if  the  original  cannot  be  produced,  presumptive  evi- 
dence of  the  conveyance,  and  of  the  due  execution  thereof. 
Analogous  to  L.  1864.  ob.  311  (0  Bdm.  254). 

§  948.  Transcript  of  docket,  etc.,  of  Justice  of  adjoining 
Ktate. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  an  adjoining  state,  of  a  judgment  rendered  by  him:  u 
transcript  of  hi-^  minutes  of  the  proccodinga  in  the  cause,  pre- 
vious to  the  judgment;  or  of  an  execution  issued  thereon;  or  of 
the  return  of  an  execution;  when  subscribed  by  the  justice,  and 
authenticated  as  prescribed  in  the  next  section,  is  presumptive 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
shown  by  the  transcript. 
Fn>m  L.  1836,  cb.  430,  fi  1  (4  Rdm.  639). 

I  94».  Id.;  how  authenticated. 

Such  a  transcript  must  be  nutlienticated  by  a  certificate  of  the 
justice,  annexed  thereto,  to  the  effect,  tlmt  ;t  is  in  all  respeclf* 
correct,  and  that  he  had  jurisdiction  of  the  cauAe:  ncd  also  h^ 
a  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  wMoii 
the  justice  resided  at  the  time  of  rendering  the  judgment,  under 
his  hand  and  seal  of  the  court  of  common  pleas,  or  other  county 
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court  of  the  county,  to  the  effect  that  tbp  person,  subscribing  U^ 
certificate  attached   to  the  transcript,   was,  at  the   date   ot   the 
jud^meDt,  a  jastice  of  the  peace  of  that  county;  and  that  the 
sNdiature  thereto  is  in  his  own  handwriting. 
Id.,  fi  2. 

S  050.  Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  «nthorit7 
to  render  the  judgment,  may  also  be  proved,  by  the  production 
of  the  docket,  or  of  a  copy  of  the  judgment  or  other  proceedings; 
and  the  oral  testimony  ot  the  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  his  aoithority  to  render  the  judgmeuL 

L.  183<(,  ch.  489,  i  8. 

i  O&l.  Proot  mtmw  he  rebutted. 

The  last  three  sections  do  not  prevent  the  introduction  of  evi- 
dence, to  contFOvert  .'uiy  of  the  proof,  hi  relation  to  the  validity 
of  a  judgment  therein  specified. 

l(t,  14. 

8  962.  Copleii  of  records  of  courts  of  forelorai  eo«m tries) 
hoiw^  authenticated. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  follows: 

1.  By  the  attestation  of  the  <'lerk  of  the  court,  wiUi  the  seal 
of  the  court  affixed,  or  of  the  officer  in  whose  custody  the  record 
is  legally  kept^  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  court;  or  that  he  is  the  officer,  in  whose  cus- 
tody the  record  is  required  by  law  to  be  kept;  and  that  his  sig- 
imtore  to  the  attestation  is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of  the 
government,  under  whose  authori^  the  court  is  held,  of  the 
secretary  of  3tate,  or  other  officer  having  the  custody  of  tiMt 
seal,  to  the  effect,  that  the  court  is  duly  constituted»  specifying 
jtreuerally  the  nature  of  its  jurisdiction;  and  that  ttie  signature  of 
the  chief-judge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  last  subdivision,  is  genuine. 

From  2  R.  S.  396.  I  26  (2  Edm.  413),  am'd. 

§  003.  Other  proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  of 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
original. 

2.  That  the  oilginal  was,  when  the  copy  was  made,  in  the  cus- 
tody of  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

3.  That  the  attestation  is  genuine. 
Id.,  s  27. 

8  954.  (Am>d,  1877.1  This  article  does  not  declare  effect 
of  record,  etc. 

Nothing  in  this   article   is   to   be   construed,   as  declaring  the 
effect  of  a  record  or  other  judicial  proceeding  of  a  foreign  country, 
authenticated,  so  as  to  be  evidence. 
Id.,  8  28,  last  cUoM. 
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Yo5?*^iiinty!****'  *®®*'  *"*'•*'  *®^'^    Public  reeord*  in  Mew 

All  maps,  surveys  and  official  records,  shall  have  been  on  record 
or  on  file  m  the  office  of  either  the  register  of  the  city  and  county 
of  New  York,  or  the  surrogate  of  said  city,  or  any  of  the  courts 
^  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation  act,  or  in  the  office  of  the 
registers,  surrogates,  commissioners  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  yearp 
or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 
their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controversy 
pending  therein,  between  any  parties. 
L.  1882,  ch.  622;  L.  1904,  ch.  444.    In  effect  Sept.  1,  1904. 

§  959.  [Am'dy  1877.]  Document ■  from  foreign  countric*, 
ho^r  authenticated. 

•  A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord in  a  public  office  of  a  foreign  country,  certified  according  to 
the  form  in  use  in  that  country,  is  evidence  when  authenticated, 
as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
missioner appointed  bjr  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  effect  that  the  patent, 
record  or  document  is  of  record  in  the  public  office,  and  that  the 
x5opy  thereof  is  correct  and  certified  in  due  form. 

2,  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
eflPect  as  prescribed  by  law  for  the  authentication  of  the  certifi- 
cate of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commissioner,  thus  au- 
thenticated, is  presumptive  evidence  that  the  copy  of  the  patent, 
record  or  document  is  certified  according  to  the  form  in  use  in  the 
foreign  country, 

L.  1876.  cb.  186.  portion!  of  ||  1,  2,  8    aad  9. 
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TITLE  V. 
Miscellaneous  proTisions: 

Sec.    967.  Form  of  certificate   to  copies,   etc. 
998.  Certificate   munt   be  scaled. 
969.  Qualification,  of   last  section. 

960.  Evidence,    in   actions    for   recovery   of,    injury    to,    etc.,    unoccupied 

landA  and  timber  thereon. 

961.  Surrogates,   clerks,   etc.,    to  search  flics,   aud   to  certify,   etc. 

962.  Saying  clause. 

1  IMKT.  Form  of  certillcate  to  copies,  etc. 

Where  a  transcript,  exemplification,  or  certified  copy  of  a  rec- 
ord or  other  paper,  is  declared  by  law  to  be  evideuce,  and  special 
provision  is  not  made  for  the  form  of  the  certificate,  in  the  par- 
ticular case,  the  person,  authorized  to  certify,  must  state,  in  his 
certificate,  that  it  has  been  compared  by  him  with  the  original, 
and  that  it  is  a  correct  transcript  therefrom,  and  of  the  whole  of 
the  original. 

2  B.   S.  403,   S  50  (2  Edm.   420),  am'd. 

§  058.  Certlficmte  mniit  be  sealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody  an 
original  paper,  specified  in  the  laHt  section,  is  required  to  be,  by 
the  laws  of  the  State,  or  of  another  state,  or  of  the  United  States, 
or  of  a  territory  thereof,  or  of  a  foreign  country,  has,  pursuant 
to  those  laws,  an  oflleiai  seal,  the  certificate  must  be  attested  by 
that  seal.  If  the  certificate  is  made  by  the  clerk  of  a  county, 
within  the  State,  it  must  be  attested  by  the  seal  of  the  county. 

Id.,  remainder  of  |  60,    am'd. 

S  959.  [Am*d,  1877.]      Qualification  of  last  aectlcn. 

The  last  section  does  not  require  the  seal  of  a  court  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein, 
or  entry  made,  where  the  copy  is  used  in  the  same  court,  or  be- 
fore an  officer  thereof;  or,  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oyer  and  terminer. 

Id.,  f  60,  with  the  addition  of  the  words  "  or  a  court  of  oyer  and  termlnei. 

i  960.  [Added,  1808;  nm'd,  1006.1  Bvldence,  lit  nctlonn  for 
recovery  of,  Injury  to,  etc.,  unoccupied  land*  and  timber 
tbereon. 

In  all  actions  to  recover  the  possession  of.  or  otherwise  to  de- 
termine the  title  to,  or,  for  trespass  upon  or  injury  to  unoccupied 
lands,  timber,  trees  or  underwood  thereon,  except  an  action  in 
which  any  county  or  any  state  or  county  officer,  board  cr  com- 
mission is  a  party  defendant,  the  plaintiff  may  .sliow  an  unbroken 
chain  of  title  or  conveyance  of  the  land  to  himself  for  thirty  years 
next  preceding  the  commencement  of  the  action,  or  if  an  action 
for  trespass,  next  preceding  the  commission  of  the  trespass  or 
injury,  and  such  proof  shall  be  presumptive  evidence  of  owner- 
ship at -the  times  respectively,   of  the  commencement   of  such 

241. 


f§  961-62        MISCELLANEOUS   PROVISIONS.  c.9,t.5 

action  or  commjssion  of  snch  trespass  or  injury,  but  such  pre- 
Runiption  may  be  rebutted  by  the  defendant  by  showing:  owner- 
ship of  said  lands  at  the  times  respectively,  of  the  commencement 
of  said  action  or  the  commission  of  said  trespass  or  injury,  in 
some  person  other  than  the  plaintiff. 
L.  1896.  ch.  32:  L.  1906.  ch.  509.    In  effeot  Sept.  1. 1906. 

S  901.  Snrroflratca,  clerks,  etc.,  to  searcli  flies,  and  «l» 
certify,  etc. 

A  surrogate,  county  clerk,  register,  clerk  of  a  court,  or  other 
person,  having  the  custody  of  the  records  or  other  papers  in  a 
public  office,  within  the  State,  must,  upon  request,  and  upon  pay- 
ment of,  or  offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees 
are  expressly  allowed  by  law,  fees  at  the  rate  allowed  to  a  county 
clerk  for  a  similar  service,  diligently  search  the  files,  papers, 
records,  and  dockets  in  his  office;  and  either  make  one  or  more 
transcripts  therefrom,  and  certify  to  the  correctness  thereof,  and 
to  the  search,  or  certify  that  a  document  or  paper,  of  wht<di  the 
custody  legally  belongs  to  him.  cannot  be  found.  If  he  refuses, 
or  unreasonably  neglects  or  delays,  to  make  such  a  search,  or  to 
furnish  such  a  transcript  or  certificate,  or  makes  a  false  certifi- 
cate, he  is  guilty  of  a  misdemeanor. 

L.  1847.  ch.  470,  $  40  (4  Edm.  588),  am'd.    See  ante,   |  921. 

S  062.    Savlnar  clauve. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a 
.fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing, 
according  to  the  rules  of  the  common  law,  or  by  any  other  com- 
petent proof. 

2  R.  S.  387,  part  of  i  28  (2  Edm.  413).  and  L.  1846.  cb.  240.  S  >  (4  ^B&m, 
HI). 
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CHAPTER  X. 

Trials ;  Including  Jurors  and  Juries. 

TirU    L -Trial!  6«Acnlly;  lAcladinf  SxeeptiOBi  AMd  Motloa  f»r  »  Hew 
TrlaL 

YfTKB  IL-TrlAli  wUkoil  »  Jwjr. 

TITIiK  III.— Trtal  Jtiron,  Kxe«pt  la  Hew-Tork  and  Kings  Counties ;  Mode  of 
Seloeting  Thorn,  and  of  Procnring  Their  Attendanee. 

TIT  LI  IT.— Trial  Jnron  ia  llow-'korh  and  Kinn  Counties ;  Mode  of  fikleetlag 
Them,  and  of  Pro«vria9  Tholr  AUondanee. 

TITLI    T.— Trial  :>y  Jary* 

nXU  yi«— KiMollanooaiPTOTlilonii  InelndinrThoMBelating  to  iBhraeory, 
and  Other  Aeta  of  Misooaduct. 

TITLE  X 

Trials  generally ;  including  exceptions  and  motion  for  a  new 

triaL 

JMleto  !•  iHoea,  and  the  modo  >of  trial  thereof. 
2.  The   place  of   trial. 
a>  3zeeptloon,  caee,  and  motion  for  a  new  triat 

ARTIOIilQ    FIRST. 

It9ue9,  and  the  mode  of  trial  tAereqf  • 

Sec.  903.  lames  defined;  different  kinds  of  issues. 

904.  When  Lseues  of  law  arise;  when  Issues  of  fact  ariae. 

965.  Issues  to  be  Judicially'  examined  bj  a  trial. 

966.  Order  of  trial,  whore  issues  of  law  and  of  fact  arise  in  the  same 

action. 

967.  But  court  may  direct  the  ordor,  etc..  of  disposition  of  the  Issues. 

968.  What  Issues  of  fact  arc  triable  by  a  Jury. 

969.  What  Issues   are   triable   by   the   court. 

970.  Order  for  trial  by  Jury,  of  specific  questions  of  fact,  when  *if  right. 

971.  Id.;  when  discretionary. 

972.  Trial  of  the  remainder  of  the  Issues. 
978.  Separate  trial  of  one  or  more  issues. 

974.  'Counterclaim  to  be  deemed  an  action,  within  the  foregoing  sections. 
976.  Immaterial  issues  ne(>d  not  be  tried. 

976.  What  issues  to  be  tried  before  one  Judge;  regnlatlon  of  trial  in  the 

supreme  court. 

977.  Notice  of  trial  and  note  of  issne.    Calendar  to  be  pr«»parod. 

978.  Issues  how   arranged.    Order  of  disposition  at  a  Jury  term. 

979.  Id.;   when  a  Jury  does  not  attend. 

980.  Either  party  may  brine  issue  to  trial. 

981.  What  papers  to  be  furnished  on  trial,  and  by  whom. 

f  963.  laanea   deflnedi  different  klnda   of  iaanea. 

The  issues,  treated  of  in  this  chapter,  nre  those  only  which  are 
presented  by  the  pleadings.  An  issue  arises  where  a  fact,  or  a 
conclusion  of  law,  is  maintained  by  one  party,  and  controverted 
by.  the  other.    Issues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 

Co.  Proc.,  I  248,  am'd 
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§  064»    'When  IsBuea   of  l«w  «rUi«i  -wlieii  Isawes  of  fnet 

An  iMQe  of  law  arises  only  upon  a  demnrrer.  An  issae  of  fact 
arises,  in  either  of  the  foUowini?  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  alle- 
gation of  the  complaint;  or  upon  an  allegation,- contained  in  the 
answer,  that  the  defendant  has  not  sufficient  Itnowledge  or  infor- 
mation to  form  a  belief,  with  respect  to  a  material  allegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  tho 
answer,  not  requiring  a  reply;  unless  an  issue  of  law  is  joined 
therenpon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
reply;  unless  an  issue  of  law  is  joined  thereupon. 

SabsUtate  for  Co.  Proc.,  Si  240  aod  2S0. 

S  966.  [Ain*d,  1870.]  Is«ae»  to  be  Jndicialljr  ejcamiaie« 
bjr  «   trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  in  chapter 
sixth  of  this  act. 

Sulwmute  for  Co.   Proc..   |  252.     8w  H   537.  547. 

i  9€6.  [Am'a,  1877.]  Order  of  trial,  where  laswea  of  taw 
and  of  faet  arise  In  tbe  same  action. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  action, 
the  issue  of  law  must  be  first  disposed  of,  except  as  otherwise  pre- 
scribed in  the  next  section. 

Substitute  for  Co.  Proc.,   |  2S1. 

§  907.  [Ani*d,  1877.]  Bat  eourt  may  direct  tke  order, 
etc.f  of  disposition  of  the  Issnea. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de- 
fendants, of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  all  of  the  issues  of  law,  or  a  change  in  the  order  of  disposi- 
tion of  the  isRuos,  may  be  directeil  by  the  court,  in  its  discretion. 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice;  or, 
except  whore  an  application  for  such  an  order. has  been  denied,  it 
may  be  given,  by  tne  judge  holding  the  term,  where  those  issues 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order. 

Includes  part  of  Co.  Proc.,  {  251,  and  part  of  {  25S. 

S  0«8.  [Am*d,  1877.]  "What  Isanes  of  fact  are  triable  by 
a  Jory. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by  a  jury  unless  a  jury  trial  is  waived,  or  a  reference  is  directed: 

1.  An  action  in  which  the  complaint  demands  judgment  for  a 
sum  of  money  only. 

2.  An  action  of  ejectment;  for  dow^er;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel. 

Bubstltuto  for  0».  Proc.,  |  263. 

S  OOO.    What  Issues  are  triable  by  the  conrt. 

An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  in  an  action 
not  specified  in  the  last  section,  or  wherein  provision  for  a  trtal 
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by   a  jury  is  not  expresslj*  made  by  law,  must  be  .tried  by  tli^ 
court,  unless  a  reference  or  a  jury  trial  is  directed. 

Co.  Proc.,  portions  of  S9  253  and  254.    See  Rule  40. 

S   970.    [AmM,    1892.]    Order   for   trial   by  Jury,   of  upeclfle 
<ltt«^itlon«  of  fact,  w'hen  of  rlsht. 

Where  a  party  is  entitled  by  tlie  constitution,  or  by  express  pro- 
Tision  of  law,  to  a  trial  by  a  jury,  of  one  or  more  issues  of  fact, 
m  an  action  not  specified  in  section  nine  hundred  and  sixty-eipUt 
of  this  act,  he  may  apply,  upon  notice,  to  the  court  for  an  order, 
directing  all  the  questions  arising  upon  those  issues,  to  be  dis- 
tinctly and  plainly  stated  for  trial  accordiuijly.  Upon  the  heui- 
ing  of  the  application,  the  court  must  cause  the  issues,  to  the 
trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly  and 
plainly  stated.  The  subsequent  proceedings  are  the  same,  as 
where  questions  arising  upon  the  issues,  are  stated  for  trial  by  a 
jury,  in  a  case  where  neither  party  can,  as  of  right,  require  such 
a  trial;  except  that  the  finding  of  the  jury  upon  such  questions  so 
stated,  is  conclusive  in  the  action  unless  the  verdict  is  set  aside, 
or  a  new  trial  is  granted. 

L.  1802,  ch.  188.    S^  Bnle  31. 

I  071.   [Aiit*d,   1877.]    Id.  I  when  dlMcretlonary. 

In  an  action,  where  a  party  is  not  cntitltHl,  as  of  right,  to  a  trial 
by  a  jury,  the  court  may,  in  its  discretion,  upon  the  application 
of  either  party,  or  without  application,  direct  that  one  or  more 
questions  of  fact,  arising  upon  the  issues,  be  tried  by  a  jury,  and 
may  cau.<»e  those  questions  to  be  distinctly  and  plainly  stated  for 
trial  accordingly. 

I  972.   [Ain*d,  1877.1    Trial  of  the  remainder  of  the  liiiioea. 

If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescribed  in 
the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  In  the 
action,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
by  a  referee. 
Substitute  for  part  of  Oo.  Proe.,  |  264. 

S  978.  [Added,  1907.]  Separate  trial  of  one  or  more 
lii«ne«. 

Tlie  court  in  its  discretion  may  order  one  or  more  issues  to  be 
separately  tried  prior  to  any  trial  of  the  other  issues  in  the  case/ 
L.   1907,  eh.  526.    In  effect  Sept.   1.   1907. 

8  974.  TAm'd,  1877.]  Connterelalm  to  be  deemed  an 
action,   -within   the   foreKolnir   nectlonn. 

Where  the  defendant  interposes  a  counterclaim ,  and  thereupou 
demands  an  afl!irmative  judgment  against  the  pKii'^tifT.  the  mode 
of  trial  of  an  issue  of  fact,  twising  thereupon,  is  the  same,  as  if 
it  arose  in  an  action,  brought  by  the  defendant,  against  the  plain- 
tiff, for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment. 

9  975.  Immaterial  iannea   need    not  be  tried. 

An  issue,  the  disposition  of  which  is  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required  to 
be  trieO. 

S  976.  rAm*d,  1895,  1900.1  TVhat  Ijvvneii  to  be  tried  before 
one  Jndflrei  reflrulation  of  trial  in  the  uniireme  court. 

An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury  or  by 
the  court,  must  be  tried  at  a  term  held  by  one  judge  only. 
In  the  supreme  court,  an  issue  of  fact  triable  by  jury  must  be 
tried  at  a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the 
court  may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
court  as  prescribed  hi  the  general  rules  of  practice.     Except  in 
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the  first  and  second  judicial  districts  an  issue  of  law  may  be 
brouglit  on  and  tried  at  any  term  of  court  as  a  contested  uiotioa. 
L.  1895,  ch.  946;  L.  1900,  ch.  669.    In  effect  SepL  1,  1900. 

8  077.  [Am'd,  1877,  188:S,  1896,  18i>8,  1899,  1903,  19049 
1907.]  Notice  of  trial  and  note  of  iasae.  Calendar  to  be 
prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.  The  party  serving  the  notice  must  lile 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action,  the 
names  of  the  attorneys,  the  time  when  the  last  pleading  waa 
served,  the  nature  of  the  issue,  whether  of  fact  or  uf  law;  and, 
if  an  issue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  aiHi  the 
object  of  the  action.  The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar  according  to 
the  date  of  issue.  The  clerk  must  prepare  the  calendar  and 
have  the  necessary  copies  ready  for  distribution  at  least  five 
days  before  the  commencement  of  the  term.  The  appellate  divi- 
sion of  each  department  may  provide  by  rule  for  the  manner  of 
making  up  calendars  in  each  county  embraced  within  the  depart- 
ment; and  for  the  classification  for  the  purposes  of  trial,  of  ac- 
tions placed  upon  such  calendars;  and  may  also  provide  for  the 
making  up  of  two  or  more  calendars  witnin  such  classification. 
In  the  counties  of  New  York,  Kings.  Queens.  Richmond.  Albany. 
Erie,  Monroe,  Onondaga,  Schenectady  and  Westchester,  where  a 
party  has  served  a  notice  of  trial,  and  filed  a  note  of  Issue,  for 
a  term  at  which  the  case  is  not  tried,  it  is  not  necessary  for  him 
to  serve  a  new  notice  of  trial,  or  file  a  new  note  of  issue,  for  a 
succeeding  term:  and'  the  action  must  remain  on  the  calendar 
until  it  is  disposed  of. 

Co.  Proo..  part  of  {  266,  as  am'd  by  L.  1876.  oh.  431.  I  9;  L.  1806.  eh.  fW6; 
L.  1898,  ch.  70;  L.  1899.  ch.  18;  L.  1903,  ch.  61;  L.  1904,  ch.  474;  L.  1907. 
ch.  211.    In  effect  July  1.  1907. 

I  978.  [Am'd,  1877.1  Imtnea  bow  arrancred.  Order  of  dis- 
position at  a  Jury  term. 

The  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
in  the  same  order;  unlc»ss,  for  the  convenience  of  parties,  or  the 
dispatch  of  business,  the  judge  holding  the  term  otherwise  directs. 

Subatttute  for  Co.  Proc.,  (  267;  ain'ts. 

S  979.  Id. I  when  a  Jury  does  not  attend. 

Where  a  jury  is  not  in  attendance,  issues  of  law  have  a  prefer- 
ence over  issues  of  fact;  unless  the  judge  holding  the  term  other- 
wise directs. 

gee  condodlng  senteace  Co.  Proc.,  S  266. 

S  980.  TAm'd,  1877.1  Either  party  may  brlnff  inmue  to  ♦Hal. 

Either  partv.  who  has  served  the  notice,  may  bring  the  issue  to 
trial:  and.  in'the  absence  of  the  adverse  partv,  unless  die  judge 
holding  the  term,  for  good  cause,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  disnilasal  of  the  complaint,  or  a  ver- 
dict, decision,  or  judgment,  as  the  case  requires.  An  inquest,  for 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  rerified.  ^     «.  ,    «« 

Co.  Proc,  8  268.  am'd:  L.  1876.  ch.  4.31,  |  10.    See  Rule  2a 
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i   961*    "What   papers   to   be   furnished   «ib   trial,  and   by 
-wliont. 

Where  the  issue  is  brought  to  trial  bj  the  plaintiflF,  he  must 
famish  the  court  with  copies  of  the  summons  and  pleadings,  and 
of  the  offer,  if  any  has  been  made.  Where  the  issue  is  brovghl 
to  trial  by  the  defendant,  and  the  plaintiff  does  not  fumigh  tkosd 
papers,  they  must  be  fumiahed  by  the  defendant. 
Oo.  Pne.,  I  aw,  Mi*4.   8m  Boto  1». 
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ARTICLES  SBCOND. 

The  place  of  trial. 

(Uc.  162.  C«italB  aetiona  to  be  trted,  where  the  aabject  thereof  ia  ■Itaated. 

9P&.  Other  actions,  where  the  canse  thereof  aroae. 

984.  Other  actiooa,  according  to  the  residence  of  the  parties. 

885.  Place  of  trial,  If  proi>er  connty  not  designated. 

966.  Defendant  may  demand  change;   proceedings  tlMreupon,  i 

967.  When  court  may  change  the. place  of  trial. 
988.  Effect  of  changing  the  place  of  trial. 
^.  Effect  of  order  changing  place  of  trial. 
wK).  Issues  of  law,  where  triable. 

991.  This  article  applicable  only  to  the  snpreme  court. 

8  98:2.  Certain  actions  to  be  tried,  -frbere  tlie  ■ubjeet 
thereof  la  nitnated. 

Each  of  the  following  actions  miiat  be  tried  in  the  county, 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is  situ- 
ated: an  action  of  ejectment;  for  the  partition  of  real  property; 
for  dower;  to  foreclose  a  mortgage  upon  real  property,  or  upon  a 
chattel  real;  to  compel  the  determination  of  a  claim  to  real  prop- 
erty; for  waste;  for  a  nuisance;  or  to  procure  a  judgment,  direct- 
ing a  conveyance  of  real  property;  and  every  other  action  to  re- 
cover, or  to  procure  a  judgment,  establishing,  determining,  defin- 
ing, forfeiting,  annulling,  or  otherwise  .afifecting,  an  estate,  right, 
title,  lien,  or  other  interest,  in  real  property,  or  a  chattel  real. 
But  where  all  the  real  property,  to  which  the  action  relates,  ia 
situated  without  the  State,  the  action  must  be  tried,  as  prescribed 
in  section  884  of  this  act. 

Substitute  for  part  of  Go.  Proc..  (  128. 

9  088.  [Am'dy  1877.]  Otl&er  actions,  wl&ere  tlie  canse 
tkereof  arose. 

An  action,  for  either  of  the  following  causes,  must  be  tried  in 
the  county,  where  the  canse  of  action,  or  some  part  thereof,  arose: 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute,  ex- 
cept that,  where  the  oflfence.  for  which  it  is  imposed,  was  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in  two 
or  more  counties,  the  action  may  be  tried  in  any  county,  border- 
ing on  the  lake,  river,  or  stream,  and  opposite  to  the  place  where 
the  oflfence  was  committed.  But  in  an  action  where  the  people  of 
the  State  are  a  party  to  recover  a  penalty  for  trespass  upon  the 
lands  of  the  Forest  Preserve,  the  action  may  be  tried  in  a 
county   adjoining  the  county   where  the  cause  of  action  arose. 

Last   sentence    in  effect    Sept.    1,    1890,    L.    1890.    ch.    179. 

2.  Against  a  public  officer,  or  a  person  specially  appointed  to 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  a  duty,  incident  to  his  office;  or  against  a 

Serson,  who,  by  the  command  or  in  the  aid  of  a  public  officer,  has 
one  any  thing  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distraining 
a  chattel. 

S  084.  Otl&er  actions,  accordinflr  to  the  residence  of  tl&e 
parties. 

An  action,  not  specified  in  the  last  two  sections,  must  be  tried 
in  the  county.  In  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  desig- 
nates, for  that  purpose,  in  the  title  of  the  complaint. 
Co.  Proc,  i  125. 
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{  98ff.    Place  of  trial,  if  proper  county  not  deBlflrnated. 

If  the  county,  designated  in  the  complaint,  as  the  place  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  triea 
therein;  unie»B  the  place  of  trial  is  changed  to  the  proper  county, 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plaintiff,  or  the  order  of  the  court. 

SatMtitato  for  Co.  Proc,   imrt  of  f  126. 

1  086.  Defendant  may  demand  cbanvei  proeeedlncrii 
tlierenpon. 

Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  his  attorney  must  serve  upon  the  plaintifTs  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  The  demand  must  specify  the  county, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plain- 
tiflTs  attorney  does  not  serve  his  written  consent  to  the  change,  as 
proposed  by  the  defendant,  within  five  days  after  service  of  the 
demand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trial. 

U.    8m  Bote  48. 

S  987.   'When  eonrt  may  chanive  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  fQlIowing  cases: 

1.  Where  the  county,  designated  for  that  purpose  In  the  com- 
plaint, is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of  jus^ 
tice,  will  be  promoted  by  the  change. 

Go.   Proc.,   part  of  f   126. 

§  988.  [Am'd,  1877.]  Bffect  ox  chanarlnflr  the  place  of 
trial. 

Where  the  place  of  trial  is  changed  to  another  county,  the 
subsequent  proceedings  shall  be  had  in  the  county  to  which  the 
change  is  made,  the  same  as  if  it  had  been  designated-  in  the 
complaint,  as  the  j)lace  of  trial;  except  as  otherwise  directed 
by  the  court,  or  provided  by  the  written  consent  of  the  parties, 
filed  with  the  clerk.  And  the  clerk  of  the  county,  from  which  it 
is  changed,  must  forthwith  deliver  to  the  clerk  of  the  county^ 
to  which  it  is  changed,  all  papers  filed  in  the  action,  and  certified 
copies  of  all  minutes  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  office 
of  the  last  named  clerk. 

Id.,  f  126,  last  sentence,  am'd.   See  Rale  2. 

S  989.  [Am'd,  1877.]  Bifect  of  order  chanarlnflr  place  of 
trial. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
the  place  of  trial  is  changed.  But  for  the  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  is  deemed  unchanged. 

9  990.    [Am'd,  1879.]      ImineM  of  law,  where  triable* 

An  issue  of  law  may  be  tried  in  any  county  within  the  Judicial 
district  embracing  the  county  wherein  the  action  is  triable;  but 
after  the  trial,  the  decision  and  all  other  papers  I'elating  to  the 
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trial  must  be  filed,  and  the  judgment  rendered  must  be  entered* 
In  the  last  named  county. 

fi    901.     Thin    article    applicable    only    to    tlie    aitpreiiie 
conrt. 

This  article  is  applicable  to  an  action  in  the  supreme  coort 
only. 
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ARTCCI^B   THIRD. 

EaxseptionSf  case,  and  moiiona  for  a  new  trial 

8ec     9K.   What  rullnfcs  maj  be  excepted  to« 
MB.   DeciBlon  of  the  court  or  referee. 
604.  When  and  how  exceptions  may  he  taken,  after  cloM  of  tilal  by 

ooart  or  referee. 
90C.  Id.,  during  the  trial,   or  upon  trial  by  jury. 

906.  Rnling  excepted  to;   bow  reviewed. 

907.  Case,  when  neoeMary;  bow  made  and  settled. 
906.  When  appeal,  etc.,  may  be  heard  without  a  case. 

909.  Motion   for   new   trial   upon  judge's   minutes;    appeal   from   order 
thereupon. 

1000.  When   and    bow  exceptions,    taken    upon   a   jury   trial,    heard    by 

the  appellate  diTlslon. 

1001.  Motion  for  new  trial  by  the  appellate  division,  when  trial  was  by 

oourt  or  referee. 

1002.  When    motion    fer   new  trial    to   be   made    at   special  term.    Re- 

strictions thereupon. 

1005.  AppUcation  of  this  article  to  trials  of  specific  questions  by  Jury; 

special  provisions  applicable  thereto. 
1004.  Motion   for   new   hearing,    after   trial   of   specific   qoestions  by   a 

referee.  ^  .  , 

aOOB.  Final   judgment,    etc.,    not    stayed,   by    motion   for   a   new   trial. 

Motion  may  be  heard  afterwarfls. 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Motes  of  stenographer  may  be  treated  as  minutes  of  th»  judge. 

I  999.  Wlukt  ruUnm^  may  be  exeepted  tm. 

An  exception  may  be  taken  to  the  ruling  of  the  court  or  of 
a  referee,  upon  a  question  of  law,  arising  upon  the  trial  of  an 
issue  of  fact.  Except  as  prescribed  in  section  1180  of  this  act, 
an  exception  cannot  be  taken  to  a  ruling,  upon  a  question  of 
fact.  For  the  purposes  of  this  article,  a  trial  by  a  jury  is 
regarded  as  conlinuing,  until  the  verdict  is  rendered. 

I  993.  [Added,  1003.]    Declnlon  of  tJie  court  or  referee. 

.  Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  sustain  it,  is  a  ruling  upon  a  question  of  law  within  the 
meaning  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial, 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant 

Lk  1906,  ch.  85.  See  f  1022. 

I  994.  IVl&eii  «.nd  how  exceptions  m&y  be  tolcen,  uSter. 
clone  of  trlai  by  court  or  referee. 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk's  office,  and  serving 
a  copy  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  may  be  so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of  a 
copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a 
written  notice  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  filed  before  the  entry  of  final  judgment,  it  must 
be  inserted  in  the  judgment 'roll;  if  afterwards,  it  must  be  an- 
WJed  tP  the  judgment-roll.    In  either  case,  it  constitutes  a  part 
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of  the  papers,  upon  which  an  appeal  from  the  judgment  must  be 
heard. 
ParU  of  Co.  Proc.,  H  268  and  272,  modified  and  am*d.    Bee  f  908. 

I  OSS.  Id. 9  dvrlnar  the  trial,  or  upon  trial  by  Jarr* 

In  any  other  case,  an  exception  must  be  taken,  at  the  time 
when  the  ruling  is  made,  unless  it  is  taken  to  the  charge  given 
to  the  jury;  in  which  case,  it  must  be  taken  before  the  jury  have 
rendered  their  verdict.  It  must,  at  the  time  when  it  is  taken, 
be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes. 

From  2  R.  S.  422,  {  73,  aod  id.,  {  74,  as  modified  bj  Go.  Proc..  |  264.  am'd. 

9  006.  Rullnir  excepted  to|  hoiT  reviewed. 

A  ruling,  to  which  an  exception  is  taken,  as  prescribed  In  the 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from^  the 
judgment,  rendered  after  the  trial;  except  in  a  case,  where  it  is 
expressly  prescribed  by  law,  that  a  motion  for  a  new  trial  may 
be  made  tJiereupon. 

i  007.  [Am'd,  180S.]  Ca«e,  vrhea  necesaaryy  how  made 
and  settled. 

When  a  party  intends  to  appeal  from  a  judgment,  rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  as  otherwise  prescribed^  by  law. 
make  a  case,  and  procure  the  same  to  be  settled  and  signed,  by 
the  judge,  justice  or  the  referee,  by  or  before  whom  the  action 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 
in  such  manner  as  the  court  directs.  The  case  ipust  contain  so 
much  of  the  evidence,  and  other  proceedings  upon  the  trial,  as 
is  material  to  the  questions  to  be  raised  thereby,  and  also  the 
exceptions  taken  by  the  party  making  the  case;  (and  in  a  case 
where  a  special  question  is- submitted  to  the  jury,  or  the  jury  • 
have  assessed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 
If  it  afterwards  becomes  necessary  to  separate  the  exceptions, 
the  separation  may  be  made,  and  the  exceptions  may  be  stated, 
with  so  much  of  the  evidence  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  in  the  general  rules  of  practice;  or  in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 
facts,  or  a  ruling  upon  the  law,  was  made,  where  the  finding 
or  ruling  appears  in  a  referee's  report,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  jury. 

Substituted  for  part  of  Co.  Proc.,  $$  264  and  208,  and  of  S  272,  with  amend- 
menta;  L.  1805,  cb.  040. 

I  008.  When  appeal,  etc.,  may  be  heard  without  a  eaae. 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  jadge,  who  presided 
at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or 
surprise;  or  where  a  party  intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  trial,  without  a  jury,  and  to  rely  only  upon  exceptions,  taken 
a«  prescribed  in  section  9D4  of  this  act, 
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S  a09.  [Am'd,  1888.]  M^lon  for  new  trial  mpon  Judare'A 
xntmatesi  appeal  from  order  tliereapon. 

The  JQdge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  made  upon  liia  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
srant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or- 
der, made  upon  the  motion,  it  must  be  heard  upon  a  case  pre- 
pared and  settled  in  the  usual  manner. 

Co.  Proc.,  part  of  §  264,  am'd.  See  {  1003,  poBt. 

f  lOOO.  [Aai'd,  189S.]  IVben  and  how  exceptions,  talcen 
npon  a  Jnry  trial,  heard  by  the  appellate  division. 

Dpon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  oi^der 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  Appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  order  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trial, 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

li.  1805,  ch.  946. 

i  1001.  [Am'd,  1806.]  Motion  for  new  trial  by  the  appel* 
late  division^  ^rhen  trial  yvam  by  oonrt  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  .jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptionst  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  direrted  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  dose  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon, 

L.  1895,  ch.  046. 

9  1002.  IVhen  motion  for  new  trial  to  be  made  at  spe<* 
cial  term.     Restrictions  thereupon. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeU  can  be  taken  ftom  the  judgment,  and  it  cannot  be  heard 
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ftta  q^cial  term  held  by  another  judge;  unless  the  |udge»  who 
presided  at  the  trial,  is  dead,  or  his  term  of  efflce  has  expired, 
or  he  is  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
feferee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  e3[cept  in  a  case  spedfled  in  the  last 
section. 


J, 


1008.   [Am'd,  180S.]     Applicatfom  of  this  artlele  to  trteln 
■peciflo  aaeations  by  JnvT)  spocial  provlaloiui  mppliea^ 
ble  thereto. 

The  provisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  issues, 
in  an  action  triable  by  the  court.  But,  except  in  a  case  speeified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  tome 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  mad,e  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  a« 
the  case  requires. 

L.  1896,  ch.  M6.    Sec  ante,  {  090. 

I  1004.  Motion  for  new  heajrinff,  after  trial  of  apedflo 
aneationa  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  hefin 
made,  to  report  upon  one  or  more  specific  questions  of  fact, 
involved  in  the  issue,  a  .motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

i  lOOS.  Final  Indsnient,  etc.,  not  atayedt  by  aiotlon  for 
a  nevr  trial.     Motion  may  be  l&ea.rd  oXterirrarda. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served; 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  revised  upon  appeal. 

L.  1832.  ch.  128,  f  1  (4  Edm.  629),  am'd. 

51006.  Wken  exception  not  to  prejndloe  motion  for  new 
al. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment th,ereof  in  a  case,  as  pre$;cribed  in  this  aHicle,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict w(i9  contmr^  to  evidence;  but  such  a  motion  may  be  mft4e^ 
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before  or  after  the  hearing  of  the  exception;  or.  In  the  discretion 
of  the  court  before  which  the  exception  is  heard,  at  the  time 
of  the  hearing. 

2  B.  S.  422;  f  76  <2  Edm.  440),  am'd. 

f  1007.  (An'd,  1888  and  1884.]  Vfetea  of  sten^ffrspliev 
may  be  treated  as  ml  nates  of  tbe  Jadve.. 

The  notes  of  an  official  stenographer  or  assistant-stenographer, 
taken  at  a  trial,  when  written  out  at  length,  may  be  treated,  in 
the  discretion  of  the  judge,  as  the  minutes  of  the  judge  upon 
the  trial,  for  the  purposes  of  this  article.  When,  by  provision  of 
law,  a  justice  of  the  supreme  court  of  this  State,  by  his  order, 
in  writing,  duly  entered  in  a  county  clerk's  ofiice  in  the  judicial 
district  of  said  justice  apportions  the  stenographer's  salary 
among  the  several  counties  of  said  judicial  district,  or  requires 
the  duplication  of  any  stenographic  notes  taken  in  said  judicial 
district,  no  notice  of  the  application  for  said  order  shall  be  ad- 
judged necessary  upon  any  board  of  supervisors  in  said  judicial 
district,  and  the  liability  for  compensation  for  such  services 
shall  be  deemed  fixed  upon  the  performance  of  the  work. 

See  Si  S3-S7,  ante. 
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TITLE  IL 
Trials  without  a  jury. 


, If  trial  bj  jui7  waived,  action  muaC  be  tried  hf  the  < 

1008.  Trial    by   Jury;   how   waived. 

1010.  Decision  upon  trial  by   the  court,   when   to  be  filed; 
of  failure. 

1011.  Reference  by  content;  when  and  how  made. 

1012.  gualiflcatlon  of  the  last  eection. 

1013.  CompulRory  reference  for  the  trial  of  iasnee;  in  what  caies  It  ma|r 

be  made. 

1014.  Proceedings  where  the  reference  Is  for  trial  of  part  of  the  issues. 
1016.  Compulsory  reference  upon  questions  ineldenUlly  arising. 

1016.  Referee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  General  powers  of  a  referee    upon  a  trial. 

1010.  Referee's  report:  when  to  be  made;  consequence  of  failure.    « 
1^.  Double  or  other  increased  damages. 

1021.  Decision  of  court  or  report  of  referee,  upon  trial  of  demurrer. 

1022.  Id.;  upon  trial  of  the  whole  issue  of  fact. 

1028.  Parties    may    require    court    or    referee    to    determine    particular 

questions. 
1024.  Quallflcatlons  of  a  referee. 
1026.  Several  referees  may  be  aiwolnted. 
1026.  Proceedings  regulated  where  there  are  several  referees. 

S  1006.  [Am'd,  1877.]  If  trial  by  Jury  wmived,  action 
mast  be  tried  by  tbe  court. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  the  trial, 
by  a  jury,  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  casa 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where  it 
is  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
so  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  third,  or  fourth  of  the  next  section. 

(1)  Corresponds  to  Go.  Proc.,  |f  268,  254.    (2)  From  CO.  Proc.,  f  206. 

I  1009.  Trial  by  Jaryj  bow  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  Issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes: 

1.  fiy  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if 
^he  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

Co.  Proc.,  remainder  of  {  206,  am'd. 

S  1010.  Decision  upon  trial  by  tbe  court,  wben  to  be 
filed  I  conseaaence  of  failure. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law. 
Its  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  within 
twenty  days  after  the  final  adjournment  of  the  term,  where  the 
issue  was  tried.  If  it  is  not  so  filed,  either  party  mav  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  heard,  the  court  must 
make  an  order  for  a  new^  trial,  either  absolutely,  or  unless  it  Is 
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filed,  within  a  time  specified  in  the  order.     If  an  order  for  a 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  becomes 
absolute,  the  costs  of  the  former  trial  abide  the  event. 
Oo.  Proc..  part  of  I  267,  am'd. 

i  1011.  [Am'dy  1870.]  Referenee  by  consent |  -when  an4 
Mow  made. 

Except  in  a  case  specified  in  the  next  section,  the  whole  issue» 
or  any  of  the  issues  in  an  action,  eitlier  of  fact  or  of  law,  mast 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  ne  may* 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  muat  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  persoD 
only.  If  the  referee  n^imed  in  a  stipulation  refuses  to  serre, 
or  if  a  new  trial  of  an  action  tried   by  a  referee  so  named  is 

K anted,  the  court  must  appoint  another  referee,  unless  the  stipn- 
tion  expressly  prorides  otherwise. 
Id.,  i  270,  and  part  of  I  1fI3,  with  amendmant. 
'    I  lOia.  [Am'd,  1888.]    <|iialfflontfon  of  the  mat  section. 

But  a  ref€frence  shall  not  be  made,  of  course,  upon  the  conr 
sent  of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a 
divorce  or  a  separation;  or  an  action  against  a  corporation,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  its 
property,  or  the  distribution  of  its  property,  unless  it  is  brought 
by  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied in  this  se<!tion,  where  the  parties  consent  to  n  reference,  the 
court  may,  in  its  discretion,  grant  or  refuse  a  reference;  and, 
where  a  reference  is  granted,  the  court  must  designate  the  referee. 
Xf  the  referee,  thus  designated,  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  Ss  igranted,  the 
court  must,  upon  the  application  of  either  party,  appoint  another 
referee. 

li.,  I  f73;  L.  18M.  eta.  817.    In  effect  Sept.  1,  18W.    Bee  Bale  m 

9  1018.  Compulsory  reference  for  the  trial  of  laaneai  In 
what  cases  It  may  be  made. 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  require  the 
examination  of  a  long  account,  on  either  side,  and  will  not 
re<)uire  the  decision  of  difficult  questions  of  law.  In  an  action, 
triable  by  the  court,  without  a  jury,  a  reference  may  be  made, 
as  prescribed  in  this  section,  to  decide  the  whole  issue,  or  any 
of  the  issues;  or  to  report  the  referee's  finding,  upon  one  or  more 
specific  questions  of  fact,  involved  in  the  issue. 

M.,  yart  of  I  271.  am'd. 

▲ppUe*  to  Cttty  Goari  of  li«w  York.  L.  1896,  Ota.  964.  |  a. 

S  1014.  Proeeedlnirs  irhere  the  referenee  Is  for  trial  of 
part  of  the  tssves. 

Where  a  reference  is  made,  ai*  prescribed  in  the  last  section, 
to  report  upon  a  specific  question  of  fact,  involved  in  the  issue, 
and  the  determination  of  one  or  more  other  issues  is  necessary, 
in  order  to  enable  the  court  to  ron<]i'r  judgment,  they  must  be 
tried,  either  before  or  after  the  filing  of  the  report,  as  the  court 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  jury, 
aa  the  case  requires.  Where  they  are  tried  by  a  jurv,  application 
for  judgment  must  be  made  upon  the  verdict  and  the  report. 
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i  lOlS.  CompulMory  reference  vipon  «ve«ttoas  Uiol4«mt- 
wMt  arlslnar. 

The  court  may  likewise,  of  its  own  motion,  or  upon  the  appli' 
cation  of  either  party,  without  the  consent  of  the  other,  direct  a 
reference  to  take  an  account,  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 

Co.  Proc.,  I  271,  Bubd.  2  and  8.      Se«  $  1282.  pott. 

i  1016.    Referee  to  be  svrom. 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoingr 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
mony, be  sworn  faithfully  and  fairly*  to  try  the  issues,  or  to 
determine  the  quest  ions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  hia 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  842  of  this  act.  But  whore  all  the  parties, 
whose  interest  will  be  affected  by  the  result,  are  of  ag«,  and 
present,  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee's  oath.  The  waiver  may  be  made  by  written  stipulation, 
or  orally.  If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes, 
a  B.  S.  384.  9  44  (2  Edm.  899).  am'd. 

S  1017.   ^Witnesses  may  be  subpoenaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap- 
pointed as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  ui>on  a  trial  by  the  court. 
Id..  I  46,  am'd. 

S  1018.    General  powers  of  a  referee  npon  a  trial. 

The  trial,  by  a  referee,  of  an  issue  of  fact  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 
manner,  and  the  papers  to  be  furnished  tnereupon  are  the  same, 
and  are  funiished  in  like  manner,  as  where  tne  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as 
the  court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  issue  of  law,  the  referee  exercises  the  same  power  as  the 
court,  to  permit  a  party  in  fault  to  plead  anew  or  amend;  to 
direct  the  action  to  be  divided  into  two  or  more  actions;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the  decision  of  the  issue  referred  to  him.  The  powers, 
conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 
like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 
a  trial. 

Pint  three  aentences  from  the  flmt  three  sentences  of  Co.  Proe..  |  STSj 
ib*  remainder  U  new.    The  last  seuton^'n  bat  one  refers  to  S  497,  aats.  - 
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§  3I019.    [Am'd,  1882.]     Refcr€«*M  report  |  when  to  be  mAdof 
e«>iMi«««eaee  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an  isra^. 
of  law,  or  where  a  reference  is  made  as  prescribed  in  section 
one  thousand  and  fifteen  of  this  act,  his  written  report  must  be 
either  filed  with  the  clerk,  or  delivered  to  the  attorney  for  one 
of  tlie  parties,  within  sixty  days  from  the  time  when  the  cause 
or  niatter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  ne  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees. 

Co.  Proc.,  last  lentence  of  (  273. 

I    lOSiO-    Doable  or  otber  Increased   dB.nkugeu. 

Where  the*  double,  treble,  or  other  increased  damages  are 
^iven  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  Increased  damages. 

See  I  1184,  post. 

§  1021.  [Am'd,  1806.]  Decision  of  conrt  or  report  of 
referee,  apon  trial  of  demurrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutoi^ 
judgment  to  be  entered  thereupon,  and  in  any  such  case  it  shall 
not  be  necessary  for  the  court  or  referee  to  make  any  finding 
of  fact.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  in  fault  to  plead  anew  or  nn?end,  or  permitting  the 
action  to  be  divided  into  two  or  more  actions,  and  no  other  Issue 
remains  to  be  disposed  of,  it  may  also  direct  the  final  iudgment 
to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  of 
the  directions  given  or  terms  Imposed. 

SolMtUated  fox  Oo.  Proe.,  part  of  f  2C7;  L.  1885,  ch.  946. 

I  1022B.  [Am'd,  180S,  1908.]  DeclHlon  of  court  or  report  of 
referee  upon  trial  of  the  'wbole  i»Mue  of  fact. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 
found  and  the  conclusions  of  law,  and  direct  the  judgment  to  be 
entered  thereon,  which  decision  so  filed  shall  form  part  of  the 
judgment  roll.  In  an  action  where  the  costs  are  in  the  discretion 
of  the  court  the  decision  or  report  must  award  or  deny  costs, 
and  if  it  awards  costs  it  must  designate  the  party  to  whom  the 
costs  to  be  taxed  are  awarded. 

L.  1896,  ch.  946;  L.  1903,  ch.  85.     See  f  903. 

8  1023.  [Added,  1004.]  Parties  may  require  conrt  or 
referee  to  determine  particular  questions. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  allows,  the  attorney  for 
either  party  may  submit,  in  writing,  a  statement  of  the  facts, 
which  he  deems  established  by  the  evidence,  and  of  the  rulings 

—■""■""^      *      •  This  word  Inserted  by  error  in  engroMln^ 
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upon  questions  of  law,  which  he  desires  the  court  or  the  referee 
to  make.  The  statement  must  be  in  the  form  of  distinct  propo- 
sitions of  law,  or  of  fact,  or  both,  separately  stated;,  each  of 
which  must  be  numbered,  and  so  prepared,  w^ith  respect  to  its 
iecgth,  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  marjsrin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis- 
sion so  to  do  does  not  affect  the  validity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  any  request  thus  submitted.  , 

L.  1904,  ch.  491.     In  effort  Sept.  1,  1904. 

5   1024.    [Am*d,   1903.]     C^uallllcations  of  a  referee. 

A  referee,  appointed  by  the  courts  must  be  free  from  all  just 
objection;  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.  A  judg?  cannot  be  appointed  a  referee, 
in  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
the  written  consent  of  the  parties;  and,  in  that  case,  he  cannot 
receive  any  comi»ensation  as  referee.  No  person  shall  be  appointed 
a  conimissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  referee,  in  the  first  or  second 
judicial  di.stricts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  couri  of  lecord,  or  to  any  board  of  jus- 
tices or  judges  of  su<*h  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 
Co.  Proc.,  part  of  {  273;  U  1005,  ch.  435.    In  effect  Sept.  1,  1905. 

1  1025.  Several  referees  may  be  appointed. 

Where  the  court  is  authorized  to  appoint  a  referee,  It  may.  In 
its  discretion,  apiK)int  either  oue  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
ber of  referees,  not  exceeding  five. 

Subitltute  for  Co.  Proc.,  part  of  fi  273. 

S  1<I20.  ProceedlnflTB  reirulated  'wbere  tbere  are  seTeral 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 

2  R.  8.  884,  M6  (2  mm,  399). 
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TITLE  in. 

Trial  Jurors,  except  in  New- York  and  Kings  countiea;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  Quallflcatlons  and  rxcmptions  of  trial  Jnrors. 

2.  Mode  of  aelcctlng,  drawing,  and  procuring  the  attendance  of  trial 

Jurors,  in  ordinary  caii»«H. 

3.  Mode  of  striking  and  procuring  a  special  Jury,  and  of  procuring  a 

foreign  Jury. 

4.  Penaltiea  for  non-attendance. 

ARTICLE  FIRST. 

QtMlifioation8  and  exemptions  of  trial  jurors. 

Sec.  1027.  Qualifications  of  trial  Jurors. 

1028.  Additloual  provlMluu   ruapecting  property  qualification. 

1(K29.  Certain  public  officers  dlmiaalifiod. 

1030.  Persons  entitled  to  claim  exemption  from  service. 

1031.  Rvldence  of  exemption  in  certain  cases. 

1032.  When  luror  to  be  discharged  from  serving. 
ia33.  When  Juror  to  be  excused  from  serrlng. 

1034.  Application    of    this    article,    as    respects    New- York    and    Kings 
countiea. 

fi  1027.   [Am'd,  18»fl,  1007.]    auallflcatloiiM  of  trial  Jurors. 

In  order  to  be  qualified  to  serve  as  a  trial  juror,  in  a  court  of 
record,  a  person  must  be: 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  the 
county. 

2.  Not  less  than  twenty-one,  nor  more  than  seventy  years  of 
age. 

3.  [Am'd,  loer.]  Assessed,  for  personal  property,  belonging 
to  him,  In  his  own  right,  to  the  amount  of  two  hundred  and  fifty 
dollars;  or  the  owner  of  a  freehold  estate  in  real  property,  situ- 
ated in  the  county,  belonging  to  him  in  his  own  right,  of  the 
value  of  one  hundred  and  fifty  dollars;  or  the  husband  of  a 
woman  who  is  the  owner  of  a  like  freehold  estate,  belonging  to 
her,  in  her  own  right,  except  that  iu  the  county  of  Queens  a 
person,  to  be  qualified  to  serve  as  such  trial  jaror,  shall  possf  ss 
the  property  qualifications  specified  in  subdivision  three  of  sec- 
tion eleven  hundred  and  twenty-six. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions;  of  fair  character;  of  approved 
inteifrity;  of  sound  judgment;  and  well  informed. 

2  R.  S.  411.  S  13  (2  Bdm.  428);  L.  180S,  ch.  321;  L.  1907.  ch.  194.  Tn 
effect  Sept.   1,   1907. 

I  1028.  Additional  proTislom  renpectinff  property  qnall- 
flcation. 

But  a  person  who  was  assessed,  on  the  last  assessment-roll  of 
the  town,  for  land  in  his  possession,  held  under  a  contract  for 
the  purchase  thereof,  upon  which  improvements,  owned  by  him, 
have  been  made,  to  the  value  of  one  hundred  and  fifty  dollars, 
IS  qualified  to  serve  as  a  trial  juror,  although  he  does  not  possess 
either  of  the~  qualifications,  specified  in  subdivision  third  of  the 
last  section.  If  he  is  qualified  in  every  other  respect. 
Id.,  §  14,  ext'd. 

S  1020.  Certain  public  olllcers  dl«qnallfled. 
Each  of  the  following  officers   is   disqualified   to  serve   as   a 
trial  juror: 
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1.  The  governor;  the  lieutenant-governor;  the  governor's  pri- 
vate secretary. 

2.  The  secretary  of  ^tate;  the  comptroller;  the  State  treasurer; 
the  attorney-general;  the  State  engineer  and  surveyor;  a  canal 
commissioner;  an  inspector  of  State  prisons:  a  canal  appraiser; 
the  superintendent  of  public  instruction;  the  superintendent  of 
the  bank  department;  the  superintendent  of  the  insurance  depart- 
ment; and  tne  deputy  of  each  officer,  specified  in  this  subdivision. 

3.  A  member  of  the  legislature,  duriiig  the  session  of  the  house, 
of  which  he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 

5.  A  sheriff,  under-sheriflf,  or  deputy-sheriff. 

6.  The  clerk  or  deputy-clerk  of  a  court  of  record. 
See  i  1034,  post. 

S  1080.  [Am'd.  190S.]  Peraons  entitled  to  claim  exemp- 
tion from  service. 

Each  of  the  following  persons,  although  qualified,  is  entitled  to 
exemption  from  service,  as  a  trial  juror,  upon  his  claiming  ex- 
emption therefrom: 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as  such, 
and  not  following  any  other  calling. 

2.  A  resident  officer  of,  or  an  attendant,  assistant,  teacher,  or 
other  person,  actually  employed  in,  a  State  asylum  for  lunatics, 
idiots,  or  habitual  drunkards. 

3.  [Am'd,  1890.]  The  agent  or  warden  of  the  State  prison;  the 
keeper  of  a  county  jail;  or  a  person  actually  employed  in  a  State 
prison  or  county  jail  and  the  keeper  of  every  alms-house. 

4.  [Am»d,  1904.]  A  practicing  physician  or  surgeon,  having 
.  patients  requiring  his  daily  professional  attention,  a  licensed  phar- 
macist actually  engaged  in  his  profession  as  a  means  of  livelinood, 
a  duly  registered  veterinary  surgeon  actually  engaged  in  his  pro- 
fession as  a  means  of  livelihood,  and  a  duly  licensed  embalmer 
actually  engaged  in  his  profession  as  a  means  of  livelihood. 

li.  1004,  ch.  416.    Id  effect  Sept.  1,  1904. 

5.  An  attorney  or  counsellor  at  law,  regularly  engaged  In  the 
practice  of  the  law,  as  a  means  of  livelihood. 

6.  [Am»d,  1906.]  A  professor  or  teacher,  in  a  college  or  acad- 
emy, or  an  editor,  editorial  writer,  artist  or  reporter  of  a  daily 
newspaper  or  press  association  regularly  employed  as  such  and 
not  following  any  other  vocation. 

L.  1906,  cb.  437.    In  effect  Sept.  1,  1906. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen,  woollen, 
or  iron  manufacturing  company,  by  the  year,  month,  or  season. 

8.  A  superintendent,  engineer,  or  collector,  on  a  canal,  author- 
Ued  by  the  laws  of  the  State,  which  is  actually  constructed  and 
navigated. 

9.  A  master,  engineer,  assistant-engineer,  or  fireman,  actually 
employed  upon  a  steam  vessel,  making  regular  trips. 

10.  [Am'd,  1902.]  A  superintendent,  conductor,  or  engineer, 
employed  by  a  railroad  company,  other  than  a  street  railroad 
company;  or  an  operator  or  assistant  operator,  employed  by  a 
press  association  or  a  telegraph  company;  who  is  actually  doing 
duty  in  an  office,  or  along  the  railroad  or  telegraph  line  of  the 
company  or  association,  by  which  he  is  employed. 

L.  1002.  ch.  291.    In  effect  Sept.  1,  1902. 

11.  An  officer,  nou'-commissioned  officer,  musician,  or  private 
of  the  national  guard  of  the  State,  performing  military  duty; 
or  a  person,  who  has  been  honorably  discharged  from  tiie  national 
guard,  after  five  years*  service,  in  either  capacity. 
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12.  A  person  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years'  faithful  seryice 
therein.  Bnt  in  order  to  entitle  a  person  to  exemption,  ander 
this  subdivision,  his  service  must  have  been  performed  before 
the  23d  day  of  April,  1862,  either  as  a  general  or  staff  officer, 
or  as  an  officer,  non-commissioned  officer,  musician,  or  private, 
in  a  uniformed  battalion,  company,  or  troop  of  the  militia  of  the 
State,  and  armed,  uniformed,  and  equipped,  according  to  law; 
or  a  portion  thereof,  during  that  period  and  in  that  capacity. 
and  the  remainder,  since  the  2.Sd  day  of  April,  18(»2,  as  a  membei 
of  the  national  guard  of  the  State. 

13.  A  member  of  a  fire  company,  or  fire  department,  duly 
organized  according  to  the  laws  of  the  State,  and  performing 
his  duties  therein;  or  a  person  who,  after  faithfully  serving  fivi* 
successive  years  in  such  a  fire  company,  or  fire  department,  har 
been  honorably  discharged  therefrom. 

14.  A  dnly  licensed  engineer  of  steam  boilers,  actually  em 
ployed  as  such.   . 

15.  A  person  otherwise  specially  exempted  by  law. 

2  R.  8.  415,  i  33.  mibdcr.  4,  6,  6,  7.  and  8.  and  {  3S,  snbd.  1  (2  Edxn.  482>, 
•Bd  L.  Igei.  cb.  216  (8  Edm.  726):  I^  1896,  eh.  632;  L.  1890,  cb.  5m.  let 
effect  Sept.   1,  1896. 

I  1081.  [Aih*d,  1886.]  Bvldence  of  exemption  In  certain 
eases. 

The  evidence  of  the  right  to  exemption,  as  prescribed  in  thp 
last  section,  is  as  follows: 
See  past,  f  2088. 

1.  Under  subdivision  second  thereof,  tho  certificate  of  the  super- 
intendent or  other  principal  officer  of  the  asylum. 

2.  Under  subdivision  third  thereof,  the  certificate  of  the  war- 
den or  other  principal  officer  of  the  State  prison,  or  the  sheriff  o^ 
the  county,  as  the  case  requires. 

3.  Under  subdivision  eleventh  thereof,  where  the  applicant  is 
a  non-commissioned  officer,  mu.sician.  or  private,  in  a  company 
or  troop  of  the  national  guard,  the  certificate  of  the  commanding 
officer  of  the  company  or  troop,  accompanied  with  proof  by  affi 
davit  of  the  genuineness  of  the  signature  thereto. 

4.  Under  the  last  clause  of  subdivision  eleventh,  or  under  sub- 
division twelfth  thereof,  in  the  discretion  of  the  court,  the  dis- 
charge of  the  person  from  military  f>ervice,  if  it  shows  the  factif 
entitling  him  to  exemption. 

5.  Under  the  first  clause  of  subdivision  thirteenth  thereof, 
where  the  applicant  is  under  the  rank  of  foreman,  the  certificate 
of  the  foreman,  or  other  chief  officer  of  the  company  to  which 
the  appHeant  belongs,  accompanied  Mith  proof,  by  affidavit,  of 
the  genuineness  of  the  signature  thereof. 

6.  Under  the  last  clause  of  subdivision  thirteenth  thereof,  the 
certificate  of  the  chief  engineer  of  the  fire  department  of  the 
city  or  village  where  the  service  was  performed,  or  of  the  mayor 
or  president  of  the  city  or  village,  accompanied  with  proof,  by 
affidavit  or  acknowledgment,  of  the  genuineness  of  the  signature 
thereof,  which  certificate,  so  proved,  accompanied  by  a  notice 
indorsed  thereon  that  the  applicant  claims  exemption  from  jury 
duty  for  a  period  specified  therein,  may  be  filed  in  the  office  of 
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the  clerk  of  the  couuty  where  such  applicant  resides.  From 
the  date  of  such  filing  snch  applicant  shall  not  be  liable  to  per- 
form any  jury  duty  in  the  county  where  such  certificate  and 
notice  are  filed  during-  the  period  specified  in  such  notice;  and 
the  county  clerk  shall  thereupon  erase  the  name  of  such  appli- 
cant from  the  jury  lists,  and  destroy  the  ballot  before  drawinj^p 
another  jury.  A  certificate  8pecifie«l  in ,  subdivisions  one,  two, 
three  and  five  of  this  section  must  be  dated  within  three  months 
prior  to  the  time  of  presenting  it,  and  filed  with  the  clerk  of 
the  court  to  which  it  is  presented.  In  case  the  certificate  and 
notice  provided  for  in  subdivision  six  of  this  section  is  not  filed 
as  therein  provided  the  applicant  shall  not  be  entitled  to.  exemp- 
tion for  any  cause  specified  in  the  last  clause  of  subdivision  thir- 
teen of  section  one  thousand  and  thirty  of  this  act. 

From  2  R.  S.  415,  f  33,  aubd.  4  (2  Edm.  432),  and  other  sUtnt^t  relating 
to  exemptions,   with  modlflcationa;   L.  1886,  ch.  5S. 

{  1088.  "Wlten  Juror  to  be  dlacliarflred  from  •ervUiflr. 

The  court  must  discharge  a  person  from  serving  as  a  triAl 
juror,  in  either  of  the  following  cases: 

1.  Where  it  satisfactorily  appears  that  he  is  not  qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,  and  ne 
claims  the  benefit  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes  specified 
in  this  section,  the  clerk  must  destroy  the  ballot,  containing  his 
name. 

Id.,  Bubds.  1.  2  and  3,  and  8  34. 

I   1033.  IVben  Jvror  to  be  excused  from  servlnv. 

Upon  satisfactory  proof  of  the  facts,  a  court,  at  the  term  to 
which  a  i;>er8ou  is  returned  as  a  trial  juror,  must  excuse  him 
from  serving  during  the  whole,  or  a  portion  of  the  term,  in 
either  of  the  following  co«es: 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any  other 
civil  ofiire,  the  duties  of  which  are,  at  the  time,  inconsistent  with 
his  attendance  as  a  juror. 

2.  Where  he  is  a  teacher  in  a  school,  actually  employed  and 
nerving  as  such. 

3.  Where,  for  any  other  rea.son,  the  interests  of  the  public,  or 
of  the  juror,  will  be  materially  iujui-'-'d  by  his  attendance;  or  his 
own  health,  or  the  health  of  a  member  of  his  family,  requires  his 
absence;  or  he  is  temporarily  incapacitated,  for  any  reason,  from 
properly  discharging  the  duties  of  a  juror. 

Where  a  person  is  excused,  in  either  of  the  cases  specified  in 
this  section,  the  ballot,  containing  his  name,  must  be  returned  to 
the  box  from  which  it  was  taken, 
a  R.  S.  416,  part  of  {  36,  am*d. 

S  1084.  Application  of  tlil»  article,  as  respects  New-Yorlc 
and  KiniTB  conntleii. 

Section  102f)  of  this  act  applies   throughout  the  State.     Th« 
i^emainder  of  this  article  does  not  apply  to  the  city  and  county 
of  New- York,  or  the  county  of  Kings. 
See  title  4  of  this  chapter. 

a<i4 
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article:    SBCOVfD. 

Mods  of  seUcHng,  drawing^  and  procuring  the  attendance  of  trial 
furors^  in  ordinary  cases. 

Sec.  1086.  Certain  town  offlcera  to  make  lists  of  trial  Jurors. 

1086.  Names  of  jurors  to  be  taken  from  assessment-roll. 

1087.  Duplicate  Jury  lists  to  be  made  and  filed. 
1038.  County  clerk  to  make  and  deposit  ballots. 
1038.  County  clerk  to  destroy  old  ballots. 

1040.  Jurors  so  returned  to  serve  for  three  years. 

1U41.  Wards  of  certain  cities  to  be  considered  towns.      Rule  in  other 

cities. 
1042.  When  and  how  many  Jurors,  for  courts  of  record,  to  be  drawu. 
1048.  Notice  of  drawing. 

1044.  Sheriff  and  county  Judge  to  attend  drawing. 

1045.  Sheriff  or  county  Judge,  not  appearing,  to  be  again  notified,  etc. 

1046.  Certain  officers  required  to  be  present  st  drawing. 

1047.  Mode  of  drawing  Jurors;   minute  of  drawing;  list  to  be  dellTsred 

to  sheriff. 

1048.  Sheriff  to  notify  Jurors  and  make  return. 

10*0.  Applicants  to  be  furnished  with  copies  of  Jury  lists. 

1060.  Names  of  Jurors  who  have  served,  to  be  kept  in  separate  box. 

1061.  Jurors  to  be  drawn  from  that  box,  when  first  box  is  exhausted. 
10S2.  A  third  Jury  box  to  be  kept. 

1068.  When   old   ballots  therein   to  be   destroyed    and  new   ballots   de- 
posited. 
1064.  Jurors,  when  to  be  drawn  from  third  box. 
1066.  How  such  Jurors  to  be  notified. 

1066.  Justice    of    supreme    court,    or    county    Judge,    may    order    draw- 

ing of  additional  Jurors. 

1067.  Proceedings  upon  such  order. 

1068.  For  what  courts,  and  by  whom,  additional  Jurors  may  be  oxdereo. 

1069.  How  such  additional  Jurors  drawn  and  notified. 

1060.  Power  of  county  Judge,  as  to  attendance  of  Jurors. 

1061.  Powers  of  deputy  county  clerk,  under  this  article. 

1062.  This  article  not  applicable  to  New- York  and  Kings  counties. 

i  1035.   Certain,  to^wn  oillcerB  to  make  lintu  of  trial  Jurorsi. 

The  supervisor,  town  clerk,  and  assessors  of  each  town,  must 
meet  on  the  first  Monday  of  July,  in  the  year  one  thousand  eight 
hundred  and  seventy-eight,  and  in  each  third  year  thereafter, 
at  a  place  within  the  town,  appointed  by  the  supervisor;  or,  in 
case  of  his  absence,  or  of  a  vacancy  in  his  oflBce,  by  the  town 
clerk;  for  the  purpose  of  making  a  list  of  persons,  to  serve  as 
trial  jurors,  for  the  then  ensuing  three  years.  If  they  fail  to 
meet,  on  the  day  specified  in  this  section,  they  must  meet  as 
soon  thereafter,  as  practicable. 

2  B.  S.  411.  fl  12  and  18  (2  Edm.  428),  consolidated. 

i  1080.  [Am'd»  1S77.]  Name*  of  Jurors  to  be  taken  from 
suMieafiment-roll. 

At  the  meeting,  specified  in  the  last  section,  the  officers  present 
must  select,  from  the  last  assessment-roll  of  the  town,  and  make 
a  list  of,  the  names  of  all  persons,  whom  they  believe  to  be 
qualified  to  serve  as  trial  jurors,  as  prescribed  in  the  last  article. 

Id., 'first  clause  of  |  18. 

fi  108T.    Duplicate  Jury  lliit«  to  be  made  and  filed. 

Duplicate  lists  of  the  names  of  the  persons  so  selected,  showing 
the  place  of  residence,  and  other  proper  additions,  of  each  of  them, 
as  far  as  those  particulars  can  be  conveniently  ascertained, 
must  be  made  out,  and  signed  by  the  oQicers,  4>r  a  majority  of 
them.'  Within  ten  days  after  the  meeting,  one  of  the  lists  muit 


§§  1088-41  SELECTING  JUROIia  c.  10,  t.  8,  a.  9 

be  transmitted,  by  those  officers,  to  tbe  county  clerk,  and  filed 
by  him;  and  the  other  must  be  iiled  with  the  town  clerk. 
2  R.  a.  412,  I  15  (2  Edm.  429). 

9  1088.    County  cleric  to  make  and  deposit  ballots. 

On  the  first  Monday  of  August,  after  the  lists  have  been 
transmitted  to  him,  the  county  clerk  must  prepare  snitablef 
ballots,  by  writing  the  name  of  each  person  thus  selected,  as 
contained  in  the  lists,  with  his  place  of  residence,  and  other 
additions,  on  a  separate  piece  of  paper.  The  ballots  must  be 
mniform,  as  nearly  as  may  be,  in  appearance;  and  the  clerk 
must  deposit  them  in  a  box,  kept  for  that  purpose. 
Id..  9  16,  and  latter  half  of  {  20,  contoUdated. 

9  1038.    [Arn'd,  11880.]     County  clerk  to  destroy  old  ballots. 

Before  depositing  the  ballots,  the  county  clerk  must  destroy 
each  ballot,  remaiuiur  in  either  of  the  boxes  kept  by  him,  and 
containing  the  name  of  a  resident  of  a  town,  for  which  a  new 
list  has  been  transmitted.  If,  for  any  reason,  the  list  from  a 
town  is  not  received  by  the  county  clerk,  by  the  first  Monday 
of  Angust,  he  shall  give  immediate  notice  thereof  to  the  town 
clerk,  and  it  must  be  transmitted  as  soon  thereafter  as  practica- 
ble; and  if  after  the  same  is  received  by  the  connty  clerk,  it  has 
been  or  shall  be  lost  or  destroyed,  he  must  forthwith  give  notice 
to  the  town  clerk  and  a  copy  of  the  duplicated  list  on  file  in  the 
town  clerk's  office,  certified  by  him  to  be  correct,  or  if  that 
duplicate  is  also  lojrt  or  destroyed  or  cannot  be  found,  a  new  list  to 
be  made  forthwith,  as  prescribed  for  making  the  original  list,  must 
be  trnnsmitted  to  the  county  clerk  as  soon  thereafter  as  practica- 
ble; and  the  county  clerk  must  prepare  new  bo  Hots,  and  destroy  the 
old  ballots,  containing  the  names  of  residents  of  that  town, 
immediately  after  the  receipt  by  him,  of  the  list  therefrom. 
Id.,  part  of  f  20,  aod  id.  417.   S  40. 

9  1040.   Jurors  so  returned  to  serve  for  tbree  years. 

Bach  person,  whose  name  is  contained  in  a  list,  so  transmitted, 
must,  unless  he  is  excused  or  dincharged,  serve  as  a  trial  juror, 
for  three  years  from  the  first  Monday  of  August  of  that  year, 
and  thereafter  until  another  list,  from  his  town,  is  received  and 
filed. 
Id.,   I  17. 

S  1041.  [Am'd,  1881.]  Wards  of  certain  cities  to  be  oon- 
sldered  tomrns.     Rnle  In  other  cities. 

Each  ward  of  the  city  of  ITtica  is  considered  a  town  for  the 
purposes  of  this  article;  and  the  supervisor  and  assessor  of  that 
ward  must  execute  the  duties  of  the  supervisor,  town  clerk 
and  assessors  of  a  town,  as  pro.scriV»e(l  in  the  foregoing  sections 
of  this  artic^?,  except  that  a  duplicate  of  the  list  of  jurors  made 
by  them  must  be  filed  in  the  oiiice  of  the  clerk  of  the  city.  In 
the  city  of  Albany  the  recorder  of  said  city  shall  perform  the 
duties  imposed  by  this  title  upon  the  supervisor,  town  clerk  and 
assessors  of  towns.  In  Albany  county,  grand  jurors  shall 
hereafter  be  drawn  from  the  box  containing  the  names  of  petit 
jurors  selected  for  said  county  in  the  same  manner  as  petit 
Jurors,  and  hereafter  no  separate  list  of  grand  jurors  shall  be 
prepared  for  said  county.  In  each  of  the  other  cities  of  the  State 
Ihe  like  duties  must  be  performed  by  the  officers,  and  in  the 
manner  prescribed  by  law.     A  city,  wherein  two  or  more  ■■- 
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a^Tisors  are  elected  for  the  entire  city,  is  considered  a  town  for 
uie  purposes  of  liiis  article,  except  wliere  tue  otiicers  wlio  are 
to  perform  the  duties  of  the  supervisor,  town  cierK  or  assessor, 
ad  prescribed  in  tlus  article,  are  specially  designated  by  law. 

^  li.    &  ^XZ,  fi  23. 

9  1042.  [Am'd,  1886,  1804,  1907.]  When  and  how  many 
Xvrorm,  for  coarta  of  record*  to  be  drawn. 

On  a  day  designated  by  tlie  county  clerk,  not  less  than  fdur- 
ttfeu  nor  more  man  twenty-one  days  betore  tlie  day  appointed 
lor  holding  each  trial  term  of  the  supreme  court;  or  oi  the  county 
court,  except  a  term  designated  for  the  hearing  and  dt>cisiou  oi 
motions  and  trial  and  otuer  proceedings  without  a  jury;  or  of  a 
mayor's  or  recorder's  court,  at  which  issues  are  triaoie  by  a  jury; 
or  ou  the  day  to  which  the  drawing  is  adjourned,  as  prescribed 
iu  section  ten  hundred  and  forty-tive  of  this  act,  the  clerk  of  the 
county,  iu  which  the  term  is  to  be  held,  in  case  such  county  con- 
tains less  than  one  hundred  thousand  inhabitants,  mast  draw  the 
names  of  thirty-six  persons,  and  in  counties  containing  one  hun- 
dred thousand  inhabitaiits  or  over,  the  names  of  forty<eight  per- 
sons, and  any  additional  number  ordered  according  to  law,  to 
serve  as  trial  jurors  at  the  term;  provided,  however,  that  in  the 
county  of  i^ueens,  unless  otherwise  directed  by  the  judge  desig- 
nated to  preside  at  or  hold  tlie  term,  forty  trial  jurors  shall  be 
drawn  for  services  iu  each  week  of  each  and  every  trial  or  jury 
term  of  the  supreme  court  and  county  court  appointed  to  be 
held  in  said  county;  Ihe  presidiag  judge  of  any  trial  or  jury 
term  may  also  during  the  progress  of  such  term  order  an  addi- 
tional panel  of  jurors  to  be  drawn  fur  service  at  such  term  or 
for  any  part  or  portion  thereof.  The  forty  trial  jurors  fii*ftt 
drawn  for  a  term,  or  such  other  number  as  the  judge  appointed 
to  hold  or  preside  at  the  term  directs,  must  be  notified  to  be 
present  during  the  first  six  days  of  the  term,  and  the  forty  trial 
jurors  next  drawn,  or  such  other  number  as  the  judge  directs, 
must  be  notified  to  be  present  during  the  next  six  days  of  the 
term,  and  a  like  number  during  each  succeeding  six  days.  The 
judge  holding  or  presiding  at  the  term,  may  iu  his  discretion,  on 
the  application  of  a  trial  juror,  excuse  hun  from  the  whole,  or  a 
part  of  the  time  of  service  required  of  him.  The  judge  may  also 
change  the  time  of  service  of  a  juror  to  a  later  day  during  the 
same,  or  a  subsequent  term  of  the  court.  Each  juror  whose  time 
of  service  is  changed  to  a  day  certain,  must  attend  at  the  open- 
ing of  conrt  on  that  day,  and  thereafter  until  discharged,  without 
further  notice.  If  he  fails  so  to  do  he  is  liable  to  the  same 
punishment  as  if  he  had  been  personally  notified  by  the  sheriff 
to  attend  the  term,  and  to  be  present  on  that  day.  The  clerk 
of  the  court  must  enter  in  a  book  kept  for  that  purpose  the  name 
of  each  juror  who  is  so  excused,  or  whose  time  of  service  is 
changed. 

L.  1895,  cb.  946;  L.  1904,  ch.  613;  L.  1907,  ch.  193.    In  effect  Sept.  1,  1907. 

I  ia«l.   [Am'd,  1805,  1896.1    Notice  of  drawlnir. 

At  least  six  days  before  the  drawing,  the  county  clerk  most 

Sublish  a  notice  thereof,  in  a  newspaper  published  in  the  county, 
r  there  is  one;  or,  if  tliere  is  none,  he  must  affix  a  notice  thereof, 
on  the  outer  door  of  the  building,  where  the  term,  for  which 
the  jurors  are  to  be  drawn,  is  appointed  to  be  held.  He  must 
also,  at  least  three  days  before  the  time  appomted  for  the 
drawing,  cause  notice  thereof  to  b6  served  upon  the  sheriff  of 
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the  couuty,  aud  upon  the  county  judge,  or,  in  ease  of  his  absence 
or  illness,  upon  tue  special  county  judge,  or,  in  a  <x)unty  where 
there  is  no  bpecial  county  judge,  upon  tiio  surrogate  or  upon 
any  justice  ol  the  supreme  court,  re&idiug  within  said  euuniy. 

L.   1896,   oh.   940.     lu  t-ftoct  Sept.    1,   ISOti.     L,    1896,  cli.   342. 

§   1044.    [Am*d,    18116,    XQOS.l    SherlA  and   eowMty   Jud^e   to 
atteud  diraivliiflr. 

At  the  time  so  appointed,  the  sheriflf  of  the  county,  or  his 
under-sheritf,  and  tiie  county  judge,  or,  if  notice  has  been  sei'ved 
upon  any  other  officer,  in  the  absence  or  illness  of  the  latter, 
as  prescribed  m  the  last  section,  either  the  county  judge,  or  that 
oUicer,  or  either  of  the  other  oUicers  mentioned  in  the  last  section, 
must  attend  at  the  clerks  oifice  of  the  couuty,  to  witness  the 
drawing  of  the  jurors.  In  the  counties  of  Qu(>imi8  and  Kichmoiid 
there  must  be  allowed  to  each  judge,  including  each  justice  of  the 
supreme  court,  for  the  services  perfonned  by  him,  ks  proscribed 
in  this  article,  such  compensation,  as  the  board  of  estimate  and 
apportionment  of  the  city  of  New  York  d<'ems  reasonable  and 
proper.  Such  compensation  at  the  sum  allowed  and  established 
for  justices  of  the  supreme  court  prior  to  the  year  nineteen  hun- 
dred and  one  is  continued;  except  that  from  and  after  July  first, 
nineteen  hundred  and  six,  it  may  be  increased  in  amount  to  a 
snm  not  to  exceed  the  amount  now  paid  for  additional  compensa- 
tion to  the  justices  of  the  supreme  court  resident  in  the  fir«t 
judicial  department.  The  board  of  estimate  and  apportionment 
of  the  city  of  New  York  may  so  fix  the  same,  and  shall  raise  and 
provide  the  money  to  pay  the  said  compensation. 
h.  1896.  ch.  342;  L.  1906,  oh.  629.    In  effect  Sopt.  1,  1906. 

9  1045.   [Ani'd,    18IKI.1     Sheriff   or   county   Jndse,    not   np- 
pearlnir,  to  be  asaln  notified,  etc. 

If  the  sherilf  or  iimlor-shcriflf,  and  either  the  county  judge,  or, 
in  a  case  specified  in  the  last  two  sections,  an  officer  in  piaoe  of 
the  county  judge,  do  not  appear,  the  clerk  must  adjourn  the 
drawing  of  the  jurors  to  the  next  day.  Thereupon,  the  clerk 
must  forthwith  cause  to  ha  served  upon  the  absent  sheriff  or 
county  judge,  or  two  or  more  justices  of  peace  of  the  county, 
notice  to  attend  the  drawing  on  the  adjourned  day. 
2  B.  S.  413,  §  27.    L.  1806,  ch.  342.    In  effect  Sept.  1,  1896. 

1  1046.  Certain  ofllcers  required  to  be  present  at  draipv- 
injr. 

If  the  sheriff  or  under-sherilT.  and  the  county  judge,  or  if 
the  sheriff,  under-sheriff,  or  county  judge,  together  with  two 
justices  of  the  pence  of  the  county,  appear  at  the  adjourned 
day.  but  not  otherwise,  the  clerk  must  proceed,  in  the  presence 
of  the  officers  so  apnearing,  to  draw  the  jurors. 

2  R.  S.  413,  S  28,  remodelled. 

S  1047.  Mode*  of  dra^lnfc  JurorMi  minute  of  dranvlnflTf  Itat 
to  be  delivered  to  sheriff. 

The  drawinff  must  be  conducted  as  follows: 

1.  The  clerk  must  shake  the  box  containing  the  ballots,  so  as 
thoroughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  m  any 
ballot,  puhllclv  draw  out  of  the  box  one  ballot:  and  continue  to 
draw,  in  like' manner,  one  ballot  at  a  time,  until  the  requisite 
number  has  been  drawn. 
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3.  A  minute  of  the  drawing:  must  be  kept,  by  one  of  the  at- 
tending officers,  in  which  mu8t  be  entered  the  name  contained 
in  each  ballot  drawn,  before  another  ballot  is  drawn. 

4.  If,  after  drawing  tne  requisite  number,  the  name  of  a  per- 
son has  been  drawn,  who  is  dead,  or  insane,  or  who  has  perma- 
nently removed  from  the  county,  to  the  kn'owledge  of  an  attending 
otticer,  an  entry  of  that  fact  must  be  made  in  the  minute  of  the 
drawing,  and  the  ballot,  containing  that  person's  name;  must  be 
destroyed.  Whereupon,  another  ballot  must  be  drawn,  in  its 
plaice,  and  the  name  contained  therein  must  be  entered,  in  like 
manner,  in  the  minute  of  the  drawing. 

5.  The  same  proceedings  must  be  had,  as  often  as  necessary, 
until   the  requisite  number  of  jurors  has   been  obtained. 

0.  The  minute  of  the  drawing  must  then  be  signed  by  the  clerk, 
and  the  other  attending  officers,  and  filed  in  the  clerk  s  office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showing  the 
place  .of  residence,  and  otlier  proper  additions,  of  each  of  them, 
and  specifying  for  what  court  and  term  they  were  drawn,  mnst 
be  made  and  certified  by  the  clerk,  and  the  other  attending 
ofilcers,  and  delivered  to  the  sheriff  of  the  county. 
Id.,  s  2s. 

S  1048.   Sheriff  to  notify  Jarora  and  make  r«tnrn. 

The  sheriff  must,  at  least  six  days  before  the  day  appointed 
for  holding  the  term,  serve^  qpon  each  person  named  in  the  list, 
personally)  or  by  leaving  it  at  his  residence,  with  a  person  of 
proper  age  and  discretion,  a  written  notice  to  attend  the  term. 
He  mqst  file  the  list  with  the  clerk  of  the  court,  at  or  before 
the  opening  of  the  term;  with  a  return,  indorsed  thereupon,  or  an- 
nexed thereto,  under  his  hand,  naming  each  person  notified,  and 
specifying  the  manner  in  w^hich  he  was  notified. 
Id.,  fi  30,  am'd. 

8  1049.  Appllcanta  to  be  farnlnlied  irttb  copies  of  Jnry 
lists. 

The  county  clerk,  or  the  sheriff,  must  furnish  a  copy  of  the  list 
of  trial  jurors,  drawn  to  attend  a  term,  to  any  person  applying 
to  him  therefor,  and  paying  the  foes  allowed  by  law. 

Id.,  s  31. 

§  lOISO.  Nan&es  of  Jnrors  -vvrho  have  served,  to  be  kept  In 
separate  box. 

After  the  adjournment  of  the  term,  at  which  trial  jurors  have 
been  returned,  as  prescribed  in  the  last  section  but  one,  the  clerk 
must  deposit  the  ballots,  containing  the  names  of  thane  who  at- 
tended and  served,  in  another  box,  kept  by  hun.  The  ballotj?, 
containing  the  names  of  those  who  did  not  appear  and  serve, 
which  have  not  been  destroyed,  as  prescribed  in  article  first  of  this 
title,  must  be  returned  to  the  box  from  which  they  were  taken. 

2  R.   S.  413.  S  36. 

§  ICNSl.  Jnrors  to  be  dravrn  from  that  box,  -wben  first 
box  Is  exbansted. 

If.  at  the  time  of  drawing  trial  jurors  for  a  tenn,  there  is  not 
a  sufficient  number  of  ballots  remaining  in  the  first  box,  the  clerk. 
after  drawhig  all  the  ballots  therein,  must  draw  the  necessary 
number  from  the  second  box,  containing  the  names  of  those  ju- 
rors who  have  before  served,  as  nresoribod  in  the  last  section:  and 
must  continue  to  draw  from  that  box,  until  new  lists  of  jurors 
are  transmitted  by  the  town  officers. 
Id.,  i  39. 
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9  loss.  A  third  Jury  box  to  be  kept. 

The  county  clerk  must  keep,  in  addition  to  the  two  boxes  speci- 
fied in  the  last  two  sections,  a  third  box,  in  which  he  must  de- 
posit duplicate  ballots,  containing  the  names,  with  the  proper 
additions,  of  all  persons,  selected  and  returned  as  trial  jurors, 
who  reside  in  the  city  or  town,  where  a  trial  term  of  a  court  of 
record  is  appointed  to  be  held,  pursuant  to  hiw. 
L.  1861. 'Cb.  210,  5  1  (4  Bdm.  040),  am'd. 

S  loss.  'When  old  ballots  fbereln  to  be  destroyed  amd 
new  ballots  deposited. 

The  ballots,  kopt  in  tho  third  box,  must  be  destroyed  by  the 
clerk,  and  new  ballots  must  be  deposited  tborcin  by  iiini,  at  the 
same  time,  and  under  like  circumstances,  as  prescribed  in  this 
article,  with  respect  to  the  destruction  of  the  old  ballots,  and 
the  depositing  of  new  ballots,  in  the  first  box. 

1  1054.  J«rors,  -when  to  be  drai^rn  from  third  box. 

If  a  sufflciont  number  of  trial  jurors,  duly  drawn  and  notified, 
do  not  attend  or  csinnot  be  obtained,  to  form  a  jury,  the  coUrt 
may,  in  its  discretion,  direct  the  sheriff  to  draw  from  the  third 
box,  in  the  presence  of  the  court,  the  names  of  as  many  pereons, 
as  the  court  deems  sufficient  for  that  purpose. 
L.  18C1,  ch.  2. 

f  1065.  Ho^ar  anoh  Jnrora  to  be  notified. 

The  sheriff  must  forthwith  notify  each  person  so  drawn,  and 
make  a  return,  as  prescribed  in  title  fifth  of  this  chapter,  where 
talesmen  are  required  to  attend:  and  the  provisions  of  that  title 
apply  to  each  person  so  notified. 

Id..  I  8.    Seo  pORt,  S  1171. 

S  105G.  [Ani*d,  1803.]  Jniitlce  of  nnpreme  eonrt,  or  oonntr 
Jndflre,   may  order   drawing   of  additional  Jnrors. 

A  justice  of  the  supreme  court,  appointed  to  hold  a  trial  term 
of*  the  supreme  court,  may.  by  an  order  under  his  hand,  dfrect 
that  such  a  number  of  jurors,  as  he  deems  ne<vssary.  not  exceed- 
ing twenty-four,  be  drawn  for  that  term,  in  addition  to  the 
thirty-six  jurors,  to  be  drawn  as  prescribed  in  the  foregoing  sec- 
tions of  this  article.  A  county  judge  may,  in  like  manner,  direct 
♦he  drawing  of  a  like  addititmal  number  of  jm-ors,  for  a  t^rtn  of 
the  county  court,  to  be  licid  in  his  county. 

2  R.  S.  «17  (2  Rdm.  434);  and  L.  1ST4.  ch.  52.  S  1  <9  Kdm.  856);  U  1890, 
ch.  940. 

%   105T.  ProeeedlnflTN   npon   nnoh    order. 

,  An  order,  made  as  prescribed  in  the  last  se<*tion,  must  be  delir- 
ert'd  to  the  clerk  of  the  cfmnty.  in  which  the  term  is  to  be  held, 
at  lea.st  twenty  days  before  the  day  appointed  for  the  com- 
mencennMit  thereof:  and  the  clerk  must  forthwith  file  it.  This 
article  applies  to  the  additional  jurors,  so  required  to  be  drawn. 

%  S.  S.  417,  {  42. 

S  10R8.  [AniM.  1R»,"5,  lf)01.1  F*- *•  \^-1int  cof:r«M.  and  by 
^frhom,  additional  Jarorn   may   bo   ordered. 

At  a  trial  term  of  the  supronie  eonrt,  or  of  tlio  county  court, 
an  order  may  be  made  by  tho  court,  roouiring  the  rl(»rk  of  the 
county  to  draw,  and  the  sheriff  to  notify,  any  nnmT)rr  of  trinl 
Jrfrors.  specified  in  the  order,  which  the  court  dooms  no('es<5nry.  th 
attend  that  term,  or  a  term  then^after  to  T)e  hold,  oithor  by  or^sr- 
mal    appointment,    or    by    adjournment,    at    the    commencement 
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thereof,  or  on  a  partiomUr  day»  specified  in  the  order;  provided, 
however,  that  in  the  county  of  Albany,  unless  otherwise  directed 
bjr  the  jiustiGe  designated  to  preside  or  ho^d  the  term,  three  paaelb 
of  jurors  of  thirty-six  each  shall  be  drawn  for  each  and  every 
trial  term  of  the  supreme  court  appointed  to  be  held  in  said 
coanty;  the  presiding  justice  of  any  trial  term  may  also  during 
the  progress  of  such  term  order  an  additional  panel  of  jurors  to 
be  drawn  for  service  at  such  term  or  for  any  iiart  or  portion 
thereof.  The  thirty-six  trial  jurors  first  drawn  for  a  term,  or 
such  other  number  as  the  judge  appointed  to  hold  or  preside  ai 
the  term  directs,  must  be  notified  to  be  present  during  the  first 
six  days  of  the  term,  and  the  thirty -six  trial  jurors  next  drawn, 
or  such  other  number  as  the  judge  directs,  must  be  notified  to  be 
present  during  the  next  six  days  of  the  term  and  a  like  number 
dnring  each  succeeding  six  days.  The  judge  holding  or  presiding 
at  the  term,  may  in  his  discretion,  on  the  application  of  a  trial 
juror  excuse  him  from  the  whole,  or  a  part  or  the  time  of  service 
required  of  him.  The  judge  may  also  change  the  time  of  service 
of  a  juror  to  a  later  day,  during  the  same,  or  a  subsequent  term 
of  the*  court.  Each  juror  whoso  time  of  service  is  changed  to  a 
day  certain  must  attend  at  the  opening  of  court  on  that  day.  and 
thereafter  until  discharged,  without  further  notice.  If  he  fails 
so  to  do  he  is  liable  to  the  same  punishment  as  if  he  has  been 
personally  notified  by  the  sheriff  to  attend  the  term,  and  to  be 
present  on  that  day.  The  clerk  of  the  court  must  enter  in  a 
book  kept  for  that  purpose  the  name  of  each  juror  who  is  so 
excused,  or  whose  time  of  service  is  changed. 

L.  1871.  ch.  16.  part  of  $  1.  ftuionding  L.  1870.  oh.  400  (7  Edna.  732),  ara'd; 
L.   1806,  ch.  046;  L.  1001,  ch.  157.    In  effect  Sept.  1,  1901. 

8  lOSO.  Ho^v  Mach  additional  JarorH  draTvo  and  notified. 

The  clerk  must  thereupon  forthwith  bring  into  court,  all  the 
boxes,  wherein  ballots,  containing  the  names  of  trial  jurors  are 
deposited,  as  prescribed  in  this  article;  and  must,  in  the  pres- 
ence of  the  court,  publicly  draw  from  such  box  or  boxes  as  tlie 
court  directs,  the  number  of  trial  jurors  sperifiod  in  the  order. 
The  clerk  must  make  and  certify  two  lists  of  the  persona  so 
drawn;  and  must  file  one  list  in  his  office,  and  deliver  the  other 
to  the  sheriff.  The  aheriff  must  thereupon  immediately  notify 
each  person  so  drawn,  to  attend,  as  specified  in  the  order. 
L.  1871.  ch.  16,  part  of  S  1,  am'd. 

§  loeo.  [Am'd,  1805«1  Power  of  county  Judgre,  n«  to  at^ 
t«ndanc«  of  |nror«. 

The  county  judge  may,  at  the  time  of  drawing  trial  jurors  to 
attend  a  term  of  the  county  court,  make  an  order,  designating 
a  particular  day,  during  the  term,  when  the  jurors  must  attend. 
or-  trwo  or  more  particular  days,  upon  each  of  which  a  portion 
of  the  jurors  must  attend.  The  sheriff  must  thereupon  notify 
them  to  attend,  as  specified  in  the  order. 

14.  18S6,  ch.   OM. 

S  1061.  Powers  of  deputy  county  clerk,  under  tlila  artlel*. 

The  deputy  county  clerk  possesses,  in  the  absence  of  the  county 
clerk  from  his  office,  or  from  the  sittini?  of  a  term  of  the  court, 
the  powers  conferred  by  this  article  upon  the  county  derk. 

«  ■    '■  ■ 

{  10C2.  Thin  article  not  appitcable  to  New-.Yor]K  and 
KlugrN  countten. 

This  article  does  not  apply  to  the  city  and  county  of  New-York, 
or  the  county  of  Kings. 
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ARTICIiB  THIRD. 

Mode  of  striking  and  procuring  a  special  jury,  and  of  procuring 
a  foreign  jury. 

See.  1008.  What  eoarta  may  order  a  special  Jury  to  be  etrack. 
1064.  Party  obulolus  order  to  give  elsbt  days'   noUce. 

1006.  Mode  of  striking  Jnry. 

1066.  Jarors  so  drawn  to  be  notified  to  attend. 

1007.  Jnry  to  he  formed  as  in  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  Jnrora  is  Intareeted. 
1068.  Party  applying  for  special  Jury  to  pay  expenses. 

1070.  Copy  ot  order  for  foreign  Jury  to  be  deliyered  to  sheriff. 

1071.  Mode  of  obtaining  a  foreign  jury. 

1  1008.  (Am'd,  189S.]  liVlKat  oonrta  may  order  a  •p«elal 
J«rT  to  be  struck. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  tria> 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending 
in  the  supreme  court,  cannot  be  had  without  a  strucl^  jury,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  ft  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  l>e  strucls,  for  the  trial  of  the  issue.  The  order  must 
specify  the  term,  and  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 

2  R.  S.  418.  i  46  (2  Edm.  435),  as  am'd  by  L.  1857.  ch.  580.  further 
am'd;  L.  1806,  cb.  046. 

I  1064.  [Am*d,  1896.]  Party  obtalnlnip  order  to  iri^e 
eigrlit  days'  notice. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  give  at  least  eight  days*  notice  of  the  time 
when  he  will  attend,  before  the  clerk  of  the  county  in  which  the 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jury  struck. 

L.  1895.  ch.  940. 

S  1065.    CAm'd,  1877.]     Mode  of  atrlklnir  Jvry. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  depnty- 
clerk.  or  the  commissioner,  as  the  case  requires,  must  attend  at 
hfs  ofllSce,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  are 
then  liable  to  serve  as  trial  jurors:  and,  in  the  presence  of  the 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  |iiry, 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  from 
file  lists  or  bookH,  the  names  of  forty-eight  persons,  whom  he 
deems  most  indififerent  between  the  parties,  and  best  qnalified 
to  try  the  issue;  and  must  make  and  certify  a  list  of  those 
nBme«4 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
to  be  struck,  or  his  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
counsel  may  then  strike  therefrom  one  name;  and  so  alternately, 
Qntil  each  party  has  stricken  out  twelve  names. 

3.  If  either  party  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  cl«rk, 
deputy-clerk,  or  commissioner,  must  strike  for  him. 
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4.  The  clerks  deputy-clerk,  or  commissioner,  must  thereupon 
make  out  a  list  of  the  names  of  the  iwenty-four  persons  not 
stricken  out,  and  must  certify  that  it  is  a  correct  list  of  the  per- 
V>n8,  drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
He  must  immediately  deliver  the  list  so  certified,  and  a  certified 
•opy  of  the  order,  to  the  sberiflF  of  the  county.  If  the  list,  from 
Any  ward  or  town,  cannot  twi  found,  the  clerk  must  make  a  new 
-Ast  from  the  ballots  then  in  use  for  jurors  for  that  ward  or 
-'5>wn,  and  must  use  that  list,  upon  striking  the  jury,  in  place  of 
lie  orighial  list. 

2  B.  B.  418,  ff  48,  as  am'd  bj  L.  1876.  ch.  09. 

i  1066.    Jurors  so  draWn  to  be  notlfled  to  attend. 

The  sheriff  must  notify  the  persons  whose  names  are  contained 

In  the  list;  and  must  return  tne  names  of  those  notified,  to  the 

term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 

for  notifying  and  returning  ordinary  trial  jurors. 

Id.,  I  40.    See  L.  1858,  eh.  822.  f  36,  as  modified  by  L.  1873,  ch.  106,  |  1. 

§    1067.     [Am*d,    1895.]      Jury    to    be    formed   »•    in    otber 


From  the  persons  so  notified  and  attending,  a  jury  must  be 
formed  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  .an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jurors  to  bo  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  out  neither 
party  shall  have  more  than  two  peremptory  challenges. 

Ii.  1886,  ch.  946. 

f  1068.  [AnM,  1884.]  ProTlaion  where  elerlc  or  com- 
Uitoaioner  of  Jnrora  Is  interested. 

If  It  appears  to  the  court,  to  which  an  application  for  a  special 
jury  i*J  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  may  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  them;  the 
court  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  court  may,  In  its  discretion,  in  any  case  appoint  two  such 
persons  to  strike  such  jury.  The  persons  so  appointed  iiossess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 

Id.,  f  51;  L.  1884.  ch.  460. 

f  1068.    Patrty  atpplyins-  for  special  Jnry  to  pay  expenses. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
action. 
Id..  8  B2. 

8  lOTO.  Copy  of  order  for  foreisrn  Jury  to  be  delivered 
to  sberilf. 

Where  an  order  for  a  trial  by  a  foreign  jury  Is  made,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
from  which  it  is  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 
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least  twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 

2  a.  S.  410,  f  10  (2  Bdm.  427). 

t  1071.    Mode  of  obtAlnlnir  ■>  forelgTB  Jury. 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-foat' 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors;  except 
that  notice  of  the  drawing  need  not  be  published,  A  certified 
list  of  the  names  drawn  must  be  delivered  to  the  sheriff,  who 
must  notify  each  person  drawn,  aad  make  a  retoxDy  M  in  an 
ordinary  case. 

Id.,  f  11. 
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ARTIGLK   FOURTH. 

Penalties  for  non-attendance, 

8ec.  1072.  Fine  to  be  Imposed  for  Don-ttttendttnce. 

1073.  Onler  to  show  caase,  when  Juror  was  oot  peraoniiUy  notUled. 

1074.  Id.;  if  default  was  at  trial  term. 
1076.  Duty  of  clerk  and  sheriff. 

1076.  Proeeedtnirs  upon  return  of  such  order. 

1077.  When  proceedings  to  ceaee. 

1078.  Tbls  article  not  applicable  to  New- York  and  Kings  counties. 

1  1072,  Fine  to  be  Imposed  for  nton-atteadance* 

A  person  duly  notified,  as  prescribed  in  this  title,  to  attend  a 
term  of  a  court  of  record,  as  a  trial  juror,  who,  without  reason- 
able cause,  neglects  to  attend,  according  to  the  notice,  shall  be 
fined  a  sum,  not  less  than  ten  dollars  nor  more  than  twenty-five 
dollars,  for  each  day  that  he  so  neglects  to  attend. 

2  R.  S.  415,  f  82  (2  Edm.  432),  am'd. 

1  10T8.  Order  to  •l&ofr  cause,  -vrhen  Juror  was  not  per> 
aoaally   notified. 

Where  it  appears,  by  the  return  of  the  sheriff,  that  the  delin* 
qnenc  was  personally  notified  to  attend,  the  fine  may  be  imposed 
by  the  court,  at  the  term  which  he  was  required  to  attend.  But 
where  it  appears,  by  the  return,  that  he  was  notified,  by  leaving 
the  notice  at  his  residence,  the  court  must  cause  an  order  to  be 
entered  in  its  minutes,  requiring  him  to  show  cause,  on  the  first 
day  of  the  next  term  of  the  court,  why  a  fine  should  not  be 
imposed  upon  him. 

2  R.  S.  483,  S  16  (2  Edm.  505). 

I  1074.  [Am'd,  188S.]     Id.f  %t  default  was  at  trial  term. 

If  the  order  is  made  at  a  trial  term  of  the  supreme  court,  it 
may,  in  the  discretion  of  the  court,  direct  the  delinquent  to  show 
cause,  on  the  first  day  of  the  next  term  of  the  county  court  of 
the  same  county. 

L.   1886,   ch.   946. 

f  1076.  Duty  of  clerk  and  slieriff. 

The  clerk  must  immediately  deliver  two  certified  copies  of  the 
order  to  the  sheriff  of  the  county,  who  must  serve  one  copy  on 
the  delinquent  personally,  and  return  the  other,  with  his  proceed- 
ings thereon,  to  the  term  at  which  the  delinquent  is  required  to 
show  cause. 

Id.,   H  18  and  19,   consolidated,  wltb  amendments. 

I  lOTH.  Prooeedingrs  upon  return  of  such  order. 

If  the  sheriff  returns  the  copy  of  the  order  as  personally 
served,  or  if  the  delinquent  attends,  in  obedience  thereto,  the 
court  must,  unless  good  cause  is  shown  to  the  contrary,  impose 
the  proper  fine;  otherwise  it  must  make  a  further  order,  requir- 
ing the  delinquent  to  show  cause  at  the  next  term,  why  the  fine 
should  not  be  imposed.  The  proceedings  under  such  an  order  are 
the  same  as  under  the  first  order.    Similar  orders  must  be  made, 
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from   term   to   term,    and   similar   proceedings   taken,    until   the 
delinquent  is  personally  served,  or  attends  in  obedience  thereto. 

Id.,   I  20. 

I  1077.  "When  proceedlnsrs  to  cease. 

But  if  it  appears,  from  the  return  of  the  sheriff,  or  from  any 
other  evidence,  that  the  juror  is  dead,  or  insane,  or  has  per- 
manently removed  from  the  county;  or  if  a  satisfactory  excuse 
is  rendered  by  any  person,  in  his  behalf,  for  his  default,  the 
court  may,  in  its  discretion,  discontinue  the  proceedings. 

Id.,   f  21. 

§  107S.  This  article  not  applicable  to  New-York  anil 
Klnars  coantiea. 

This  article  does  not  apply  to  the  city  and  county  ©f  New- York, 
or  to  the  county  of  Kings. 
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TITLE  r\r. 

Trial  Jurors  In  Kew-York  and  Kings  counties;  mode  of  se* 
lecting  them,  and  of  procuring  their  attendance. 

Article  1.  Provisions  relating  to  trial  Jurors  In  tbe  city  and  coanty  of  New- 
York. 
2.  ProTlslons  relatlngr  to  trial  Jnrors  in  tbe  county  of  Kings. 

ARTICLB  FIRST. 

Provisions  relating  to  trial  jurors  in  the  city  and  county  of  New- 

York, 

Bee,  1079.  Qnalificationa  of  trial  Juxon. 
1060.  Wbo  deemed  a  resident.    , 
JOSl.  Persona  exempt  from  aerrlce. 
1082.  Evidence  of  right  to  exemption  in  certain  easea. 

1068.  Military  officers  required   to  certify  to  commissioner  periMoa  per- 

fonnlng  foU  military  duty.  .       ^     „       ^ 

1084.  Juiy  year;  length  of  jury  aenrlco  reqaired  and  allowed. 
1066.  When  court  may  temporarily  excuse  Juror  from  attendance. 
1066.  In  other  caaes.  Juror  to  be  excused  only  on  showing  certain  facts. 

1087.  Juror  applying  to  court  to  be  exenaed  must  produce  notice,  etc, 

1088.  Service  m  a  court  not  of  record;  when  on  excuae. 

1069.  Clerk  of  court  to  certify  to  commtasioner  aa  to  attendance,  excuaea* 

fines,  etc.,  of  jurors.  , 

1090.  Commissioner  of  Jurors  to  select  trtal  Jurors;  his  general  powers. 
lOGl.  Gommlaaloner   may  appoint  aaalstanta,  etc.;   who  may   adminiater 

oaths.  .    , 

1002.  All  public  officers  required  to  aid  the  commlasioner. 
1098.  Expenses  of   commissioner's  office;   how  paid.  «.  ♦^ 

1094.  List  of  lurors  to  be  prepared,   etc.;  commissioner  to  decide  aa  to 

exemptions. 

1095.  Persons  may  be  required  to  teatlfy  aa  to  Juror's  liability  to  serve. 

Penalty  for  disobedience.  ,    ^  *,         -  ,.^. 

1006.  Commlasioner  to  return  lists  to  county  clerk;  correction  of  lists.    . 

1097.  Old   ballota   to    be   destroyed    and    new    ballots   deposited;    aupple- 

mental  lists;  new  ballots  therefor. 

1098.  Number  of  Jurors  to  be  drawn  for  each  term  of  court  of  record. 

1099.  When  Jurors  to  be  drawn;   what  officers  to  attend  Jury. 

1100.  Notice  of  drawUw. 

1101.  Proceedings  If  officers  do  not  appear. 

1102.  When  Jury  to  be  drawn  on  adjourned  day. 

1108.  Mode  of  drawing;  minute;  lists. 

1104.  Id.;  where  term  consiats  of  two  or  more  parts. 

1105.  OommlsBloner  may  Issue  notice  to  Jurors  drawn. 

1106.  Sheriff  to  notify  Jurors  and  make  return. 

1107.  Clerk  of  court  to  certify  as  to  mode  of  service. 
1106.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record  to  fine  Juror  for  non-attendance;   pow«r  to  remit 

fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors    for    district    courts;    how    selected:    punishment    for    ttMi- 

attendance;  clerk's  duty:  penalty  for  neglect. 

1112.  Sheriff's  Jury:  how  selected,   etc.  .      . 
1118.  Remitting  and  enforcing  Jury  fines. 

1114-4116.  [Repealed.] 

1117.  Uncollected  fines,  enforcement  of. 

1118.  Commissioner  to  receive  fines;  accounts  of. 

1119.  Corporation  counsel  to  prosecute,  etc. 

1120.  Penalty,  for  phvslclan  giving  false  certificate.  • 

1121.  Persons  required  to  fumij«h  information:  penalty  for  r^usal,  etc 

1122.  Punishment  for  bribery  of  officer,  etc.,  by  Juror  drawn.     , 

1123.  Id.;   for  officer  accepting,  brlhes,   etc. 

1124.  Id.:  for  eoncealing  offer  to  take  bribe,  etc. 

1125.  FalM  swearing;  when  perjury. 

i  1079.  ausiimcation«  of  trial  lurors. 

In  order  to  be  qualified  to  serve,  as  a  trial  j^ror,  In  a  court  in 
tbe  city  and  county  of  New-York,  a  person  must  be:  '     ,    ^ 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  tliat 
city  and  county. 
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2.  Not  less  than  twenty-one^  nor  more  than  seventy  years  of  a^. 

3.  The  owner,  in  his  o\yn  right,  of  real  or  personal  property,  of 
the  value  of  two  hundred  and  fifty  dollars;  or  the  husband  of  a 
woman  who  is  the  owner,  in  her  own  right,  of  real  or  personal 
property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm  or 
decrepit. 

5.  Fee  from  all  legal  exceptions;  intelligent;  of  sound  mind  and 
good  character;  and  able  to  read  and  write  the  English  language 
understandiikgly. 

From  L.  1870,  cb.  539,  K  4  and  6,  and  subd.  1  of  f  6,  am'd. 

f  1080.  IVho  deemed  a  realdent. 

A  person  dwelling  or  lodging  in  the  city  and  county  of  New- 
York,  for  the  greater  part  of  the  time,  between  the  first  day  of 
October  and  the  thirtieth  day  of  June  next  thereafter  is  a  resi- 
dent of  that  city  and  county,  for  that  jury  year  within  the  mean- 
ing of  the  last  section;  and  it  is  not  necessary,  that  he  should  bavt 
been  assessed,  or  should  have  voted  there. 

Id.,  part  of  i  4.    See,  also.  L.  1847,  ch.  496,  |  1. 

S  lOMl.  [Ani*d,  1HM»,  l»Ut>,  IWOS.J  Fersona  e^emi^t  from 
•«rTlce. 

Either  of  the  following  peitions,  although  qualified,  is  entitled, 
to  an  exemption  from  survice,  as  a  trial  juror,  upon  his  claiming 
an  exemption,  as  prescribed  in  this  iirticlc: 

1.  A  clergyman,  or  a  minister  of  religion,  officiating  as  such, 
and  not  following  any  other  calling. 

2.  I  Am'd,  1004.]  A  practicing  physician,  surgeon,  or  surgeon 
dentist,  having  patients  requiring  his  daily  professional  attention, 
not  following  any  other  calling;  a  licensed  pharmaceutist  or  phar- 
macist, while  actually  engaged  in  his  profession  as  a  mearn^  of 
livelihood;  a  duly  registered  veterinary  surgeon  actually  eugaged 
in  his  profession  as  a  means  of  livelihood,  and  a  duly  licensed 
embalmer  actually  engaged  in  his  profession  as  a  meens  of  Hteli- 
hood. 

L.  1904,  ch.  416.     In  effect   Sept.    1,    1904. 

3.  An  attorney  or  counsellor  at  law,  regularly  engaged  in  the 
practice  of  the  law,  as  a  means  of  livelihood. 

4.  [Am*d,  190G.J  A  professor  or  teacher  in  a  college,  academy 
or  public  school,  not  following  any  other  calliiig,  or  an  editor, 
editorial  writer  or  reporter  of  a  daily  newspaper  or  press  associa- 
tion regularly  employed  tm  such  and  not  following  any  other 
vocation. 

L.  1906,  ch.  437.    la  effect  Sept.  1,   1905. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the 
State,  or  the  c'ty  or  county  of  New-York,  whose  oflScinl  dnties. 
at  the  time,  prevent  his  attendance  as  a  juror. 

6.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed  upon 
a  vessel,  making  regular  trips;  or  a  licensed  pilot,  actually  fol- 
lowing that  calling. 

8.  [Am*d,  10O2.]  A  superintendent,  conductor,  or  en^rineer, 
employed  by  a  railroad  company,  other  than  a  street  railroad 
company;  or  a  telegraph  operator  employed  by  a  preKnaasocfaftfon 
or  a  telegraph  com{)any.  who  is  actually  doing  duty  in  an  office  or 
along  the  railroad  or  telegraph  line  of  the  company  or  associatioYi 
by  which  he  is  employed. 

L.  1902.  ch.  291.     In  effect  Sept.  1,  1902. 

9.  A  grand  juror,  or  a  sheriflP'ft  juror,  for  the  year  selected  pur% 
suant  to  law. 
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10.  Any  officer,  iMa-commissioned  officer,  musician,  or  private, 
acHuaUy  serring  in  a  brigade,  regiment,  battalion,  company,  or 
troop,  of  the  olu  guard  of  the  city  of  Mew-York  or  of  the  nationai 
guand  oX  the  State,  uniformed  and  equipped,  according  to  law, 
and  faithfully  performing  his  duty,  by  making  the  paraxles,  aiMl 
attending  the  drills,  inspections,  and  reviews,  required  by  law; 
or  a  general  or  staft'-oilicer,  actually  performing  duty  as  such;  or 
a  person  who  has  been  honorably  discharged  from  the  national 
^uard,  after  five  years'  service  in  either  capacity. 

11.  A  person  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years'  faithful  service 
therein.  But  in  order  to  entitle  a  person  to  exemption,  under  this 
subdivision,  his  service  must  have  been  performed  before  the  23<) 
day  of  April,  1862,  either  as  a  general  or  staff-officer^  or  as  an 
officer,  non-commissioned  officer,  musician,  or  private,  in  a  unir 
formed  battalion,  company,  or  troop,  of  the  militia  of  the  Stat^, 
and  armed,  uniformed,  and  equipped,  according  to  law;  or  a  por- 
tion thereof,  during  that  period  and  in  that  capacity,  and  the  re- 
nainder,  since  the  23d  day  of  April,  1862,  as  a  member  of  th^ 
national  guard  of  the  State. 

12.  A  person  who,  after  faithfully  performing  the  duties  of  a 
fireman,  in  a  fire  company  or  fire  department,  duly  organized 
according  to  the  laws  of  the  State,  for  five  successive  years,  has 
been  honorably  discharged  therefrom. 

13.  A  person  who  is  physically  incapable  of  performing  jury 
duty,  by  reason  of  severe  sickness,  deafness,  or  other  physical 
disorder.  (1) 

14.  A  person  holding  office  under  the  fire  or  police  department 
9f  the  city;  <xt  otherwise  specially  exempted  by  law. (2) 

15.  A  duly  licensed  engineer  of  steam  boilers,  actually  employed 
aa  such. 

From  U  XtOO,  oh.  5»,  I «.  u  am'd  t»j  L.  ISA,  oh. 5».  Bnbd.  8  wm  am'd  tn  W77;  U )  Frqm 
L.  \m.  oh.  699.1 8.  (i)8eel.  lff78,oh.8aB,l|98  andn:  L.  18W.  eh.  818 :  L.  1809.  ch.aos.  Ip 
effect8ei>t.l.l8M. 

§  1062.   Bvldenoe  of  risbt  to  exemption  in  certain  cases* 

The  evidence  of  the  right  to  exemption,  as  prescribed  in  the 
last  section,  is  as  follows: 

1.  Under  subdivision  tenth  thereof,  where  the  applicant  is  a 
member  of  a  company  or  troop,  the  certificate  of  the  captain,  or 
other  commanding  officer  thereof,  dntod  within  three  months  of 
the  time  of  presenting  it.  Or  the  commissioner  of  jnrors  may,  ia 
his  discretion,  receive  the  certified  list,  specified  in  the  next  sec- 
tion, as  sufficient  evidence  thereof.  Where  the  applicant  is  a  regi- 
mental officer,  or  a  staff-officer,  the  evidence  of  the  right  to  ex- 
emption is  the  certificate  of  the  major-general,  or  other  officer, 
commanding  the  first  division. 

2.  Under  subdivision  tenth  thereof,  where  the  applicant  has 
been  discharged,  or  under  subdivision  eleventh  or  twelfth,  the 
certificate  of  discharge;  and,  where  it  does  not  show  all  the  faets, 
the  affidavit  of  the  applicant,  or  of  another  person,  acquainted 
with  the  facts 

3.  Under  subdivision  thirteenth  thereof,  the  certificate  of  a 
reliable  physician,  or  the  affidavit  of  the  applicant,  or  both;  or 
any  other  evidence  satisfactory  to  the  commissioner. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the  ap- 
plicant, or  an  affidavit,  satisfactory  to  the  commissioner,  of  an- 
other person  in  his  behalf,   stating  the  facts,   entitling  the  ap* 

SUcant  to  exemption.    Each  certificate,  specified  in  this  section, 
mat  he  accompanied  with  satisfactory  proof,  by  affidavit,  of  the 
genQinenesa  of  the  signature  thereto;  and  each  affidavit  and  cer- 
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tificate  must  be  filed  with  the  commissioner  of  jurors,  and  mtiat 
be  kept  open  by  him,  at  all  reasonable  times,  to  public  inspectiou. 

li.  1870,  th.  639.  Bubds.  7  and  8,  wltb  amendmenu. 

t  1083.  miltary  oflleera  required  to  certify  to  ooiiiiiiUi<* 
•toner  peraoma  performlnir  tmll  military  d«ty. 

The  captain,  or  other  commanding  oflScer,  of  each  company  or 
troop,  in  the  first  dlTision  of  the  national  guard,  must  delirer  to 
the  commissioner  of  jurors,  on  or  before  the  first  day  of  July  in 
each  year,  and  at  any  other  time  when  he  may  require  it,  a  list, 
certified  by  him,  containing  the  full  name  and  residence  of  each 
member  and  officer  of  his  company  or  troop,  who  is  uniformed 
and  equipped,  and  faithfully  performs  his  duty,  as  prescribed 
In  fiubdivipion  tenth  of  the  last  section  but  one.  No  other  name 
dhall  be  inserted  in  the  list.  The  list  must  be  filed  in  the  com- 
missioner's office.  The  major-general,  or  other  officer,  command- 
ing that  division,  must,  when  necessary,  issue  orders  to  carry 
thra  section  into  effect.  He  must  also  furnish  to  the  commis- 
sioner of  jurors,  when  so  required,  a  list,  certified  by  him,  con- 
taining the  name  and  residence  of  each  officer  or  other  membev 
of  that  division,  not  comprised  in  the  lists  of  the  companies  and 
troops.  An  officer,  who  neglects  or  refuses  to  perform  the  duty, 
specified  in  this  section;  or  who  includes,  in  a  list  certified  by 
him,  the  name  of  a  person  who  is  not  described  in  this  section; 
or  who  gives  a  false  certificate,  in  a  case  specified  in  the  last  sec- 
tion; forfeits  the  sum  of  fifty  dollars  for  each  offence. 

Id.,  f  31.   am*d. 

I  10S4.  [Am*d,  1890.]  Jury  year;  len^tb  of  Jury  nerriee 
^eantred  and  allovfed. 

The  jury  year,  in  the  city  and  county  of  New-York,  commences 
on  the  first  day  of  October.  A  person  who  has  actually  served, 
as  a  trial  juror,  in  a  court  of  record  of  the  State,  within  that 
city  and  county,  twelve  days  within  a  jury  year,  is  entitled  to 
be  discharged  by  the  court,  except  that  he  shall  not  be  discharged, 
until  the  close  of  the  trial,  in  which  he  is  serving,  when  the  twelve 
days"  expire.  A  person  discharged,  as  prescribed  in  this  section, 
is,  thereafter,  during  the  same  jury  year,  exempt  from  jury  ser- 
vice in  any  county  of  the  State;  but  in  the  city  and  county  of 
New-York>  a  person  so  discharged  may  be  excused  for  the 
following  jury  year.  Where  the  certificates  of  one  or 
more  clerks  of  the  courts,. made  as  prescribed  in  section  1089  of 
this  act,  show  that  a  person  is  entitled  to  a  discharge,  as  pre- 
scribed in  this  section,  the  commissioner  of  jurors  must,  ui)on  re- 
quest, certify  to  the  fact.  A*  person  cannot  serve  as  a  trial  juror, 
in  courts  of  record,  at  more  than  two  terms,  in  a  jury  year. 

Id^  9  2,  a*  am'd  bj  Ju.  1874.  ch.  460;  L.  1870,  ch.  639.  9  2,  am*d;  L.  18M. 
ch.  874.    In  effect  May  22,  1890. 

I  1085.  WlBen  court  may  temporarily  excase  Juror  from 
attendance. 

The  judge,  holding  a  term,  may,  in  his  discretion,  excuse  a  trial 
juror  from  service  at  that  term,  for  not  more  than  three  days  at 
a  time,  where  the  exigencies  of  his  business  require  his  temporary 
exemption. (1)  The  judge  may  olso  discharge,  for  the  term, 
one  or  more  jurors,  notified  and  attending,  whose  further  at- 
tendance is  not  required  for  the  trial  of  issues  at  that  term.  Or 
he  may  discharge,  until  a  dny  certain,  one  or  more  jurors,  noti- 
fied and  attending,  whose  attendance  will  not  be  required,  for 
the  trial  of  issues,  until  that  day.  Each  juror,  so  discharged 
until  a  day  certain,  must  attend  at  the  opening  of  the  court  on 
tbat  day,  and  thereafter  until  he  is  discharged,  without  further 
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notice.  If  he  fails  so  to  do,  he  is  liable  to  the  same  puniBhment, 
and  the  same  proceedings  must  be  taken,  as  if  he  had  failed  to 
attend,  at  the  time  fixed  in  the  notice  given  to  him. 

<1>  Ii.  1S70,  cb.  538.  part  o£  8  1;  remainder  of  section  U  new. 
g  1086.  [Am*d,  1905.]    Jarov  to  be  excused  from  aevTleef 
««nniiiil«aloner  to  provide  additional  box. 

A  person  liable  to  serve  as  a  trial  juror  may  be  excused  from 
service  during  a  time  or  times  specified  in  writing  and  not  ex- 
ceeding in  the  aggregate  three  months  in  any  one  jury  year 
when  sufficient  cause  therefore  is  shown.  At  any  time  for  which 
a  juror  is  duly  drawn  and  notified  he  may  be  so  excused  only  by 
tfye  judge  presiding  at  the  term  and  part  for  which  he  is  drawn. 
At  any  other  time  he  may  be  so  excused  by  the  commissioner  of 
Jurors,  The  commissioner  of  jurors  shall  provide  a  box  in  addi- 
tion to  the  two  boxes  mentioned  in  section  ten  hundred  and 
ninety-seven  of  this  act  and  shall  therein  and  in  neither  of  the 
other  boxes  deposit  all.  and  only,  the  ballots  containing  the  names 
of  jurors  excused  pursuant  to  this  section.  A  ballot  containing 
the  name  of  any  juror  so  excused  shall  not  be  kept  in  said  box 
during  the  time  for  which  he  is  so  excused.  The  third  box  to  be 
provided  under  this  section  shall  be  dealt  with  next  after  the  non- 
Voters  box  and  all  the  ballots  be  drawn  therefrom  before  any  of 
the  ballots  in  the  box  known  as  the  voters  box  shall  be  drawn. 

Id.,  remainder  of  f  1.    U  1006.  cb.  44.    In  effect  March  0,  1905. 

I  1087.  Juror  applying  to  court  to  be  excused  must  pro- 
duce notice*  etc. 

A  person,  who  has  been  notified  to  attend,  as  a  trial  juror  an<| 
who  applies  to  be  excused,  as  prescribed  in  the  last  section,  must 
bring  the  notice,  if  he  has  received  it,  into  court,  and  present  it, 
In  opeti  court,  to  the  jndge;  or,  if  he  cannot  personally  attend, 
he  must  send  it,  by  a  person  capable  of  making  the  necessary 
prodf,  in  relation  to  his  claim  to  be  excused.  A  note  of  the  ex- 
cuse, and  of  the  reason  therefor  attested  by  the  judge,  who  must 
append  his  signature  or  his  initials  thereto,  must  also  be  made 
npon  the  notice  to  attend;  or,  if  the  juror  has  not  brought  it  into 
court,  upon  a  separate  piece  of  paper;  which  must  be  transmitted 
to  the  commissioner  of  jurors,  by  the  clerk,  as  part  of  the  return, 
made  as  prescribed  in  section  1089  of  this  act. 

Id.,  {  2S. 

I  toss.  Serylce  In  a  court  not  of  record)  trhen  an  excuse. 

A  person,  serving  as  a  trial  juror,  elsewhere  than  in  a  court  of 
record,  is  excused  from  jury  duty  in  a  court  of  record,  only  dur- 
ing the  time  of  hia  actual  service  elsewhere. 

W..  I  8.  , 

S  1088.  Clerk  of  court  to  certify-  to  commissioner  as  to 
attendanoe»  exenses.  lines,  etc.*  of  Jurors. 

The  clerk  of  each  court  of  record  in  the  city  and  county  of 
New- York,  must,  within  ten  days  after  the  close  of  each  term,  for 
which  trial  jurors  hare  been  drawn,  or  after  the  discharge  of  the 
trial  jurors,  if  they  are  discharged  before  the  close  of  the  term, 
return  to  tne  commissioner  of  jurors,  the  certified  copy  of  the 
minute  of  the  drawing  of  the  jurors,  received  from  the  sheriff 
and  the  sheriflPs  return  thereto,  or  a  copy  of  each  paper,  certified 
by  the  clerk:  together  with  each  notice  or  other  paper,  attested  by 
a  judge,  as  prescribed  Sn  the  last  section  but  one.  The  clerk  must 
ano  deliver  to  the  commissioner  therewith,  his  certificate,  specify- 
Ui$f  distinctly  and  i^  detail,  as  follows: 
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1.  The  name  and  residence  of  each  juror,  who  attended  and 
•erved;  the  number  of  days  the  juror  attended  for  the  purpose 
of  Kerving;  and  the  number  of  days  he  actually  serred. 

2.  The  name  and  residence  of  each  juror,  who  was  excused  or 
sUscharfired;  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who  4i4 
aot  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date 
and  amount  of  his  fine,  unless  the  fine  has  been  remitted,  as  pre> 
icribed  in  section  1109  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  commissioner's 
Dffice,  and  shall  not  be  altered  or  corrected,  except  in  pursuance 
of  an  order  of  the  court.  If  a  clerk  falls  to  make  a  complete  re- 
turn and  certificate,  as  prescribed  in  this  section,  he  is  guilty  of  a 
contempt  of  the  court;  and  the  commissioner  of  jurors  must  Insti- 
tute the  appropriate  proceedings  to  punish  him  accordingly. 

L.  1870,   ch.  B30,  I  16,   remodelled. 

I  1090.  CommUsioner  of  Jnrora  to  select  trial  |urora| 
his  freneral  po^rerii. 

Trial  jurors  must  be  selected  by  the  commissioner  of  jurora, 
who  must  alone  decide  upon  their  qualifications,  and  exemptiona 
except  as  otherwise  expressly  prescribed  in  this  article.  But 
this  section  docs  not  impair  the  right  to  challenge  a  particular 
juror  at  the  trial.  The  commissioner  may  issue,  to  a  person  en- 
titled to  an  exemption,  a  certificate  of  that  fact,  whicn  exempts 
the  person,  to  whom  it  is  granted,  from  jury  duty,  during  me 
time  limited  therein.  He  must  keep  a  record  of  all  proceedings 
before  him,  or  in  his  office.  He  is  entitled  to,  and  must  collect, 
for  the  benefit  of  the  city,  for  a  copy  of  the  paper  furnished  by 
him,  the  same  fees  as  the  clerk  of  a  court  of  record. 

Id.,  parts  of  M  7  and  24,  conaoUdated  with  L.  1847,  ch.  495.  Parts  •( 
II  2  and  11,  am'd. 

f  lOOl.  CommiBMloner  may  apiH^Int  asMlstatatS)  etcj  ivk«^ 

may  admlnliiter  oaths. 

Tht  commissioner  of  jurors  may,  from  time  to  time  appoint,  and 
at  r^.easure  remove,  one  or  more  assistants,  clerks  in  his  office,  and 
messengers,  and  may  fix  their  compensation.  He  may  deeignate* 
in  writing,  an  assistant,  to  attend,  in  his  place,  the  drawing  of 
jurors,  for  a  particular  term.  The  oommissioner,  or  each  as- 
sistant, whom  he  designates  for  the  purpose,  by  a  certificate,  filed 
in  the  office  of  the  county  clerk,  may  administer  an  oath  or 
affirmation.  In  relation  to  any  matter,  embraced  within  the  pro- 
visions of  this  article. 

Id.,  part  t  f  24. 

{  1002.  All  public  ofllcerM  remufred  to  aid  the  eo^aata* 
sloner.  ^ 

The  president  and  commissioners  of  the  department  of  taxes 
and  assessments,  the  police  commlsaioners,  and  all  othef  public 
officers  in  the  city  of  Now- York,  must  render  to  the  comrali- 
sioner  of  jurors,  all  the  assistance  in  their  power,'  to  enable  him 
to  procure  the  names  of  persons,  liable  to  serve  as  trial  jurors. 

IdL.  I  13,  as  modified  by  L.  1873,  ch.  335,  Ql  80  and  87. 

I  1083.  [Am'd,  1889.}  Expennes  of  commlBBloner's  olAeei 
hoiv  paid. 

Suitable  and  proper  rooms  and  acrommodations  for  the  (S>n« 

missioner  of  jurors  shall  be  provided  by  the  city  of  New-York; 

The  commissioners  of  the  sinking  fund  of  said  clty»  ia  case  no 

snch  provision  Is  made  in  any  building  owned  t^  or  imder  t^ 
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eotttrol  of  the  cHy;  shall- authoriEe  the  Veaefng  of  snttaUe  t^ooms 
and  accommodatfouft  in  said  city  for  snch  t)nrpO0e,  Pot  a  p^^ 
not  exeeedingf  five  years,  upon  such  tenns  and  conditions  as  said 
commissioners,  or  a  majority  of  them,  may  determine  to  be  rea- 
sonable and  just. 
L.  1886,  cb.  843. 

I  1004.  [Am*d,  1008^  1003.]  LUt  of  Jmrors  to  be  prepared, 
et  ceterai  eommlssloiier  to  decide  as  to  exemptions. 

The  Gommisaloiier  must  commence  the  preparation  of  lista  of 
trial  jiirors,  in  the  month  of  May,  in  each  year.  For  that  pur* 
pose,  he  must  proceed  as  follows:  He  must  prepare,  or  moat 
cause  to  be  earefuHy  prepared,  two  separate  lists,  instead  of  the 
one  list  as  heretofore  required  by  law.  Both  of  said  lists  shall 
be  kept,  in  all  respects,  in  the  same  manner  as  the  one  list  here* 
tofore  required  by  law  to  be  kept.  One  of  said  lists  shall  con- 
tain the  naines,  alphabetically  arranged,  with  the  occupation, 
place  of  business  and  residence,  as  far  as  those  particulars  can 
be  conveniently  ascertained,  of  each  of  those  persons,  eligible 
as  trial  jurors,  who  have  not  duly  registered  in  the  last  preceding 
election  Xor  city,  coupty  or  state  offices;  a^id  said  list  shall  be 
distinctly  marked  and  known  aa  the  "  non-voters  list."  The 
other  of  the  said  Usta  shall  contain  the  names,  alphabeticaUy 
arranged,  with  the  occupation,  place  of  business  and  residence, 
so  far  as  those  particulars  can  be  conveniently  ascertained,  of 
each  of  those  persons,  eligible  to  serve  as  trial  jurors,  who  have 
duly  registered  ia  the  last  preceding  election  for  city^  county  or 
state  offices,  and  said  last  mentioned  list  shall  be  distipctly 
marked  and  known  as  the  "  voters  list."  For  the  purpose  of 
ascertaining  whether  any  perflbn,  liable  to  serve  as  a  trial  juror, 
has  registered  as  aforesaid,  the  said  commissioner  of  jurors  may 
coiwtilt  t&e  .pobHsbed  lists  of  those  who  have  so  registered,  or 
the  said  commissioner  may  consult  any  other  available  source, 
which  eittill  furnish  hhn  with  the  requisite  information.  For  the 
purpose  of  ascertaining  the  names  of  all  persons  eligible  as  trial 
jurors,  the  sajd  commissioner  of  jurors  must  consult  the  last 
cedsufe  enumeration,  the  last  directory  published  for  his  re- 
spective territory,  ine  records  of  the  department  of  taxes  anfl 
assessments,  and  any  other  available  sources.  Upon  said  com- 
missioner of  iurors  being  furnished  by  any  citizen  with  the  name 
and  address  of  any  other  person,  accompanied  by  a  statement 
from  the  jperson  so  furnishing  the  same,  that  he  believes  that 
the  said,  person  is  liable  to  serve  as  a  trial  juror,  the  said  com^ 
misfiioner  of  j uxors  must  deal  with  the  said  name  and  address^ 
so  furnished,  him,  aa  with  the  name  and  address  of  any  other 
person  whom  the  said  commissioner  of  jurors  believes  liable  to 
serve  aa  a  trial  jaror.  He  must  hear  and  determine  all  daima 
for  exemption,  and  wavmt  keep  a  record  of  the  persons  escempted, 
and  of  the  period  of  time  for  which  the  exemption  of  each  ia 
aUowed. 

U  187(K  cli.  aao;  psttS  «f  |§  T  and  9;  L.  1902,  ch.  491;  L.  1908,  Cb.  Itf.  Ii» 
e«wl  Stpt;  1,  vm, 
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f  ^095.  Persons  may  be  required  to  testify  as  to  Juror's 
liability  to  serve*    Penalty  for  dlsobedlenee. 

The  coiDinisBioiier  may  eause  to  be  personally  seryed,  on  any 
person,  ■  within  the  city,  a  notice*  requiring  him  to  attend,  at  the 
commissioner's  office,  at  a  specified  time,  not  less  than  twenty- 
four  hours  after  service  of  the  notice,  for  the  purpose  of  testify- 
ing concerning  his  own  liability,  or  the  liability  of  any  other 
p^rs9|%,  to  serye  as  a  juror.    A  person  ^o  notified  must,  attend. 


and'te^ffy  accordingly.  If  he  fails  to  attend,  as  specified  In  the 
notice,  for  any  cause,  except  physical  inability;  or  if  he  refuses 
to  be  sworn,  or  to  answer  any  legal  and  pertinent  question,  put 
to  him  by  the  commiasioner;  he  forfeits  fifty  dollars  for  each 
failure  or  refusal.  One  or  more  suoceesive  notices  may  be  served 
upon  the  same  person,  where  he  fails  to  attend,  as  required  by  a 
foribcr  notice;  and  he  w  liable  to  the  same  penalty,  for  each  fail- 
ure Bo  to  attend.  But  the  commissioner  may,  in  his  discretion, 
dlfipense  with  the  personal  attendance  of  a^  person  so  notified, 
where  another  person,  cognizant  of  the  facts,  is  produced  and  tes- 
tifies in  his  stead;  and  where  a  person  has  so  attended  twice,  he 
cannot  be  required  to  attend  again,  in  the  same  jury  year, 
.ja.,  iwrt  of  1  9,  am'd. 

1 1(M>6.  [Ani*d,  1890.1  Commissioner  to  retnrn  lists  to 
county  clerk;  (Correction  of  lists. 

Oh  or  before  the  first  day  of  October,  in  each  year,  the  com- 
missioner must  return  to  the  clerk  of  the  city  and  county  of 
New-York,  to  be  filed  in  his  office,  certified  copies  of  the  lists, 
prepared  by  him,  of  the  persons,  liable  to  serve  as  trial  jurors  in 
the  courts  of  record,  for  the  ensuing  jury  year;  but  he  may  omit, 
from  such  certified  copies  of  the  lists,  the  names  of  those  persons 
who  hav^  served  as  prescribed  in  section  ten  hundred  and  eighty- 
four;  He  may,  from  time  to  time  thereafter,  Btrlke  from  the  lists 
kept  by  him,  the  name  of  a  person,  who  in  found  ny  him  to  be 
exempt  or  disqualified.  In  that  case,  he  must  record  the  reason 
why  the  name  is  stricken  off. 

L:  1847,  cb.  495,  psrti  <of  |  3,  remodelled:  L.  1890,  ch.  8T4.    In  ttftect  May 

f  1007.  [Am*d,  1^80,  1S06,  1001,  1902.]  Old  ballots  to  be  de- 
stroyed and  nov  ballotw  deposited}  snpplemental  lists) 
new  ballotfi  therefor. 

The  ballots  for  trial  jurors  for  the  current  jury  year  must  be 
prepared  by  the  coinmisslonor  of  jurors  who  may  use  for  that 
purpose  so  many  of  the  ballots  prepared  for  the  previous  year 
as  he  del'ms  exiiodicnt.  The  ballots  so  preserved  nfiust  1>e  retained 
by  the  commissioner  of  jurors  and  deposited  by  him  in  the  proper 
box  prepared  by  him  for  that  purpose,  as  hereinafter  provided, 
itnd  said  boxes  shall  be  retained  by  the  commissioner  of  jurors 
and  securely  locked.  It  shall  bo  the  duty  of  the  commissioner 
ef  jurors  to  provide  two  boxes,  instead  of  the  one  box  heretofore 
reqtiired^by  low.  In  one  of  these  boxes  he  shall  deposit  the  bal- 
lots containing  the  names  of  those  who  have  not  duly  registered 
for  the  purpose  of  voting,  as  hereinbefore  provided  in  this  article, 
and  in  the  other  t)f  said  bojces  he  shall  deposit  the  names  of  those 
who  h^ve  duly  registered  for  the  purpose  of  voting,  as  hereinbe- 
fore provided  in  this  article.  .  These  boxes  shall  be  distinctly 
marked  and  known  as  the  "non-voters  box"  aod  the  "voters 
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box/'  respectively*  The  said  commisBioner  of  jurors  ma7,  fyom 
time  to  time  Uiereatter  return  certified  copies  of  additional  listfi 
containing  the  names  of  persons  liable  'to  serve  as  trial  jnron 
which  are  omitted  from  the  former  lists,  except  the  names  of  those 
who  have  served  as  prescribed  in  section  ten  hundred  and  eighty- 
four  of  this  act;  and  the  naznes  of  qualified  jurors  that  have  been 
returned  to  the  commissioner  during  the  current  year  as  having 
been  fined,  discharged  or  excused,  and  the  ballots  containing  those 
names  must  be  prepared  in  like  manner  and  used  for  the  residue 
of  the  jury  year.  In  providing  additional  or  supplemental  lists, 
said  commissioner  of  jurors  shall  keep  separate  the  '*  voters  list " 
and  the  **  non-voters  list,"  in  the  sam«  mamier  as  ia'hereiObefore 
provided  in  this  article  with  regard  to  the  first  lists  filed  by  him. 
Jj.  1880,  ch.  848;  Zj.  1806.  ch.  874;  L.  1001,  ch.  600;  li.  1809,  ch.  Ol.  In 
effect  April  10,  1901. 

S  1098.  Humber  of  Jmrors  to  be  draivn  t^r  each  term  -  Of 
coajrt  of  record. 

The  number  of  trial  jurors,  to  be  drawn  for  each  term,  and 
each  separate  part  of  a  term,  of  a  court  of  record  in  the  city,  at 
which  issues  of  fact  are  triable  by  jury,  ijaust  be  fixed  by  a 
general  order  of  the  court,  or,  if  it  is  not  so  fixed  for  a  term,  or 
a  separate  part  of  a  term,  by  a  written  order  of  the  judge,  ap- 
pointed to  hold  the  same.  The  order,  or  a  certified  copy  thereof, 
must  be  filed  in  the  ofllce  of  the  county  clerk.  If  the  nuniber 
has  not  been  fixed,  in  either  mode,  at  the  time  of  the  drawing, 
one  hundred  trial  jurors  must  be  drawn  for  each  term,'  or  for 
each  part,  if  the  term  consists  of  two  or  more  separate  parts. 

Substitate  for  L.   1847,  cb.   496,  |  9. 

i  1008.  tAm'd,  1901.]  I^'hen  Jarora  to  be  drawn}  what  offll- 
cerii  to  attend   draw^lnv. 

On  a  day  designated  by  the  commissioner  of  jurqrs,  the  com- 
missioners of  jurors  or  his  assistant,  the  county  clerk  or  hie  dep- 
uty and  one  or  more  judges  of  a  court  of  record  residing  in  the 
county  of  New  York  must  attend  at  the  office  of  the  commis- 
sioner of  jurors  to  witness  and  assist  in  the  drawing  of  the  trial 
jurors  for  the  term  of  a  court  of  record  at  which  issues  of  fact 
are  triable  by  a  jury. 

I,.    1901.    ch.   eOO.    In  effect  April  27,    1901.  ' 

SHOO.   [Am*d,  3.901.]    Notice  of  drawing. 

At  least  three  days  before  the  drawing  the  commissioner  of 

jurors  must  cause  written  notice  thereof  to  be  served  upon  the 

county  clerk  or  his  deputy  and  at  least  three  of  the  judges  of 

the  courts  of  record  residing  in  the  city. 

li.  1901,  ch.  600.    In  effect  April  27,  1901. 

f  1101.  (Am'dy  1801.]  Proceedlngra  If  ofllcers  do  not' appear. 

If  at  least  one  judge  of  a  court  of  record  residing  In  the  county 
of  New  Xork  and  the  commissioner  of  jurors  or  his  assistant 
and  the  county  clerk  or  his  deputy  do  not  attend  at  the  time 
and  place  named  in  the  notice  the  commissioner  or*  jurors,  or,  in 
his  absence,  his  assistant,  must  adjourn  the  drawing  to  the  ne^t 
day.     Thereupon   the   commissioner   of.  jurors   piust    forthwith 

cause  to  be  served  upon  the  absent  commissioner  pp  county  'derk 

,  .     ■-■    -^    '      ■     -I   .'ii ■- 
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and  upon  at  least  three  judges  of  courts  of  record  residing  in  the 
coflnty  of  New  York  written  notiee  to  attend  the  drawing  upon 
the  adjoamed  day. 

L.  1901,  ch.  600.    In  effect  April  27,  1901. 

f  lioa.  IVlaen  Jvrr  to  b«  dra^trm  out  adjottrned  d»y. 

If  tiie  officers,  specified  in  section  1099  of  this  act,  attend  upon 
the  adjourned  day,  but  not  otherwise,  the  cleric,  or,  in  his  ab- 
sence, the  deputy-clerk,  must  proceed  in  their  presence,  to  draw 
the  jurors. 

8  1108.  [Am'd,  IMO,  1007.]  Mode  of  dr«.wiA«|  mUrateoi 
liiitii. 

The  box>  known  as  the*  **  uoa  voters  box  "  Jiball  be  first  dealt 
with,  and  all  the  ballots  drawn  Jieretrom,  before  any  of  the  bal- 
lots in  the  box  known  as  the  *  voters  box "  shall  be  drawn. 
'After  nil  the  saM  bai tots*  hare  been  drawn  from  the  said  **hou- 
voters  box,"  then  ballots  may  be  drawn  from  the  **  voters  box." 
In  the  event  that  it  becomes  necessary  to  use  said  ballots  a 
second  time,  belore  new  lists  are  furnished,  the  same  order  of 
drawing  as  between  the  *'  voters  box  "  and  the  **  uou-vottsrs  box  ** 
«hall  be  observed  as  when  the  ballots  were  first  drawn  respect- 
ively therefrom.  lu  othcar  respects  the  drawing  must  be  con- 
aueted  as  follows: 

.  1.  The  county  clerk,  or  his  deputy,  must  shake  the  box  cou- 
taiiiiug  the  ballotsv  so  as  to  thoroughly  mix  them. 

2.  lie  must}  then,  without  seeing  the  name  contained  in  any 
ballot,  jpubliciy  draw  out  of  the  box  one  ballot;  and  continue  to 
draw,  m  like  manner,  one  ballot  at  a  time,  until  the  requisite 
number  has  been  drawn. 

3,.  A. minute  of  the  dn^wing  must  be  kept  by  one  of. the  attend- 
ing oncers,  in  wliich  must  be  entered  the  name  cpntained  in 
each  ballot  drawn,  before  another  ballot  is  drawn. 

4.  [Atii^dj  Ittut.]  •  After  drawing  the  reQulsito  nnmber,  the 
ininute  of  the  drawing,  containing  the  names  of  the  persons 
drawn,  and  spocifyirtK  for'  what  court  and  for  what  term  they 
were  drawn,  must  be  wffned  by  the  clerk  or  his  deputy  and  the 
attending- officers  and  filed 'fe  the  office  of  the  commissioner  of 
jurors. 

See  2  R.  S.  414.  {  29;  L.  1002.  ch.  491;  L.  1907,  cb.  T6.  In  ftlEect  April 
16,   1907. 

S  1X04.  Id.}  where  term  conslBts  of  t'wo  or  more  parts. 

•If  the  term  consists  of  tWo  or  more  seiJarnte  parts,  the  trial 
lurOrs  for  each  part  mu«t  he  dmwTi,  and  a  minute  of  the  draw- 
ing mtiflt  fee  made,  signed,  and  filed,  and  the  subsequent  proceed- 
ings must  be' the  same,  as  if  it  was  a  distant  term. 

f  llOS.  [Am*d»  180G.]  CommlMSioner  vamy  IsMse  notice  to 
Jprorif  dpawn^       •       .,      i. 

The  commissioner  inay  issue,  to  a  trial  juror  so  drawn,  a 
printed  notice,  informing  him  that  he  has  been  drawn,  and  will 
be  duly  notified,  and  containing  copies  of  such  portions  of  this 
article,  as  the  commissioner  deems  advisable. 

U  1870,  9b.  &«)^  .8  14;  U  1800,  ch.  725.    In  effect  June  9,  J890. 

I  t;iOO.  [A,m*4»  188Dy  1806.1  Commisvloner  to  tiotlfr  Jurova 
and  make  return. 

The  clerk  must  deliver,  to-  the  commissioner  of  jurors,  a  certi- 
fied copy  of  the  minute,  or  oresch  minute,  if  there  are  two  or 
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more.  The  commissioner  must  notify  each  juror,  named  thereisr 
to  attend  the  part  or  term*  for  which  be  was  drawn,  bj  serriac 
upon  him,  at  least  six  days  before  the  oommencement  thereof, 
a  notice,  addressed  to  him,  stating  that  he  has  beea  drawtt  aa 
a  trial  juror  for,  and  is  required  to  attend,  the  term  or  part, 
specified  in  the  notice.  The  notice  tnay  foe  served  pevaonaJAj,  or 
by  leaving  it  at  the  juror's  residence,  or  other  plaoe  »f  boaiiiiess, 
with  a  person  of  proper  age  and  discretioiu.  Before  the  com- 
mencement of  the  term  or  part,  the. commissioner  must  file,. with 
the  clerk,  the  certified  copy  of  the  minute,  with  a  return,  under 
his  hand,  indorsed  thereupon,  or  annexed  thereto,  naminir  ^acb 
person  notified,  and  specifying  the  manner  in  which  he  was  noti- 
fied, and  the  time  and  place  of  the  servire  of  such  notice...  >$uch 
return  shall  be  presumptive  evidence  olP  the  fact  of  such  service. 
An  affidavit  of  the  person  by  whom  each  service  shall  have  been 
made,'  stating:  the  manner,  time  and  jplace  of  such  service  shall 
accompany  such  return, 
li.   1880,  eta.  843;  L.  1896,  ch.  726.    In  effect    Jutie  0,  1800. 

-fllOT.  Cleric  ^t  bovrt  to  certifr  Au  to  mode  oi  verrlee. 

The  clerk  of  each  court,  for  a  term  of  which  trial  jurors  are 
notified  to  attend,  by  the  sheriff,  must  certify  to  the  clerk  of  the 
board  of  alderman,  each  case,  where  less  than  a  majority  of  the 
pe^sAnsr  named  in  a  rainYrte  of  a«  drawing,  Are«retimie*  As  •^nsba- 
aBr  served.  The  board  of  aM<innl>D  are'TirohlMted  from*  ttilo\rt»g' 
or  paying  any  fees  or  charges  to  the  sheriff,  for  notifying  any*  of 
the  pc^rsons  named  in  that  minute,  or  for  makiniT'  a* return  there- 
upon. A  clerk  of  a  court,  who  omits  to  notify  the  elerfcof  the 
board  of  aldermen,  as.  prescribed  in  this  section,  is  liable  to  a 
penalty  of  one  hundred  dollars,  for  eftch  omission,  to  be  recovered' 
Dy  any  person  suing  therefore 

I..  ISSd,  oh.  498,  ff  9. 

|1108b  [Ajn>4,  ISSO,  1890.]  Court  mAy  order  new  yatiel 
to  1»e  drawn  ditrlnv  t«r«ii. 

At  any  time,  during  the  sitting  of  a  t^rm  of  a  court  of  record 
in  the  city,  the  court  may  dir«H*t  an  additional  tiumbek-  of  trial 
jurors  to  be  drawn,  for  thc^  term,  or  for  the  part,  at  which  the 
order  is  made.  The  order  must  specify  the  number  to'  be  drawn, 
and  the  time  of  di*awing.  The  drawing  may  be  made,  either  in 
open  court,  under  the  direction  of  the  judge;  or  in  the  "Ordinary 
manner,  except  that  notice  is'  not  required.  The  commissioner 
must  forthwith  notify  the  jurors  drawn,  by  such  a  notice  as  the 
court  directs,  to  attend  the  t^rw  or  fthrtl  at  the  time  specified  ki 
the  order.  He  must  forthwith  file  with  the  clerk  of  said  court  ft  * 
retrim,  under  his  hand,  naming  each  person  so  not»flt*d,  artd 
specifying  in  each  case  the  manner,  time  and  place  (^f  the  service 
or  ^ch  notice.  Such  return  shall  be  presumptive  evidence  of  the* 
fact  of  such  servitf*.  An  affidavit  of  the  person' by  whom  each 
service  shall  have  been  made,  stating  the  manner,  time  dnd:  place 
of  such  service  shall  accompany  such  return. 

It.  1880,  ch.  343;  L.  1800,  eh.  728.    In  Effect  7aiie  9,  1896.    S«6  |  1140,  post. 

|11€9.  Conrt  of  :reeord  to  line  Juvor  for  non»ntt«ndanoo| 
power  to  remit .  (fine* ;  . 

Where  a  peraon,  duly  drawn,,  and  notified  to  attend  a- term. of 
a  co«rt  W/re^cffi^'M  a  trial  juror,  fails  to  attend,  .al  tlie,  thne. 
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specified  in  the  notice,  or  from  day  to  day,  the  court,  at  that  term, 
mttBt  impose  upon  him  a  fine  of  not  less  than  fifty  nor  more  than 
two  hundred  and  fifty  dollars.  A  fine  thus  imposed  mtiy  be 
wholly  or  partly  remitted,  by  direction  of  the  judsre,  in  open 
court,  before  the  end  of  the  same  term,  and  upon  good  cause 
shown-;  otherwise  it  shall  not  be  remitted,  except  as  prescribed  in 
sections  1113  and  1114  of  this  act.  Each  remission,  so  made  by 
the  judge,  in  open  court  at  the  same  term,  with  the  reason  there- 
for, must  be  entered  in  the  minutes  of  the  court.  This  section 
applies  to  a  special  juror,  as  well  as  to  an  ordinary  trial  juror. 
'  L.  i870»  ch.  589,  H  18  and  20,  omitting  the  last  clause  of  |  18. 

1 1110.  Juror  m&y  aUo  be  arrested  and  compelled  to 
■erve. 

Where  a  person,  duly  drawn  and  notified,  fails  to  attend  and 
serve,  at  a  term  of  a  court  of  record,  as  required  by  law»  without 
haying  been  excused,  the  court,  besides  imposing  a  fine,  as  pre- 
scribed in  the  last  section,  may  direct  the  sheriff  to  arrest  him, 
and  hvin^  him  before  the  court;  and,  when  he  haa  been  •  so 
brought,  )t  may,  in  its  discretion,  compel  him  to  serre. 

It.  1870,  ch.  539,  fi  3.   remodelle^L 

I  111*.  Jvrora  for  district  courts i  how  selected i  pvaiah- 
meAt  for  non«Attendaaice|  clerk's  dutyi  penalty  for  nec- 
lect, 

A  list  of  trial  jurors,  for  each  of  the  district  courts,  must  be  se* 
looted  by  the  commissioner  of  jurors:  and  must  consist  of  not  less 
than  fifty,  nor  more  than  one  hundred  jurors.  A  person  shall  not 
be  placed  upOn  such  a  list,  who  does  not  reside  in  the  district,  in 
which  the  court  is  held.  The  judge  of  each  district  court  must 
impose  a  fine  of  twenty-five  dollars,  upon  each  person,  duly  drawn, 
and  notified  to  attend  the  court,  as  a  trial  juror,  who  fails  to  at- 
tend, as  required  by  the  notice.  The  clerk  of  the  court  must,  with- 
in ten  days  thereafter,  transmit  to  the  commissioner  of  jurors  a, 
certificate,  showing  that  the  fine  h^s  been  so  imposed,  and  stat- 
inic  how  the  notice  to  attend  was  served  upon  the  delinquent,  in 
order  that  the  same  proceedings  may  be  had,  as  in  the  case  of  a 
delinquent  juror  in  a  court  of  record.  A  judge,  or  a  clerk,  who 
▼iolaten  this  section,  forfeits  one  hundred  and  fifty  dollars  for 
each  offence^ 

Id.,  part  of  f  29,  and  |  30,  conaolldated. 

f  1112.  [Am*d,  1880,  1004.]  SherllFs  iuryi  how  selected* 
etc. 

The  sheriff  of  the  county  of  New  York  shall  select  from  the 
list  of  trial  jurors  for  each  jury  year  the  names  of  not  less 
than  two  hundred  and  fifty,  nor  more  than  four  hundred  and 
fifty  persons,  to  constitute  the  sheriff's  jurors,  for  that  jury 
yearv  and  he  shall  forthwith  transmit  to  the  commissioQer  of 
jurors  a  list,  certified  by  him  containing  the  names  of  the  per- 
sons so  selected,  with  the  proper  additions  of  each,  and  showing 
that  they  have  been  selected  as  prescribed  in  this  section.  The 
sheriff  must' cause  ballots  to  be  prepared  as  prescribed  In  Article 
second  of  title  third  of  this  chapter  and  to  be  deposited  In  a 
proper  box.  Where  the  sheriff  is  authorized,  or  required  by  law, 
to  impaUe)  a  jury  for  any  purpose,   the  requisite  number   of 


*.10,t.4,a.l  NBWYORK.  §1118 

ballots  must  be  drawn  from  the  box,  as  prescribed  in  tliat 
article,  by  the  sheriff,  or  by  his  under-sheriff,  or  deputy  sheriff. 
But  the  sheriff  may,  in  his  discretion*  divide  the  names  contained 
in  the  list  into  three  panels,  each  containing^  an  equal  number  of 
names,  as  nearly  as  may  be.  In  that  case  he  must  desigrnate 
the  months  in  which  ench  imnel  will  be  used,  so  that  ■  the  jury 
duty  shall  be  distributed  equally,  as  nearly  as  may  be,  among 
the  jurors;  and  ballots  shall  be  deposited  in  the  bo]t,  at  the 
beginning  of  each  month,  containing  the  names  of  the  -jurors 
designated  for  that  month.  • 
U  1886.  ch.  57a;  L.  1904,  cb.  22.    In  effect  Sept.  1,  1904. 

f  1118.  [Am^d,  1895.]    Reulttlns  »Ad  enfovolnff  Jitrr  Mm^m. 

Upon  receiving  the  return  to  the  minute  and  certificate  required 
by  the  provisions  of  section  ten  hundred  and  eightv-nine  to  be 
filed  in  the  office  of  the  commissioner  of  jurors,  and  the  Certificnte 
required  to  be  transmitted  to  said  commissioner  of  jurors^  as  pre- 
scribed in  section  eleven  hundred  and  eleven,  said  commissioner 
shall  transmit  a  list  of  the  delinquent  jurors  who  have  beffn  re- 
turned as  fined,  to  the  counsel  to  the  corporation  of  said  city, 
whose  duty  it  shall  be  to  apply  forthwith  to  a  judge  of  the  court 
in  which  such  fine  shall  have  been  imposed,  for  an  order  direct- 
ing each  delinquent  trial  juror,  returned  as  having  been  fined  in 
such  court,  to  show  cause  before  the  judge  by  whovn  such  fine 
was  imposed,  or  such  other  judge  as  may  be  designated  in  such 
order,  should  the  judge  by  whom  such  fine  was  imposed .  have 
ceased  to  be  a  member  of  such  court,  or  for  any  other  res^on 
shall  be  unable  to  hear  such  proceeding  at  a  time  and  place  to 
be  named  therein,  why  the  payment  of  the  fine  should  not  be  en- 
forced. In  case  of  the  absence  of  such  judge  at  the  time  and 
place  mentioned  in  said  order,  the  proceedings  thereunder  may  be 
conducted  before  such  other  judge  of  said  court  as  may, be  then 
and  there  present.  Said  order  shall  be  served  upon  the  person? 
to  whom  the  same  is  addressed,  by  delivering  to  each  one  per- 
sonally, and  leaving  with  him,  a  copy  of  the  same.  It  shall  be 
the  duty  of  the  commissioner  of  jurors  to  cause  such  orders  to  be 
served. 

Such  service  may  be  made  by  any  person  by  whom  a  summons 
in  a  civil  action  in  a  court  of  record  might  be  served  who  may 
be  designated  for  the  purpose  of*  the  commissioner  of  jurors  and 
proof  of  such  service  may  be  made  by  affidavit.  The  proofs  or 
such  service  shall  be  transmitted  to  the  counsel  to  the  corporation. 
In  case  of  a  failure  to  make  such  service  it  shall  be  the  duty,  of 
the  commissioner  of  jurors  to  transmit  to  the  counsel  to  the  cor 
poration  the  affidavit  of  the  person  charged  with  the  duty  oX 
making  such  service,  setting  forth  the  reasons  for  such  failure 
and  the  efforts  made  to  effect  such  service.  As  many  delin- 
quents may  be  included  in  one  proceeding  as  the  counsel  to  the 
corporation  may  determine,  but  the  copy  of  the  order  required  to 
be  served  upon  each  delinquent  need  not  specify  the  names  of 
other  d«linqueBts>  inolnded  in  the  same  proceeding.  If  the  de- 
linquent attends  in  obedience  to  said  order  to  show  cause^  the 
judge  before  whom  the  same  is  heard,  may,  for  good  c&use 
shown,  remit  such  fine  in  whole  or  in  part.  If  such  fine  is  not  re- 
mitted, or  is  remitted  only  in  part,  the  judge  shall  order  the  said 

•  So  In  orlglnal. 
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Hue,  or  so  much  thereof  as  shall  not  have  been  renitCed  as  tiie 
case  may  be,  to  be  enforced.  If  the  delinquent  shall  fail  to  ap- 
pear»  a  like  order  shall  be  made  for  the  eoforcement  of  the  fi&e 
upon  due  proof  by  affidavit  of  the  service  upon  such  delinqnent 
of  such  order  to  show  cause.  In  ail  cases  in  which  a  fine  shall 
be  ordered  to  be  enforced  in  whole  or  in  part,  costs  not  exceeding 
ten  doUans  in  each  case,  shall  be  awarded  against  the  delinquent, 
which  shall  be  added  to  and  form  a  part  of  the  fine  to  be  en- 
forced. The  order  for  the^  enforcement  of  a  fine,  in  whole  or  in 
part  shall  be  conclusive  with  respect  thereto..  An  appeal  may  be 
taken  from  any  such  order  not  made  on  default  to  the  appelli^te 
division  of  the  court,  to  which  an  appeal  now  lies  from  any  order 
or  j^drment  made  or  rendered  In  the  eourt  in  wlkioh  'such  ftae  is 
imposed.  Such  appeal  shall  be  taken  in  the  same  time  and  in 
like  manner  as  is  now  provided  by  law  in  relation  to  appeals 
from  orders  made  in  such  court  and  shall  be  final. 

U   1885,  «h.   046. 

f  1114.  [Repealed,  ch.  343,  L.  1889.] 
I  lliB.  (Repealed,  ch.  343,  L.  1889.] 
I  1116.  (Repealed,  ch.  343,  L.  1889.] 

flllT.  fA.«ii*d,  1889.]    Umeollected  flnen,  ettfereelmeiit  ef. 

A!l  orders  for  the  enforcement  of  the  payment  of  fines  shall  be 
filed  ill  the  office  of  the  county  clerk  in  said  city,  who  must  niske 
in  the  docket-book  of  judgments  kept  by  him  in  the  same  entries, 
Ss  nearly  as  may  be.  with  respect  to  each  fine,  as  if  it  were,  a 
final  judgment  rendered  in  action.  When  the  entries  have  beeh 
made,  the  fine,  includinjr  costs  with  interest  thereon,  from  the 
date  of  the  order  of  enforcement,  becomes  a  fien  upon  the  real 
property  of  the  person  fined,  in  like  manner  and  to  the  same  ex- 
tent as  if  it  was  recovered  by  a  judgment  in  the  supreme  court, 
and '  an  execution  to  collect  it  may  be  issued,  directed  to  the 
sheriff  of  the  city  and  county  of  New-York,  as  upon  such  a  judge- 
ment. The  commissioner  has.  in  relatioh  to  the  execution,  and 
the  satisfaction  of  the  fine,  all  the  powers  of  the  attorney  for  a 
party  recovering  such  a  judiprment  in  relation  to  the  judgment,  and 
the  execution  issued  thereupon.  Upon  the  return  of  any  such 
execution  unsatisfied,  in  whole  or  in  part,  the  court  in  which  such 
•fine  shall  have  been  imposed  shall  have  power,  on  the  application 
of  the  commissioner  of  jurors,  and  upon  such  notice  as  the  court 
shall  direct,  to  punish  the  delinqnent  juror  for  misconduct,  in  fail- 
ing to  pay  such  fine,  or  as  much  thereof  as  may  remain  unpaid, 
by  imprisonment  not  exceeding  thirty  days  in  the  county  jail. 

U  lS6d.  cb.  343. 

I  llliS.  (Am'd,  18S9.]  CoaiMiiiBloner  to  reoelve  flm«B|  iu»- 
oovatii  of. 

The  cotnmissioner  of  jurors  must  receive  all  moneys  paid  or 
collected  for  fines  or  penalties,  as  prescribed  in  this  article;  and 
he  may  make  all  payments  therefrom,  which  he  is  authorfted  by 
this  article  to  make.    He  must   give  a  receipt  for  any  money 
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paid  to  him,  for  a  fine  or  penalty.  He  mirat  keep  a  JiMt  and 
faithful  acco^nt  of  all  receipts  and  payments,  by  items,  showing 
the  name  of  the  person  from  whom  each  sum  of  money  was 
receiyed  and  to  whom  each  sum  of  money  was  paid;  and  muflrt, 
at  all  reasonable  times,  keep  his  account  open  to  public  inspec- 
tion. At  the  end  of  each  calendar  year,  his  account  must  be 
reirified  by  his  affidayit,  to  the  effect  that  it  is  in  all  respects 
jnst  and  true;  and  that  he  has  not  received  any  sum  of 
money  during  the  year,  for  which  h«  has  not  charged  himself 
in  the  account;  and  the  commissioner  must  thereupon  pay  over 
to  the  chamberlain  of  the  city,  the  balance,  if  any,  in  his  hands. 
The  account  must  immediately  be  transmitted  by  the  commis- 
•rttotter  to  the  clerk  of  the  board  of  aldermen,  and  must  be  pub- 
lished in  the  newspaper  designated  as  prescribed  by  law,  for  the 
publication  of  the  otBcial  proceedings  of  city  ofScers. 

L.   1880,  ch.   MS. 

I  1118.  £Am'd,  1888,  1802.]  Corp4»r»Uon  coanMl  to  pvoac- 
cate«  et  oeteva^ 

The  counsel  to  the  corporation  shall  conduct  all  the  proceedings 
for  the  enforcement  and  collection  of  such  fines,  in  the  name  and 
on  behalf  of  the  commissioner  of  jurors.  It  shall  be  the  duty  of 
the  counsel  to  the  corporation  to  make  a  separate  report  once 
every  three  months  to  the  mayor  -of  said  city,  which  report  shall 
state  the  number  of  the  persons  fined  according  to  the  papers 
transmitted  to  him  by  the  commissioner  of  jurors,  since  his  last 
report,  the  amount  of  such  fines,  the  number  of  the  persons  pro- 
ceeded against  by  him  since  his  last  report,  the  number  of  the 
persons  against  whom  orders  for  the  enforcement  of  fines  shall 
have  been  made  since  bis  last  report,  the  number  of  persons 
whose  fines  shall  hare  been-  remitted  in  whole  or  in  part,  and  the 
amouttts;  aJsb  a  statement  of  all  proceedings  whensoever  taken, 
in  which  the  remedies  for  the  collection  of  such  fines  shall  not 
have  been  exhausted,  showing  the  condition  of  each  proceeding. 
He  shall  also  state  the  amount  of  fines  collected  during  the  three 
months  fyr^ceding  said  report,  and  the  disposition  of  the  same. 
It  shall  be  the  duty  of  the  mayor  to  cause  said  report  to  be  pub- 
lished in  the  City  Record,  within  ten  days  after  the  same  is 
received  by  him. 

Si.  1880,  ch.  348:  L.  1009,  ch.  4M.  Tn  effect  AprU  10,  1002. 

I  llflO.  Penalty  for  phy-alelan  fflvinfr  false  certlflcate. 

A  physician,  who  knowingly  gives  a  false  certificate,  or  makes 
a  false  representation,  for  the  purpose  of  enabling  or  assisting 
a  person*  to  be  disoharged,  excused  or  exempted  from  seifvice, 
a«  a  trial  juror  in  the  city  and  county  of  New* York,  is  guilty  of 
a  misdemeanor. 

L.  1870,  ch.  (30,  I  12,  am'd. 

11191.  Per«<m«  reavlred  to  fiirttlsl&  In  forma  tl  on  |  penalty 
for  refnsaly  etc. 

A  person  to  whom  application  is  made,  witbin  the  city  of  New- 
York,  by  the  commissioner  of  jurors,  or  by  his  authority,  for 
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-  iDformation,  as  to  a  fact,  upon  which  the  liability  of  himself 
.or  «B7  Qtiker  person,  to  serve  as  a  trial  juror,  depends,  and  who 
refuses  to  give  information  roJiating  thereto,  which  he  can  give, 
■or. knowingly  gives  false  information  relating  thereto;  or  a  per- 
son who  knowingly  makes  to  the  commissioner  of  jurors^  or  to  a 
persoa  acting  by  his  authority,  a  false  representation,  as  to  the 

•  identity,  residence,  or  any  other  matter,  relating  to  the  liability 
.  of  himself,  or  any  other  person,  to  serve  as  a  trial  juror,  forfeits 

fifty  doilare  for  each  offence. 

•  M.,  f  10,  mm*d. 

i  1122.  PanlBliin.ent  for  bribery  of  ofllcery  eto*9  ^T  Jnror 
dravrn. 

A  person  who  gives,  pays,  promises,  or  offers,  money,  or  any 
other  thing,  to  the  commissioner  of  jurors,  the  sheriff,  the 
county  clerk,  or  other  clerk  of  a  court;  or  to  the  deputy  of, 
or  a  person  employed  by,  the  county  cierk  or  other  clerk  of  a 
court?  or  to  an  officer,  messenger,  or  other  person,  employed 
by  the  sheriff,  or  the  commissioner  of  jurors;  tor  the  purpose  of 
enabling  or  assisting  himself,  or  any  other  person,  named  or 
■  .drawn  as  a  trial  juror,  to  evade,  or  to  be  discharged,  exempted, 

•  or  excused  from  service;  or  who  knowingly  makes  a  fals*  state- 
.ment  or.  representation,^  to  a  judge,  the  commissioner  of  jurors, 
■or  a  member  of  the  board  of  enforcement  of  jury  fines,  for  such 
a   purpose;   or   who   knowingly   retains,    conceals,   suppresses,    or 

.wilfully  destroys,  a  notice  to  attend,  before  the  commissioner 
of  jurors,  or  at  a  term  of  a  court,  or  any  other  paper,  relating 
to  the  liability  to  serve;  or  service,  as  n  trial  juror,  left  at  tht» 
residence  or  place  of  business  of  another,  who  has  been  name«\ 
or  drawn  as  a  trial  juror,  is  guilty  of  a  misdemeanor.  Th«> 
district-attorney  must  prosecute  for  each  offence,  specified  In 
tlys  or  the  next  two  sections,  which  comes  to  his  knowledge. 

t     L..  1870,  ch.  530,  part  of  f  11,  «m'd. 

f  1123.  [Am'd,  1880.1    I«l.;  for  officer  accepting  brlbea,  etc. 

Any  person  who  takes  money,  or  any  other  thing,  as  a  gift, 
^^ibe,  or  payment,  for  the  purpose  of  enabling  or  assisting  a 
person,  named  or  drawn  as  a  trial  juror,  to  evade,  or  to  be 
discharged,  exempted  or  excused  from  jury  duty;  or  who  wil- 
fully nnd  knowingly  prevents  or  hinders  the  execution  of  any 
provision  of  this  article,  is  guilty  of  a  misdemeanor. 

Id.,  part  of  (he  itame  Roctlon;  L.  1889,  ch.  343. 

.  I  ];t24«  Id. I  for  conooallmir  offer  to  take  bribe,  etc« 

A  person,  named  or  drawn  as  a  trial  juror,  to  whom  an  offer 
or  suggestion  to  procure  his  discharge,  exemption,  or  excuse  from 
jury  duty,  for  or  in  consideration  of  a  corrupt  inducement  or 
reward,  is  made  by  any  person,  and  who  fails,  within  twenty-four 
.hours  thoronfter,  to  inform  the  commissioner  of  jurors  thweof, 
'Is  guuty  of  a  misdemeanor. 

f  I(t,  the  vemaliKSer  of  9  11. 
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f  112B.  False  •'vrearlnsi  iprhen  perjury. 

A  person,  who  sweaea  falsely  in  an  aAdavit,  or  testifies  falsely 
upon  an  inquiry,  made  as  prescribed  in  this  article,  is  guilty  of 
perjury,  in  a  case  where  falsely  swearing,  in  an  affidavit,  used 
upon  a  motion  in  a  ciyil  action,  or  falsely  testifying,  upon  th^ 
trial  of  an  issue  of  fact  in  such  an  action,  would  constitute  that 
crime. 
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ARTiCIiES  SBOOBn>. 

PiromsioTU  riilating  to  trk^  Jurors  in  the  county  qf  KingK 

Bm.  1196.  QnAllflcatlotis  of  frlal  Jurorf. 
1127.  Persons  exempt  from  serylce. 
11%.  Evidence  of  right  to  ezemptMft  tecertaln  cases. 
1129.  Length  ofjux7  service  required.    Notice  to  Juror  to  attend, 
liao.  When  court  to  excuse  Juror  from  service. 
1131.  Clerk  of  court  to  certify  to  eommlasloner,  as  to  attendance,  excuaea,  flnea. 

etc.,  of  Jurors. 
1188.  Commissioner  of  Jurors  to  select  trial  Jurors ;  his  general  powers. 
1188.  Id  ;  to  receive  fees  and  fines  for  benefit  of  county. 

1184.  Supervisors  to  provide  for  his  expenses,  etc. 

1185.  Assessors  to  return  persons  liable,  and  commissioner  to  select  Jurors. 
1188.  When  commissioner  to  publish  notice,  and  receive  evidence  of  exemption. 

1187.  Commissioner  to  prepare  list,  and  file  transcript.  ^ 

1188.  Supplemental  lists  may  be  afterwards  made. 
1180.  Ballots  to  be  prepared,  and  deposited  In  box. 

1140.  What  officers  to  atteDd  drawing ;  how  many  Jurors  to  be  drawn. 

1141.  Proceedings  preliminary  to  drawing. 
1143.  Drawing :  now  conduoied. 

1143.  Certificate  to  be  made,  and  boxes  sealed  up. 

1144.  Subsequent  drawiiigs ;  how  conducted. 

1145.  Proceedings  when  first  box  exhausted. 

1148.  Commissioner  to  transmit  panel  to  sheriff ;  sheriff  to  notify  Jurors. 

1147.  Days  for  which  the  Jur«>rs  are  to  be  notified.      Excusing  Jurora,  and 

changing  days  of  their  attendance. 

1148.  Sheriff  to  make  return  of  Jurors  notified. 

1148.  Court  may  at  any  time  order  a  new  panel.    How  drawn. 

1190.  Ju>x>r8  In  certain  special  proceedings. 

1151 .  Compensation  to  Judges,  etc..  for  services  under  this  article. 

115il.  Court  of  record  to  fine  Juror  for  non-attendance. 

1158.  Juror  may  also  be  arrested,  and  compelled  to  serve. 

1154.  Commissioner  to  notify  Jurors  fined  to  appear ;  board  for  remission  and 

enforcement  of  fines. 

1155.  Commissioner  to  collect  fines,  and  to  make  return  of  unpaid  fines ;  precept 

thereupon. 
1166.  Fines,  not  collected  under  precept,  to  be  docketed  and  enforced  aa 
Judgments. 

1157.  when  Hen  discharged.     . 

1158.  Commissioner,  etc.,  corruptly  omitting  name.  Is  guilty  of  felony. 
1158.  Commissioner's  other  wilful  neglect,  a  misdemeanor. 

1180.  Oiving  false  Information,  or  suppressing  notice,  a  misdemeanor. 
1161 .  Penalty  for  physician  giving  false  certificate. 
1163.  Commissioner  to  report  and  pay  over  money. 

I  1120.  [Ain*d,  1897.]    anoliflcatloiiis  of  trial  Jurorii. 

In  order  to  be  qualified  to  serve,  as  a  trial  juror,  in  a  court  of 
record  in  the  county  of  Kings,  a  person  must  be: 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  that 
county. 

2.  Not  less  than  twenty-one,  nor  more  than  seventy  years  of 
age. 

3.  The  owner,  in  his  own  right,  of  real  property,  of  the  value 
of  one  hundred  and  fifty^  dollars,  or  of  personal  property,  of  the 
value  of  two  hundred  and  fifty  dollars;  or  the  husband  of  a 
woman,  w^ho  is  the  owner,  in  her  own  right,  of  real  or  personal 
property,  of  that  value. 

4.  In  the  possession  of  his  natural  faculties;  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions;  intelligent;  of  sound  mind 
and  good  character;  and  able  to  read  and  write  the  English 
language  understandingly. 

See  H  1027  and  1079.  ante. 

L.M868,  cb.  322,  part  of  f  7;  and  subds.  1,  2  and  11  of  |  10  of  the  sane 
act.     L.  1887.  ch.  406.     In  eflTect  Sept.   1.  1807. 

I   1127.   [Am'd,  lIHNt]    Peraons  exempt  from  aerirloe. 
Either  of  the  following  porson.s,  although  qualified,  is  entitled 
to  an  exemption  from  service,  as  a  trial  juror,  upon  his  claimiag 
an  exemption,  as  prescribed  in  this  article: 
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1.  A  dergyman,  or  a  minister  trt  kny  religion,  officiating  as 
such,  and  not  following  any  other  calling. 

2.  tAkn'd,  1881, 188CS;  isds,  1904.]  A  practicing  physiciiin,  gur- 
gBon  or  inrgeon  dentist  having  patients  requiring  ma  daily  priy< 
fessional  attention,  not  following  any  other  calling;  a  liednsed 
pharmaceutist  or  pharmacist,  while  actually  engaged  in  his  -pvo- 
Cession  as  a  means  of  livelihood;  a  duly  registered  reterinary  sur- 
geon actually  engaged  in  his  profession  as  a  means  of  j^ivelihood, 
and  a  duly  licensed  embalmer  actually  engaged  in  Uls' p**'>f essibn 
as  a  m^ans  of  livelihood. 

li.  1898,  cb.  318;  U  1004,  ch.  416.    Ill  effect  Bept.  1,  1904. 

S,  lA^^^^f  iSTd.i  ,^||  attoi;n£y.  oQ  .counsellor  atiUwy  i:acQlar)y 
engaged  in  the  practice  of  the  law,  aj9  a  means  of  livelihood.  . 

4.  [Am'd,  1904,  luOS.]  A  professor  or  teacher  in  a'  college, 
academy  or  public  school,  or  in  a  private  school  for  the  iHEitrGc- 
tion  of  pupils  in  the  usual  branches  of  education,  not  foTldwing 
any  other  calling,  or  an  editor,  editorial  writer,  artist  or  reporter 
of  a  daily  newsrpaper  or  pres.^  association  regularly  employed  as 
such  and  not  following  any  other  vocation. 

I*.  1904,  eb.  43;  L.  1006,  cb.  437.    Id  effeot  Sept.  1,  190S. 

5.  The  holder  of  an  office,  nnder  the  United  States,  or  th/^. 
State,  or  the  county,  or  the  city  of  Brooklyn,  or  a  town  of  the 
county;  whose  official  duties,  at  the  time,  prevept  )bis  attendance 
as  a  juror.  .    ; 

U.  A  captain,  engineer,  or  other  officer,,  actually  employed  upon, 
a  vessel,  making  regular  trips;  or  a  licensed  pQot^ .  aptua^y' 
following  that  calling.  .  ,{ 

7,  [Am'd,  1902.]  A  superintendent,  conductor,  pr  engineer,  eta 
ployed  by  a  railroad  .company,  other  than  a  street  n^ilroad^  com- 
pany; or  a  telegraph  operator,  employed  by  a  press,  association  ok 
a  telegraph  company,  who  is  actually  doing  duty  m  an  qffice,^  oi 
along  the  railrofid  or  telegraph  linie,  pf  the  company  or  association* 
by  which  he  ia  employed. 

L.  19i;»,  cb.  291.    In  effect  Sept.  1,  100ft.  ,    ,    ■       ■ 

8.  An  officer,  non-commissioned  officer,  musician,  or  private, 
actually  serving  in  a  brigade,  regiment,  battalion,  company,  or. 
troop,  of  the  national  guard  of  tl»e  State,  unlformod  and  equipped,' 
according  to  law,  and  faithfully  performing  his  dttty,  by  maaing 
the  parades,  and  attending  the  drills,  inspections,  and  reviews, 
required  by  hiw:  or  a  general  or  stftff-offlcer/nctVfally performing 
duty  as  such;  or  a  person  who  has  been  honorably  dlschiflfed 
from  the  national  guard,  after  fire  years*  aerrice,  in .  either 
capacity. 

R  A  person,  who  has  been  honorably'  discharged  from  the 
military  forces  of  t)ke  State,  after -seven  years*  faithful  service 
therein.  But,  in  order  to  entitle  a  peorson  to  exemption,  undev 
this  subdivision,!  his  service  must  have  been  i>erformed,  before 
the  23d  day  of  April,  1S62,  either  as  a  generjilor  staff-officer» 
or  as  an  officer,.  noUTCommisaioned  officer^  musician,  or  prlvate« 
in  a  uniformed  battalion^  company,  or  .troop,  of  the  militia  of 
the  State,  ;and  arjned,  uniformed,  s^un  equipped  accordiixg  tp 
law;  or  a  portion  thereof,  during  that  potiod,  and.  U}  Oiat 
capacity,  and  the  remainder,  since  the  23d  ,day  of  Apri),  18621 
as  ft.  member  of  the  national  guard  of  the  State. 

10.  A  iperson, '  Who,  altet  fatthftifly  peiWrmlng  th*^  (Mtiefe  of 
ft  flrei&n,  in  a  fire  company  or  fire  department,  duly  'orga]ii:i}d, 
according  to  the  laws  of  the  State,  for  ..five  successive /years,  has 
been  bonorabiy  discharged  therefrom;  or  who  is,  at  the.'tiiii^,  an 
officer  or  member  of  a  fire  company,  duly  organized,  Arc«)r;r(lm«{ 
to  the  laws  of  the  State,  aifd  faithfully  performing  his  duty 
therein. 

11.  A  perbi^n,  who  is  physically  incapable  of  performing  jury 
duty,  by  reason  of  severe  sickness,   deafness  or  other  physical 
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12..  A  person  belonging  to  the  army  or  navy  of  the  United 
States;  or  to  the  police  force  or  fire  department  of  the  etty- of 
Booohlyn. 
- 18.  A  person  otherwise  specially  exempted  by  law^ 

L.    1808,   Ch.   822,    |   10,    am'd. 

.14.     [Added,  1001.]    A.  duly  licensed  engineer  of  steam  boilers 
actually  employed  as  such. 
L.  1901,  ch.  241.     In  effect  Sept.  1,  1901. 

I  1198.'  B^ridence  of  rlffht  to  exemption  in  certttln  eases. 

The  evidence  of  the  right  to  exemption,  as  prescribed  ia  t^e 
last  section,  is  as  follows: 

1.  Under  subdivision  eighth  thereof,  where  the  applicant  is  a 
mexuber  of  the  national  guard,  below  the  rank  of  brigadier-gen- 
eral, the  certificate  of  the  commanding  officer  of  the  brigade, 
regiment,  bdttalion,  company,  or  troop,  to  which  the  applicant 
belongs,  dated  within  three  months  of  the  time  of  presenting  it. 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where  the 
apiJlicant  has  been  discharged,  the  certificate  of  discharge;  ac- 
companied, where  it  does  not  show  all  the  facts,  with  the  affidavit 
of  the  applicant,  or  of  another  person,  acquainted  with  the  facts. 

3.  Under  subdivision  tenth  thereof,  where  the  applicant  is  an 
(ilHcer  or  member  of  a  fire  company,  the  certificate  of  the  fore- 
riihn,  of 'other  chief  officer,  of  the  company,  to  which  the  applicant 
belongs,  dated  within  three  months  of  the  time  of  presenting  it, 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the 
applicant;  or  an  affidavit,  satisfactory  to  the  commissioner,  of 
another  person  in  his  behalf,  stating  the  facts,  entitling  the 
applicant  to  exemption. 

'  fiiich  certificate,  specified  in  this  section,  must  be  accompanied 
with  satisfactory  proof,  by  affidavit,  of  the  genuineness  of  the 
signature  thereto;  and  each  affidavit  and  certificate  must  be  filed 
tmh  the  commissioner  of  jurors,  and  must  be  kept  open  by  him, 
ki,  all  reasonable  times,  to  public  inspection. 

Remainder  of  L..  ]85$.  eh.  322.  {  10.  and  L.  1866.  eh.  821,  8  1:  with 
amendments  to  eonform  the  aectfon  to  f  1082,   ante. 

I  3. 1229*  Lenarth  of  $Tirr  vcrvloe  reqalred.  Notiee  to  Juror 
to  Attend. 

A  person  shall  not  be  requirefl  to  serve,  as  a  trial  juror,  more 
than  six  days,  at  any  term,  for  which  his  name  is  drawn,  as 
prescribed  in  this  article,  unless  the  court,  for  good  cause,  other- 
wise specially  directs;  except  that  he  shall  not  be  discharged, 
ttntil  the  dose  of  a  trial,  in  which  he  is  serving,  at  the  time 
when  the  six  days  expire.  A  person  shall  not  be  required  to 
■ep^e,  as  a  trial  juror,  except  by  the  special  otder  of  the  judge 

S^residing  at  or  holding  the  term,  or  as  otherwise  specially  pre- 
cribed  in  this  article,  unless  at  least  three  days'  previous  notice 
to  attend  has  been  served  upon  him,   as  prescribed  in  section 
114<)  of  this  act. 
L.  1808.  ch.   332,   I  22. 

I  11S0»  When  eoiirt  to  excuse  Jnror  from  ■errlee. 
The  judge  presiding  at,  or  holding  a  term,  may,,  in  dIb  dis- 
eretion,    excuse   a   trial   jnror,    attending   thereat,   from   service, 
during  the  whole  or  a  portion  of  that  term,  in  either  of  the  fol* 
lowiftg  cases: 
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1.  Where  he  has  actually  served  as  a  trial  jiiror,  ia  a  €Otitt> 
of  record  in  the  count;^,  within  six  months  before  the  commenoe** 
meat  of  the  term;  and  since  the  second  Monday  of  Augusi^* 
precedliftg  the  commencement  thereof. 

.  2.  Where  he  has  actually  aerved  in  the  county,  as  a  grand  juror,- 
pomiant  to  law,  since  the  first  Monday  of  September,  preceding^ 
the  commencement  of  the  term.  j 

8.  Where  the  interests  of  the  public,  or  of  the  juror,  trtU  be 
materially  injured  by  his  atteaidance;  or  his  own  health,  or  the 
kealth  of  a  member  of  his  family,  requires  his  absence;  or  his. 
wife,  or  a  near  relative  of  himself  or  his  wife,  has  recently  died.' 
li.  19B»,  I  11.  amM. 

S  1131.  [Am'd,  18110.]  Clerk  of  court  to  certfTr  to  ^Orm- 
mtasloner,  as  to  attendance,  exeuaes,  lines,  etc.,  of  jarprifi; 

The  county  clerk  of  the  county  of  Kings  must,  within  one  week' 
after  the  close  of  each  term  for  which  trial  jurors  hare  beeoj 
drawn,  or  after  the  discharge  of  the  trial  jurors,  if  they  are- 
discharged  before  the  close  of  the  term,  return  to  the  commis*. 
sioner  of  jurors  the  pax&el  of  trial  jurors  with  the  commissioner's 
return  received  from  the  commissioner,  as  prescribed  in  section 
1148  oX  this  act,  or  a  copy  of  each  of  those  papers,  certified  by 
the  clerk.  The  clerk  must  also  deliver  to  the  comiqissioner 
therewith  a  certificate,  specifying  distipctly  and  in  detail,  •  a9 
follows:  ?. .-{ 

1.  The  name  and  residence  of  each  juror  who  attended  ^and 
served,  and  the  number  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror  who  was  excused  ojp. 
discharged,  with  the  reason  therefor. 

3..  The  name. and  residence  of  each  person  notified,  who  did 
not  attend  or  serve.  •  ., 

4.  The  name  and  residence  of  each  person  fined,  and  tl^e  date 
and  amount  of  his  fine. 

The  "return  and  ^certificate  must  be  filed  in  the  olfice  of  the 
commissioner,  who  must  also  record  therefrom,  upon  the'  list 
originally  made  by  h^m,  the  date  and  amoutut  of  service,  per- 
formed by  each  person,  as  therein  set  forth. 

li.  18«5,  ch.  94%.  ' 

I  1132.  [Ant'd,  1901.]  Commissioner  of  Jarors  ito  select 
trial  Jarorai  hla  iireneral  pointers. 

Trial  jurors  must  be  selected  by  the  commissrioner  of  jurors 
who  must  decide  upon  their  qualifications  and  exemptions  as 
prescribed  in  this  article,  under  the  supervision  and  direction 
of  the  justices  of  the  snpreme  conrt  t^s?idinj?  in  the  couhty  of 
Kings.  After  the  general  list  of  jurors  has  bf^en  completed  no 
person  thereon  shall  be  excused  or  taken  off  the  same  by  the 
commissioner  of  jurors.  The  justices  of  the  supreme  court  r^ 
aiding  4n  the  county  of  Kings,  or  a  majority  of  them,  may  re- 
quire the  commissioner  of  jurors  to  ,sorntinis!e  and  revise  the 
general  panel  or  list  of  trial  jurors  for  the  county,  under  their 
supervision  and  direction.  For  that  purpose  the  commissioner  of 
jinrora  shall  have  power  to  summon  before  him  by  a  subpoena 
issued  under  his  hand  each  and  every  person  on  the  paid.geo- 
eral  panel  or  list  for  the  year,  and  in  each  year,  and  to  make 
inquiries  of  and  to  examine  him  as  to  his  competency  and  quaU- 
fication  to  serve  as  a  trial  juror,  with  power  to  reject  and  take 
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off:  the  said  seneral  panel  or  Ust  such  persons  as  are  not  oompe* 
tent  or  qualified,  or  are  not  to  be  found.  But  such  persons  shall 
not  be  rejected  until  a  list  of  them,  stating  the  cause  of  the  re*, 
jection  of  each,  has  been  submitted  to  and  approved  by  the  said 
jnstices;  and  partial  lists  may  be  so  submitted  and  approved 
f^om  time  to  time  as  the  work  processes.  Such  subpoena  may 
be  served  by  mail,  or  personally  if  there  be  no  response  to  service 
by  mail,  and  must  require  such  person  to  appear  before  the  com- 
mlBtfiooer  of  jurors  at  a  time  and  place  in  such  county  to  be 
mentioned  therein,  and  not  less  than  two  days  after  the  service' 
thereof,  to  be  examined  under  oath  touching  his  competency 
and  qualification  to  serve  as  such  juror;  and  the  said  commis- 
sioner  of  jurors  is  authorized  to  administer  such  oath  and  any 
wilful  false  answer  thereunder  shall  be  the  crime  of  perjury. 
If  the  person  so  summoned  fails  to  attend  except  for  physical 
disability,  or  if  he  refuses  to  be  sworn  or  to  answer  any  perti- 
nent question  by  the  said  commissioner  of  jurors,  he  may  be 
punished  therefor  by  any  trial  justice  of  the  supreme  court  sit- 
ting: in  such  county;  and  all  the  provisions  of  title  two  of  chapter 
nine  of  the  code  of  civil  procedure  are  made  applicable  to  such 
case,  except  that  no  fees  are  required  to  be  paid  to  any  such 
person.  But  personal  service  shall  be  n«*ces8ary  for  such  punish- 
ment. "Every  person  so  summoned  must  present  any  exemption 
from  jury  service  which  he  has  or  claims  under  sections  eleven 
hundred  and  twenty-six  and  eleven  hundred  and  twenty-seven 
of  the  code  of  civil  procedure,  or  «ny  other  law,  and  if  he  fails 
to  present  the  same  he  shall  be  deemed  to  have  waived  the 
same,  and  cannot  be  excused  therefor  thereafter  by  a  court  or 
judge,  except  for  infancy,  alienage,  bad  character,  lack  of  ordi- 
nary intelligence  and  inability  to  read  and  write  the  Bnglish  lan- 
guage underatandingly. 
L.  1901,  cli.  «D<X    In  effect  April  2T,  IMI. 

I  1X38.  Id.  I  to  receive  fees  and  flnes  fo»  benefit  of  ^o^niy^ 

The  commissioner  is  entitled  to,  and  must  collect,  for  a  copy 
of  a  paper  furnished  by  him,  the  same  fees  as  the  clerk  of  a 
court  of  record.  He  must  furnish  a  copy  of  each  paper  filed,  cw 
proceeding  taken  in  his  office,  to  any  person  applying  therefor, 
and  paying  the  fees.  All  the  money  received  by  him,  for  fees, 
or  fines  'collected  from  trial  jurors,  or  otherwise  in  the  discharge 
of  his  duties  as  commissioner,  -must  be  accounted  for  by  him, 
and  paid  into  the  treasury  of  the  county. 

L.  1858,  eh.  322,  §  89. 
9  1134,  Snpervflnorii  to  provide  for  hi*  expenses,  etc. 

The  board  of  supervisors  of  the  county  must  provide  suitable 
rooms,  and  other  accommodations,  for  the  use  of  the  commis- 
sioner of  jurors,  and  also  for  the  compensation  of  his  assistants, 
clerks,  and  messengers:  and  for  necessary  printing  and  adver- 
tising, books,  stationery  and  other  articles,  required  for  the  con- 
venient discharge  of  his  duties. 
Id.,  {  6,  am'd. 

S  1186.  Assessors  to  retnrn  persons  liable,  nnd  commis- 
sfcMier  to  select  Jarorn, 

The  assessors  in  the  city  of  Brooklyn,  nnd  of  each  town  in  the 
county  of  Kings,  or  a  majority  of  them,  mnst,  after  the  first  day 
of  May,  and  on  or  before  the  first  day  of  July,  in  each  year, 
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return,  to  tlie  commissioDer  of  jurors,  a  written  list,  under  his 
or  their  kands,  containing  the  names  of  all  persons  in  the  city 
or  town,  as  the  case  may  be,  who  are  liable  to  serve  as  trial 
jurors;  and  stating  the  occupation,  place  of  business,  and  resi- 
dence, of  each  person,  as  far  as  those  particulars  can  be  con- 
Tenieutly  ascertained*  The  omission  to  include  the  names  of  one 
or  more  persons,  so  liable,  or  any  other  error  or  defect  in  a 
list,  does  not  affect  the  validity  of  any  proceeding,  prescribed  in 
this  article.  The  commissioner  must,  within  the  same  period, 
select,  from  the  persons  residing  in  the  county,  suitable  persons 
to  serve  as  trial  jurors.  In  malting  the  returns  or  selection,  the 
assessors  and  the  commissioner  respectively  must  take  the  names 
of  those  persons  only,  whom  they  believe  to  be  oualified  to  serve, 
and  not  exempt  from  service,  as  trial  jurors.  A  list  of  the  names 
so  selected  must  be  made,  by  the  commissioner,  in  a  book, 
specifying,  as  nearly  as  ho  has  ascertained  the  facts,  the  occupa- 
tion, the  place  of  business,  and  the  residence  of  each  person, 
including  the  town,  or,  in  the  city  of  Brooklyn,  the  ward.  In  the 
list,  the  towns  must  be  arranged  alphabetically,  and  the  wards 
nQmerioally:  and  the  names  of  the  jurors  must  be  arranged 
alphabetically,  according  to  their  surnames,  each  under  the  name 
of  the  town  or  ward,  where  he  resides. 
Id.,  former  part  of  |  T,  remodelled. 

I  1196«  WbeiL  commtBiiloner  to  pvblUh  notleef  aud  receive 
evidence   o(  exemption. 

As  soon  after  the  first  day  of  June,  in  each  year,  as  the  comr- 
missioner  has  made  the  list,  he  must  publish  a  notice,  for  at 
least  ten  days,  in  at  least  six  daily  newspapers,  published  in  the 
county,  to  the  effect,  that  the  list  of  trial  jurors  for  the  year  is 
ready,  at  his  office,  for  examination  and  correction.  He  must 
then  receive  evidence  of  disqualifications  or  exemptions,  and  must 
mark  "  not  qualified ".  or  "  exempt ",  In  the  list,  opposite  the 
name  of  each  person,  found  to  be  disqualified  to  serve,  or  exempt 
from  serving  as  a  trial  juror,  as  the  case  requires.  He  must  also 
record  therein,  the  ground  of  each  disqualification  or  exemption. 

li.   1868.   eh.  322;  f  8,  am'd. 

1. 1137.  Commisffioner  to  prepare  lint,  and  file  transcript. 

On  the  first  Monday  of  August  in  each  year,  or  earlier,  if  the 
corrections  can  be  earlier  made,  the  commissioner  must  prepare 
the  list  of  trial  jurors  for  the  year,  by  copying,  from  his  book, 
the  names  of  all  persons,  who  appear  therein  to  be  liable  to  serve 
as  trial  jurors,  with  the  proper  additions  of  each.  The  com- 
missioner must  file  a  transcript  of  the  list,  verified  by  his  affi- 
davit, in  the  office  of  the  county  clerk. 

Id.,  f  12. 

I  1138.  Supplemental  Until  may  be  afterwaTda  made. 

Supplemental  lists,  containing  the  names  and  proper  additions 
of  persons,  subsequently  ascertained  to  be  liable  to  serve  as  trial 
jurors,  may,  from  time  to  time  thej'eafter,  be  made;  and  tran- 
scripts thereof,  verified  as  prescribe!  in  the  last  section,  must 
be  filed  in  like  manner,  by  the  commissioner.  Ballots,  containing 
those  names,  must  be  prepared  as  pr«»scribed  in  the  next  section, 
and  used,  in  like  manner  as  the  other  ballots  therein  ipecified;  foi 
the  residue  of  the  jury  year. 

id.,  f  18,  Bja*d. 

»»3 
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I  1139.  Ballotfl  to  be  prepared,  and  deposited  in  box* 

The  commissioner  must  prepare  ballots,  by  writing  the  names, 
contained  in  the  list,  a  transcript  of  which  was  filed  in  the  office 
of  the  county  clerk,  with  the  proper  additions  of  each  person, 
on  separate  pieces  of  paper,  which  must  be  uniform,  as  nearly 
as  may  be,  in  appearance.  On  the  second  Monday  of  August 
in  each  year,  he  must  deposit  the  ballots,  in  the  box  kept  by  him 
for  that  purpose,  and  must  place  his  seal  upon  the  box;,  where- 
upon all  jury  ballots,  previously  in  use,  must  be  destroyed.  The 
box  must  be  constructed  with  an  aperture,  large  enough  only  to 
conveniently  admit  the  hand  of  the  person,  by  whom  the  ballots 
are  to  be  drawn;  and  the  aperture  must  be  provided  with  a  cover, 
BO  arranged  as  to  be  conveniently  sealed,  when  closed. 

Id.,  §  14. 

§  1140.  [Am*d,  1895.]  What  offlqers  to  attend  drawinsi 
bow  many  Jnrors  to  be  drawn. 

The  commissioner  must  seasonably  notify  the  justices  of  the 
supreme  court,  residing  in  the  county,  and  the  county  judges 
to  attend,  at  his  office,  on  a  day  designated  by  him,  not  less  than 
fourteen  no?  more  than  twenty  days,  before  the  day  appointed 
for  holding  a  term  of  a  court  of  record  in  the  county,  at  which 
issues  of  fact  are  triable  by  jury,  in  order  to  witness  and  assist 
in  the  drawing  of  trial  jurors,  for  that  term.  The  number  of 
trial  jurors,  to  be  drawn  for  each  term,  may  be  fixed  by  the 
judge  who  is  to  preside  at  or  hold  the  term,  by  an  order  under 
his  hand,  delivered  to  the  commissioner.  If  the  number  has  not 
been  so  fixed,  at  the  time  of  the  drawing,  one  hundred  and  thirty- 
two  trial  jurors  must  be  drawn  for  the  term. 

L.   1800,    ch.  946. 

S  1141.  [Am'd,  1885.]  Proceedtngrs  preliminary  to  drawing. 

If  two  or  more  of  the  judges  or  justices  specified  in  the  last 
section,  attend,  the  commissioner,  or  in  case  of  his  absence,  his 
chief  clerk,  must  break  the  seal  of  the  box  containing  the  ballots, 
open  it,  and  exhibit  the  ballots  for  their  inspection,  together  with' 
his  original  and  each  supplemental  list  of  trial  jurors,  and  also 
the  verified  transcripts  thereof,  filed  in  the  county  clerk's  office. 
The  ballots  containing  the  names  of  trial  jurors,  excused  from 
service,  for  the  whole  or  a  portion  of  a  previous  term  of  a  court 
of  record  in  the  county,  which  have  not  already  been  replaced 
in  the  box,  to  be  redrawn,  must  then  be  replaced  therein;  and 
the  judges  and  justices  attending  the  drawing,  must  take  care 
when  the  seal  in  broken,  that  they  are  so  replaced.  If  a  supple- 
mental list  has  been  made,  and  a  transcript  filed  since  the  last 
drawing,  ballots  containing  the  names  appearing  therein,  must 
at  the  same  time,  be  placed  in  the  box.  The  judges,  justices  and 
the  commissioner,  or  in  case  of  his  absence,  his  chief  clerk,  or 
a  majority  of  them,  must  appoint  one  of  the  attending  officers 
to  draw  the  ballots  from  the  box,  and  another  to  checkmark  the 
drawing,  as  it  proceeds,  upon  a  copy  of  the  lists,  transcripts  of 
which  have  been  filed  with  the  county  clerk. 

L.  1896,  ch.  946. 

f  1142.    Dra^wlneri  bow  conducted. 

The  commissioner,  or  in  case  of  his  absence,  hts  chief  clerk, 
must  then  shake  the  box  containing  the  ballots,  so  as  to  thor- 
oughly mix  them.  The  person,  appointed  for  that  purpose,  must 
thea,  without  seeing  the  name  contained  in  any  ballot,  publicly 
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draw  ono  ballot  from  the  box,  and  read  aloud  the  contents 
thereof.  If  the  drawing  is  for  trial  jurors,  to  serve  in  the  oily 
court  of  Brooklyn,  and  the  person  drawn  does  not  reside  in 
that  city,  the  ballot  must  be  returned  to  the  box;  but  if  he  re- 
sides in  that  city,  or  if  the  drawing  is  for  trial  jurors,  to  serve 
in  another  court,  the  person,  appointed  to  checkmark  the  drawing, 
must  place  opposite  the  name  of  the  per.son  drawn,  upon  the 
copy  of  the  lists,  the  hgure  1.  The  ballot  must  then  l)e  deposited 
in  a  second  box,  provided  for  that  purpose,  and  constructed  like 
the  first  box.  /Another  ballot  must  then  be  drawn,  in  like  manner, 
from  the  first  box;  and  the  same  process  must  be  repeated,  until 
the  requisite  number  has  been  drawn;  except  that  each  name 
must  be  checkmarked  in  its  numerical  order, 

I   1143.      Certificate   to   be   made,  and   boxes  sealed   up. 

When  the  drawing  is  completed,  the  commissioner,  or  in  case 
of  his  absence,  his  chief  clerk,  and  the  judges  by  whom  it  was 
conducted,  must  sign  a  minute,  at  the  end  of  the  copy  of  the 
lists,  upon  which  the  checkmarks  have  been  made,  setting  forth 
that  the  trial  jurors,  whose  names  are  contained  therein,  were 
duly  drawn  by  them,  for  the  court  and  the  term  therein  specified, 
in  the  order  denoted  by  the  figures.  The  judges  must  then  close 
each  box;  and  place,  upon  the  cover  thereof,  their  seals,  which 
must  no(t  be  broken,  except  when  necessary  for  a  subsequent 
drawing. 

L.  1S58,   oh.  322,  |  18. 

I  1144.  Subsequent  dra-vrin^^  ho^r  oondveted. 

The  proceedings,  upon  each  subsequent  drawing,  are  the  same; 
but  the  list  must  be  checkmarked  with  numbers,  commencing 
with  the  number  next  in  order,  after  the  last  number  used  at  the 
preceding  drawing. 

Ix  1858.   ch.  822,    §  19. 

9  1146.  ProceedlnKfl  inrben  first  box  exhausted. 

After  all  the  ballots  have  been  drawn  from  the  first  box,  and 
deposited  in  the  second  box,  the  commissioner  must  make  a 
new  list,  by  copying  the  lists  used  upon  the  preceding  drawintr  •. 
omitting  the  checkmarks.  He  must  then  correct  it,  by  properly 
indicating  each  person  who  has  been  found  to  be  disqualified, 
exempt,  dead,  or  not  resident  within  the  county;  and  each  person, 
who  has  been  excused,  and  for  what  time.  Thereafter,  when 
trial  jurors  are  drawn,  the  ballots  must  be  drawn  from  the 
second  box;  the  names  must  be  checkmarked  on  the  corrected  list; 
and  the  ballots  not  used  must  be  deposited  in  the  first  box;  ex- 
cept that  where  a  ballot  is  drawn,  containing  the  name  of  a 
person  indicated,  on  the  corrected  list,  as  disqualified,  exempt, 
dead,  or  non-resident,  it  must  be  destroyed;  and  a  ballot,  con- 
taining the  name  of  a  person  who  has  been  excused,  for  a 
period  then  unexpired,  must  be  returned  to  the  box  from  which 
it  was  drawn,  without  checkmarking. 

Id.,   I  20. 

I  11411.  [Am'd,  1891.]  Commissioner  to  transmit  panel  to 
sberiHf  sberifl  to  notify  Jurors. 

Immediately  after  each  drawing  of  trial  jurors,  the  commis- 
sioner or  In  ease  of  his  absence,  his  chief  clerk  must  prepare  a 
pftnel  verified  by  his  affidavit,  containing  the  names  of  the  jurors 
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drawn,  with  the  proper  additions  of  each,  and  stating  for  what 
court  and  for  what  term,  they  were  dmwn.  He  ninat  t^lu^snlit 
the  panel  to  the  shenft*  of  the  county,  who  must  keep  it  on  file 
in  his  othce  for  public  inspection.  The  conimiasioner  must  forth- 
with notify  each  juror  named  therein  to  attend  the  term  for 
which  ho  was  drawn  by  serving  upon  him  a  notice  to  that  effect 
addressed  to  him.  The  notice  may  be  served  personjilly  or  by 
leaving  it  at  the  juror's  residence  or  usual  place  of  business  with 
a  person  of  proper  age  and  discretion.  It  must  sp.'cify  the  days 
during  which  the  juror  is  required  to  be  present;  and  it  may 
contain  copies  of  such  portions  of  this  article  as  th^  commissauuer 
deems  proper. 
L.  1891,   ch.    88. 

§  1147.  [AmM,  INOl.]  Day*  for  if^blcli  the  Jarorn  are  to  be 
notified.  ISxriiNliiK  JiirorM,  nnd  chnnsrlnflr  dayn  of  tlielr 
Attendance. 

The  thirty-six  trial  jurors  first  drawn  for  a  term,  or  such  other 
number  as  tin?  judge  appointed  to  hold  or  preside  at  th,»  term, 
directs  must  be  notified  to  be  present  during  the  fir-t  sx  dnj's 
of  the  term,  and  the  thirty-six  trial  jurors  next  drawn,  or  such 
other  number  as  the  judge  directs,  must  be  notified  to  be  present 
during  the  next  six  days  of  the  term,  and  a  like  number  during 
each  succeeding  six  days.  The  judge  holding  or  presiding  nt 
the  term,  may  in  his  discretiim,  on  the  application  of  a  trial 
juror  excuse  him  from  the  whole,  or  a  part  of  the  time  of  service 
required  of  him.  The  judge  may  also  change  the  time  of  service 
of  a  juror  to  j  Inter  day,  during  the  same,  or  a  subs<Hiuent  term 
of  the  court.  Kach  juror  whose  time  of  service  is  changed  to  a 
day  certain  must  attend  at  the  opeuing  of  court  on  that  day.  and 
thereafter  until  discharged,  without  further  notice.  If  he  fails 
so  to  do  he  is  lir-ble  Jo  the  same  punishment  as  if  h»  had  b\»en 
personally  notified  by  the  commissioner  to  attend  the  term,  and 
to  be  present  on  that  day.  The  clerk  of  the  court  must  enter  in 
n  book  kept  for  that  purpose  the  name  of  each  juror  who  is  so 
excused,  or  whose  time  of  service  is  changed. 

L.   1801,   ch.  88. 

fi  1148.  [Am'd,  18U1.]  Sheriff  to  make  return  of  Jnrom 
notified. 

Before  the  commencement  of  each  term  of  a  court  for  which 
trial  jurors  have  been  drawn,  as  prescribed  in  this  article,  the 
commissioner,  or  in  case  of  his  absence,  his  chief  clerk,  must 
file  with  the  clerk,  the  panel,  or  a  copy  of  the  panel,  with  a 
return,  under  his  hand,  indorsed  thereupon  or  annexed  thereto, 
showing  the  names  and  additions  of  each  juror  notified,  the  days 
during  which  he  was  notified  to  attend,  and  the  manner  in  which 
he  was  notified. 

L.    1801,   ch.  88, 

§  1140.  Conrt  may  at  any  time  order  a  new  panel.  H«iw 
drn-vrn. 

At  any  time  during  the  sitting  of  a  term  of  a  court  of  record 
In  the  county,  the  court  may  direct  an  additional  number  of  trial 
jurors,  to  be  drawn  for  that  t'»rm.  The  order  must  specify  the 
number  to  be  drawn,  and  the  time  of  drawing.  The  drawing 
must  be  conducted  as  prescribed  in  sections  1141,  1142.  and  1143 
of  this  «ct,  except  that  notice  is  not  required.  The  commis- 
sioner must  forthwith  notify  each  juror  drawn,  by  such  a  notice 
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as  the  court  directs,  to  attend  the  terra,  at  the  time  specified  in 
the  order. 

§  1150.  [Am'd,  180S.]  Juror*  In  certain  Mpeoial  proceed- 
InsTB* 

In  a  specual  proceeding  pending  before  a  county  judge  of  Kings 
county,  in  which  a  triai  jury  is  necessary,  the  judge  may  im- 
panel a  jury  from  the  trial  jurors  who  are  serving  at  the  time 
in  the  county  court  of  the  county.  If  there  are  no  jurors  serving 
in  the  county  court  the  judge  may  make  an  ordor  requirng  th.' 
commissioner  of  jurors  to  draw,  the  number  of  trial  jurors,  des- 
ignated therein;  whereupon  the  commissioner  or  in  rase  of  hip 
absence,  his  chief  clerk,  must  draw  the  requisite  number  and  the 
commissioner  must  notify  them  as  prescribed  in  this  article  for 
drawing  and  notifying  other  trial  jurors. 

L.    1805,    ch.  046. 

9  1151.  [Am*d,  1}M>1.1  Compensation  to  Judflreii,  etc.,  for 
■ervices  under  thlH  article. 

The  board  of  fluperrisors  of  the  county  must  allow  to  eich 
judge,  including  each  justice  of  the  supreme  court,  for  the  ser- 
vice performed  by  him,  as  prescribed  in  this  articrle,  such  com- 
pensation, as  the  board  deems  reasonable  and  proper.  Such  com- 
pensation at  the  sum  allowed  and  establishod  for  justices  of  the 
supreme  court  prior  to  the  year  nineteen  hundred  and  one  is  con- 
tinued; except  that  from  and  after  July  first,  nineteen  hundnd 
and  one,  it  may  be  increaRcd  in  amount  to  a  sum  not  to  exceed 
the  amount  now  paid  for  additional  compensation  to  the  justices 
of  the  supremo  court  resident  in  the  first  judicial  department. 
Th©  board  of  estimate  and  apportionment  of  the  city  of  New  York 
may  so  fix  the  same,  and  shall  raise  and  provide  the  money  to 
pay  the  said  compensation, 

L.  1001,  oh.  200.     In  cflfc^ct  April  8,   1901. 

i  1152.  Conrt  of  record  to  line  Jnr^ii  for  non-attend- 
ance. 

Where  a  person,  duly  drawn  and  notified  to  attend  a  term 
of  a  court  of  record,  as  a  trial  juror,  fails  to  attend,  at  the  time 
specified  in  the  notice,  or  from  day  to  day,  the  court,  at  that 
term,  must  impose  upon  him  a  fine  of  twenty-five  dolkrs,  for 
each  day  that  he  fails  so  to  attend.  This  section  applies  to  a 
special  juror,  as  well  as  to  an  ordinary  trial  juror. 

L.    1858,   ch.   322,    §   25.    am'd.    Soe  poRt,    |   llM. 

§  1153.  Jarcrr  may  also  be  arrested,  and  compelled  to 
serve. 

Where  a  person,  duly  draw^n  and  notified,  fails  to  attend  and 
serve,  at  a  term  of  a  court  of  record,  as  required  by  law,  without 
having  been  excused,  the  court,  besides  imposing  a  fine,  as  pre- 
scribed in  the  last  section,  may  direct  the  sheriff  to  arrest  him, 
and  bring  hiiii  before  the  court;  and,  when  he  has  been  so 
brought,  it  may,  in  its  discretion,  compel  him  to  serve. 

9  1154.  [AnA*d,  1805.]  Commlnsioner  to  notify  Jnrorn  fined 
to  appear)  board  for  romlnMlon  and  enforcement  of  flnex. 

The  commissioner  of  juror*;  muhst  cause  a  notice  to  be  served 
upon  each  dclitiqn»>nt  trial  jiircii-,  retiirnt^d  as  having  bcf^n  tin  d, 
stating  the  sum  in  wh'cli.  nn.l  tlic  term  st  whi'Ii  he  w!is  fined, 
and  requiring  him  to  show  canse,  if  he  has  any,  before  the  board, 
specified  in  this  section,  at  the  commissioner's  office,  oa  a  day, 


§§  1155-M  JURORS  IS  c.  10,  t.  4,  a.  2 

not  less  than  thr<s*  ^ays  thereafter,  and  at  an  hour  specified  in 
the  notice,  why  the  tine  should  be  remitted.  The  commissioner 
must  notify  the  justices  of  the  supreme  court,  residing  in  the 
county,  and  the  county  judi^cs,  to  attend  at  the  same  time  and 
place,  and  act  with  him  as  a  board,  for  the  remission  and  en- 
forcement of  jury  fines.  It  is  their  duty  to  attend,  and  act 
accordingly.  The  commissioner,  and  two  of  those  justices  or 
judges,  constitute  a  quorum.  The  board  may,  in  its  discretion, 
hear  testimony;  and  it  may,  from  time  to  time,  adjourn  the 
meeting,  or  the  hearing  or  final  disposition  of  a  particular  case. 
It  may  remit  the  whole  or  any  part  of  a  fine;  but  a  fine  shall 
not  be  remitted  or  reduced,  unless  the  person,  upon  whom  it  has 
boon  imposed,  or,  if  a  reason  satisfactory  to  the  board  is  g  ven, 
why  his  atfldavH  cannot  bo  furnished,  another  person  in  his 
behalf,  makes  and  files  with  the  commissioner,  an  affidavit,  stat- 
ing the  grounds,  upon  which  a  remission  or  reduction  is  claimed. 
Each  afiidavit,  so  filed,  must  be  kept  oiien  to  public  inspection. 

L.   18t>5,  ch.  946. 

9  1155.  Commissioner  to  collect  fines,  ana  to  make  return 
of  unpaid  lines i  precept  tberenpon. 

The  commissioner  of  jurors  must  receive  each  fine,  paid  or 
collected,  as  prescribed  in  this  article.  When  ten  days  have 
expired,  since  the  final  disposition  of  a  case  by  the  board,  the 
commissioner  must  file,  in  the  office  of  the  clerk  of  the  court,  a 
return,  containing  the  name  of  each  juror  fined,  whose  fine 
remains  unpaid,  and  a  statement  of  the  sum  remaining  unpaid. 
The  clerk  must  thereupon  issue  to  the  commissioner,  a  precept, 
under  the  senl  of  the  court,  specifying  the  name  of  each  person 
fined,  and  the  amount  of  his  fine  remaining  unpaid;  and  com- 
manding the  commissioner  to  levy  and  enforce  collection  of  each 
fine,  and  to  return  the  precept,  with  his  doings  thereupon,  within 
ninety  days  after  the  receipt  thereof.  For  the  purpose  of  collect- 
ing a  fine,  the  commjpsioner  must  levy  upon  and  sell  the  personal 
property  of  a  person  fined,  with  like  effect,  and  subject  to  the 
same  provisions  of  law,  as  where  a  sheriff  levies  upon  and  sells 
personal  property,  by  virtue  of  an  execution,  issued  upon  a  judg- 
ment of  a  court  of  record. 

L.  1868.  ch.  322.  S  28,  and  part  of  fi  20.  as  am'd  by  I^  18(»6,  ch.  821.  8  4, 
and  L.   1871,  ch.  744.   f   2. 

9  1166.  [Am*d,  1895.]  Fines,  not  collected  nnder  precept, 
to  be  docketed  and  enforced  as  Jndprments. 

Thu  commissioner  must  return  the  precept,  according  to  its 
command,  to  the  cldk  of  the  court  issuing  it.  If  he  fails  so  to 
do,  the  court  may  enforce  the  return,  by  attachment  for  contempt. 
When  the  precept  is  returned,  the  clerk  must  make,  in  the  docket 
of  judgments  kept  by  him,  the  same  entries,  as  nearly  as  may 
be,  with  respect  to  each  uncollected  fine,  as  if  it  was  a  final 
judgment  rendered  in  an  action.  When  the  entries  have  been 
made,  the  fine,  with  interest,  becomes  a  lien  upon  the  real  prop- 
erty of  the  person  fined,  as  if  it  was  recovered  by  a  judgment 
In  the  same  court:  and  an  execution  to  collect  it  may  be  issued, 
directed  to  the  sheriff  nf  th«»  county  of  Kings,  as  upon  a  judg- 
ment. The  commissiinuM-  h:m,  in  relation  to  the  execution,  and 
the  satisfariion  of  tli«'  tine,  n'l  the  powers  of  the  attorney  for 
a  party  rerovering  snrli  a  iudcmcnt,  in  relation  to  the  judgment, 
and  the  execution  issued  thereupon. 

L.   1885,  cb.  946. 
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I  1167.  Wben  lien  dlacliarflreil. 

The  lien,  created  by  such  a  docket,  must  be  discharged,  by  the 
couniy  clerk,  on  filing  with  him  the  commissioner's  certificate  of 
payment.  , 

L.    1860,    cb.    821,    |  5. 

I  1158.  Commissioner,  etc.,  c.orrnptljr  omitting  name,  is 
V«ilt7  of  felonjr* 

If  the  commissioner  of  jurors,  or  either  of  his  assistants,  or 
a  clerk  or  other  person,  employed  by  him,  corruptly  and  without 
sufficient  cause,  omits  the  name  of  a  person,  duly  drawn,  from 
a  panel  of  trial  jurors,  or  the  ballot,  containing  tho  name  of 
such  a  person,  from  either  of  the  boxes  prescribed  in  this  article: 
or,  directly  or  indirectly,  receives  a  fee,  reward,  comp<>nsntlon, 
or  advantage,  in  consideration  of,  or  as  an  inducement  to  such 
an  omission;  he  is  guilty  of  a  felony,  and  shall,  on  conviction, 
be  punished  by  imprisonment  in  a  State  prison,  for  a  term  not 
less  than  two,  nor  more  than  five  years. 

L.   1862,    ch.   378,  {  4. 

S  1169.  Contmlsal oner's  other  iirllfnl  neflrleet,  a  misde- 
meanor. 

A  wilful  ^mission,  by  the  commissioner,  of  a  duty  required 
of  him  by  this  article,  other  than  that  specified  in  the  last  sec- 
tion, is  a  misdemeanor. 

T^   186G,   ch.  821.  i  8. 

-S  1160.  Givinfr  false  information,  or  suppresslns  notice, 
m  misdemeanor. 

A  person,  to  whom  application  is  made,  within  the  county  of 
Kings,  by  an  assessor,  or  by  the  commissioner  of  jurors,  or 
either  of  his  assistants,  for  information,  as  to  a  fnct,  upon  which 
the  liability  of  himself,  or  any  other  person,  to  serve  as  a  trial 
juror,  depends,  and  who  refuses  to  give  information  relating 
thereto,  which  he  can  give,  or  knowingly  gives  false  information 
relating  thereto;  or  a  person  who  knowingly  makes  to  an  asses- 
sor, or  to  the  commissioner  of  jurors,  or  a  person  acting  by  his 
authority,  a  false  reprc8entaj:ion  as  to  the  identity,  residence,  or 
any  other  matter,  relating  to  a  juror,  duly  drawn,  and  placed 
on  a  panel  to  be  notified;  or  who  knowingly  retains,  conceals, 
suppresses,  or  wilfully  destroys,  a  notice  to  attend,  left  at  the 
residence  or  place  of  business  of  another,  who  has  been  drawn 
as*  trial  juror,  is  guilty  of  a  misdemeanor. 

L.    18S8.   ch.   322.  |  0. 

I  1161.  Penalty  for  physician  grivinflr  false  certtncate. 

A  physician,  who  knowingly  gives  a  false  certificate,  or  makes 
a  false  representation,  for  the  purpose  of  enabling  or  assisting  a 
person,  to  be  discharged,  excused,  or  exempted  from  service,  as 
a  trial  juror  in  the  county  of  Kings,  is  guilty  of  a  misdemeanor. 

S  11<I2.  CoBBiniissloner  to  report  and  pay  over  money. 

The  commissioner  of  jurors  must  make  a  yearly  report  to  the 
board  of  supervisors,  of  all  proceedings  had  before  him,  or  by 
him,  in  the  discharge  of  his  dutit^s;  and  he  must  pay  over  to  the 
county  treasurer,  at  least  once  in  each  three  months,  all  money 
in  his  hands,  which  he  has  received  as  commissioner. 

L.   1668,   ch.  322,  |  40. 

•  The  word  "  a  "  omitted. 
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TITLE  V. 
Trial  by  jury,  • 

4>ticl«  1.  ronMtlon  of  tb«  jwy. 
a.  The  rerdict. 

ARTICI^B    FIRST. 

Formation  of  thejwry. 

Bee.  1168.  Olerk  to  prepare  ballots  of  juron  for  trial. 
1164.  Clerk    to   draw    ballots. 
1169.  Mode  of  drawing  ballotn. 

1166.  Pcrmna  drawn,  etc.,  to  form  the  jury. 

1167.  Ballots  drawD,    when   to  bo  deposited  fn   a   second  box. 

1168.  Id.;  when  to  be  returned  to  tbe  first  box. 

1169.  Ballots  of  absentees,  etc.,   to  be  returned  to  first  box. 

1170.  New  Jury  may  be  drawn  while  first  is  enipanoIlc<l 

1171.  When  talesman  to  be  procured,  or  Jurors  drawn  /rem  third  Wx 

1172.  When  talesmen  to  be  procured. 

1178.  If  sheriff  is  a  party,  court  may  appoint  a  person  to  act  for  him. 
1174.  Duty  of  sheriff  and  of  talesmen.  ^ 

1176.  Jury  competent,  aitliouch  containing  only  pait  or  .none  of  orlgtoai 
panel. 

1176.  Peremptory  challenges  In  a  civil  action. 

1177.  No  challenge  allowed   because   officer  drawing   Is  a   party,   *te. 

1178.  No  challenge  allowed  because  ofiicer  notifying  la  a  party,   etc. 

1179.  Challenges  Id  penal  actions. 

1180.  Challenges  how  tried.    Exceptions  to  and  review  of  tite  detemlonp 

tion  of  tbe  court,  in  reference  thcicto. 

1  1103.  Cleric  to  prepare  ballots   of  Jurorn  for  trial. 

At  the  opening  of  a  torm  of  n  court  of  record  at  which  iRRiirs 
of  fact  are  to  be  tried  by  jury,  the  clerk  must  en  use  ballots,  uni- 
form, as  nearly  as  may  be,  in  ai)i>earnnce,  to  be  prepjire^i,  by 
writing  the  name  of  each  person,  returned  to  the  term  as  a  trial 
juror,  with  his  proi>or  additions,  on  a  separate  piece  of  paper. 
He  must  roll  up  or  fold  each  ballot,  in  the  same  manner,  as 
nearly  as  may  be,  so  as  to  resemble  tJie  others,  and  bo  that  tbe 
name  is  not  visible.  The  ballots  must  be  deiKisitod  in  a  sufticiont 
box.  from  which  they  must  be  drawn,  as  prescribed  in  this 
article. 

2  R.   S.  420,   8  60  (2  Edm.  488). 

I  1104«  Olerk    to    draw    ballotn. 

When  an  issue  of  fact,  to  be  tried  by  a  jury,  Is  brought  to 
trial,  the  clerk,  under  the  direction   of  the  court,  mnat  openly 
draw,  out  of  the  box,  as  many  of  the  ballots,  one  after  another, 
as  are  sufficient  to  form  a  jury. 
Id..  8  «Q. 

f  1166.  Mode  of  drawlnir  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  an<I 
well  shaken,  so  as  thoronprhly  to  mix  the  ballots;  and  the  clerk 
must  draw  each  ballot,  without  seeing  tbe  name  written  on  any 
of  them,  through  an  aperture,  made  in  the  lid  of  the  l)ox,  large 
enough  only  to  admit  his  hand  conveniently. 
M..  8  M. 

^02 


c.  10,  t.  5,  a.  1  THE  JURY.  §§  116^71 

f  1160.  [Aiu*d,  188a.J  PfmoiiH  drawn,  etc.,  to  form  tito 
Jury. 

The  first  tvv^lve  persoiis  who  appear,  as  their  names  are  drawn 
and  called,  aud  are  approved  as  iudifferent  U^twcen  the  parties, 
and  not  discharsred  or  excused,  must  be  sworn,  and  constitute 
the  jury  to  try  the  issue.  I^ersons  shall  be  disqualified  from  sit* 
tiug  as  jurors  if  related  by  consanguinity  or  affinity  to  a  party 
to  the  issue  in  the  same  cases  in  which  judges  are  disquulifiod. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  case  is  opened;  but  any  other  party  to  the  issue  may  ruifie 
the  objection  within  six  mouths  from  the  date  of  verdict. 
2  B.  8.  420,  (61;  L.  1883,  ch.  234. 

I  1107.  Ballots  dra^n-By  when  to  be  deponltecl  tn  a  aecomd 
kox. 

The  ballots,  containing  the  names  of  the  jurors  so  sworn,  must 
be  then  deposited  in  anoth(*r  box,  and  there  Jiept,  apart  from  the 
other  ballots,  until  that  jury  is  discharged. 
Id.,  8  «2. 

S  1168.  Id.  I  when  to  be  returned  to  the   llrat   bos. 

After  that  jury  is  discharged,  the  ballots  containing  thefr 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in  section 
1163  of  this  art,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  os  often  as  an 
iaane  is  brought  to  trial  by  a  jury. 
Id..  9  63. 

S  11  eo.  Ballots  of  absentees,  etc.,  to  be  returned  to  Jlrat 
box. 

The  ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from 
serving  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
undrawn  ballots,  as  soon  as  the  jury  is  sworn. 
M..  I  67. 

I  1170.  New  Jury-  may  be  drawn  vrblle  Armt  In  empanel- 
led. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is  em- 
panelled in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged, the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
be  drawn,  out  of  the  box  containing  the  ballots  then  undrawn: 
but,  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  returned  at,  and  attending  the  .term,  must  be 
placed  together  in  the  same  box,  before  a  jury  is  drawn  there- 
from. 
Id.,  f  64. 

S  lin.  [Am'd,  1879.]  When  talefimen  to  be  prcMsnred ,  or 
Jnrors  drawn  from  third  box. 

If  a  sufficient  namber  of  jurors,  duly  drawn  and  notified,  do  not 
attend,  or  cannot  be  obtaiiu^d  to  form  a  trial  jury,  the  court 
may.  In  any  county  except  Westchester,  direct  the  sheriff  to  re- 
quire the  attendance  of  such  n  number  of  talesmen,  from  the 
bystanders,  or  from  the  county  at  large,  qualified  to  serve  as 
trial  jurors,  as  it  deems  sufficient  for  the  purpose.  In  West- 
chester county,  the  court  must  direct  the  sheriff  to  draw  a  suffl- 
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cient  number  of  bnilots  from  the  first  box,  specified  in  section  ten 
hundred  and  thirty-eight  of  this  act,  if  there  is  not  a  suflicient 
number  of  ballots  renininin^  therein,  to  draw  the  residue  from 
the  second  box,  specified  in  section  ten  hundred  and  fifty-one  of 
this  act.  In  any  other  county,  except  New-York  and  Kin^^,  it 
may.  in  its  discretion,  instead  of  directing  him  to  require  tales- 
men to  attend,  direct  him  to  draw  a  sufficient  number  of  ballots 
from  the  third  box,  specified  In  section  ten  hundred  and  fifty-two 
of  this  act.  In  either  case,  the  sheriff  must  notify  the  persons 
thus  drawn  to  attend  forthwith,  or  upon  a  day  fixed  by  the  court 
If,  for  any  reason,  a  suflicient  number  of  jurors  to  try  the  issue 
is  not  obtained,  from  the  persons  notified,  under  an  order  made 
as  prescribed  in  this  section,  the  court  may  make  another  order, 
or  successive  orders,  until  a  sufficient  number  is  obtained;  and 
in  making  each  order,  the.  court  may  exercise  the  same  discretion, 
as  in  making  the  first  order. 

2   R.    S.    420,    §    64,    am'd. 

I  1172.  "Wlieii  tnlenmen  to  be  procared. 
In  any  county,  except  New-York,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  such 
a  number  of  qualified  talesmen,  for  tlie  trial  of  an  issue  of  fact, 
as  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
being  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn; or  where,  in  consequence  of  jurors  being  set  aside,  a 
juror  cannot  be  obtained,  for  the  trial  of  that  issue,,  from  the 
list  of  those  returned. 

Part  of  Id..  §  66. 

^  1173.  If  sberlff  Is  a  party,  court  may  appoint  a  person 
to  act  for   him. 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
to  act  In  place  of  the  sheritT.  P^'or  that  purpose,  the  person  so 
appointed  possesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  sheriff,  with  respect  to  the  matters 
specified  in  those  sections. 

Part  of  aame  section,   am*d. 

S  1174.  Duty  of  sheriff  and  of  talesmen. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
requisite  number  of  persons  to  attend,  and  make  return  thereof, 
as  prescribed  in  section  1048  of  this  act;  except  that  each  per- 
son must  be  required  to  attend  forthwith."  Each  person  so  noti- 
fied must  attend  forthwith,  and,  imless  excused  by  the  court  or 
set  aside,  must  serve  as  a  juror  upon  the  trial.  For  a  neglect  or 
refusal  so  to  do,  he  may  be  fined,  in  the  same  manner  as  a  trial 
juror,  regularly  drawn  and  notified,  as  prescribed  in  this  c'apter; 
and  he  is  subject  to  the  same  exceptions  and  challenges,  as  any 
other  trial  juror. 

Id.,  I  65. 

f  117S.  [Am'd,  1877.]  Jnry  competent,  althonarh  contain- 
InK  only  part  or  nofte  of  original  pnnel. 

It  is  not  a  valid  objection  to  a  jury,  procured  as  prescribed 
in  the  last  four  sections,  that  it  contains  none  of  the  jurors  orig- 
inally returned  to  the  term,  or  is  only  partially  composed  of 
such  jurors. 

Hemainder   of   Id.,    {   65.    extended. 
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{  1176.  .[Am*d»  1894.]  Peremptory  ehullenfte*  in  a  civil 
Action. 

Upon  the  trial  of  nn  issue  of  fnet,  joined  m  a  civil  action  in  r^. 
court  of  record,  each  party  may  peremptorily  challenge  not  more 
*ha.n  six  and  in  a  court  not  of  record  each  party  mny  perempto!'i"y 
challenge  not  more  than  three  of  the  persons  drawn  as  jurors  tor 
the  trial. 

L.  18&4,  ch.  434. 

1  1177.  No  eltallense  Hiloived  becanne  officer  dra.'winB 
i«  a  party,  etc. 

It  is  not  a  good  cause  of  challenge,  to  the  paitel  or  array  ot 
trial  jurors,  in  an  action  in  a  court  of  record,  tliat  the  otticer 
who  drew  them  is  a  party  to,  or  interested  in  the  action,  or  coun- 
ael  or  attorney  for,  or  related  to,  a  party, 

2  R.  S.  420,  i  66  (2  Edm.  437). 

§  1178.  No  clial1enR-e  alloMred  becanne  officer  notifyina 
l«  a  party,   etc. 

It  is  not  a  good  cause  of  challi^uge  to  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  rt^ord.  that  they  were  uotitie<I 
to  attend  by  an  olficei;,  who  is  a  party  to,  or  inierested  in,  the 
action,  or  related  to  a  party;  unless  it  is  alie^^ed  in  the  challenge, 
and  is  established,  that  one  or  more  of  the  jurors  drawn  were 
not  notified,  and  that  the  omission  was  intentional. 

Id.,  fi  57. 

I  1170.   [Am'd,  190.^1      Cballennreii  In  penal  aotfonR. 

In  an  action,  in  a  court  of  record,  or  not  of  record,  w herein  a 
city,  town  or  county  is  a  party,  it  is  not  a  good  cause  of  chal- 
lenge to  a  trial  juror,  or  to  an  oflBcer  who  notified  the  trial 
jurors,  that  the  juror  or  the  officer  is  a  resident  of,  or  liable  to 
pay  taxes,  in  the  city,  town  or  county,  which  is  a  party  to  "hurh 
action. 

Id..  8  68.  Sef.  also,  2  R.  S.  661,  f  2  (2  Edm.  671);  L.  1903.  ch.  204.  In 
<-ffe€t  Sept.  1.  Id03. 

S  1180.  [Am'd,  1877,  1901.]  Oballentrea  how  tried.  Excep- 
tions to  and  review  of  tli«  determination  of  tlte  court,  in 
reference  thereto. 

An  objection  to  the  qualifications  of  a  juror  is  available  only 
upon  a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  the 
panel  or  array  of  jurors,  must  be  tried  and  determlnrd  by  th»' 
court  only.  Either  party  may  except  to  the  determination,  and 
it  may  be  reviewed,  upon  a  question  of  fact,  or  a  question  of  law, 
or  both,  as  where  an  issue  of  fact  presented  by  the  pleadings  is 
tried  by  the  court;  except  that  where  one  or  more  exceptions  are 
taken,  to  the  rulings  of  the  court,  made  after  the  jury  is  em- 
panelled, an  exception  to  the  determination  of  a  challenge  mu-t 
be  heard  at  the  same  time;  and  the  case  must  contain  the  matters 
necessary  to  present  it,  upon  the  facts,  or  the  law.  or  both.  The 
fact  that  a  juror  is  in  ^the  employ  of  a  party  to  the  action:  or.  if 
a  party  to  the  action  is  a  corporation,  that  he  is  an  employe  thereof 
or  a  shareholder  or  a  stockholder  therein,  shall  constitute  a  good 
ground  for  a  challenge  to  the  favor  as  to  such  juror. 

Ti.  1873,  Ob.  427.  i  1  (9  Edm.  609).  ara'd.  See  f  9B2;  L.  1901.  ch.  243.  In 
•Sect  Sept.  1,  1901. 
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▲RT1CL.K    SJffiCOND. 

The  verdict. 

Sec.  1181.  Discharge  of  Jarj  failing  to  agree. 

1182.  Plaintiff  cannot  submit  to  nonsuit  after  Jury  retires. 

1183.  In  an  action  to  recorer  money,  Jury  to  asaeas  damages. 

1184.  How  doulile,  treble,  or  Increased  damages,  found  and  awarded. 

1185.  When  verdict  to  be  tfllton,  subject  to  the  opinion  of  the  court. 

1186.  General  und  Rpecial  verdict  defined. 

1187.  (jenerul   or   special  verdict,    when   xendered;   special   floding  witk 

general   verdict. 

1188.  Special  linding  controls  general  verdict. 

1189.  Entry  of  verdict;  subsequent  proceedings. 

1  1181.  JDlscliarHre   of  Jary  tm.iHnm  to   avree. 

Where  a  jury  is  empanelled  to  try  an  issue,  to  make  an  inquiry, 
or  to  assess  damages,  in  an  action  in  a  court  of  record,  or  not  of 
record,  or  in  a  special  proceeding  before  an  otiicer,  if  the  jurors 
cannot  agree,  after  being  Icept  together,  for  such  a  time-as  is 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
before  whom,  they  were  empanelled  the  court  or  officer  may  dis- 
charge them,  and  issue  a  precept  for  a  new  jury,  or  order  another 
juiT  to  be  drawn,  as  the  cnse  requires;  and  the  same  proceedings 
must  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  em- 
panelled. 

2  R.    S.   6C4.    §  26  (2   Edm.   576). 

§  1182.  Plalnflir  can  not  aabmlt  to  nonavit  after  Jnry 
retireM. 

It  is  not  necessary,  in  nn  action  in  a  court  of  record,  to  call 
the  plaintiff,  when  the  jurors  are  about  to  deliver  their  verdict; 
and  the  plaintiff,  in  such  an  action,  cannot  submit  to  a  nonsuit, 
aft  el*  the  cause  has  been  committed  to  the  jury,  to  consider  the 
verdict. 

S  1183.  lu  action  to  recover  money,  Jury  to  aanesn 
damaireB. 

In  an  action  to  recover  a  sum  of  money  only.  If  a  verdict  ir 
found,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defemlant. 
who  has  set  up  a  counterclaim  for  a  sum  of  money,  the  jury 
must  assess  the  amount  of  damages.  The  jury  may  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  damage**, 
where  the  court  directs  judgment  for  the  plaintiff,  on  the  plead- 
ings. 

Co.  Proc.,  part  of  S  203.  The  remainder  of  that  section  Is  covered  by  f|  ^03 
and  54>4,   ante. 

S  1184.  Hoiw  donblc,  treble,  or  increaaed  dnniase»,  found 
and  awarded. 

Where  double,  treble,  or  other  increased  damages  are  given  by 
statute,  single  damages  only  are  to  be  found  by  the  jury:  o\i''pt 
in  a  cnse  where  th(»  statute  prescribes  a  different  rule.  The  sum 
so  found  must  ln»  increased  by  the  court,  and  judgment  rendered 
accordingly. 

Kmbodies  tbe  rule  iu  8  Johns.  (i4S.  and  25  Wend.  420. 
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S  1186.  [Am'd,  1S71>.]  When  verdict  to  be  taken,  iiubje«;t 
to  tbe  opinion  of  the  eonirt. 

Where,  upon  the  trial  of  an  ihsue  by  a  jury,  the  case  proscuts 
only  questions  of  law,  tie  judge  may  direct  the  jury  to  render 
a  veirdict,  subject  to  the  opinion  of  the  court.  Notwithstanding 
that  such  a  verdict  has  been  rendered,  the  judge  holding  th'.'  trial 
term  may,  at  the  same  term,  set  aside  the  verdict,  and  dirocL 
judgment  to  be  entered  for  either  party,  with  like  effect  riud 
like  manner,  as  if  such  a  direction  had  been  given  at  the  trial. 
An  exception  to  such  a  direction  may  be  taken  as  prescribed  in 
section  nine  hundred  and  ninety-four  of  this  act. 

Co.  Proc.,  part  of  |  285,  am'd.     S«e  |  1284,  poet. 

I  1186.  General  and  apeclttl  verdict  defined. 

A  general  Terdict  is  one,  by  which  the  jury  pronounces,  gener- 
ally, upon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiff 
or  of  the  defendant.  A  special  verdict  is  one,  by  which  the 
jury  finds  the  facts  only,  leaving  the  court  to  determine,  which 
party  is  entitled  to  judgment  thereupon. 

Id..  1 260. 

L1187.  (Am'd.    1806,    1904.1     General    or    special    -verdict, 
en  rendered  I  special  llndlnflr  with  greneral  verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  si)ecial  verdict,  in 
its  discretion.  In  any  other  action,  except  where  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special 
verdict,  upon  all  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict,  the  court  may  instruct  it  to  find  also  specially, 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The 
special  verdict  or  special  finding  must  be  in  writing;  it  must 
he  filed  with  the  clerk,  and  entered  in  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  ponding  the  decision  of  such  motion, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  submission  or  shall 
have  assessed  the  damage,  the  court  may  then  pass  upon  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  be  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  such  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form  a  part  .of  the  record,  and  the  ap- 
pellate division  or  the  court  of  appeals  may  direct  such  judg- 
ment thereon  as  either  party  may  be  entitled  to. 

Id.,  last  paragraph  of  f  261;  L.  1895,  ch.  046;  L.  1904,  ch.  131.  In  effect 
March  28,  1904. 

f  1188.  Special  flndlnir  controlH  Reneral  verdict. 

Where  a  special  finding  is  inconsistent  with  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  render  judgment 
accordingly. 

Id.,  8  262. 

{  1180.  [Ani*d,  1877.]  Kntry  of  verdict  $  anlmeqnent'  pro- 
ceedlnflTS. 

When  the  jury  renders  a  verdict,  or  finds  upon  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
the  clerk  must  make  an  entry,  in  his  minutes,  specifying  the  time 
and  place  of  the  trial;  the  names  of  the  jurors  and  witnesses;  tb« 
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verdict,  or  the  questions  and  findingrs  thereupon,  as  the  case  re- 
quires; and  the  direction,  if  any,  which  tlie  court  givfs,  with 
respect  to  the  subsequent  proceedings.  Upon  the  application  of 
the  party  in  whose  favor  a  general  verdict  is  rendered,  the  clerk 
must  enter  judgment,  in  conformity  to  the  verdict,  unless  & 
different  direction  is  given  by  the  court,  or  it  is  otherwise 
specially  prescribed  by  law. 

do.  Prac.,  part  of  ft  264. 
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TITLE  VI. 

Miscellaneous  provisions;  including  those  relating  to 
embracery,  and  other  acts  of 
sec.  1190.  Trial-   by   jury    to  b«   as  berelu   provided;   jurtea  of   part   aUena 
abolliihed. 
1191.  V«uire  not  inccesary.  vordlet 

Um.  Jurore  not  to  bo  questioned  tor  their  veraici. 
IIIKJ.  Penalty  whero  juror  takes  girt,  etc. 

lis-  rrn'iur?o^  %^^  non"u™cl.n.e  In  .p.*lal  proceeding. 
urn.  si?rl«r  J".-'rk....p  Jury  In  Bp.H.lal  p-»c«.dlng;  penalty. 

US:  i;;i*i^J,°;...'i?S"oi'd|:i.SUrey  and  anc  to  county  court. 
1189.  Collection  or  remission  ot  fine. 
8  llOO.    [Amd,  1907.]    Trial-  by  Jury  to  be  am  liereMi  pro- 
vldedi   JarleM   of   part   allenii   abolUbed. 

A  tr  al  by  a  jury,  of  an  is.sue  of  fact,  3^?  ^^^;^>"  ,^^•*^\  ..'J,^*;^^^^^ 
a  court  of  rm>rd,  must  be  had,  as  proscribod  ^^tbischaptc^r  ex- 
tent in  a  ca«=;c  whoro  it  is  otherwise  specially  prescribed  b>  law. 
AifaHen  is'not  en'uied  to  a  i"r^  composed  in  ^art  of  aheiis  c>r 
KirjiniTorK  in  an  acton  or  special  proceeding  civil  or  criminal. 
The  mirt  ma>%  upon  the  application  of  oither  party,  ^xclude  f^^^^^^ 

the  court-room  the  jurors  sitting  »"«"«,<;*'«"  ^"Xfnfo^^^ 

of  a  motion  for  non-suit,  dismissal  of  the  complaint  oi  airection 

''2  R  Tin^'i  63  (2  Edm.  437).  remodelled.      L.  1907,  ch.  602.      In  effect 
S«»pt.    1.    IJWT. 
8  11»1.  Venire  not  necessary.  ^ 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  action, 
brougM  in  a  court  of  record,  except  as  specially  prescribed  by  law. 
Id.,  410,  5  9  (2  Edm.  427). 

5  1103.  Jnrom  not  to  be  a«ie««toned  for  tbelr  verdict. 
A  juror  shall  not  be  questioned,  and  is  not  »*"l;jj*^t  ^«  |!"  'Y"; 
tion,  or  other  liability  civil  or  criminal,  for  a  v^^^'/V^^^^^r  ^^^ 
him  in  an  action  in  a  court  of  record,  or  not  of  record  .«r" 
a  special  proceeding  before  an  offlcn^r  except  bv  indictment,  foi 
corrupt  conduct,  in  a  case  prescribed  by  law. 
2  B.  S.  421,  fi  eO  (2  Edm.  430). 

8  1193.  Penalty  where  Jnror  taken  Klft,  etc. 
A  nerson  drawn  or  notified  to  attend,  as  a  trial  juror,  in  an 
ac^^^inTcourt  of  record,  or  not  of  record,  or  in  a  spe<-ial  pro- 
ceed^ng  before  an  officer,  who  takes  any  thing  to  render  his  yer- 
diet  or  r^eives,  from  a  party  to  the  action  or  «P<l^*7j,P^;?;;f:f  f ' 
a  gift  or  gratuity,  forfeits  ten  times  the  sum.  or^^"^|""r^  !  , 
value  of  that,  which  he  took  or  received,  to  the  party  to  tlu 
Action  or  special  proceeding,  aggrieved  tluTf  .v :  a m^  ^^ 

to  that  partv,  for  his  damages  sustained  thereby,  besides  bein^ 
subject  to  the  punishment,  prescribed  by  law. 
Id.,  «  70. 

§  1104.  Bmbraceryi  penalty  therefor.  ^,r,  a  4^  «f 

An  embraceor.  who  procures  a  person,  drawn  J^J^^^J^^.  ^^i^^^^ 
tend,  as  a  trial  juror,  to  take  gain  or  profit.  *;?"^;"'^>  ;/\.**  ^."rf 
section,  forfeits  ten  times  the  «nm,  or  ten  times  \\\''  y^l'\*'' 
that,  which  was  so  taken,  to  tho  narty  "^?^'•'^^*:^^  .'^T^li;:,;^,^;^^ 
is  also  liable  to  that  party  for  us  ^^^''^^"i^J^^'^'Xy  law 
besides  being  subject  to  the  punishment,  prescribed  b>  law. 
Id.;  8  71,  am'd. 
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1  llOS.  Penalty  for  Juror's  non-attendance  In  special 
proceed  tnor. 

A  person,  who  has  beeu  lawfully  and  personally  notified  to  at- 
tend, as  a  trial  juror,  to  iuquire  into  a  matter  or  thing,  or  to 
hear  and  try  u  controversy,  in  a  special  proceeding,  pending  be- 
fore a  judge,  justice  of  the  peace,  commissioner,  or  other  officer, 
and  who  wilfully  neglects  to  attend,  as  required  by  the  notice, 
may  be  fined  by  the  otiieer,  in  a  sum,  not  exceeding  twenty-five 
dollars.  But  this  section  does  not  extend  to  a  case,  where 
special  provision  is  made  by  law,  for  punishing  the  default  of  a 
trial  juror. 

2  R.  S.  661,  I  4  (2  iSdm.  672),  extended. 

I  1196.  Sheriff,  etc.,  to  keep  Jury  in  special  proeeedtniTI 
penalty. 

A  sheriff,  constable,  or  other  ofilcer,  who  notified  jurors  to  at- 
tend, in  a  case  specified  in  the  last  section,  must,  when  directed 
by  the  ofiicer,  before  whom  the  special  proceeding  is  pending,  at^ 
tend,  and  take  charge  of  the  jury.  For  a  wilful  neglect  to  obey 
such  a  direction,  or  for  any  misconduct,  while  attending  the 
jury,  by  which  a  right  or  remedy  of  a  party  to  the  special  pro- 
ceeding may  be  impaired  or  prejudiced,  he  must  be  fined,  by  that 
officer,  in  a  sum  not  exceeding  twenty-five  dollars. 

u..  I  6. 

I  119V.  N4»ilce  of  impoMltion  of  line. 

Where  a  fine  is  imposed,  in  a  case  specified  in  the  last  two  sec- 
tions, written  notice  thereof  must  be  served  upon  the  ^rsoiv 
fined,  to  the  end  that  he  may  apply  to  the  officer  imposing  it,  for 
the  remission  of  the  »vJ»olo  or  a  part  thereof,  upon  proof  that  he 
had  a  reasonable  excuse  for  his  neglect  or  misconduct,  or  that 
other  good  cause  exists  for  the  remission. 

Id.,  I  8,   am'd. 

I  1198.  Special  return  of  delinqnencr  and  line  to  connty 
oonrt. 

If,  within  thirty  days  after 'the  service  of  the  notice,  the  fine 
has  not  been  reniitte<1  by  the  officer  imposing  it,  he  must  make  a 
special  return  of  the  delinquency  or  misconduct,  for  which  the 
fine  was  imposed,  and  of  the  amount  of  the  fine,  aeeompanied 
with  proof,  by  affidavit,  of  service  of  the  notice  specified  in  the 
last  section,  to  the  next  term  of  the  county  court  of  the  county.  . 
in  which  the  delinquent  resides. 

Id.,  9  7,  with  an  ameDdtneiit  requiring  proof  of  scrvlco  of  tbe  nottc*. 

I  1199.   Gollectlon  or  remlMsion  of  flne. 

The  county  clerk  must  deliver  to  the  distrlct-attorney,  a  copy 
of  the  return  and  of  the  affidavit,  at  the  time  when  he  delivers 
to  him  copies  of  the  minutes  of  fines,  imposed  by  the  county 
court.  The  fine  must  be  collected,  or  it  may  be  remitted  or  re- 
cced, in  the  same  manner  as  a  fine  imposed  by  the  county  court, 
upon  a  defaulting  trial  juror. 

M.,  I  8. 
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CHAPTER  XL 
Judgments. 

TITLE  n.- Ja4fM«at«  Taken  Without  Proeesg. 

TITIiEUL-TMfttlmir  or  Stttlnp  Asldo  a  Jadgment,  for  IrrogvUrity  or  Error 
In  Fnet. 

TITL£  I. 

JudgTnent  in  an  action. 

Artlclo  1.  General   provMoiie. 

2.  Mode  of  taking,  entering,  and  enforcing  a  Judgment. 

8.  Docketing  a  Judgment;   effect   thereof,   as  a  Tien   upon  real  pioB- 

erty;   auapendlng  and  dlacliargiog  tbe   lien;   satisfaction  and   ae- 

■Ignment   of   a   Judgment. 

ARTIGLK    FIRST. 

Oeneral  proviaionM , 

Sec.  laoo.  Definition  of  Jndgmeat. 

1201.  [  Repealed.  1 

1202.  "^^lien  Judgment  may  be  entered. 

1203.  Application  for  Judgment. 

1204.  Judgment  may  lie  for  or  agaiuat  any  of  the  parties. 

1205.  When  a   several  Judgment   may   be   taken. 

1206.  Judgment  for  or  against  a  marritd  woman. 

1207.  When  Judgment  for  plalntUI  not  to  exceed  Judgment  demanded. 

1208.  Rate  of  damages. 

1209.  Effect  of  Judgment  dlsmiBSln;;  the   comiilaint. 

1210.  Judgment  against  a  dead  person. 

1211.  Judgment  to  bear  Interest. 

i  laoO.  [Am'd,  1877.]   Deflnitlon  of  Jndnteskt. 

A  judgment  is  either  interlocutory  or  the  final  deteroumation  »f 
the  rights  of  the  parties  in  the  action. 
Co.  Proc  ,1245,  am 'd.. 

9  1201.  [Repealed,  1877.J 

9  1202.  IVhen  Jadflrnent  may  be  entered.  . 

Judgment  may  be  entered  in  term  or  vacation. 

L.  1840.  cb.  880. 1 23  (4  Edm.  091 ). 

9  1203.  [Am'd,  19O0.]     Application  for  Jndgrment. 

Judgment  must  be  ontered,  in  the  first  instance,  pursuant  to 
the  direction  of  tht?  court,  at  a  term  held  by  one  judge;  except 
where  special  provision  is  otherwise  made  by  law.  If  notice  of 
an  application  for  judgment  is  not  required,  and  an  order  for 
judgment  is  made  by  a  judge  out  of  court,  the  judgment  may 
be  entered  with  the  same  force  and  effect  as  if  granted  in  court. 

Subetltute  for  Ck>.  Proc.,  §  278.  L.  1900,  cb.   147.     In  effect  Sept.   1,  1900. 

9  1204.  Jndflrment  may  be  for  or  agralnnt  any  of  tbe 
parties. 

Judgment  ma^  bo  given  for  or  against  one  or  more  plaintiffs, 
and  for  or  against  one  or  more  defendants.     It  may  determine 
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the  ultimate  rights  of  the  parties  on  the  same  side,  as  between 
themselves;  and  it  may  grant,  to  a  defendant,  any  affirmative  re- 
lief,  to  which  he  is  entitled. 
0«.  Proc,  first  sentence  of  S  274.    Bee  99  454  and  4M,  ante. 

9  ia05.  Ift'lien  a  aeveral  Judflrment  niay  be  taken. 

Where  the  action  is  against  two  or  more  defendants,  and  a 
several  judgment  is  proper,  the  court  may,  in  ita  discretion, 
render  judgment,  or  require  the  plaintiff  to  take  judgment, 
against  one  or  more  of  the  defendants;  and  direct  that  the  action 
be  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein.  ^ 

Id.,   second   sentence   of    9   274,    am'd. 

I  1206.  Judirinent   for    or   aaraliiBt   a   married   woman. 

Judgment  for  or  against  a  married  woman,  may  be  rendered 
and  enforced,  in  a  court  of  record,  or  not  of  record,  as  if  she 
was  single. 

Substitute  for  Go.   Proc,  part  of  |  274. 

9  1207.  "Wlien  Jadarment  for  plaintiff  not  to  exceed  Jnds- 
ment  demanded. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  court  may  permit  the  plaintiff  to 
take  any  judgment,  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issue. 

Co.   Proc..   I  276. 

9  1208.  Rate   of   daninflrea. 

Where  either  party  is  entitled  to  recover  damages,  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  recov- 
ered, for  the  same  cause  of  action. 

Id.,   9  276,   am'd. 

9  1209.  [Am'd,  1R77.]  Kffect  of  Judgment  dlamlsalnff  tlie 
conaplf»lnt. 

A  final  judgment,  dismissing  the  complaint,  either  before  or 
after  a  trial,  rendered  in  an  action  hereafter  commenced,  dors 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it 
expressly  declares,  or  it  appears  by  the  judgment-roll,  that  it  is 
rendered  upon  the  merits.  (See  §§  1525,  1646.) 

9   1210.  Jndsrment    agrnlnat    a    dead    person. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death.  In  a 
case  where  It  may  be  so  taken,  by  special  provision  of  law,  a 
memorandum  of  the  party's  death  must  be  entered,  with  the 
judgment,  in  the  judgment-book,  indorsed  on  the  judgment-roll, 
and  noted  on  the  margin  of  the  docket  of  the  judgment.  Such  a 
judgment  does  not  be<*ome  a  lien  upon  the  real  property,  or  chat- 
tels real,  of  the  decedent:  but  it  establishes  a  debt,  to  be  paid  in 
the  course  of  administration. 

t  B.  8.  86»,  9  7  (2  Bdm.,372).  with  amendments 

9  1211.  Jndirment  to  bear  interest. 

A  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
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dircH^ting  the  payment  of  money,  bfurtt  iiituroKt  from  the  tiL^ 
when  it  is  entered.  But  where  a  judgment  direcib  that  money 
paid  out  shall  be  refunded  or  repaid,  tlie  direction  includes  in- 
terest from  the  time  when  the  money  was  paid,  unless  the  con- 
trary ia  expressed. 

From  L.  1844,  ch.  824,  |  1  (4  Bdm.  628),  as  sm'd  by  L.  1860,  eb.  807,  |  1 
(T  Bdm.  47T). 
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ARTICL.IQ    SKCOND. 

Mode  of  taking,  entering,  and  enforcing  a  judgment, 

■m.  Xtl2.  Judgment  by  default    Id  certain  actlong  on  contract;  tiow  taken. 
X31S.  Amomit  of  Jodgment  in  sncb  eases :  how  dctermlupa. 
1214.  Application   to  court  for  judgment  by  default;   wben   neceBOarf. 
1216.  Proceedings  on  such  an  appliOHtion. 

1216.  Application   for  juag'meut     In   cnse  of  service    by    pulillcation.    etc. 

1217.  Attachment    and    unUertul&iDg    for    iresLitution,    reviuircd    in    cert^ila 

actions. 

1218.  When   Judgment   cannot  bo   toUen   r.gnlnet  an  Infant  defendant. 

1219.  When  a   defendant  in  default  is  entitled  to  notici* 

1220.  When  action   may  be  sovered,   if  issues  of  law  and  issues  rC  facti 

presented. 

1221.  Judgment   liow   taken,   nfter   trial  of   is.  .^r.-   of   law   and   Issues   of 

fact,  in  the  same  action. 

1222.  Final  judgment,  bow  talsen  after  issue  of  law  only. 

1227t.  Proceedings   upon   applicati'  n    under   the   last    two   soctiona. 
1224.  Id.;  upon   interlocutory  Judgment,   etc..   aflirmcd  at  a   term  of  tbm 
apiv^llate  division  of  the  supreme  court. 

1226.  Judgment   after   trial  by   Jury  of  specific  questions  of  fact. 
1220.  Id.;  after  reference  to  determine  specific  questions  of  faci. 

1227.  Id.:  upon  motion  for  a  new  trial,   heard  by  the   appellate  dlvlflbm 

of  the  supreme  court. 

1228.  Id.;  upon  lil.'il    by   court  or  referee  of  the  whole  Issue  of  fact. 

1229.  In    matrimonial    causes,    Judgment    can    be    rendered   only    by  tbe 

court. 

1230.  Final    Judgment    upon    decision    or    report    awarding    Interlocntorf 

Judgment,    t^**^. 
1281.  Id.;  how  final  Judgment  entered  and  tettled  In  certain  casw. 

1232.  Interlocutory  reference  oi    tiiquisiiioii;    liuw   n.v.eut.u.    < 

1233.  Motion   for  Judgment  ur-u  u  spociul  vcidltt,   etc. 

1234.  Id.;   upon  verdict  subject  to  opinion  of  court. 

1286.  Interest  on  venllct.  etc..  to  be  included  in  reovery. 
1286.  Enrry  of  JudgAient. 

1237.  Judgment-roll   to  be  filed;   of  what   it   consists. 

1238.  Id.;    by    ^\hom    prepared. 

1239.  Time  of  filing  Judgment-roll   to   l>e   noted. 

1240.  When  a  Jud-  ment    rany  he   enforced   by  execution. 

1241.  When  a  Judgment  may  be  enforced  by  punishment  for  disobeying  U. 

1242.  Ileal  propertv;   how  sold.    Effect  of  conveyance. 

1243.  Security   upon    sale  by   referee. 

1244.  Conveyance  to  state  name  of  part.-. 

9  1212.  LAm'd,  1879.]  Juilarment  by  dcfavit  In  certain 
nctioiiM   on   contract;   Uo-ww  taken. 

In  an  action  specifiwl  in  section  four  hundred  and  twenty  of 
this  act,  where  the  summona  was  personally  served  upon  the 
defendant,  and  the  copy  of  the  complaint,  or  a  notice  statinp 
the  sum  of  money  for  wliich  judgment  will  be  taken,  was  served 
with  the  summons,  or  where  the  defendant  has  appeared,  but  has 
made  default  in  pleading,  the  plaintiff  may  take  judgment  by  de- 
fault, as  follows: 

1.  if  the  defendant  has  made  default  in  appearing,  the  plaintiff 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice:  and  also  proof,  by  affidavit,  that  the 
defendant  has  not  apponrod.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  tne  defendant  had  seasonably  appeared,  but  has  made 
default  in  pleading,  the  plaintiff  must  file  proof  of  the  service  of 
the  summons  and  of  the  nppen ranee  or  of  the  appearance  only: 
and  also  proof,  by  affidavit,  of  the  default.  Whereupon,  the  clerk 
must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading. 
mnd  the  case  is  not  one  where  the  clerk  can  enter  final  judgment, 
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as  prescribed  in  either  of  the  foregoing  subdiyisioiiB  of  thi9  MC* 
tion,  the  phiiutiff  must  apply  to  the  court  for  judgment,  as  pre- 
scribed iu  section  1214  of  this  act. 

Substituted  for  Co.  Froc,   |   240.   part  of  subd.  1. 

I  1213.  Amount  of  JadiKinent  In  suoh  oaaesf  kow  deter- 
mined. 

Where  final  judgment  may  be  entered  by  the  clerk,  as  pre- 
Bcribi-d  in  the  last  section,  the  amount  thereof  must  be  deter- 
mined as  follows: 

1.  If  the  complaint  is  rerified,  the  judgment  must  be  entered 
for  the  sum,  for  which  the  complaint  demands  judgment;  or, 
at  the  plaintiff's  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon  an 
instrument  for  the  payment  of  money  only,  the  non-payment  of 
which  constitutes  a  caus:e  of  artion,  stated  in  the  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath» 
or  by  other  compotont  proof,  the  amount  due  to  him  for  any  other 
cause  of  action  stated  iu  the  complaint.  If  an  instrument,  speci- 
fied in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  pro- 
duced to  the  clerk,  he  must  take  proof  of  its  loss  and  of  its  con- 
tents. Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any»  taken  there- 
upon. 

Id. 

I  1214.  [Am*dl,  1877,  1000.]  AppUcntion  to  court  for  $nAm- 
ment  by  defnnlt;  ivhen  neceMnary. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
court,  for  judgment.  Upon  the  application  he  must  file,  if  the 
default  was  in  appearing,  proof  of  service  of  the  summons;  or, 
if  the  default  was  in  pleading,  proof  of  appearance,  and  also, 
if  a  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defendant's  attorney;  and  in  either  case,  proof 
by  affidavit,  of  the  default  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defendants  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment must  be  made  to  the  court,  unless  the  defendants  who  have 
appeared  consent  to  the  making  of  such  application  to  a  judge 
or  justice  out  of  court. 

Substituted  for  the  flnit  soDtence  of  Co.  Proc,  |  240,  subd.  2;  U  1900,  oh. 
147.    Iu  effect  Sept.   1.   1900.    Bee  Bale  20. 

i  1215.  [Am'd,  1877,  1901.]  Prooeedlnirs  on  sneh  an  «ppll<- 
oatlon. 

The  court,  or  a  judge  or  ju.stice  thereof,  must  thereupon  render 
the  judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
without  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  purpose  of  enabling  it.  or  them,  to  render  the  judgment, 
or  to  carry  it  into  effect:  or  it,  or  they,  may  in  its,  or  their,  dis- 
cretion, dir(K?t  a  reference,  or  a  writ  of  inquiry,  for  either  pur- 
pose; except  that  where  the  action  is  brought  to  recover  damages 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  reference 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justice 
thereof,  may  direct  that  the  report  or  inquisition  .be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action ;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  direction; 
in  which  case  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordance >\ith  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  further  application. 

Co.  Pmc.,  S  24a,   second  and  third  senteuccfl  of  aubd.  2,  aro'Tl.    See  |  1288; 
L.  1001.  eta.  511.    In  effect  April  24.  1001. 

I  121(1.  [Ain*d,  1895,  1901.]  Application  for  Jndflrment  In 
cane  of  service  by  publication,  etc. 

Where  the  summons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  does  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires, 
within  twenty  days  after  the  t:^*rvice  is  complete,  the  plaintiff  may 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judgment 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  service  is  coinplete,  and  proof,  by  affidavit,  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
must  require  proof  of  the  cause  of  action,  set  forth  in  the  com- 
plaint to  be  made,  either  before  such  court,  or  such  judge  or  jus- 
tice, or  before  a  referee  appointed  for  that  purpose;  except  that 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury*  or  an  injuiy  to  property,  the  damages  must  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  section. 
If  tlie  defendant  is  an*  non-resident,  or  a  foreign  corporation,  the 
court,  or  a  judge  or  justice  to  whom  such  application  is  made, 
must  requiro  the  plaintiff,  or  his  agent  or  attorney,  to  be  exam- 
Ihed  on  oath,  respecting  any  payments  to  the  plaintiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  before  rendering 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
application  is  made,  may,  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  th«  restitution  of  nny  estate  or  effects  which 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  suc- 
ceeds in  his  defense. 

L.    1805,   ch.    582;    L.    11)01.   ch.   fill.     In  effect   April  24,   19<H. 

I  1217.  Attaclinieut  hnd  nndertaklnff  for  reatltntlon, 
required  In  certain  nctlonH. 

A  judgment  shall  not  l>e  rendered  for  a  sura  of  money  only, 
upon  an  application  made  pursuant  to  the  last  section,  except  in 
an  action  specified  in  section  (Uiri  of  this  act.  Where  the  defend- 
ant is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  upon  the  ai)pli('ation  for  judgment  in  such 
an  action,  must  produce  nnd  file  the  following  papers: 

1.  Proof,  by  allldavit,  that  a  warrant  of  attachment  granted  in 
the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  propt^rty,  so  attached,  verified  by  affi- 
davit; w^ith  a  statement  of  the  value  thereof,  according  to  th« 
inventory.  [ 

*  8o  Id  original. 
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3.  The  undertaking  mentioned  in  section  1216,  if  one  has  beea 
required. 

From  Rule  84,  and  Co.  Proc.,   |  246,    part  of  aubd.  8,  am*d. 

f  1X18.  t'Am'd,  1879.]  When  Jndsment  cannot  be  tnken 
avnlnst  an  Infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  de< 
fendant,  until  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

See  Go.  Proc.,  f  llfi.  and  ante,  |  471.    See  |  1868.   poet. 

i  1219.    "When  a  defendant  In  default  ia  entitled  to  notlee. 

A  defendant,  against  whom  judgment  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1.  [Am'd,  1879.]  If  he  has  appeared  generally  but  has  made 
default  In  pleading,  he  is  entitled  to  at  \oast  five  days'  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  and  to  at  least 
eight  days'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 
ney, at  any  time  before  the  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  grantenl  upon  the  application.  Such  a  de- 
mand is  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant^  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature  his  ofilce  address,  with  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  {plaintiff's  attorney.  Thereupon  at  least  five  days'  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
upon  the  person,  whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 

See  Co.  Pr>c.,  |  246,  subda.   1  and  2. 

I  1220.  "Wben  action  may  be  severed.  If  liwneM  of  laifr 
and  luanes  of  fact  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,  without  prejudice  to  either  party  in  maintaining  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
causes  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
the  action,  direct  that  the  action  be  divided  into  t\^>  or  more 
actions,  as  the  case  requires. 

f  1221.  [Am*d,  1877.1  Jadgrment  how  taken,  after  trial  of 
issnea  of  lavr  and  iNMueii  of  fact,  In  the  name  action. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  be  taken,  as  follows: 

1.  Where  an  application  must  be  made  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  application  must  be  for  judg- 
ment, upon  the  whole  issue;  and  judgment  must  be  rendered 
accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
ment, upon  the  whole  issue,  ni;iy  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;  if  not  &• 
entertained,  it  must  be  heard  as  a  motion. 
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3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his  re- 
port must  award  the  proper  judgment  upou  the  whole  isuue,  uu- 
less  otherwise  prescribed  in  the  order  of  reference. 

f  lS2a.  [Am'il,  1879.]  Final  Judffment,  bow  taken  after 
Imiae  of  lair  only. 

Final  judgment  upon  an  issue  of  law,  where  no  issvie  of  fact 
remains  to  be  tried,  and  final  judgment  has  not  been  directed  as 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may 
be  entered  upon  application  to  the  court  or  by  the  clerk  in  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act. 
Co.  Proc.,  part  of  i  269,  aiu'd. 

I  1223.  [Am*d,  1877.]  Proccedlngrs  upon  appllcsation  under 
the  last  t-vro  sections. 

Vpon  an  application,  by  either  party,  to  the  court,  for  final 
Judgment,  after  the  (decision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  powers  specified  in  sec- 
tion 1215  of  this  act,  upon  an  application  for  judgment  by  the 
plaintiff.  Where  final  judgment  may  be  awarded  in  a  referee's 
report,  as  prescribed  in  section  twelv>?  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment, or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

Id. 

I  1224.  [Am*d,  1896.]  Id.j  upon  lntor1ocat<»ry  Jadirment, 
etc.,  afHrmed  nt  a  term  of  the  appellate  di^/liilon  o^  the 
•nprenie  court. 

When  an  order  or  judgment  is  wholly  or  partly  afflrmec.  upon 
an  appeal  to  the  appellate  division  of  the  supremo  court,  and  no 
ibsue  of  fact  remains  to  be  tried,  the  appellate  division  may,  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pellant to  amend  or  plead  over. 

1.1^95.  ch.»46. 

9  122((.  Judgment  after  trial  by  Jnrr  of  speolllc  questions 
of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a 
jury,  judgment  may  be  taken,  upon  the  application  of  either 
party,  as  follows: 

1.  If  all#the  issues  of  fact  in  the  action  are  determined  by  the 
findings  of  tlie  jury,  or  the  remaining  issues  of  fact  have  Imhmi 
determined  by  the  decision  of  the  court,  or  the  report  of  a  ref- 
eree, an  application  for  judgment,  upou  the  whole  issue,  may  be 
made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  court 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

See  M  970-97?,  »nte. 

9  1226.  Id.  I  after  reference  to  determine  speclftc  «ne«- 
tlons  of  fact. 

Where  a  reference*  has  been  made,  to  reijort  upon  one  or  more 
■I>ecific  questions  of  fact,  arising  upon  the  iuue,  and  tho  remain- 
-    -   ^_si«. 
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ing  issues  have  been  tried,  judgment  must  be  taken,  upon  the  ap- 
plication of  either  party,  as  prescribed  in  section  lz21  of  this 
act. 
Co.  Proc.,  part  of  1 773,  am'd.    See  0  972  and  1221,  ante. 

I  1227.  [Am'd,  18fNS.]  Id.)  upon  motion  for  new  trial, 
bvnrd  1»y  the  appellate  ^Ivialon  of  the  anprem^  court. 

Where  a  motion  for  a  new  trial,  made  at  the  first  instance  at 
a  term  of  the  appellate  division  of  the  supreme  court,  is  denied, 
judinnent  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

L.    189S.   ch.    940. 

I  1228.  [Am'd,  1879.]  Id.)  upon  trial  br  eoart  or  refereis 
of  the  whole  Issue  of  faet. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
where  it  is  otherwise  expressly  prescribed  by  law,  judi^ment 
upon  such  a  report,  or  upon  the  decision  of  the  court,  upon  the 
trial  of  the  whole  issue  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  therein,  upon  filing  the  decision  or  report. 

Co.  Proc.,  parts  of  U  267  and  272,  am'd. 

5  1220.  In  matrimonial  eanaeii,  Jndorment  can  he  rendered 
only  by  the  coart. 

In  *an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation; 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as 
prescribed  in  the  Innt  section,  or  where  the  reference  was  made, 
as  prescribed  in  section  1215  of  this  act.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  and  the  other  proceedings 
upon  the  reference,  must  be  certified  to  the  court,  by  the  referee, 
with  his  report;  and  judgment  must  be  rendered  by  the  court, 

S  1280.  (Am*d,  1877.]  Final  Jadarment  npon  decision  or 
report  awardlngr  Interlocutory  Jadflrment,  etc. 

In  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  by  the  court,  without  a 
jury,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered,  and  the  party  afterwards  be- 
comes entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  requires 
the  appointment  of  a  referee,  to  do  any  act  thereunder,  the  ref- 
eree must  be  appointed  by  the  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  in  the  next  section. 

I  1231.  Id.)  how  Anal  Jndsment  entered  and  settled  In 
certain  cases. 

In  an  action  triable  by  the  court,  an  interlocutory  judgment, 
rendered  upon  a  default  in  appearing  or  pleading,  or  pursuant  to 
the  direction  contained  in  a  decision  or  report,  may  state  the  sub- 
stance of  the  final  judgment,  to  which  the  party  will  be  entitled. 
It  may  also  difroct,  that  the  final  judgment  bo  settled  by  a  judge, 
or  a  referee.  In  that  case,  finul  jurlj^uient  shall  not  be  entered, 
until  a  settlement  thereof,  substrihod  by  the  judge  or  roferee,  la 
filed.  Where  an  interlocutory  jnds^miMit  awards  costs,  they  may 
b€  awarded   generally,    without   specifying   the   amount   thereof. 
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Where  the  final  jut^gment  is  directed  to  be  settled,  and  the  costs 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  blank  filled  ap  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 

9  1232.  Interlocutory  reference  or  In^aiilsitlon)  liovr  re- 
vtc^red.  • 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires. 

S  1233.  Motion  for  Judgruient  upon  a  special  verdict,  etc. 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  made 
b^  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 
Co.  Proc.,  part  of  I  265.   See  1 1189,  ante. 

S  1234.  [Am'd,  1895.]  Id.)  upon  verdict  subject  to  opinion 
of  court. 

•  A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court. 
Id.,  See  i  1186,  ante.    L.  18K.  ch.  946. 

{  1235.  Interest  on  verdict,  etc.,  to  be  included  In  re« 
covery. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  the  amount  of  the  judgment. 

Id..  I  810.  am'd 

I  1236.  [Am'd,  1807.]      Entry  of  Judflrment. 

Every  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and  filing 
shall  constitute  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket -books  required  tOi  be  kept  by  law,  keep  a 
i)ook.  styled  the  "judgment-book,"  in  which  he  shall  record  all 
judgments  entered  in  his  office. 
L.  1897,  ch.  188.    In  effect  April  6,  1897.    Ste  L.  1897,  ch.  187. 

i  1237.  [Am*d,  1870.]  Jndflrment-roll  to  be  filed |  of  wbut 
It  conalata. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment-roll,  wliirh  nnist  consist,  except  whore  special  pro- 
vision is  otherwise  made  by  law,  of  the  following  papers:  the  sum- 
mons; the  pleadings,  or  co[)ics  thereof;   the  final  judgment,  and 
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the  interlocutory  judgment,  if  any,  or  copies  thereof;  and  each 
paper  on  file,  or  a  copy  thereof,  and  a  copy  of  each  order,  which 
ha  any  wa^  involves  the  merits,  or  necessarily  affects  the  judg- 
ment. If  judgment  is  taken  by  default,  the  judgment-roll  mnst 
also  contain  the  papers  required  to  be  filed,  upon  so  taking  judg- 
ment, or  upon  making  application  therefor;  together  with  any 
report,  decision  or  writ  of  inquiry,  and  return  thereto.  If  judg- 
ment is  taken  after  a  trial,  the  judgment-roll  must  contain  the 
yerdict,  report,  or  decision;  each  offer,  if  any,  made  as  prescribed 
.in  this  act,  and  the  exceptions  or  case  then  on  file. 
Co.  Proc..  i  281.  sttbds.  1  and  2,  am*d.    S(>e  |  1717. 

S  1238.  Id.;  by  ^vbom  prepared. 

The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerk, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judg- 
ment is  entered;  except  that  the  clerk  must  attach  thereto  the 
necessary  original  papers,  on  file.  But  the  clerk  may,  at  hia 
option,  make  up  the  entire  judgment-roll. 
Sabstltnte  for  introductory  part  of  C.>.  Proo ,  1 381. 

S  1880.  Time  of  filing  Jndflrment-roU  to  be  noted. 

The  clerk  must  make  a  minute,  upon  the  back  of  each  judgment- 
roll,  filed  in  his  office,  of  the  time  of  filing  it,  specifying  the  ye^r, 
month,  day,  hour,  and  minute.  A  proct^oding  to  enforce  or  collect 
a  final  judgment,  cannot  be  taken,  until  the  judgment-roll  is  filed. 

3  R.  S.  860.  i  11.  am'd. 

I  1240.  IVben  a  Jadffment  mar  be  enforced  by  exeeatlon. 

In  either  of  the  following  cases,  a  final  judgment  may  be  en- 
forced by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  ejectment, 
or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party. 

8ub0tftut«  for  Oo.  Proc.,  part  of  I  3S5.  See  8  ^304,  poat. 

I  1241.  IVhen  a  Judfrment  may  be  enforced  by  pnnlab- 
ment  for  dlsobeylnflp  It. 

In  either  of  the  following  cases,  a  judgment  may  be  enforced, 

by  serving  a  certified  copy  thereof,  upon  the  party  against  whom 

.  it  is  rendered,  or  the  officer  or  person,  who  is  required  thereby, 

or  by  law,  to  obey  it:  and,  if  he  refuses  or  wilfully  neglects  to 

obey  it,  by  punishing  him  for  a  contempt  of  the  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cution, as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section:  in  which 
case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  in  this  section. 

3.  Where  the  judgment  Is  interlocutory,  and  requires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  reqniros  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court :  ex(»ept  whore  the  money  is  due 
npon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.    In  a  cast;  specified  in  this  subdivision,  if 
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the  judgment  is  fiual,  it  may  be  enforced,  as  prescribed  in  this 
section,  either  simultaneously  with,  or  bofore  or  after  the  isswing 
of  an  execution  thereupon,  as  the  court  directs. 
Substitute  for  Co.  Pioc..  part  of  IA5.    See  I  2555,  post. 

»  1242.  [AmM,  ISTT,  1002.]  Real  property,  low  roII* 
effect   of   conveynuee. 

Except  where  sporinl  provision  is  otherwise  made  by  law,  real 
property  adjudged  to  bo  sold,  must  be  sold  hi  the  county  where 
it  is  situated  by  the  sherift  of  the  county,  or  by  a  referee,  ap- 
pointed by  the  court  for  that  purpose,  who  must  execute  a  con- 
veyance to  the  pur(  hnser.  If  such  real  property  is  sitoated  partly 
m  one  county  and  partly  in  another  and  is  so  circumstanced  that 
a  sale  of  the  whole  will  he  most  beneficial  to  the  parties,  the 
court  renderinf?  jud^jment  may  direct  in  whir-h  count v  the  whole 
of  such  real  property  shall  bo  sold.  The  conveyanoe'is  effectual, 
to  pass  the  ripht,  title,  or  interest  of  a  party  adjudged  to  be  sold; 
but  nothing  contained  in  this  section  shall  be  deemed  to  repeal 
or  modify  the  provisions  of  any  law  specially  roRulatinK  the  sale 
of  real  property  under  a  jndifnioiit  or  decree  of  anv  court,  m  anv 
particular  county  of  the  state. 

Co.  Proc.,  last  sentence  but  one,  of  §  28T;  L.  1002,  ch:  188.  In  effect  Sept. 
1.   1902.  ^ 

9  1243.  [Am*d,  1877.]     Security  upon  sale  by  referee. 

Where  a  referee  is  appointed  by  the  court,  to  sell  real  property, 
tne  court  may  provide  for  his  v^\\\x\%  such  security,  as  the  court 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

9  1244.  [Am*d,  1870.]    Conveyance  to  state  name  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  partv 
or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  is  conveyed,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action:  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  refases  to  accept  it. 
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ARTIOliB  THIRD* 

Docketing  a  judgment;  effect  thereof,  cm  a  lien  upon  real  property; 
suspending  and  dtachurging  the  lien  ;  mitiaf  action  and  assign^ 
ment  of  a  judgment. 

Sec.  IMS.  Certain  clerks  to  keep  docket-booki. 

1246.  Id.;   to  docket  Jodgments. 

1247.  Flllns  trauvcripta,  and  docketing  Judgments  tbsreoo. 

1248.  Penaltjr   for   clurk'a  neglect.   ; 

1249.  Dockets  to  be  puhllc. 

1250.  Judgment  not  to  be  a  lien  until  docketed. 

1251.  Real  property     bound  for  ten  years  by  a  Judgment  thus  docketed. 
1262.  Real  property  may  be  Ipvlcu  upon  after  ten  years. 

1253.  Land  held  under  contract  not  bound  by  Judgment. 

1254.  Preference  of  mortgage  a  for  pnrcbase  money. 

1255.  Certain  time  not  to  be  included  In  the  ten  yeai». 

1256.  Court  may  order  lien  of  Judgment  to  be  suspended  apon  appeal. 

1257.  Frem  what  time  order  suspends   the  lien. 

1258.  How  Uen  suspended  in  any  other  county. 
1260.  When  and  how  lien  restored. 

1260.  Docket  of  Judgment,  how  cancelled. 

1261.  Satlsf action-piece  to  be  given  on  payment  of  Judgment. 

1262.  Assignor  must  acknowledge  assignment. 

1263.  Assignee  who  is  a   receiyer,  etc..   may  file  notice. 

1264.  Entry  In  docket,  apon  return  of  execution  satisfied. 

1265.  Id.;  where  execution  returned  unsatisfled. 

1266.  SherUr  to  glTe  copy  of  satisfied  execution;  clerk  to  enter  satSa- 

faction. 

1267.  Docket;   when  to  he  discharged  and  cancelled. 

1268.  Discbarge  of  a  Judgment  against  a  bankrupt. 
1260.  Power  of  courts  respecting  docket. 

1270.  Clerk  to  file  and  note  assignment  of  Judgment. 

1271.  [Repealed.] 

1272.  To  what   Judgments   and   executions  this  article  applle*. 

I  ladG.  [Am>4,  1809.]  C«rtaia  clerk*  f  ]c«#p  do«ket- 
booka* 

Each  county  clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
New- York,  must  keep  one  or  more  books,  ruled  in  columns, 
conyenient  for  making  the  entries,  prescribed  in  the  next  section; 
in  which  he  must  docket,  in  its  regular  order  and  according  to 
it«  priority,  each  judgment,  which  he  is  required  by  this  article 
to  docket.  The  expense  of  procuring  a  new  book,  when  neces- 
sary, is  a  county  charge. 

L.   1886,   ch.    946. 

f  1246.  Id.;  to  docket  JadKvieiLta. 

Each  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
book,  the  following  particulars,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  Bnm,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment*roll  was 
filed. 

5.  The  day,  hour,  and  minute,  when  the  judgment  was  docketed 
in  hia  oflioe. 
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Q,  The  court  in  which  the  judgment  was  rendered,  and,  if  it 
was  rendered  in  the  supreme  court,  the  county  where  the  judg- 
ment-roii  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 

2  R.  8.  861,  9  13  (2  Edm.  373).   remodelled  and  am'd. 

I  1247.  Flllnar  traniicrlpta,  aad  doeketlnff  Jadffmeata 
tltereon. 

A  clerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  tile 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  in 
the  appropriate  docket-book,  kept  in  his  office. 

L.  1840,  ch.  486.  9  26  (4  Edm.  6U2).  am'd. 

f  1248.  Penalty  for  clerk'*  nevleet. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  sections, 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

S  R.   S.  362,   9  20  (2  £dm.  374). 

f  1248.  Dockets    to   be    public. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 

Id..  9  19. 

9   12S0.  Jvdfftiient   not  to  be  a.  lien  nntll  docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  in  this  ar- 
ticle, neither  affects  real  property  or  chattels  real,  nor  is  entitled 
to  •>  T>r'  forence,  until  the  judgment-roll  is  filed,  and  the  judgment 
iooketed. 

Id.,  9  12.  am'd. 

9  1251.  [Am'd,  1002,  lOOS.]  Real  property  bound  for  ten 
years  by  a  Judarmeut  thns  docketed)  Jndffments  avalnst 
persons  sued   by   a  Itetltlous    naiue. 

Kxcept  as  otherwise  specially  prescribed  by  law,  and  except 
also  as  in  thiw  Heotion  below  provided,  a  judgment,  hereafter 
rendered,  which  is  docketed  in  a  county  clerk's  oHice,  as  pre- 
scribed in  this  article,  binds,  and  is  n  charge  uiwu,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has 
at  the  time  of  so  docketing  it,  or  which  he  acqnin's  at  any  time 
afterwards,  and  within  the  ten  years.  Provided  however  that 
no  judgment  shall  be  n  charire  upon  or  bind  the  real  property 
of  any  person  unless  and  until  he  be  designated  by  his  name  in 
a  docket  of  snch  judjrnient  in  the  office  of  the  clerk  in  the  county 
where  such  property  is.  T'pon  such  notice  to  a  judgment  debtor 
as  the  court  may  direct  the  supreme  court  may  order  that  any 
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judgment  heretofore  or  liviejiftvr  rui.Jered  therein  against  such 
debior  be  amended  so  as  Vj  designate  such  debtor  by  his  name 
and  that  the  th»rk  ol  the  county  in  which  the  judgment  roll  is 
tiled  redocket  such  judgment  as  so  amended;  and  from  the  time 
of  such  redocket  during  the  remainder  of  ten  years  from  the  fil- 
ing of  the  judgment  roll,  such  judgnjent  shall  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  m  thai  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket  or  may  thereafter  within  said  ten  years  acquire,  and  a 
trauBcript  of  such  new  docket  may  be  tiled  and  docketed  in  the 
uihce  of  the  clerk  of  any  other  county  in  the  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  jud4;ment  debtor  as  the  court  may 
direct  any  court  other  than  the  supreme  court  may  order  that, 
any  judgment  heretofore  or  hereafter  rend«'red  therein  against 
such  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
as  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
such  amendment  shall  have  been  made  a  transcript  of  the  docket 
of  such  judgment  as  so  amended  may  be  filed  and  docketed  in 
the  office  of  the  clerk  of  any  comity  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed.  , 

This  and  next  section  are  substitutes  for  2  R.  S.  359,  1$  3  and  4;  L.  1640, 
ch.  386.  §  25;  and  Co.  Proc,  part  of  §  282;  L.  1902,  ch.  318;  L.  1005,  ch.  432. 
In  effect  May  16,    1905. 

f  1252.  Real  j^ro^erty  may  be  levied  upon  after  ten 
years. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,   w^hich  the  judgment  debtor,  or  real 

Property  which  a  person,  deriving  bis  right  or  title  thereto,  as  the 
eir  or  devisee  of  the  judgment  debtor,  then  has,  in  any  county, 
may  be  levied  upon,  by  virtue  of  an  execution  against  property, 
issued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  the  clerk  of  that  county,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  the  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice, 
is  regarded  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  tlie 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be, 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  set  aside,  or  returned. 

f  1X68.  liand  held  nnder  contract  not  bound  by  Jndff- 
n&ent. 

The  interest  of  a  person,  hoMing  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 
1  R.  S.  744,  first  parasrraph  of  §  4  (1  Edm.  flOfi).    See  §)(  645,  1370,  1874. 

9  1254.  Preference  of  niortflriiffrefi  for  pnrchane-money. 

Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thercMinon  is  given  by  the  purchaser,  to  secure 
the  payment  of  the  whoh»,or  a  part  of  the  purchase-money,  the 
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lien  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lien  of  a  previous  judgmeut  against  the  purchabi.T. 
1  B.  S.  748,  9  5  (1  £dm.   700).  am'd. 

I   1266.    Certain  time  not  to  be  Inclndecl  In  the  ten  year*. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  ai)pfai,  or  by 
express  provision   of  law,   from   enforcing  a  judgment,   is  not  a 

Eart  of  the  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
y  this  article.     But  tliis  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 
Co.  Proc..  second  scutencc  of  {  282,  am*d. 

{  1266.  Court  may  order  Hen  of  Jndsrment  to  he  sus- 
pended upon  appeal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpose,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  (locket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  follows:  **  Lien  suspended  upon  appeal.  See  order 
entered  ";  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  *'  Lien  partially  suspended  upon  appeal. 
See  order  entered";  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 
Sabstitdte  for  Co.  Proc.,  part  of  fi  282. 

f   1267.    Front  -what  time   order  suspends  the   lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  and 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court:  the 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  ma<ie  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 
Id. 

S   1268.    Hovir  lien  suspended  In  any  other  eonnty. 

The  clerk,  with  whom  the  order  is  enteri'd,  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  partly  who  obtained  the 
order,  one  or  more  transcripts,  attested  by  his  signature,  of  the 
docket  of  the  judgment,  including  the  entry  made  upon  the 
docket.  A  county  clerk,  in  whose  office  the  judgment  is  docketed, 
must,  upon  payment  of  his  fees  therefor,  imnunliately  file  such 
a  transcript;  and  make  an  entry  upon  jthe  docket  of  the  judgment, 
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in  each  place  where  it  appears  in  his  doclcet-book,  substantiallT 
as  follows:  '*  Lien  suspended  ",  or,  "  Lien  partially  suspended  , 
according  to  the  entry  upon  the  original  docket,  and  also,  "  See 
transcript  filed";  adding  the  proper  date. 

Id. 

i  1258.    Wliea  and  how  lien  restored. 

At  any  time  after  a  judgment,  which -has  ceased  to  be  a  lien 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  restored,  an 
follows: 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  o»- 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creaitor,  docket  the  judgment  anew. 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of  the 
new  docket;  and  he  must  write,  tipon  the  new  docket,  the  words. 
"Lien  restored  by  redocket";  addmg  the  date  of  redocketing. 

2.  A  transcript  of  the  new  docker  must  be  furnished  to  n 
county  clerk,  in  whose  office  an  eniry  of  the  suspension  of  the 
Hen  has  been  made,  as  prescribed  in  the  last  two  sections;  and 
thereupon  the  judgment  must  be  dor;keted  by  him  anew,  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  re- 
dockets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
substantially  as  follows:  **  Lien  restored  by  redocket.  See  tran- 
script filed  *^;  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  with 
like  effect  only,  as  against  judgment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  had  then  been 
first  docketed. 

i  12e0.  [Am'd,  1889.]  Docket  of  Jadtfrnent,  how  eaneellcd. 

The  docket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  clerk,  in  whose  office  the  judgment-roll  is  filed,  upon  filing! 
with  him  a  satisfaction-piece,  describing  the  judgment,  and  exe- 
cuted as  follows: 

1.  [Am'd,  1888.]  Except  as  otherwise  prescribed  in  the  'next 
subdivision,  the  satisfaction  piece  must  be  executed  by  the  party 
in  whose  favor  the  judgment  was  rendered,  or  his  executor  or 
administrator;  or,  if  it  is  made  within  two  years  after  the  entry 
of  judgment,  or  after  the  entry  of  final  judgment  or  order  of 
affirmance,  by  the  attorney  of  record  of  the  party.  But  where 
the  authority  of  the  attorney  has  been  revoked,  a  satisfaction  by 
him  is  not  conclusive,  against  the  person  entitled  to  enforce  tho 
judgment,  in  respect  to  a  person,  who  had  actual  notice  of  ths 
revocation,  before  a  payment  on  the  judgment  was  made,  or  a 
purchase  of  property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  parlv 
in  whose  favor  it  was  rendered,  or  his  executor  or  adrainistratoi 
has  been  filed  in  the  clerk's  office  the  satisfaction-piece  must  be 
executed  by  the  person,  who  appears,  from  the  assignment,  c 
from  the  last  of  the  subsequent  nsnignments,  if  any,  so  filed, 
showing  a  continuous  chain  of  title,  to  be  the  owner  of  the  jud^v 
ment:  or  by  his  executor  or  a  d  mi  nipt  rn  tor. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  faot, 
in  behalf  of  a  person  authorized  to  execute  it, '  other  than  th* 
attorney  of  record,  an  instrument,  containing  a  power  to  v«.c- 
knowledge  the  satisfaction,  must  be  filed  with  the  satisfaeUoM- 
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piece,  unless  it  has  been  recorded,  in  the  proper  book  for  record- 
ing deeds,  in  that  or  another  county;  in  which  case,  the  satis- 
faction-piece must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  require  evidence  of  a  record  remaining  in 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney 
must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and 
certified  by  him  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  certihed,  in  like  manner  as  a  deed  to  be  recorded  ir  the 
county  where  it  is  filed. 

2  B.  S.  362,  §S  22.  28  and  24  (2  Edm.  876),  And  L.  1884,  ch.  282,  ff  1,  2  and  8 
(4  Edm.  022);  L.  1890,  ch.  Ofi.    Id  effect  Sept.  1,  1899. 

9  1201.  Satiafactioa-piece  to  be  ffivea  oa  payntcat  of 
Jadarmeat. 

The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowledge  before  the  proper  officer,  a  satisfaction-piece  thereof, 
at  the  request  of  the  judgment  debtor,  or  of  a  person  interested 
in  the  property  bound  by  the  judgment,  upon  presentation  of  a 
satisfaction-piece,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 
Id.,  I  2B  (2  Edm.  876),  am'd. 

I  1262.  [Am*d9  1806.]  Aaatffaor  must  aekaowledffe  aaalffa- 
Uieat. 

A  person  who  has  heretofore  executed,  or  hereafter  executes, 
a  written  assignment  of  a  judgment,  owned  by  him,  without 
acknowledging  the  execution  thereof,  before  an  officer  authorized 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it. 
at  the  request  of  his  assignee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
and  payment  of  the  officers. fees. 

L.  1886,  ch.  948. 

I  1263.  Aanlffnee  who  la  a  recelvevy  etc.,  may  flie  aotloe. 

A' resident  of  the  State,  or  a  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  as  a 
receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt, may  file  with  the  clerk,  in  whose  office  the  ;iudgment-rolI  is 
fil'^d,  a  notice  of  the  assignment,  or  of  his  appomtment,  and  of 
hiH  ownership  of  the  judgment.  The  notice  must  be  subscribed 
by  him,  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  office  address.  A  notice  so 
filed  has  the  same  force  and  effect,  for  the  purposes  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

f  1264.  Batry  fa  docket,  upoa  retura  of  cxeentloa 
•atlafled. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satisfac- 
tion, in  the  docket  of  the  judgment,  upon  which  it  was  issued. 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  of 
the  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court. 

a  R.  S.  882,  f  26  (2  Edm.  876). 
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f  1265.  Id.)  'vrliere  execution  returned  nnantlsfled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
must  immediately  make,  in  the  docket  of  the  judgment,  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  execution  was  returned. 

S  120G.  Sheriff  to  ffire  copy  of  aatlnfled  execution  |  clerk 
to  enter  satinfactlon. 

A  sheriff,  upon  being  paid  the  full  amount  due  .upon  an  ezecu> 
tion  in  his  hands,  must  immediately  indorse  thereupon  a  return 
of  satisfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  lattcr's  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon;  which 
may  be  filed  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  the  judgment,  as  if  the 
judgment-roll  was  filed  in  his  oflRce,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  filed. 

L.  I860,  cb.  6,  §  1  (4  Edm.  0S5),  am'd.    See  8  1366. 

8  1267.    Docket)  when  to  be  dlacharnred  and  cancelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
filing,  with  him,  of  >  a  certificate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of  record:  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  tney  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.  I860,  cb.  6,  8  2,  and  L.  1844,  ch.  104,  ^  5  (A  Edm.  627).  consolidated. 

8  1268.  [Am'dy  1890.]  Dlncharfre  of  a  Jndffn&ent  affalnat  a 
bankrupt. 

At  any  time  after  one  year  has  elapsed,  since  a  bankrupt  was 
discharged  from  his  debts,  pursuant  to  the  acts  of  congress  re- 
lating to  bankruptcy,  he  may  apply,  upon  proof  of  his  discharge, 
to  the  court  in  which  a  judgment  was  rendered  against  him,  or 
if  rendered  in  a  court  not  of  record,  to  the  court  of  which  it  has 
become  a  judgment  by  docketing  it,  or  filing  a  transcript  thereof, 
fop  an  order,  directing  the  judgment  to  be  cancelled  and  dis- 
charged of  record.  If  it  appears  upon  the  hearing  that  he  has 
been  discharged  from  the  payment  of  that  judgment,  or  the  debt 
upon  w^hich  such  judgment  was  recovered,  an  order  must  be 
made  directing  said  judgment  be  cancelled  and  discharged  of 
record;  and  thereupon  the  clerk  of  said  court  shall  cancel  and 
discharge  the  same  by  marking  on  the  docket  thereof  that  the 
same  is  cancelled  and  discharged  by  order  of  the  court,  giving 
the  date  of  entry  of  the  order  of  discharge.  Where  the  judgment 
was  a  lien  on  real  property  owned  by  the  bankrupt  prior  to  the 
time  he  was  adjudged  a  bankrupt,  the  lien  thereof  upon  said  real 
estate  shall  not  be  affected  by  snid  order  and  may  be  enforced, 
but  in  all  other  respects  the  judgment  shall  be  of  no  force  or 
validity,  nor  shall  the  same  be  a  lion  on  real  property  acquired 
by  him  subsequent  to  his  discharore  in  bankruptcy.  Notice  of  the 
application,  accompanied  with  copies  of  the  papers  upon  which  it 
is  made,  must  be  served  upon  the  judgment  creditor,  or  his  attor- 
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ney  of  record  in  said  judgment,  in  the  same  manner  as  prescribed 
in  section  seven  hundred  and  niuetj'-six  and  seven  hundred  and 
ninety-seven  of  the  code  of  civil  procedure,  if  the  residence  or 
place  of  business  of  such  creditor,  or  his  attorney  is  known,  but 
if  unknown  and  cannot  be  ascertained  after  due  diligence,  or  if 
such  creditor  is  a  non-resident  of  this  state,  and  his  attorney  is 
dead,  removed  from,  or  cannot  be  found  within  the  State,  upon 
proof  of  said  facts  by  affidavit  a  judpe  of  the  court  may  make 
an  order  that  the  notice  of  such  application  be  published  in  a 
newspaper  designated  therein  once  a  week  for  not  more  than 
three  weeks,  which  publication  shown  by  the  affidavit  of  the 
publisher  shall  be  sufficient  service  upon  such  judgment  creditor, 
of  the  application. 
L.  187B,  ch.  &2.  am'd;  L.  1899,  ch.  602.    In  effect  Sept.  1,  1899. 

f  1208.  Power  of  court*  reapectins  dooket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

L.  1844,  ch.  104,  f  7  (4  Edm.  628)  am'4. 

1 1270.  Clerk  to  file  and  note  asalffnment  of  Judffntent. 

Upon  the  presentation,  to  the  clerk  of  a  court  of  record,  of 
an  assignment  of  a  judgment,  entered  in  his  office,  executed  by 
a  person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
1260  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  upon  payment 
of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and  docketing 
a  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  nn 
entry,  referring  to  the  page  of  the  book,  where  the  filing  of  the 
assignment  is  noted. 

I  1271.  [Repealed,  1870.] 

11272.  To  what  Jndffmenta  and  exeentlona  this  article 
applies. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  n  sum  of  money; 
and  to  an  execution  issued  upon  such  a  judgment. 
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TITLE  H. 

Judgments  taken  without  proceM. 

Irtlcl*  1.  Oonfetvion  of  judipment. 

2.  Babmlsalon  of  a  coDtroverBy,   upon  facta  admlttad* 

article:  first. 

Confession  of  judgment. 

Sec.  1278.  Judgment  may  be  confeaaed.    When  married  woman  may  oonfaM, 
1274.  Statement;   form  thei-eof. 
1276.  Statement  to  be.  filed,  and  Judgment  entered. 

1276.  Judgment-roll :  docketing  and  enforcing  tbe  judgment. 

1277.  Execution,   where  the  Judgment   Is  not  all  due. 

1278.  GonfeBslon   by  one  of  several  Joint  debtors. 

§  1278.  [Am'd,  1877»  1897.]     Judvment  may  be  confeaaed. 

A  jadgment  by  confession  may  be  entered,  without  action* 
either  for  money  due  or  to  become  due,  or  to  secure  a  person 
agaiuRt  contingent  liability  in  behalf  of  tbe  defendant,  or  both, 
as  prescribed  in  this  article.  A  married  woman  may  confess 
such  a  judgment. 

Oo.Proo.,l8a2;  L.  1897.  oh.  88.    In effeot S«i»t.  1,1807. 

I  1274.  Statement )  form  thereof. 

A  written  statement  must  be  made,  and  signed  by  the  defend- 
ant, to  the  following  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered, 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  Is  for  money  due  or  vo 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur* 
ing  the  plaintiff,  against  a  contingent  liability,  it  must  state 
concisely  the  facts,  constituting  the  liability;,  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 
Id..  «  888,  am*d. 

i  1276.  [Am'd,  1806.]  Statement  to  be  filed,  nnd  Jnd«- 
n&ent  entered. 

At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  with  a  county  clerk,  or,  where  the  sum,  for 
which  judgment  is  confessed,  does  not  exceed  two  thousand 
dollars,  exclusive  of  interest  from  the  time  of  making  the  state- 
ment with  the  clerk  of  the  city  court  of  the  city  of  New- York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment 
Is  entered  in  an  action,  a  judgment  for  the  sum  confessed,  with 
costs,  which  he  must  tax.  to  the  amount  of  fifteen  dollars, 
besides  disbursements  taxable  in  an  action.  If  the  statement 
Is  filed  with  a  county  clerk,  the  judgment  must  be  entered  la 
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the  enpreme  court;  if  it  is  filed  with  the  clerk  of  another  court 
■pecified  io  this  section,  the  judgment  must  be  entered  in  the 
court  of  which  he  is  clerk.    But  a  judgment  shall  not  b«  enter«d 
upon  such  a  statement,  after  the  defendant's  death. 
Ot.  Proc.,  f  884,  first  sentence  am*<l;  L.  1886.  cb.  M6. 


i   1276^   [Am'd,     1879.]    J«dvment-roll|     do«keUn«     and 
eafordnar    the   Jadvinent* 

The  clerk,  immediately  after  entering  the  judgment,  mutt 
attach  together  and  file  the  statement,  as  verified,  and  a  copr 
of  the  judgment;  which  constitute  the  judgment-roll.  The  judg- 
ment may  be  docketed,  and  enforced  against  property,  in  the 
same  manner,  and  with  the  same  effect,  as  a  judgment  in  an 
action,  rendered  in  the  same  court;  and  each  provision  of  law, 
relating  to  a  judgment  im  an  action,  and  the  proceedings  8ubse« 
quent  thereto,  apply  to  a  judgment  thus  taken. 
Id.,  f  884,  second  and  third  sentences  am'd. 

f  1277.  Bxecutlon  where    the    Jadnrment   in   not    all    d«e. 

Where  the  debt,  for  which  the  judgment  Is  rendered,  is  not 
all  due,  execution  mny  be  issued,  upon  the  judgment,  for  tne 
collection  of  the  sum  which  has  become  due.  The  execution 
must  be  in  the  form  prescribed  by  law,  for  an  execution  upon  a 
judgment  for  the  full  amount  recovered;  but  the  person,  whose 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff^  to  collect  only  the  sum  due,  stating  tl^e  amount 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment. 
Notwithstanding  the  issuing  and  collection  of  such  an  execution, 
the  judgment  shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due,  an  execution  may,  in  like  manner,  be  issued  for 
the  collection  thereof;  and  successive  executions  may  be  issued, 
as  further  sums  become  due. 
Id.,  remainder  of  §  884. 

i  1278.  Confession    by    one    of    several    Joint   debtors. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it;  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demand. 
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8ybmii$8ion  of  a  eotUroversy,  uponfacU  admUted,* 

Mm,  U79.  Oontroyeray,    bow    lobmittwl    without    proceu. 

1280.  Papers  to  be  filed;   coDtroyersy  thereupon  becomes   ao  acUen. 
1381.  Babeequent  proceedings  legolated* 

I  1ST9.  ControTerar,    bow    aubmltted    ^rithowt    proeesa. 

The  parties  to  a  question  in  difference,  which  might  be  the 
fabject  of  an  action,  being  of  full  age,  may- agree  upon  a  case, 
containing  a  statement  of  the  facts,  upon  whlcn  the  controversy 
depends;  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  would  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidarit  of  one  of  the  parties,  to  the  effect,  that  the 
controTcrsy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  pur];>ose  of  determining  the  rights  of  the  parties. 
The  submission  must  be  acknowledged  or  Droved,  and  certified, 
in  like  manner  as  a  deed,  to  be  recorded  m  the  county  where 
it  is  filed. 
Go.  Ptoc.,  part  of  8  872,   am'd. 

(  12SO.  Paper*  to  be  filed  |  oontroveray  tbereupoa  bo- 
•onies  an  actios. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supreme  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  any,  specified  in  the  submis- 
sion; if  no  county  clerk  is  so  specified,  they  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
snbmission;  and  thenceforth  the  controversy  becomes  an  action; 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  sctlon. 

(1)  New.    BemaiiMtor  la  sahrtltoted  fw  On.  Pzoe.,  |  174,  and  part  •t  ||  879 

and    873. 

f  1281.  (Am'd,  1896,  1889.]  Bvbsoavoiit  proeoodlBffs  ref- 
lated. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  muAt  be  tried  snd  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  York^  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  statement  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to'  render  judgment,  an  order  must  be  made 
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dismissing  tiie  submissLon,  without  costs  to  either  party;  unless 
the  court  permits  the  parties,  or,  in  a  proper  case  their  repre- 
«entatiTes,  to  file  an  additional  statement,  which  it  may  do^  in  its 
discretion,  without  prejudice  to  the  original  statement 

L.1896,oh.946;L.  1899,011.06.    In  effect  May  S,  1889. 


c.  11,  t.  •      .  VACATING  JUDGMENT.  ^  ia8»-d4 

TITIiE  m. 

Vacftting  or  setting  aside  a  judgment,  for  irregularity  or 
error  in  fact. 

S«e.  1182.  Motion  to  Mt  aild«  Judgment  for   IrregaUrlty;   when  It   mty   be 
heard. 
1288.  Motion  to  set  aelde  Judgment  for  error  In  fact;   when  It  may  b* 
made  by  party. 

1284.  Id.;   after  a    party's   deatb. 

1285.  Id.;   by   a   peraon   not   a   party. 

1286.  Id.;  when  aereral  partiea  are  entitled  to  more. 

1287.  To  whom  notice  of  the  motion  must  be  glyen. 

1288.  Id.;  when  real  property  recoTored  by  the  Jodgment  haa  bean  oon- 

yeyed. 

1289.  How  notice  given  under  tbla  title. 

1290.  Within  what  time  motion  to  be  made. 

1291.  Bxceptlona  in  caaea  of  disability. 

1292.  Reetltntlon:    when    directed. 

f  1988.  Motion  to  set  aaide  Judsmieat  for  irrocularityi 
frlton  it  mar  be  beard. 

A  motion  to  set  aside  a  final  pudgment,  for  irregularity,  shall 
not  be  heard,  after  the  expiration  of  one  year  since  the  filing 
of  the  judgment-roll;  unless  notice  thereof  is  given  for  a  day 
within  Uie  year,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  the  year;  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  erent, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held. 

2  B.  B.  869,  f  2  (2  Bdm.  871),   remodcUed.     See  |  724. 

I  1288.  Motion  to  met  aside  Jndarn&ent  for  error  in  faoti 
'wben  it  nuiy  be  made  by  party. 

A  motion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 
record,  for  error  in  fact,  not  arising  upon  the  trial,  may  be  made 
by  the  party  against  whom  it  is  rendered;  or,  if  an  execution! 
has  not  been  issued  thereon,  and  the  judgment  has  not  been 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  whose 
favor  it  is  rendered.  (See  §  1290.) 
2  R.  S.  691.  parte  of  ||  2  and  8  (2  Edm.  618),  consolidated  and  amM. 

I  1384.  Id. I  after  a  party'*  deatb. 

A  like  motion  may  be  made,  after  the  death  of  a  party  enti- 
tled to  make  it,  as  prescribed  in  the  last  section,  by  the  following 
persons: 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel, 
or  an  interest  in  real  property,  which  is  declared  by  law  to  be 
aBsets,  the  motion  mayebe  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possessioo 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
proper^  is  determined  or  affected  thereby,  the  motion  may  bo 
maae  by  the  heir  of  the  decedent,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
he  devised  it. 

8.  Where  the  judgment  Is  rendered  against  or  In  favor  of  two 
or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
■nrvlTor,  and  the  person  who  would  have  been  entitled  to  make 

«8« 
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it,  if  the  jiidgmcut  had  been  rendered  in  favor  of  or  against  the 
decedent  only. 
2  B.  8.  601.  9  2,  euM.  2  and  8,  and  S  6.  consoUdatad. 

I  1285.  Id. I  by  a  person  not  a  imrty. 

A  motion  may  be  made,  either  before  or  after  the  death  of  the 
defendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  error 
in  fact,  not  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  Hfe,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  person 
making  the  motion  has  an  estate,  or  interest,  in  reyersion  or 
remainder. 

Id.,  I  2,  aubd.  4,  remodelled. 

I  1280.  Id.  I  'vrhen  several  parties  are  entitled  to  moye. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside 
a  judgment,  as  prescribed  in  the  last  three  sections,  one  or  more 
of  them  may  move  separately;  but,  in  that  case,  notice  of  the 
motion  most  be  giyen  to  those  who  do  not  join  therein,  in  like 
manner  as  if  they  were  adverse  parties. 

Subatltute  for  2  B.  S.  692.  |9  7-17. 

S  1287.  To   ^rhom  notice    of  the  motion  mnst  be  ffl^ren. 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  In 
fact,  not  arising  ui)on  the  trial,  muBt  be  given  to  the  adverse 
party,  or,  in  case  of  his  death,  to  each  person  who  might  haT# 
moved,  as  against  the  moving  party,  to  set  aside  the  judgment 
for  the  same  cause,  as  prescribed  in  this  tltle.(l)  Where  the 
motion  is  made  by  the  parly  against  whom  the  judgment  Is 
rendered,  or  by  his  heir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  the  judgment  is  rendered,  has  the  like  effect,  a« 
if  it  was  served  upon  the  party.  (2) 

(1)  Id.,  the  BQbataDce  of  8  19.  txe^Tpt  the  last  daiue  of  mbd.  8  thensC. 
(2)   New. 

f  1288.  Id.  I  "vrben  real  property  recovered  by  tbe  Jndv- 
uient  bas  been  conveyed. 

Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to,  or  an  estate  or  interest  in,  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  Interest  therein,  has  been  conveyed,  by  the  adverse 
party,  more  than  eight  d&ys  before  the  hearing  of  the  motion^ 
notice  of  the  motion  must  also  bo  given  to  each  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 

2  B.   S.  692.   remainder  of  fi   19. 

I  1289.  How  notice  fflven  nnder  tbls  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  should  not  be  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State^ 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subse* 
quent  order. 

I   1200.  'Wfltbln   wbat   time   motion    to   be   made. 

A  motion  to  set  aside  n  finnl  judgment,  for  error  In  fact,  not 
arising  upon  the  trial,   shall   not  be  heard,   except  as  specified 
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in  the  next  section,  after  the  expiration  of  two  years  since  the 
filing  of  the  judgment-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  years;  and  either  the  hearing  is  adjourned, 
by  one  or  more  orders,  until  after  the  expiration  of  the  two 
years;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held.  In 
the  latter  event,  the  motion  may  be  re-noticed  for,  and  heard 
at.  the  next  term  at  which  it  can  be  made,  held  not  less  than, 
ten  days  after  the  day,  when  the  first  term  was  appointed  to 
be  held. 

i  1281.  CSxeeptlona  In  eaaes  of  diaability. 

If  the  person,  against  whom  the  judgment  is  rendered,  is,  at 
the  time  of  filing  the  judgment-roll,  cither 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  the  last  section;  except  that  the  time,  within  which  the  motion- 
may  be  heard,  cannot  be  extended  more  than  five  years  by  such 
a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases. 

From  2  R.  S.  694.  9|  22  and  24. 

I  1292.  Reatltntioni   when    directed. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  thf  same  conditions,  as  where  a  Judg- 
ment is  reversed  upon  appeal. 
•m  I  1828.  port. 
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CHAPTER  XII. 
Appeals. 

riTLE   l^G«B6r»l  PnTliioBi,  B«UtlBg  to  tke  Appeals  ProTld«d  for  la  tkU 
Chapter. 

TITIJE  II.-Appeal  to  ike  Court  of  Appoali. 

nTLEIIL— Appeal  to  the  gnprome  Comrt  from  an  Inferior  Coort. 

TITLB  IT.— Appeal  to  the  Appellate  Plrlelon  of  the  Supreme  Court. 

TITIJE   T. -Appeal  From  a  Determtnatloa  In  a  Special  Proeeedlng. 

TITLE  I. 

GkoAral  provuions,  relating  to  the  appeals  provided  for  is 
this  chapter. 

Bee.  1208.  Write  of   error  ebollahed. 

12M.  When  party  may  appeal. 

1280.  Parties  to  appeal;  bow  deslffoated.    Title  of  cause. 

1296.  When  a  person  entitled  to  become  a  party  may  appeal. 

1297.  Appeal  when  adyerse   party  baa  died. 

1298.  Proceedings,   when  party  dies  pending  appeal. 

1299.  Order  of  substitntion. 

1800.  Appeal,    how   taken. 

1801.  When  notice  of  appeal  to  specify  interlocntory  Judgment,   etc. 

1802.  Proceedings,  If  attorney  or  party  not  found. 

1803.  Defects  in  proceedings  may  be  supplied. 

1304.  Order    appealed    from    must    be    entered.    Preeeedinga    to    compel 

entry. 
1800.  Security  may  be  waived. 

1806.  Deposit  in  lieu  of  undertaking. 

1807.  Undertaking  must   be   filed. 

1808.  New  undertaking  to  be  given,   when  sureties  are  Insolyentp  etc. 

1809.  Action  upon  undertaking,   when  not  to  be  brought. 

1810.  When  appeal  stays  proceedings;   effect   thereof. 

1811.  Lery  upon  personal  property,   when  superseded  by  appeal. 

1812.  Court  may  limit  amount  of  security  in  certain  cases. 
1313.  No  security  necessary,  on  appeal  by  the  people,  etc. 
1814.  Id.;  on  appeal  by  a  domestic  municipal  corporation. 
1810.  Papers  to  be  transmitted  to'  appellate  court. 

1816.  Interlocntory  Judgment,   or  intermediate  order,    may  be  roTlewed. 

1317.  Judgment  or  order  on  appeal. 

1318.  When  no  appeal  lies  from  Judgment  of  rerersal. 

1319.  Mode  of  enforcing  affirmed  or  modified  Judgment. 

1320.  Id.;   as  to  order. 

1321.  Mode   of  cancelling  docket  of  reversed  or  modified  Judgment. 
1822.  Id.;  when  reyersal,  etc.,  was  by  court  of  appeals. 

1828.  Restitution;  when  awarded. 

i  1208.  W^rlta  of  error  abollHhed. 

The  writ  of  error  in  a  civil  action  or  special  proceedinsr  has  been 
abolished. 
Substituted  for  Oo.  Proc.,  |  833,  and  the  first  sentence  of  |  407. 

I  1804.  'When  party  may  appeal. 

A  party  aggrieved  may  appeal,  in  a  case  prescribed  in  thit 
chapter,  except  where  the  judgment  or  order,  of  which  he  com- 
plains, was  rendered  or  made  upon  his  default. 

Oe.  Pree.,   f  820,  am'd  by  adding  the  final  clause.  See  I  2068. 
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I   Ues.   PArtl«a     to    appeal  I     bow     deaivnated.    TlUe    of. 

The  party  or  person  appealiog  is  designated  as  the  appellant, 
and  the  adverse  party  us  the  respondent.  After  an  appeal  U 
taken  to  another  court,  the  name  of  the  appellate  court  must  be 
substituted,  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  of  the  county, 
if  it  is  mentioned,  may  be  omitted;  otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

0».  Pr*c..  fi  S26,  am'd. 

§  1296.  "WboA  a  peraoA  entitled  to  beoome  a  party  vtax 
appeal. 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party;  or  who  has  acquired,  since 
the  making  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealed from,  an  interest,  which  would  have  entitled  him  to  be 
so  substituted,  if  it  had  been  previously  acquired,  may  also  ap- 
peal, as  prescribed  in  this  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  place 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  substitution,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent.     (See  §  2569.) 

f  1287.  Appeal  vrben  adverse  party  bas  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in  a 
case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
administrator,  as  the  case  requires,  has  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

I  1208.  [Am'd,  1877.]  Proceedings,  wboa  party  dlos 
pendlasr  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  died,  and  the  appeal  has  not  been 
heard,  if  an  order,  substituting  another  person  in  his  place, 
is  not  made,  within  three  months  after  his  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  section 
takes  efifect,  the  court,  in  which  the  appeal  is  pending,  may.  in 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  before  it,  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  affirmed,  or 
the  appeal  dismissed,  ns  the  case  requires.  The  order  must 
specify'  a  day,  when  cause  is  to  be  shown,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Upon 
the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  not  been  substituted,  the 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
required  by  the  order,  may  reverse  or  affirm  the  judgment  or 
ai  837 
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order  appealed  from,  or  dismiss  the  appeal,  or  make  saeh  further 
order  in  the  premises,  as  the  case  requires. 
8abctltQt«  for  Co.  Proc.   part  of  §  121. 

I    iafM».    Oraer   of    ■nbatUntloB. 

Where  the  appeal  is  from  one  court  to  another,  an  application 
for  an  order  of  substitution,  as  prescribed  by  the  last  three 
sections,  must  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  application  for  an  order  has  been  made, 
within  the  State,  upon  the  proper  representative  of  the  dece- 
dent, an  order  of  substitution  may  be  made,  upon  the  application 
of  the  surviving  party. 

S   1800.  Appeal,  bow   taken. 

An  appeal  must  be  taken,  by  serving,  upon  the  attorney  for 
the  adverse  party,  as  prescribed  in  article  third  of  title  sixth 
of  chapter  eighth  of  this  act,  and  upon  the  clerk,  with  whom 
the  judgment  or  order  appealed  from  is  entered,  by  filing  it  in 
his  office,  a  written  notice,  to  the  eflPect,  that  the  appellant 
appeals  from  the  judgment  or  order,  or  from  a  specified  part 
thereof. 

Oo.  Proc,  i  327.  ilist  Beuleocc.     See  f  2574. 

I  1801.  liVlieii  notice  of  appeal  to  specify  laterlooatory 
Jadflrm«nty   etc. 

Where  the  appeal  is  from  a  final  judgment,  or  from  a  final 
order  in  a  special  proceeding,  and  the  ai)pellant  intends  to  bring 
up,  for  review  thereupon,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  of  appeal,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

See   SS    1316  and  1817,   post. 

f  1802.  Proceedlnarsy  If  attorney  or  party  not  fonnd. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upon 
the  appellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice 
of  appeal  may  be  served  upon  the  respondent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal 
service  upon  the  respondent  cannot,  with  due  diligence,  be  so 
made  witnin  the  State,  the  notice  of  appeal  may  be  served 
upon  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal  is  taken. 

f  1808.  Defcctii  In  proceedlnarn  may  be  aapplled. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  party, 
or  his  attorney,  but  omits,  through  mistake,  inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
act,  necessary  to  perfect  the  appeal,  or  to  stay  the  execution 
of  the  judgment  or  order  appealed  from;  the  court,  in  or  to 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts, 
may,  in  its  discretion,  permit  the  omission  to  be  supplied,  or  an 
amendment  to  be  made,  upon  such  terms  as  justice  requires* 

••.     Proe..   part  of  f  827.   am*d. 
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f  1304.  Order  appealed  from  must  be  entered.  Proeeed- 
tAffft  to  compel  entry. 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out 
of  court,  until  it  is  entered  in  the  office  of  the  proper  clerk. 
Where  such  an  order  has  not  been  so  entered,  or  the  papers, 
upon  which  it  was  founded,  have  not  been  filed  in  the  same 
Clerk's  office,  the  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  act,  a  judge  of  the  court,  in  or  to  which  an 
appeal  therefrom  may  be  taken,  must,  upon  the  application  of 
a  party  or  otlier  person,  entitled  to  take  such  an  appeal,  make 
on  order,  requiring  the  omission  to  be  supplied,  within  n  specified 
time  after  service  of  a  copy  of  the  order  made  by  him.  Upon 
proof,  by  affidavit,  that  a  copy  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  upon  notice,  an  order  revoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 

Sat»tlta(e  for  portloDS  of  Oo.  Proc,  jl  860. 

i  1805.  Security  may  be  iralved. 

An  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  wnich  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  of  the  respondent. 

Co.    Proc.,    I   834,    last    sentence,    am'd. 

I  1806.  Depoiilt,  In  lien  of  nndertalclnar* 

Where  the  appellant  is  required,  by  this  chapter,  to  give  an 
undertaking,  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  is  entered,  a  sum 
of  money,  equal  to  the  amount  for  which  the  undertaking  is 
required  to  be  given.  The  deposit  has  the  same  efifect,  as  filing 
the  undertaking;  and  notice  that  it  has  been  made,  has  the 
same  effect,  as  notice  of  the  filing  and  serrice  of  a  copy  of  the 
undertaking.  The  court,  wherein  the  api)eai  is  pending,  may 
direct  the  mode,  in  which  the  money  shall  be  kept  and  disposed 
of,  during  the  pendency,  or  after  the  determination  of  the  appeal. 

Id.,  part  of  S  836,  am'd. 

I  1807.  Undertaking  mniit  be  filed. 

An  undertaking,  given  as  prescribed  in  this  chapter,  must  be 
filed  with  the  clerk,  with  whom  the  judgment  or  order  appealed 
from  is  entered. 

Id..    S    843.    first    sentence.    See  Bids  4. 

§  1808.  [Am'd,  1895.]  He-vr  nndertaklns^  to  be  irl'ven,  irben 
■nretleii  are  ImiolT-ent,  etc. 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  of  an  undertaking, 
given  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
therein  have  become  insolvent:  oc  that  his  or  their  circumstances 
have  become  so  precarious,  that  there  is  reason  to  apprehend, 
that  the  undertaking  is  not  sufficient  for  the  security  of  the 
respondent;  may  make  an  order,  requiring  the  appellant  to  file 
a  new  undertaking,  and  to  serve  a  copy  thereof ^  as  required  with 
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respect  to  the  original  undertaking.  If  the  appellant  fails  so  to 
do,  within  twenty  days  after  the  service  of  a  copy  of  the  order, 
or  such  further  time  as  the  court  allows,  the  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  had  not 
been  giyen. 
G«.  Proc.,  iMirt  of  f  386,  am'd;  L.  1886.  ch.  946. 

S  1800.  [Am'd,  1804.]  Aetlon  vpoA  iiA4ertakln«|  wh«m 
not  to  be  broiaorbt. 

An  action  shall  not  be  maintained,  upon  an  undertaking,  glyen 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  affirming  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  aiH>^al 
to  the  court  of  appeals. 

L.   1894,   ch.   108. 

§  1810.  [Am'd,  1898,  1888.]  Wben  appeiU  mtmrm  proeood- 
InffS)  effect  tbereof. 

Whc^re  an  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  appeals 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  proceedings  to 
enforce  the  judgment  or  order  appealed  from;  except  that  the  court 
or  judge,  from  whose  determination  the  appeal  is  taken,  may 
proceed  in  any  matter  included  in  the  action  or  special  pro- 
ceeding, and  not  afifected  by  the  judgment  or  order  appealed  from 
or  not  embraced  within  the  appeal ;  or  may  cause  perishable  prop- 
erty to  be  sold,  pursuant  to  the  judgment  or  order  appealod  from. 
The  proceeds  of  such  a  sale  must  be  paid,  to  abide  the  result 
of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken, 
or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
the  supreme  co«rt.  when  an  appeal  from  a  judgment  'for  rent 
has  been  perfected  and  execution  stayed  as  herein  provided,  the 
appeal  stays  all  summary  proceedings,  pending  or  otherwise,  to 
recover  the  possession  of  real  property  or  dispossess  tenants  there- 
from, based  on  the  failure  to  pay  the  re^it  mcluded  in  the  judg- 
ment appealed  from.  In  a  case,  specified  in  subdivision  two  of 
section  one  hundred  and  ninety-one,  of  this  act,  a  party  aggrieved, 
upon  presenting  to  the  court  proof  by  affidavit  that  he  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
to  appeal  to  the  court  of  appeals,  and  in  case  such  appellate 
division  shall  refuise  snch  leave,  then  that  such  party  intends 
to  apply  to  a  jud^e  of  the  court  of  appeals  to  be  allowed  to 
appeal  to  said  court  of  appeals,  and  proof  that  an  undertaking, 
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giTen  as  prescribed  in  this  chapter,  has  been  filed  with  the  i!lerk 
with  whom  the  judgment  appealed  from  is  entered,  shall  be  en- 
titled to  an  order  staying  all  proceedings  to  enforce  such  judgment, 
until  the  granting  or  refusal  of  such  leave  to  appeal  by  such 
appellate  diyision  or  a  judge  of  the  court  of  appeals.  The  party 
desiring  to  make  such  application  must  do  so  at  the  same  term 
or  at  the  term  of  said  appellate  division  next  succeeding  that 
at  which  judgment  of  affirmance  was  rendered  and  notice  of  en- 
try thereof  served  upon  the  party  aggrieved,  and  in  case  said  ap- 
pellate division  refuses  such  applicatioti,  then  such  party  shall 
nave  thirty  days,  from  and  after  service  of  a  copy  of  the!  order 
of  said  appellate  division  denying  such  application,  with  notice 
of  entry,  in  which  tx>  apply  to  a  judge  of  the  court  of  appeals,  to 
be  allowed  to  so  appeal.  (See  (§  2087,  2101,  2584.) 

L.  1895.  ch.  OM;  L.  1808.  ob.  292.    In  effect  AprU  19,  IfllB.  ^ 

I  1811.    [AHt'd,  18110,  1880.]    I«eTT  upon  personal  property, 
vrlieB  aiiperaeded  by  appeal. 

Where  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  has  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  the  judgment,  has  been  given;  or  where  the 
securityj  given  upon  an  appeal,  taken  from  a  final  judgment  of  the 
supreme  court,  a  county  court  or  the  city  court  of  the  city  of 
New  York,  or  the  municipal  court  of  the  city  of  N<?w  York,  is 
equal  to  that  required  to  perfect  an  appeal  to  the  court  of  ap- 
peals, and  to  stay  the  execution  of  the  judgment;  the  court,  in 
which  the  judgment  appealed  from  was  rendered,  may,  in  its  db- 
cretion,  and  upon  such  terms  as  justice  requires,  make  an  order, 
upon  notice  to  the  respondent,  snd  the  sureties  in  the  under- 
taking, discharging  a  levy  upon  perjional  property,  made  by  virtue 
of  an  execution,  issued  upon  the  judgment  appealed  from.  But 
this  section  does  not  authorize  the  discharge  of  a  levy,  made  by 
virtue  of  a  warrant  of  attachment 
L.  1881.  oh.  MiL.  199,  oh.  no.    In  effect  Sept.  1, 1899. 

I  ISU.  Coart  mmr  limit  amoant   of  seearlty  fa  aertala 


Where  an  appeal  is  taken,  as  prescribed  in  title  second  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken; 
or,  where  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  appeal  is  taken;  may,  in 
its  discretion,  make  an  order,  upon  notice  to  the  respondent,  dis- 
pensing with  or  limiting  the  security,  required  to  stay  the  execu- 
tion of  the  judgment  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  is  an  executor,  administrator,  trustee, 
or  other  person  acting  In  another's  right,  the  security  may  be 
dispensed  with  or  limited,  in  the  discretion  of  the  court. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings  are 
required  to  be  given,  may  be  limited  to  not  Ipps  than  fifty  thousand 
dollars,  where  it  would  otherwise  exceed  that  sum. 

Snbetltiite  for  part  of  Go.  Proc..  f  839. 

I  1818.  No  Mecarlty  necessary,  on  appeal  by  the  people^ 
9te, 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
officer,  or  board  of  State  officers,  or  a  board  of  supervisors  of  a 
county,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
and  stays  the  execution  of  the  judgment  or  order  appealed  from, 
without  an  undertaking,  or  other  security. 

aobstance  of  U  1868,  cfa.  87,  |  2,  as  am'd  hj  U  1861,  eh.  288  (4  Mm.  20(9. 
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I  1U4.  [Am'd,  1877.]  Id.|  on  appeal  hy  «  domeatio  mvnl- 
elpal  corporation. 

Upon  an  appeal,  taken  by  a  domestic  mnnieipal  corporation,  the 
Berrice  of  the  notice  of  appeal  perfects  the  appeal,  and  stays  the 
execution  of  the  judgment  or  order  appealed  from,  without  an 
undertaking,  or  other  security;  except  that,  where  an  appeal  is 
taken,  as  prescribed  in  title  second,  third  or  fourth  of  this  chap- 
ter, the  court,  in  or  from  which  the  appeal  is  taken,  may,  in  its 
discretion,  require  security  to  be  given.  In  that  case,  the  form, 
nature,  and  extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
order  of  the  court:  and  the  mayor,  comptroller,  or  counsel  to  the 
corporation,  may  execute,  in  behalf  of  the  corporation,  an  under- 
taking, so  required  to  be  given. 

L.  18M.  ch.  282,  I  1  (4  Xdm.  «82).    8m  |  IMO.  pott. 

I  ISlIk  Papers  to  be  transmitted  to  appellate  oovrt. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  prescribed 
in  title  second  or  third  of  this  chapter,  the  appellant  must,  within 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  judgment- 
roll,  and  of  a  case  or  notice  of  exceptions,  if  any,  filed  after  the 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a  part  of  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this  chap- 
ter, the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
spondent may  cause  those  papers  to  be  so  transmitted;  and  he  is 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  so  transmitted;  and,  except  where  it  is  otherwise  specially 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 

Oo.  Proc.,  I  828,  am'd.     See  |  1389. 

I  1816.  Interloontory  Ind^ntent.  or  fnterntedlate  o»der» 
may  be  reviewed. 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory  judgment,  or  an  intermediate  order,  which  is 
specified  in  the  notice  of  appeal,  and  necei$.sarily  affects  the  final 
judgment;  and  which  has  not  already  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  »»r  the  term  of  the  court, 
to  which  the  appeal  from  the  final  judgment  is  taken.  The  right 
to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 
Vndlcated  on  Co.  Proc.  f  S29.     See  H  1386.  1850. 

I  1S17.  [Am'd,  1895.]    Jmdirnient  or  order  on  appeal. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate 
divlaioB  of  the  supreme  court,  or  general  term,  to  which  the 
appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly,  or  may 
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modify,  tb*  jodgment  or  order  mppcalcd  from,  aad  eaek  Satir« 
locntory  judgment  or  intermediate  order,  which  it  is  authoriiod 
to  reTiew,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties,  and  it  maj,  if  necessary  or  proper,  grant  a 
new  trial  or  hearing.  A  judgment,  affirming  wholly  or  partly 
a  judgment,  from  which  an  appeal  has  been  taken,  shall  not, 
expressly  and  in  terms,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  him  by  the  jttd#' 
ment  so  affirmed. 
Sm  O*.  Proc.,  I  880;  L.  1886.  ch.  046.  See  |  188T. 

I  1818.  'Wben^no  appeal  Ilea  from  Judvmeat  of  roTevsal. 

Where  a  judgment,  from  which  an  appeal  is  taken,  is  reyersed 
upon  the  appeal,  and  a  new  trial  is  granted,  an  appeal  camiot 
be  taken  from  the  judgment  of  reversal;  but  upon  an  appeal 
from  the  order  granting  a  new  trial,  taken,  as  prescribod  by  law, 
the  judgment  of  rtTersal  must  also  be  reviewed. 

I  1B19*  Mode  of  eaforclaflr  afltrmed  or  modified  Jvdanneat. 

Where  a  judgment,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  is  wholly  or  partly  affirmed,  or  is 
modified,  upon  the  appeal,  it  must  be  enforced,  by  the  court  in 
which  it  was  rendered,  to  the  extent  permitted  by  the  deter- 
mination of  the  appellate  court,  as  if  the  appeal  therefrom  had 
not  been  taken. 

I  1S20.  Id.|  as  to  order. 

Where  a  final  order,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitted,  for  that  purpose,  to  the  court 
below,  or  to  the  judge  who  made  the  order  appealed  from. 

I  1821.  Mode  of  eanoelllns  docket  of  reiremed  or  modfl- 
■ed  Jndsmeat. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  has  been 
affirmed  as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as 
prescribed  in  title  third  or  fourth  of  this  chapter;  and  an  appeal 
to  the  court  of  appeals  is  not  taken  and  perfected,  and  the 
security  required  to  stay  execution  is  not  given,  within  ten  days 
after  the  entry  of  the  judgment  upon  the  appeal,  in  the  clerk's 
office  where  the  judgment  appealed  from  is  entered,  the  clerk 
must  make  a  minute  of  the  reversal  of  the  judgment,  or  of  the 
amount  to  which  it  has  been  reduced,  upon  his  docket-book,  in 
each  place,  where  the  judgment  is  docketed.  A  transcript  of 
the  docket,  as  thus  corrected,  must  be  furnished  by  him,  and 
may  be  filed  in  any  county  clerk's  office,  where  the  original 
judfrmont  is  docketed,  as  prescribed  by  law,  with  respect  to  the 
original  docket;  and  thereupon  the  county  clerk  must  correct  his 
docket  accordingly.  The  lien  of  a  judgment,  the  docket  of  which 
is  not  corrected,  as  prescribed  in  this  section,  remains  unaffected 
by  the  reversal  or  modification  thereof,  until  the  decision  of  the 
court  of  appeals,  upon  an  appeal  from  the  judgment  revising 
or  modifying  the  same,  or  the  expiration  of  the  time  to  take 
such  an  appeal. 
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I  1822.  Id.  I  ivhen  re-versal,  etc.»  Trmm  by  court  of  amoaIb. 

Where  a  final  jmlprnient  for  a  sum  of  money,  or  directing^  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  affirmed  at 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals, 
the  docket  may  bo  corrected,  as  prescribed  in  the  last  section, 
at  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 

i  1828.  [Am'd,  1877,  1880,  1889.]  Re«tltiitloii  |  wlMm 
airarded. 

When  a  final  judgment  or  order  i»  reversed  or  modified,  upon 
appeal,  the  appellate  court,  or  the  general  term  of  the  same 
court,  PS  the  case  may  be,  may  malie  or  comi>el  restitution  of 
property,  or  of  a  right,  lost  by  meana  of  the  erroneous  judgment 
or  ordor;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  value.  When  property  has  been  sold,  the  court 
may  compel  the  value,  or  the  purchase  price,  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  In  an  action  to  set  aside  a  conveyance  thereof,  or  In 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  talcen;  unless  the 
appellant  shall  file  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon  a 
notice  to  the  respondent  of  at  least  ten  days,  and  to  be  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  the  judgment  appealed  from  shall  be  affirmed,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  of  such  appeal, 
not  exceeding  the  amount  of  the  penalty  in  such  undertaking. 
Such  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
and  before  the  filing  of  such  undertaking,  shall  l)e  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertaking 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  time 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  the  specific  performan(»e  of  a  contract  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract,  in 
case  the  same  has  been  recorded. 
SYiWUttite  for  Co.  Proc.,  part  of  1 890.    U  1899.  eta.  «».  la  eOMt  topi.  1,  UM. 
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1330.  Id.;    on   Judgment,    etc.,    directing   conveyance. 

1331.  Id.;  on  Judgment,  etc.,  for  poaseaalon  of  real  property. 

1332.  Construction  of  the  last  five  sections. 

1333.  The    last    six    sections   qualified. 

1334.  Undertakings  may  be  In  one  Instrument;  form,  and  serrlcs  thereof. 
1836.  Exceptions  to  sureties;  Justification. 

1330.  Appeal    from    final    Judgment    rendered    after    affirmance    of    in- 
terlocutory Judgment,  or  denial  of  motion  for  new  trial. 
1337.  What  questions   are   brought   up   for    review. 
18S8.  When  questions  of  fact  to  be  rcTlewed. 
1839.  When  a  case  to  be  prepared,  etc.,  fer  the  appeal. 

I  1824.  What  appeals  may  be  taken. 

An  appeal  may  be  taken  to  the  court  of  appeals,  in  a  case  when 
that  court  has  jurisdiction,  as  prescribed  in  sections  190  and  191 
of  this  act. 

Co.    Proc.,    9    838,    first    sentence. 

I  1326.  [Ain*d,  1895.]  Llmttattoa  af  time  to  appeal. 

An  appeal  to  the  court  of  appeals,  from  a  final  jud«rment,  must 
be  taken,  within  one  year  after  final  judgment  is  entered,  upon  the 
determination  of  the  appellate  division  of  the  supreme  court,  and 
the  judgment-roll  filed.  An  appeal  to  the  court  of  appeals,  from 
an  order,  must  be  taken  within  sixty  days  after  seryice,  upon  the 
attorney  for  the  appellant,  of  a  copy  of  the  order  appealed  from« 
and  a  written  notice  of  the  entry  thereof. 
Substitute  for  Oe.  Proc.,  |  831;  L.  1895,  ch.  946. 

I  1820.  Security  to  perteet  appeal. 

To  render  a  notice  of  appeal,  to  the  court  of  appeals,  effectual, 
for  any  purpose,  except  in  a  case  where  it  is  specially  prescribed 
by  law,  that  security  is  not  necessary,  to  perfect  the  appeal,  the 
appellant  must  give  a  written  undertaking,  to  the  effect,  that  he 
will  pay  all  costs  and  damages,  which  may  be  awarded  against 
him  on  the  appeal,  not  exceeding  five  hundred  dollars.  The  ap- 
peal is  perfected,  when  such  an  undertaking  is  given  and  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
in  this  title. 

Co.  Proc.,  part  of  fi  884,  am'd. 

f  182T.  Seenrlty  to  stay  execution  on  Judirment,  etc.»  for 
monoy. 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 
from  a  juagment  or  order,  directing  the  payment  of  a  sum  of 
money,  it  does  not  stay  the  execution  of  tne  judgment  or  order, 
until  the  appellant  gives  a  written  undertaking,  to  the  effect,  that 
if  the  judgment  or  order  appealed  from,  or  any  part  thereof.  Is 
aflSrmed,  or  the  appeal  is  dismissed,  he  will  pay  the  sum,  recov- 
ered or  directed  to  be  paid,  by  the  judgment  or  ordei^  or  ths 
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part  thereof,  as  to  which  it  is  affirmed.  But  where  the  judg- 
ment or  order  directs  the  payment  of  money  in  fixed  instalments, 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pay 
each  instalment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below^.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidarit,  that 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order,  requir- 
ing the  appellant  to  give  a  further  undertaking,  to  the  same  effect, 
in  a  sum  and  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  the  same  effect,  as  if  no  undertak- 
ing had  been  given,  as  prescribed  in  this  section. 
Go.  Proc.,  I  835,  first  sentence  am'd. 

I  1898.  Id.  I  OA  Judannent,  ete.,  for  delWery  of  propertr- 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  the 
oonrt  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  des- 
ignated by  that  court;  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 
Id.,  part  of  f  886.  am'd. 

S  1826.  Id.  I  OA  Jvdorniont  for  a  chattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  or 
a  chattel,  it  does  not  stay  the  execution  of  the  judgment,  until 
the  appellant  gives  a  written  undertaking,  in  a  sum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect,  that  tht  appellant 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 
Id. 

f  1880.  Id.  I  on  Ivdirment,  etc.,  directing  eoiiTeyaiiee. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  stay 
the  execution  of  the  judgment  or  order,  until  the  instrument  is 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 
Id.,  I  387,  extended  to  an  appeal  from  an  order. 

I  13S1.  [Am*d,  1879,  1897.]  Id.;  on  Judgment,  ete.,  for  the  pee- 
iieeaion  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  property,  or  entitles  the  respondent  to  the  im- 
mediate possession  thereof,  an  appeal  does  not  stay  the  execution 
of  the  judgment  or  order  until  the  appellant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  possession  of  the 
property,  commit,  or  suffer  to  be  committed,  any  waste  thereon: 
and  if  the  property  is  in  his  possession  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  order  is 
affirmed  or  the  appeal  is  dismissed,  and  there  is  a  deficiency  upon 
a  sale,  he  will  pay  the  value  of  the  use  and  occupation  of  such 
property,  or  the  part  thereof  as  to  which  the  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  ex- 
cct^n^a  specified  sum  fixed  by  a  judge  of  the  court  below.    If 
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the  judgment  directs  a  sale  of  real  property  upon  the  foreclosure 
of  a  mortgage,  and  an  appeal  Is  taken  by  a  party  against  whom 
payment  of  the  deficiency  is  awarded  by  such  judgment,  the  under- 
taking must  also  provide  that  if  the  judgment  is  affirmed  or  the 
uppeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
may  occur  upon  the  sale,  witlv  interest  and  costs,  and  all  ex- 
penses chargeable  against  the  proceeds  of  the  sale,  net  exceeding 
a  sum  fixed  by  a  judge  of  the  court  below. 
Go.  Proc.,  I  338;  L.  1887.  cb.  110.     In  effect  Sept.  1,  1807.    See  |  1618. 

S  1882.  Construction  of  the  la«t  Hire  aectlona. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appeals,  affirms  a  judgment  or  order,  to  the  effect 
specified  in  either  of  tne  last  five  sections,  the  undertaking  must 
be  the  same,  as  if  the  judgment  or  order,  from  which  the  appeal 
is  so  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed. 

S  1888.  The  last  six  sections  anaHfl^d* 

The  last  six  sections  do  not  extend  to  a  case,  where  it  is  speci- 
ally prescribed  by  law,  that  an  appeal  may  be  taken,  or  the  exe- 
cution of  a  judgment  or  order  appealed  from  may  be  stayed,  with- 
out security,  or  where  the  security  to  be  given,  for  either  purpose, 
is  specially  regulated  by  law. 

I  1884.  [Am'cl,  1870.]  ITndertitklnirs  may  be  in  one  instru- 
ment |  form  and  service  thereof. 

Where  two  or  more  undertakings  are  required  to  oe  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
it  is  filed,  mast  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time  of 
appeal. 

Co.   Proc,  S  841,   am'd. 

I  1885.  [Am'd,  1891.]    Exceptions  to  sureties  |  Jnstiflcation. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertak- 
ing to  the  same  effect,  must  justify  before  the  court  below,  or  a 
judge  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
judge.  At  least  five  days'  notice  of  the  justification  must  be 
^iven.  A  referc*e  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
such  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  his  opinion.  The  court  may  further  direct 
that  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufficient  he  must  indorse 
his  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  allowance  must  be  served  nnon  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
an  allowance,  is  the  same  ns  if  the  undertaking  had  not  been 
giTen.    The  court  shall  also  have  power,  in  case  it  shall  be.  made 
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to  appear  to  its  satisfaction,  upon  motion,  that  the  exception  was 
taken  unnecessarily  or  for  purposes  of  vexation  or  delay,  to  set 
the  same  aside  and  approve  the  undertaking. 
Co.  Proc.,  S  341.  am'd;  L.  1801,  ch.  369. 

9  1886.  [Am'd,  1895.]  Appeal  from  flaal  Jvdvmeat  vem- 
dered  aft^r  alBrmance  of  Interlocutory  JvdVBteat,  or 
denial  of  motion  for  new  trial. 

Where  final  judgrment  is  rendered  in  the  court  below,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court,  of  an  interlocutory  judgment;  or  after  the  refusal, 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an. 
appeal  from  an  order  of  the  special  term,  or  of  the  judge  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  aggrieved  may  appeal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  tei*m,  or  pursuant  to  the  directions, 
contained  in  a  referee's  report.  But  such  an  appeal  brings  up, 
for  review,  only  the  determination  of  the  appellate  division  of 
the  supreme  court,  affirming  the  interlocutory  judgment,  or  refus- 
ing the  new  trial. 

L.   1806^  oh.  946.    See  fi  1960,   pest. 

I  1887.  [Am'd,  1886.]  "Witmt  «ne«tion«  are  broa«ht  mp 
for  review. 

An  appeal'  to  the  court  of  appeals  from  a  final  judgment,  or 
from  an  order,  granting  or  refusing  a  new  trial  in  an  action, 
where  the  appellant  stipulates  that  upon  affirmance  judgment 
absolute  shall  be  rendered  against  him,  brings  up  for  review  in 
that  court  only  questions  of  law;  but  where  the  justices  of  the 
appellate  division  from  which  an  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  is  evidence  supporting, 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  on  an 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  either  party  such  judgment  as  such  party  may  be 
entitled  to. 

L.  1S05,  cb.  946.     See  I  191,  subd.  4;  i  1817. 

$  1388.  [Am'd,  1888.]  IVben  avestlons  of  faet  to  Ibe  ro- 
Tievred. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment, 
reversing  a  judgment  entered  upon  the  report  of  a  referee,  or  a 
determination  in  the  trial  court;  or  from  an  order  granting  a 
new  trial,  upon  such  a  reversal;  it  must  be  presumed  that  the 
judgment  was  not  reversed,  or  the  new  trial  granted,  upon  a 
question  of  fact,  unless  the  contrary  clearly  appears  in  the  record 
body  of  the  judgment  or  order  appealed  from. 

Go.  Proc.;   parts  of  H   268  and  272;  L.   1895.   ch.  946. 

i  1888.  [Am'd,  1890.]  Molten  a  case  to  be  prepared,  htm^ 
for    the    appeal. 

Where  an  appeal  to  the  court  of  appeals,  from  a  judgment, 
rendered  by  the  appellate  division  of  the  supreme  court,  upon 
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a  Terdict,  subject  to  the  opinion  of  the  court,  has  been  perfected, 
a  case,  containing^  a  concise  statement  of  the  facts,  of  the  ques- 
tions of  law  arising  thereupon,  and  of  the  determination  of  those 
questions  bj  the  appellate  division,  must  be  prepared  and  settled, 
by  or  under  the  direction  of  the  court  below,  and  annexed  to 
the  judgment-roll.  An  exception  is  not  necessary,  to  enable  the 
court  of  appeals  to  review  the  determination  of  a  question  of 
law,  arising  upon  the  verdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  The 
court  below,  or  a  judge  thereof,  may  extend  the  time,  limited 
by  law,  within  which  the  papers  must  be  transmitted  to  the 
court  of  appeals,  for  the  purpose  of  enabling  the  appellant  to 
procure  the  case  to  be  prepared  or  settled. 
Os.  PrM.,  psrt  of  f  88S  and  part  of  I  260;  L.  1896.  eh.  M«. 
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TITLE  ni. 
Appeal  to  the  supreme  court  from  an  inferior  oourt. 

8«e.  1840.  Appeals  from  Inferior  coarts. 

1841.  Limitation   of   time;    security. 

1842.  Appeal  from  order. 

1843.  Limitation  of  time  and  stay  of  proceedings. 

1844.  Appeal,    where    and    how    heard. 
1345.  Judgment  or  order,   where  entered. 

9  184C.  [Am'd,  180S.]    Appeals  from  inferior  courts. 

Except  appeals  from  inferior  and  local  courts  heretofore  heard 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  superior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  a  county  court,  or  by  any  other  court  of 
record  possessing  original  jurisdiction,  where  an  appeal  there- 
from to  a  court  other  than  the  supreme  court  is  not  expressly 
given  by  statute,  and  upon  such  appeal,  an  order  granting  or 
refusing  a  new  trial  for  any  of  the  causes  mentioned  in  section 
nine  huncfred  and  ninety-nine  of  this  act,  made  by  any  of  said 
courts,  and  questions  of  fact,  may  be  reviewed  in  the  same 
manner  and  to  the  same  extent  as  questions  of  fact  may  be 
reviewed,  upon  appeal  to  the  appellate  division  of  the  supreme 
court  from  a  final  judgment  and  order,  granting  or  refusing  a 
new  trial,  rendered  by  the  same  court.  Appeals  from  inferior 
and  local  courts  heretofore  heard  in  the  court  of  common  pleas 
for  the  city  and  county  of  New  York  and  the  superior  court 
of  Buffalo,  may  be  taken  to  the  supreme  court, 

Co.  Proc.,  }  844.  first  sentence  am'd.     See  6  T.  &  C.  406.     L.  1880,  eh.  M6. 

S  1841.  Limitation  of  time)  security. 

An  appeal,  authorized  by  the  last  section,  must  be  taken 
within  thirty  days  after  service,  upon  the  attorney  for  the 
appellant,  of  the  copy  of  the  judgment,  and  written  notice  of 
the  entry  thereof.  Security  is  not  required  to  perfect  the  appeal, 
but  to  stay  the  execution  of  the  judgment  security  must  be 
given  and  the  sureties  may  be  excepted  to,  and  must  justify, 
as  upon  an  appeal  to  the  court  of  appeals,  from  a  judgment  ot 
the  same  amount,  or  to  the  same  effect. 

Id.,  i  345.  and  imrt  of  |  331.  aa  am'd  by  L.  1876.  ch.  S41,  |  IS. 

9   1342.   rAm'd,  1895,  1007.1    Appeal  from  order. 

An  nppenl  nuiv  nlso  hv  tak«^Ti.  nx  provided  by  soction  1340. 
from  an  order  nfTcvtiiic  a  substantial  ritrht  made  by  tho  court  or 
a  judge,  in  an  action  bronplit  in  or  taken  by  appeal  to  a  court, 
specified  in  said  soction. 

Id.,  part  of  I  344.  am'd;  L.  1805.  ch.  046;  L.  1007,  ch.  670.  In  effect 
July  16,  1007. 

I  134."^.  [Am'd,  1877.]  lilmltntfon  of  time  and  Mtay  of 
proceedlnflrn. 

An  appeal,  authorized  by  the  last  section,  must  be  taken, 
within  sixty  days  after  service  upon  the  attorney  for  the  appel- 
lant, of  a  copy  of  the  order,  and  written  notice  of  the  entry 
thereof. (1)  Security  is  not  required  to  perfect  it:  but  it  does 
not  stav  the  execution  of  the  order  from  which  it  is  taken. 
The  appellate  court,  or  a  judpe  thereof,  may  direct  such  a  stay, 
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upoD   such   terms,   as  to  security  or  otherwise,  as  jastice  re- 
quire8.(2) 
(1)  Co.  Proc,  i  831,  as  am*d  by  U  1876,  cb.  481,  |  13.    (2)  Id.,  |  800. 

f  1S44.  [Am'd,  ISfNS,  1002,  10O4.]  Appeal,  where  and  how 
heard. 

An  appeal  taken  as  prescribed  in  this  title,  must  be  heard  hy 
the  appellate  division  of  the  supreme  court,  except  that  appeals 
from  the  judgment  of  any  municipal  court  in  either  of  the  bor- 
oughs of  Manhattan  or  the  Bronx  in  the  city  of  New  York,  or 
from  a  judgment  or  order  of  the  city  court  in  the  city  of  New 
York,  may  be  heard  by  the  appellate  division  of  the  supreme 
court,  or  by  such  justice  or  justices  of  the  supreme  court  as  may 
be  designated  for  that  purpose  by  the  justices  of  the  appellate 
division  sitting  in  the  first  judicial  department.  In  case  an 
appeal  is  heard  by  a  justice  or  justices  of  the  supreme  court  as 
hereinbefore  provided,  the  justice  or  justices  by  whom  such 
appeal  was  determined,  or  a  justice  of  the  appellate  division  in 
the  first  judicial  department,  may  allow  an  appeal  to  be  taken 
to  such  appellate  division  from  such  determination;  and  appeals 
from  inferior  courts  heretofore  heard  by  the  superior  court  of  Buf- 
falo shall  be  heard  by  the  appellate  division  of  the  supreme  court 
in  the  fourth  judicial  department,  or  by  such  justice  or  justices 
of  the  supreme  court  as  may  be  designated  for  that  purpose  by 
the  justices  of  the  appellate  division  of  the  fourth  judicial  de^ 
partment.  The  provisions  of  title  fourth  of  this  chapter,  relating 
to  the  hearing  of  appeals,  taken  in  the  supreme  court,  and  to  the 
subset] uent  proceedings  thereupon,  apply  to  an  appeal  taken  as 
prescribed  in  this  title,  except  as  specified  in  the  next  section. 

L.  1806,  cb.  04G;  L.  1902.  cb.  515;  L.  1004,  cb.  502.  In  effect  Sept.  1, 
1004.       See  Manlclpal  Ct.    Act.  |  310. 

i  1345.  [Ain'd,  1805.]    ^advment  or  order,  where  eatered* 

A  judgment  or  order  of  the  appellate  division  rendered  upon 
an  appeal  authorized  by  this  title  must  be  entered  in  the  office 
of  the  clerk  of  the  appellate  division  in  the  department  in  which 
the  court  below  is  located.  A  certified  copy  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transmitted 
by  the  clerk,  upon  payment  of  his  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgment-roll  and  remain  in  his  office. 
The  filing  of  the  judgment-roll  or  the  entry  of  the  order,  as 
prescribed  in  this  section,  is  a  sufficient  authority  for  any  pro- 
ceeding in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  from  which  the  judgment  or  order  of 
the  appellate  court  directs  or  permits.  But  where  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by  an 
appeal  to  the  court  of  appeals,  the  proceedings  in  the  court  below 
or  before  the  judge  or  justice,  who  made  the  order  are  stayed 
in  like  manner.  A  judgment  or  order  of  the  supreme  court,  ren- 
dered upon  an  appeal  from  a  judgment  of  any  district  court  or 
of  the  city  court  of  New  York,  or  an  appeal  heretofore  heard 
by  the  superior  court  of  Buffalo,  must  be  entered  in  the  office 
of  the  clerk  of  the  county  wherein  the  court  below  is  located, 
and,  with  the  papers  transmitted  from  the  court  below,  forms 
the  judgment-roll  which  must  be  filed  in  the  same  office.  Where 
the  appeal  is  from  the  city  court  of  New  York,  the  judgment  or 
order  of  the  supreme  court  must  be  entered  in  the  office  of  the 
clerk  of  the  said  court. 
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TITLE  IV. 

Appeal  to  the  appellate  divuion  of  the  supreme  court. 

Q«e.  1846.  Appeal  from  Judgment. 

1547.  Appeal  from  order. 

1548.  Id.;    when   made   out  of    court;    power*   of   appellate   dlTisloa   t« 

crant   orders. 
1840.  Appeal    from   Interlocutory   Judgment.   ' 

1860.  Appeal    from    llnal    judgment,    after    affirmance    of    Interlocutory 
Judgment,  or  denial  of  new  trial.    Beylew  In  the  court  of  appeala. 

1861.  Limitation  of  time;  order  to  stay  proceedings. 

1862.  Stay  of  proceedings  without  order. 
1868.  Upon  what  papers  appeal  to  be  heard. 
1864.  Entry  of  judgment  or  order;   Judgment-roll. 
1866.  Hearing,    etc.,   in   the  supreme   court. 

I  1846.  [Am*cl,  189S0    Appeal  from  Jvdvment. 

An  appeal  n^ay  be  taken  to  the  appellate  diTision  of  the 
supreme  court  from  a  final  judgment  rendered  in  the  supreme 
court  or  in  any  superior  city  court  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  and  from 
a  final  judgment  rendered  in  the  supreme  court  after  said  day 
as  follows: 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  appeal  may  be  taken  upon 
questions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  of  a 
jury,  the  appeal  may  be  taken  upon  questions  of  law. 

Go.  Proc..  part  of  {  848.  am*d.  See  L.  1870.  ch.  406,  S  8.  L.  1806,  ch.  046. 

S   1347.    [Am*dy  189S.]    Appeal  from  order. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  special  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court, 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
supreme  court,  after  said  day,  in  either  of  the  following  cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grants,  or  refuses  an  application 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  now  trial;  except  that  where 
specific  questions  of  fact,  arising  upon  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose,  as  prescribed  in  section  971  of  this  act, 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to  be 
unconstitutional;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thoreuiwn,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  Bumniary  a o plication,  after  judgment, 
is  deemed  to  have  been  made,  in  the  action,  within  the  meaning 
of  thi«  section. 

10.,  i  849,  am'd:  U  1890.  cb.  946.     See  U  2087,  2&7a 
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S  1848.  [Am'd,  189S.]  Id.;  wlieii  made  out  of  court |  pow- 
ers of  appellate  division  to  ffrant  orders. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  made  in  an  action,  upon  notice, 
by  a  judge  or  jutstice,  out  of  court,  in  a  case  where  an  appeal 
might  have  been  taken,  as  prescribed  in  the  last  section,  if  the 
order  had  been  made,  by  the  court.  The  appellate  division  ah  all 
have  power  to  vacate  or  modify,  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceeding  made  by  a  justice  of  the  supreme  court  or  by  the 
court  without  notice  to  the  adverse  party;  it  may  grant  a  stay 
of  proceedings  upon  any  judgment  or  order  of  the  supreme  court 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
provisional  remedy  which  has  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
justice  thereof. 

L.    1885.    ch.   M6. 

S  1848.  [Am'dy  188S.]  Appeal  from  interlocutory  Jtidv 
mcAt. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an   interlocutory  judgment  rendered   at  a 
special  term  or  trial  term  of  the  supreme  court,  or  entered  upon 
the  report  of  a  referee. 
Id. 

S  1850.  [Am'd,  18&S.]  Appeal  from  llnal  Judgment,  after 
afllrmance  of  interlocutory  Judgment,  or  denial  of  new 
trial.    Review  in  tlie  court  of  appeals. 

Where  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirmance, 
upon  an  appeal  to  the  appellate  division  of  the  supreme  court 
of  an  interlocutory  judgment;  or  after  the  refusal,  by  the  appel- 
late division  of  a  new  trial,  either  upon  an  application,  made, 
in  the  first  instance,  at  a  term  of  the  appellate  division,  or  upon 
an  appeal  from  an  order  of  the  special  term,  or  of  the  judge, 
before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
jury;  an  appeal  to  the  appellate  division  from  the  final  judgment 
brings  up,  for  review,  only  the  proceedings  to  take  the  final 
judgment,  or  upon  which  the  final  judgment  was  taken,  including 
the  bearing  or  trial  of  the  other  issues  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
mination of  the  appellate  division  upon  the  appeal  from  the  final 
judgment,  the  determination  of  the  appellate  division,  affirming 
the  interlocutory  judgment  or  refusing  the  new  trial,  may,  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  it  up  for  review,  he  may  take  a  cross-appeal 
therefrom,  notwitnstanding  the  expiration  of  the  time  to  take  kn 
original  appeal  therefrom. 

Id.     See  H  1316,  18Mw 

I  1861.  [Am'd,  1886,  1888.]  Limitation  of  timei  order  to 
stay  proceedinips. 

An  appeal,  authorized  by  this  title,  must  be  taken,  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  copy 
of  the  judgment  or  order  appealed  from,  and  a  written  notice 

28  363 


li  1852-54  APPEAL  TO  c.  12.  t.  4 

of  the  entry  thereof.  Security  is  not  required  to  perfect  the 
appeal;  but,  excei)t  where  it  is  otherwise  speeially  prescribed  by 
law,  the  appeal  does  not  stay  the  execution  of  the  judgment  or 
order  appealed  from;  unless  the  court,  in  or  from  which  the 
appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  directing 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires.  If  security  is  given,  either  as  a  con- 
dition of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Execution 
of  a  judgment  for  the  recovery  of  money  only  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Go.  Proc.,  portions  of  18  832,  348.  and  360,  reconstructed;  L.  1895,  cli.  946; 
L.  1903,  ch.  288.     In  effect  Sept.  1,  1903. 

I  1352,  SttkY  of  proceedinflrn  Tritbont  order. 

Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  effect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions. 

Id.,  i  348. 

i  1858.  [A]it*dy  1885.]  Upon  what  papers  appeal  to  be 
heard. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  in  this 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  heard 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  papers 
used  before  th,e  court,  judge  or  justice,  upon  the  hearing  of  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case  re- 
quires. Unless  the  appellate  division  shall  in  a  special  case  other- 
wise direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  file  wuth  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  ap- 
peal shall  b.e  heard,  printed  as  required  by  the  rules  of  practice; 
in  case  the  appeal  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried.  * 

L.  1886,  ch.  940. 

I  1854.  [Am'd,  1879.]  Entry  of  Jadffment  or  orderf  Jadff- 
ment-roll. 

Where  judgment  of  aflDrmance  is  rendered  upon  the  appeal,  the 
judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  was  heard.  "Where  subsequent 
proceedings  are  taken,  at  the  special  term  or  trial  term,  before 
the  entry  of  final  judgment,  the  judgment-roll  must  also  con- 
tain the  proper  papers  relating  thereto. 
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i  1355.  [Am'd,  18IMS.]     Hearing,  etc.,  in  tbe  sapreme  court. 

An  appeal  taken  to  the  appellate  division  of  the  supreme  court, 
as  pre8CTib^d  in  this  title,  must  be  heard  in  the  department,  em- 
bracing the  county,  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pursuant  to  article  six, 
section  one,  of  the  constitution.  The  order  made  upon  the  ap> 
peal  must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
division,  and  a  certified  copy  thereof  with  the  original  case  or 
papers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  ludgment  or  order  appealed  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

SabeUtQta  for  Co.  Proc.,  portions  of  SI  347  and  3i8;  L.  ISdS,  ch.  940.  8«« 
I  868S. 
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TITUB  V. 

Appeal  from  a  determination  in  a  special  proceeding. 

••e.  1866.  Appeal  from  order  made  In  the  aame  court. 
11167.  Id.;  when  made  hj  another  court  or  Jndce. 

1868.  Preceding  order  may  be  rerlewed. 

1869.  Limitation  of  time    to  appeal. 

1360.  Stay  of  proceedlnga;  bearing  of  appeal;  decialon  thereupon. 

1861.  This  title  qualilled.    Application  of  proTialona  relating  to  actien« 

§  1866.  [A]it*dy  1805.]  Appeal  from  order  made  In  tbe 
■anae  eovrt. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the  sn- 

f>reme  court,  from  an  order,  affecting  a  substantial  right,  made 
n  a  special  proceeding,  at  a  special  term  or  a  trial  term  of  the 
supreme  court;  or  made  bj  a  justice  thereof,  in  a  special  proceed- 
ing instituted  before  him,  pursuant  to  a  special  statutory  provi- 
sion;  or  instituted  before  another  judge,  and  transferred  to,  or 
continue^  before  him. 
L.  1864,  ch.  270.  i  1,  flrrt  cUuae  (4  Bdm.  681;  6  Id.  188);  L.  1886,  eh.  946. 

I  185T.  [Am'd,  1805.]  Id.|  when  made  -by  anotber  eovrt 
or  Jvdve. 

An  appeal  may  also  be  taken  to  the  appellate  diyision  of  the 
supreme  court,  from  a^  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  jndge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision; 
or  instituted  before  another  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  vrho  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  division  of  the  supreme 
cou^  is  expressly  given  by  statute. 
Bubetltuted  for  part  of  Oo.  Proc.,  |  844;  L.  1896,  ch.  946.    See  |  1842,  ante. 

I  1858.  [Am'dy  18TT.]    Preeedlnir  order  may  be  re-rlewed. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding.  In- 
volving the  merits,  and  necessarily  affecting  the  final  order  ap- 
pealed from,  which  is  specified  in  the  notice  of  appeal. 

See  Go.  Proc..  S  829. 

S  1860.  lilmitatloa  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  taken  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  It  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant; or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  upon  the  person  who  so  appeared  for  him. 

Prom  Id..  S  8<2.    See  L.  1864.  ch.  270,  S  2. 

I  I860.  Stay  of  proeeedlnv«;  bearing  of  appeal;  deelsloa 
tborevpoA. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing an  appeal  from  an  order,  taken  as  therein  prescribed;  to  stay- 
ing the  execution  of  the  order  appealed  from;  to  hearing  the 
appeal;  and  to  the  entry  and  enforcement  of  the  order  made  upon 
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the  appeal,  apply,  where  an  appeal  is  taken,  as  prescribed  in  this 
title,  except  an  otherwise  specially  prescribed  by  law. 

This  ■ection  refers  to  {I  ;S51.  1368,  1354,  plid  1866,  ante.  See,  elao.  |) 
181S  end  1314,   aute. 

I  1361.  TliU  title  att«Ufte««  Apt^lication  of  proTlnion* 
rdatlns  to  action** 

This  tttfe  does  not  confer  the  right  to  appeal  from  an  order, 
in  a  case,  where  it  is  specially  prescribed  by  law,  that  the  order 
cannot  be  reviewed.  The  proceedings  upon  -an  appeal,  taken  as 
prescribed  in  this  title,  are  goyecned  by  the  proviskiDS'Of  this 
act,  and  of  the  general  rules  of  practice,  relating  to  an  appeal  in 
an  action,  except  as  otherwise  specially  prescribed  by  law. 
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CHAPTER  XIII. 
Executions.     > 

TITIiS    I.— Formsof  ExeeatloBS  TlBi«aBd  HftSMFor  iMHimg   am  Bxf«sll«M 
CtonerAl  DatiM  Md  LUbilltlM  of  Oflleerg. 

TITLS  II.— ExecatlOB  l«alB«t  Pn>|Mrtj. 

TRLEIIL-lxMBtloii  Af  alBft  the  PeraoB. 

TITLE  X. 

Forms  of  execution;  time  and  manner  of  issuing  an  execu- 
tion; general  duties  and  liabilities  of  officers. 

Sec.  1302.  To  whom  execution  directed;  proyialon  where  sheriff  is  a  party. 
1863.  Time   of    receipt   to   be    indorsed   on   execution. 
1364.  The   different   kinds  of  execution. 

1865.  To  what  counties  executions  may  issue. 

1866.  General    requisites   of    executions. 

1867.  Id.;  when  issued  on  filing  transcript  from  Justice's  court,   etc. 

1868.  Requisites  of  execution  for  the  collection  of  money. 
1868.  Id.;    against    property 

1370.  Id.;    where   a   warrant   of   attachment   has   been  levied   by   sheriff. 

1871.  Id.;  against  executor,  etc. 

1872.  Id.;   against  the  person. 

1878.  Id.;    for    delivery    of    property.    How    money,    recovered    by    same 

Judgment,    may    be   collected. 

1874.  Separate   executions,    whei-e    seiMirate   sums    awarded. 

1375.  Execution  of  course,  within  five  years. 

1876.  Execution,   after  death  of  Judgment  creditor. 

1877.  When    execution    may   be    Issued   after  five   years. 

1878.  Id.;    leave,    how    obtained. 

1879.  No   execution   against   decedent,    except,    etc. 

1880.  Execution  against  decedent's  property. 

1881.  Leave,    bow    obtained. 

1382.  Time  of  stay   by  order,  etc.,   not  reckoned  under  this  title. 

1383.  Execution  against   surviving  Judgment  debtors. 

1884.  Sale    on  execution,    etc.;    when   and    how   conducted. 

1885.  renalty    for   taking   down   or   defacing   notice  of  sale. 

1386.  Validity  of  sale,   when   not  affected   by   sheriff's  default,   etc. 

1887.  Purchases   on   such   nales.    by   certain   ofBccrs.    prohibited. 

1888.  Wheu  execution   to  be  enforced  by  under-Bberiff. 

i  1362.  To  Trbom  execution  directed)  provliiloii  ^rbcro 
■herllf  is  a  party. 

An  execation  must  be  directed  to  the  sheriff,  unless  he  is  a 
party  or  interested;  in  which  case  it  must  Y^e  directed  os  pre- 
scribed in  section  173  of  this  act.  But  the  court  may,  in  its  dis- 
cretion, order  an  execution,  issued  upon  a  judgment  rendered 
against  a  sheriff,  either  alone  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  be  of  full  age,  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  uie  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  sureties,  ap- 
proved by  a  judge  of  the  court,  or  a  county  judge,  in  a  penal 
sam,  fixed  by  the  order,  not  less  than  twice  the  sum  to  be  col- 
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lected  by  virtne  of  the  ezecntion;  conditioned  for  the  faithful  per- 
formance of  his  duties  under  the  execution.  A  certified  copy  of 
the  order,  and,  where  it  requires  a  bond  to  be  given,  the  clerk's 
cert^cate  that  a  bond  has  been  filed,  as  required  by  the  order, 
must  be  attached  to  the  execution.  The  person  so  designated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 

Go.  Proc,  part  of  }  280.  aod  2  R.  S.  364,  §f  11  and  12.  am'd.  See  8  T.  ft 
O.    608. 

i  1303.  Time  of  receipt  to  be  Indorned  on  exeevtlon. 

The  sheriff,  to  whom  an  execution  is  directed  and  deliyered, 
must,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum 
of  the  day,  hour,  and  minute,  when  he  received  it. 

2  B.   S.  364.   I  10  (2  Bdm.   377). 

S  1364.  The  different  kinds  of  execntlon. 

There  are  four  kinds  of  execution,  as  follows: 
!•  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  or 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  gr 
without  damages  for   the  taking  or  detention   thereof.  ^ 

An  execution  is  the  process  of  the  court,  from  which  it  is 
issued. 

Co.  Proc.,  f  286,   am'd.     See  $  1240. 

I  1805.  To  vrl&at  counties  exeevtions  mnr  issne. 

An  execution  against  property  can  be  issued  only  to  a  county, 
in  the  clerk's  office  of  which  the  judgment  is  docketed.  An  exe- 
cution against  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
must  be  issued  to  the  county,  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  for  the  delivery  of  the  pos- 
session of  a  chattel,  may  be  issued  to  any  county,  where  the 
chattel  is  fonnd;  or  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed.  Executions,  upon  the  snnie  judgment,  may  be 
issued  at  the  same  time,  to  two  or  more  different  counties. 

Subitltnte  for  Co.  Proc.,  part  of  <  287.     See  ante,  8  BOT. 

I  130A.  Genernl  rea^lsitcs  of  execntlonM. 

An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered; 
and,  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  It  must  require  the  sherifif  to  return 
it  to  the  prooer  clerk,  within  sixty  days  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  in  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roll  is 
filed. 

Co.  Proc..  part  of  9  289.   consolidated   wltb  Id.,   I  200.   See  <«  23.  24. 

I  1867.  Id.)  wben  issued  on  niinff  transcript  from  Justice** 

Where  an  execution  is  issued  out  of  a  court,  other  than  that 
in  which  the  judgment  was  rendered,  upon  filing  a  transcript 
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of  the  Judgment  rendered  in  the  latter  court,  it  muBt  aleo  specify 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of 
filing;  and  it  must  he  made  returnable  to  that  clerk,  if  the 
judgment  was  rendered  in  a  justice^s  court,  it  must  specify  the 
justice's  name;  and  it  must  omit  the  specification,  respecting  the 
filing  of  the  judgment^rolL 

fle«  9Q9t,  i  8043. 

S  1868*  Reavlsltes  of  ezeovtion  for  the  eolleotloa  of 
moaer* 

An  execution,  iflsued  upon  a  judgment  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money,  must  specify,  in 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is  issued.  It  may  specify  a  day, 
from  which  interest  upon  the  sum  due  is  to  be  computed;  hi 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  If  all  the  parties,  against  whom  the  judgment 
is  rendered,  are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor. 

2  R.  8.  864,  i  9,  as  ftm'd  by  L.  1844.  ch.  824;  ftOd  Co.  PfOC.,  p«rt  of  S  ^82. 

I  1S69.  Id.;  avalmst  property. 

An  execution  against  property  must,  if  the  judgment-roll  is  not 
filed  in  the  clerk's  office  of  the  county  to  which  it  is  Issued, 
specify  the  time  when  the  judgment  was  docketed  in  that  county. 
It  must,  except  in  a  case  where  special  provision  is  otherwise 
made  by  law,  substantially  require  the  sheriff  to  satisfy  the  Judg- 
ment, out  of  the  perHonal  property  of  the  judgment  debtor;  and, 
if  sufficient  personal  property  cannot  be  found,  out  of  the  real 

§roperty,  belonging  to  him,  at  the  time  when  the  judgment  was 
ocRetod    in  the  clerk's  office  of    the  county,  or  at  any  time 
thereafter. 
Co.   Proc.,   part  of  |  288,   am*d. 

I  18TO.  Id. I  vrhere  a  vrarrant  of  Attaehmeiit  has  been 
levied  by  sheriir. 

Where  a  warrant  of  attachment,  issued  in  the  action,  has  been 
levied  by  the  sheriff,  the  execution  must  substantially  require  the 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  summons  was  served  upon  him  or  it,  without 
the  State,  or  otherwise  than  personally,  pursuant  to  an  order 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this 
act,  and  the  judgment  debtor  has  not  appeared  in  the  action; 
out  of  the  personal  property  attached,  and,  if  that  is  insufficient, 
out  of  tlie  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached; 
and,  if  that  is  insufficient,  out  of  the  other  personal  property  of 

\  the  judgment  debtor;  if  both  are  insufficient,  out  of  the  real  prop- 

^.^  "^rty  attached;  and,  if  that  is  insufficient,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was 
.;iocketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
^"vereafter. 

*•     *•    Wy,  707  aod  708,  ante. 

'  **'*•    Id. I  airaliist  ezeeutor,  ete. 
-.^#^r«  ^flb"*'<>°  against  real  or  personal  property,  in  the  hands 
or  an  exec^^^p^  administrator,  heir,  deyiaee,  legatee,  ttemtLWt  of 
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real  property,  or  trustee,  must  substantially  require  the  sheriff 
lo  satisfy  th^  judgment,  out  of  that  property. 
Go.  Pvoe.,  I  289,  aabd.  1. 

An  execution  agaisst  the  person  must  substantially  require 
the  sheriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis; 
charged  according  to  law.  Bxcept  where  it  may  be  issued,  with- 
out the  previous  issuing  and  return  of  an  execution  ngaiuBt  prop- 
erty, it  must  recite  the  issuing  and  return  of  such  an  execution, 
specifying  the  county  to  which  it  was  issued. 

Id.,  i  260,  Mibd.  3,  ftm'd.     See  f  148». 

§  18T8.  Id.}  for  dellirerr  of  property.  Hotr  uoneyi  re- 
coTored  by  saine  Judifmeiity  may  be  collected. 

An  execution  for  the  delivery  of  the  possession  of  real  prop- 
erty, or  a  chattel,  must  particularly  describe  the  property,  and 
designate  the  party  to  whom  the  judgment  awards  the  posses- 
sion thereof;  and  it  must  milifittaDtialiy  require  the  sheriff,  to 
detivev  the  passesmon  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  siun  of  money  is  awarded  by  the 
same  judgment,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  may  be  issued  for  the  collection 
thereof,  omitting  the  direction  to  deliver  possession  of  the  prop- 
erty. If  one  execution  is  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person, 
as  the  case  requires. 
Sabstltote  for   Co.   Proc.,   |  289,  mibd.  4. 

I  1874.  Soparate  executioa%  -vrbero  separate  suina 
awarded. 

Where  a  judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collect  each  sum  so  awarded;  subject  to  the  power  of  the 
court,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  collection  of  one  execution  will,  wholly  or  partly, 
satisfy  another. 

I  lATS.  Bxeovtioa  of  eottme^  irltbtm  fl-re  years. 

Bxceot  as  otherwise  specially  prescribed  by  law,  the  party 
recovering  a  final  judgment,  or  his  assignee,  may  have  execution 
thereupon,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 

Oo.  Proc..  S  283,  ani'd.     See  Sf  1382,  1858. 

S  18T6.  [Ani*d,  188S,  1887.}  Bxecntlon  after  deatb  of  i«dv^ 
neat  eredltor. 

Where  the  party  recovering  a  finul  judgment  has  died,  execu- 
tion may  be  issued  at  any  time  within  five  yours  after  the  entry 
of  the  judgment,  by  his  personal  reprosontatives,  or  by  the  as- 
signee of  the  judgment,  if  it  has  been  assigned,  and  the  execution 
must  be  Indorsed  with  the  name  and  roKidcnce  of  the  oeraon 
issuing  the  same.  And  where  a  party  or  one  or  more  of  several 
parties  against  whom  a  judgment  for  the  recovery  of  possession 
Ol  X^  property  ha^  been  obtained  has  died,  au  QrclQr  granting 
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leave  to  iesue  and  execute  such  execution  or  writ  of  possesflion 
may  be  granted  upon  giving  twenty  days'  notice  to  the  occupants 
of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said 
deceased,  or  if  he  died  intestate,  to  the  heirs  at  law  of  said 
deceased,  said  notices  to  be  served  in-  the  same  manner  as  a 
summons  is  directed  to  be  served  in  an  action  in  the  Bunreme 
court. 

L.  1867.  ch.  682. 

i  18TT.  IVben  execntlon  may  be  issued  after  Ave  year*. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  isssued  thereupon,  in  one  of  the  following  cases 
only: 

1.  [Am'd,  1879.]  Where  an  execution  was  issued  thereupon, 
within  five  years  after  the  entry  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issue 
the  execution. 

Co.  Proc.,  part  of  I  284. 

I  1878.  Id.  I  leave,  bow  obtained. 

Notice  of  an  application  for  an  order,  granting  leave  to  issue 
an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein;  otherwise,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

Id.,  ftm'd. 

I  1879.  No  execution  against  decedent,  except,  etc. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued, 
against  the  property  of  a  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  in  the  next  two 
sections. 

S  1880.  [An&'d,  1804.]  Bxecntlon  avain»t  decedent**  prop- 
erty. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money  is  rendered,  the  judgment  may  be 
enforced  by  execution  against  any  property  upon  which  it  is  a 
lien  with  like  effect  as  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the  exe- 
cution is  to  be  issued,  and  a  decree  to  the  same  effect  is  procured 
from  a  surrogate's  court  of  this  State,  which  has  duly  granted 
letters  testamentary  or  letters  of  administration  upon  the  estate 
of  the  deceased  judgment  debtor.  Where  the  lien  of  the  judg- 
ment was  created  as  prescribed  in  section  twelve  hundred  and 
fifty-one  of  this  act,  neither  the  order  nor  the  decree  can  be  made 
until  the  expiration  of  three  years  after  letters  testamentary  or 
letters  of  administration  have  been  duly  granted  upon  the  estate 
of  the  decedent,  and  for  that  purpose  snrh  a  lien  existing  at  the 
decedent's  death  continues  for  three  years  and  six  months  there- 
Utter,  notwithstanding  the  previous  expiration  of  ten  years  fTpm 

862. 
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the  filing  of  the  judgment-roll.  But  where  the  decedent  died  in- 
testate and  letters  of  administration  upon  his  estate  have  not 
been  granted  within  three  years  after  his  death  by  the  surrogate's 
court  of  the  connty  in  which  the  decedent  resided  at  the  time  of 
his  death,  or  if  the  decedent  resided  out  of  the  State  at  the  time 
of  his  death,  and  letters  testamentary  or  letters  of  administra- 
tion haye  not  been  granted  within  the  same  time  by  the  surro-' 
gate's  court  of  the  county  in  which  the  property  on  which  the 
judgment  is  a  lien  is  situated,  such  pourt  may  grant  the  decree 
where  it  appears  that  the  decedent  did  not  leaye  any  personal 
property  within  the  State  upon  which  to  administer.  In  such 
case  the  lien  of  the  judgment  existing  at  the  decedent's  death 
continues  for  three  years  and  six  months  as  aforesaid.  Provided, 
however,  that  such  judgment  lien,  existing  at  the  decedent's 
death,  upon  the  decedent's  real  property,  or  some  portion  thereof, 
may  be  enforced  and  payment  thereof  obtained  during  the  said 
three  years  after  granting  of  letters  testamentary,  or  letters  of 
administration,  by  the  proceeding  provided  and  prescribed  by  title 
five  of  chapter  eighteen  of  this  act.  But  this  section  shall  not  ap- 
ply to  real  estate  which  shall  have  been  conveyed,  or  hereafter 
may  be  conveyed  by  the  deceased  judgment  debtor  during  his 
lifetime,  if  such  conveyance  was  made  in  fraud  of  his  creditors 
or  any  of  them,  and  any  judgment  creditor  of  said  deceased, 
Against  whose  judgment  said  conveyance  shall  have  been,  or 
may  hereafter  be,  declared  fraudulent  by  the  judgment  and 
decree  of  any  c»urt  of  competent  jurisdiction,  may  enforce  his 
said  judgment  against  such  real  property,  with  like  effect  as  if 
the  judgment  debtor  was  living,  and  it  shall  not  be  necessary  to 
obtain  the  leave  of  any  court  or  officer  to  issue  such  execution, 
and  the  same  may  be  issued  at  any  time  to  the  sheriflP  of  the 
county  where  such  property  is  or  may  be  situated.  The  person 
issuing  such  execution,  however,  shall  annex  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  aforesaid,  and  shall  indorse  on  said  execution  the 
words  "  issued  under  section  thirteen  hundred  and  eighty  of  the 
code  of  civil  procedure,"  whereupon  said  sheriff  shall  enforce  said 
execution  as  therein  directed,  against  the  property  so  described, 
and  not  against  any  other  property,  either  real  or  personal,  and  all 
provisions  of  law  relating  to  the  sale  and  conveyance  of  real  es- 
tate on  execution  and  the  redemption  thereof  shall  apply  thereto. 

L.   1804,   ch.   734.     See  {  1825. 

I  1881.  [Am»4,  1869.]    liCAve,  l&ow  obtained. 

Leave  to  issue  an  execution,  as  prescribed  in  the  last  section, 
must  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court;  from  which  the  exe- 
cution is  to  be  issued,  for  an  ordet,  granting  leave  to  Issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  given;  until  provision  is  so  made 
therein,  it  must  be  servetd,  either  personally,  or  in  such  manner 
as  the  court  prescribes,  in  an  order  to  show  cause.  Leave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  satisfaction 
of  the  COUKI:  tlvat  the  judgment  remains  wholly  or  partly  unsatiff- 
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2.  For  the  purpose  of  procuring  a  decree  from  the  snrrogate^B 
court,  granting  leave  to  issue  the  execution,  the  judgment  cred- 
itor must  present  to  that  court,  a  written  petition,  dulj  Terifi«d, 
setting  forth  the  f^cts,  and  praying  for  such  a  decree;  and  that 
the  persons,  specified  in  the  first  subdirision  of  this  section,  maj 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  isMie 
a  citation  accordingly,  which  said  citation  may  be  seryed  In 
the  same  manner  as  is  proyided  in  the  first  subdivision  of  this  sec- 
tion for  the  service  or  giving  of  a  notice  to  the  parties  or  persons 
therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
SQch  citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law;  aiMJ^ 
npon  his  return  thereof,  he  must  make  such  a  decree  lA  the 
premises  as  justice  requires. 

L.  18S0.  ch.  82.     See  |  2726.  rabd.  2, 

I  1388*  Time  of  stay  by  order,  etc.,  not  reckoned  vad^r 
this  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  judg- 
ment, is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  ap- 
peal, is  not  a  part  of  the  time,  limited  by  this  title,  for  isBuing  an 
execution  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution.  « 

I  1388,  Elxecntion  avalnst  aarviTinflr  Jnd^ment  debtors. 

The  last  six  sections  do  not  aiSect  the  right  of  a  judgment  cred- 
itor to  enforce  n.  judgment,  against  the  property  of  one  or  more 
surviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  tiiat  case,  an  execution  must  be  issued  in  the  usual 
form;  but  the  attorney  for  the  judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  de- 
ceased judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  of  any  property  which  belonged  to  him. 

§  1384.  [Am'd,  1894.]  Sale  on  execution,  etc.|  wl&en  and 
hovr  oondacted. 

A  sale  of  real  or.  personal  property,  by  virtue  of  an  execution, 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order, 
must  be  made  at  public  auction,  between  the  nour  of  nine  o'clock 
In  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  is 
issued  shall  at  any  time  before  the  sal*  of  the  personal  i^renerty 
levied  on  by  him,  on  the  written  request  of  any  person  who  is  a 
creditor  of  the  person  against  whom  the  writ  wns  issned  under 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred- 
itor the  personal  property  so  levied  upon  under  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent. 
Ii.   18»4.  ch.  7». 

I  1885.  Penalty  for  tnlUnv  down  or  defaclnif  notice  of 


A  person  who,  before  the  time  fixed  for  the  sale,  in  a  notice 
of  the  sale  of  property,  to  be  made  by  virtue  of  an  execution, 
vrilfnlly  takes  down  or  defaces  such  a  notice  put  up  by  the 
sheriff.  OP  by  his  authority,  forfeits  fifty  dollarR  to  the  judgment 
creditor,  and  the  same  sum  to  the    judgment  debtor;  unless  tb# 
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notice  was  defaced  or  taken  do\vu»  with  the  consent  of  the  per80u 
seeking  to  enforce  the  forfeiture  or  the  execution  was  pre- 
viously satisfied.  , 

S  1886.  Validity  of  sale,  wben  not  affected  by  sheriff's 
deiaalt,  ete. 

An  omission  by  the  sheriff  to  give  notice,  as  required  by  law. 
or  the  taking  down  or  defacing  of  a  notice,  when  put  up,  does 
not  effect*  the  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 

2  B.  s.  8e»,  I  40. 

§  188T.  Purehaaea  om  aaoh  aale*,  by  eevfala  officers,  pi»o- 
biblted. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  yirtue  thereof,  shall  not,  directly  or  indirectly, 

Purchase  any  of  the  property  at  the  sale.    A  purchase  made  by 
hn,  or  to  his  use,  is  void. 
Id.,  8  41. 

S  1888.  HTbea  ezeew^ion  to  be  enforced  by  undcr^sberiff. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies.  Is 
removed  from  office,  c^*  becomes  otherwise  diHiiualifiod  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  proceed 
upon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
uo  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  w*ho  may  complete 
the  same,  as  au  under-sheriff  might  have  done.  The  person  so 
designated  must  give  such  security  ns  the  court  directs.  He  is 
deemed  a.n  officer;  and  is  subject  to  the  same  obligations  and 
liabilities,  and  has  the  same  power  and  authority,  in  relation  to 
the  object  of  his  appointment,  as  a  sheriff,  and  is  entitled  to  fees 
accordingly.  But  tliis  section  does  not  apply,  in  a  esse  where 
speci.J  provision  Is  otherwise  made  by  law  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or  other 
disqualification,  of  the  sheriff,   or  under-sheriff. 

2  a.  8.  874,  S3  65  and  €8  (2  Edm.  388). 

*  Krror  in  engroMing  for  "  aff«ct.*' 
866 
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TITLE  II. 
•    Bxecution   against  property. 

Article  1.  Property   exempt   from   levy   and   sale. 

2.  Lien  of  an  execution  apon  personal  property;  lery  upon  and  Mis 

of  personal  property.    Uights  of  lodemnltors  of  aberlS. 
8.  Sale,    redemption,    and   conveyance    of    real    pi-operty;    rlgbt«   and 

liabilities   of    persons   interested. 
4.  Remedies  for  failure  of  tlUe  to  real  property  sold,  and  tf»  enforce 

GontribtttioD. 

ARTICLES   FIRST. 

Property  exempt  from  levy  and  eale.  - 

See.  1888.  Gertaln  special  exemptions  not  affected  by  tbis  article. 

1890.  What  personal  property  la  exempt,   wben  oxined  liy  u   b.->a8eh61der. 

1391.  Adilitlonal    personal    proptTty    exempt    in    c«taln    caso«;    levying 

execution   acainnt  wages,   etc.,   of  judgment  debtor. 

1392.  Woman   entitled    to   same   exemption   as   a    bousebcdder. 

1393.  Military    pay.    rewards,    etc..    exempt   from    execution    and   otber 

legal    proceedings. 

1384.  Kigbt  of  action  for  taking,  etc..  exempt  property. 

1385.  Burying  ground;  when  exempted. 

1380.  How  exempt  burying  ground  designated. 

1397.  Homestead;    wben    exempted. 

1888.  How  exempt  bomestead  designated. 

1389.  Married  woman's  bomestead;  when  exempted. 

1400.  Wben   exemption    to   continue   after   owner's   death. 

1401.  liSxemptiou;  wben  not  affected  by  temporary  suspension  ofr.  sdence. 

1402.  If  value  of  homestead  exceeds  |1.0UU,   lien   attaches  to  surplus. 

1403.  Id.;   how   proceeds  to  be   marshalled  wben  property  is  sold. 

1404.  Exemption  of  real  property;  how  cancelled. 

I  1380.  Certain  niieclal  exemptlon«  not  affected  by  thin 
article. 

The  enniueration,  in  this  article,  of  the  property  which  is  ex- 
empt from  levy  and  sale  by  virtue  of  an  execatiou,  does  not 
repeal  any  special  provision  of  law,  relating  to  such  an  exemp- 
tion, which,  by  its  terms,  is  applicable  only  to  a  particular  class 
of  persons,  or  cor iwrat ions,  or  to  a  particular  locality,  or  other- 
wise to  a  special  case. 

Designed  to  guard  against  a  repeal,  by  implication,  of  provisions  like  L. 
1847,  ch.  133,  I  10  (2  K.  S..  5tb  ed..  630;  3  Edm.  748):  L.  1861.  ch.  i\X  i  lU 
(2  K.  S.,  6tb  ed..  784;  3  Edm.  782);  L.  1866,  ch.  273.  I  6  (6  liklm.  715>; 
L.   1867,   ch.  616;   and  Tarious   similar  statutes. 

I  1390.  "Wbat  personal  property  Is  exempt,  -ivhea  earned 
by  a  honsebolder.* 

The  following  personal  property,  when  owned  by  a  householder, 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  each 
movable  article  thereof  continues  to  be  so  exempt,  while  the 
family,  or  any  of  them,  are  removing  from  one  residence  to 
another: 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  out  up,  or 
kept  for  use,  in  a  dwelling  house;  and  dne  sewing-macliine,  with 
its  appurtenances. 

2.  Tne  family  bible,  family  pictures,  and  school-books,  used  by 
or  in  the  family:  and  other  books,  not  exceeding  in  value  fifty 
dollars,  kept  and  used  as  part  of  the  family  library. 

•  See  L.  1878.  ch.  3& 
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3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the 
family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom;  one  cow;  two  swine;  the  necessary  food  for 
those  animals;  all  necessary  m.eat,  fish,  flour,  groceries  and  vege- 
tables, actually  provided  for  family  use;  and  ne(»essary  fuel,  oil, 
and  candles,  for  the  use  of  the  family  for  sixty  days. 

5.  AH  wearing  apparel," beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
utensils;  one  table;  six  chairs;  six  knives;  six  forks;  six  spoons; 
six  plates;  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk 
pot;  one  tea  pot;  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  conl  scuttle;  one  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
dollars. 

2  E.  S.  367,  i  22  (2  Bdm.  380).  as  am'd  by  L.  1860.  cb.  102;  wltb  additions. 

S  1301.  tAm*cl,  1870.  1001,  lOOn,  1905.  1008.1  Additional 
pemonal  properly  exempt  In  certain  oaiieHi  levylnflr  exe- 
catlon  aaralniit  was^m,  etc.,  of  Jadarment  debtor. 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
necessiiry  household  furniture,  working  tools  and  team,  pro- 
fessional instruments,  furniture  and  library,  not  exceeding  in 
value  two  hundred  and  fifty  dollars,  together  with  the  necessary 
food  for  the  team,  for  ninety  days,  are  exonipt  from  levy  and  sale 
by  virtue  of  an  execution,  when  owned  by  a  person,  being  a 
householder,  or  having  a  family  for  which  he  provides,  except 
where  the  execution  is  issued  up(m  a  judgment,  recovered  wholly 
upon  one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section.  Where 
a  judgment  has  been  recovered  and  where  an  execution  issued 
upon  .said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  debts,  earnings,  salary,  income  from 
trust  fnnds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  and  where  no  execution 
issued  as  hereafter  provided  for  in  this  section  is  unsatisfied  and 
outstanding  against  said  judgment  debtor,  the  judgment  creditor 
may  apply  to  the  court  in  which  said  judgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  facts  by 
affidavits  or  otherwise,*  the  court,  if  a  court  not  of  record,  a 
judge  or  justice  thereof,  must  issue  or  if  a  court  of  record,  a 
judge  or  justice,  must  grant  an  order  directing  that  an  execution 
issue  against  the  wages,  debt,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor,  and  on  presentation  of 
sucii  execution  by  the  officer  to  whom  delivered  for  collection  to 
the  person  or  persons  froifi  whom  such  wages,  debts,  earnings, 
salary,  income  from  trust  funds  or  profits     are  aue  and  owing, 

367 
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or  may  thereafter  become  due  and  owmg  to  the  judgment  debtor, 
said  execution  shall  become  a  lien  and  a  continuing  levy  upon 
the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or 
profits  due  or  to  become  due  to  said  judgment  debtor  to  the 
amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said^  exe- 
cution and  the  expenses  thereof  are  fully  satisfied  and  paid  or 
until  modified  as  hereinafter  provided.  It  shall  be  the  duty  of 
any  person  or  corporation,  municipal  or  otherwise,  to  whom  said 
execution  shall  be  presented,  and  who  shall  at  such  time  be  in- 
debted to  the  judgment  debtor  named  in  such  execution,  or  who 
shall  become  indebted  to  such  judgment  debtor  in  the  future,  and 
while  said  execution  shall  remain  a  lien  upon  said  indebtedness 
to  pay  over  to  the  officer  presenting  the  same,  such  amount  of 
such  indebtedness  as  such  execution  shall  prescribe  until  said 
execution  shall  be  wholly  satisfied  and  such  payment  shall  be  a 
bar  to  any  action  therefor  by  any  such  judgment  debtor.  If 
such  person  or  corporation,  municipal  or  otherwise,  to  whom 
said  execution  shall  be  presented  shall  fail,  or  refuse  to  pay  over 
to  .said  officer  prem^nting  said  execution,  the  pc^rcenluge  of  said 
indebtedness,  he  shall  be  liable  to  an  action  therefor  by  the 
judgment  creditor  named  in  such  execution,  and  the  amount  so 
recovered  by  such  judgment  creditor  shall  be  applied  towards  the 
payment  of  said  execution.  Either  party  may  apply  at  any  time 
to  the  court  from  which  such  execution  shall  issue,  or  to  any 
judge  or  justice  issuing  the  same,  or  to  the  county  judge  of  the 
county,  and  in  any  county  where  there  is  no  county  judge,  to 
any  justice  of  the  city  court  upon  such  notice  to  the  other  party 
as  such  court,  judge,  or  justice  shall  direct  for  a  modification  of 
said  execution,  and  upon  such  hearing  the  said  court,  judge  or 
justice  may  make  such  modification  of  said  execution  as  shall  be 
deemed  just,  aud  such  execution  as  so  modified  shall  continue  in 
full  force  and  effect  until  fully  paid  and  satisfied,  or  until  fur- 
ther modified  as  herein  provided. 

L.  1842,  ch.  157.  $  1,  as  am'd  by  L.  18«C.  ch.  782  (4  K«lin.  62C :  C  Id. 
830);  niso  L.  1858.  oh.  107.  $  1  (3  R.  S...  5th  »'d.,  «*C:  4  E<lm.  ft'lS).  Spo 
^  a.  &  (\  5fl8;  L.  1901.  rh.  110;  L.  1903.  cU.  4Cl ;  L.  1905,  cb.  175;  L. 
1008.   ch.    148.     In  oflTpot   Svpt.    1.    1908. 

I  1382.  [Ani'd,  1877.]  Woman  entitled  to  sante  exemption 
aji  a  hoaMeholder. 

Where  the  judgment  debtor  is  a  w^oman,  she  is  entitled  to  the 
same  ex.emptious,  from  levy  and  sale  by  virtue  of  an  execution, 
subject  to  the  same  exceptions,  as  prescribed  iii  the  last  two 
sections,  in  the  case  of  a  householder.     • 


fi  1893.  [Am*d,  180B,  1897.]  Military  pay,  veward«,  etc., 
exempt   from   exeoatlon  and  other  leiral  proceedlnjrH. 

The  pay  and  bounty  of  a  non-commissioned  officer,  musician  or 
private  in  the  military  or  naval  service  of  the  United  States  or 
the  state  of  New  York;  a  land  warrant,  pension  or  other  reward 
heretofore  or  hereafter  granted  by  the  United  States,  or  by  a 
state,  for  military  or  naval  services;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  ser- 
vices rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniform,  arms  and  ftquipments  which 

aes 


c.  13,  t.  2,  a.  1  EXEMPT  PROPERTY.  §§  1394-97 

weve  used  by  a  person  in  that  secyice,  are  also  exempt  from  lery 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  non-pay- 
men  (f  of  taxeS)  or  in  any  other  legal  proceeding;  except  that  real 
property  purchased  with  the  proceeds  of  a  pension  granted  by  the 
United  States  for  military  or  naval  services,  and  owned  by  the 
pensioner,  or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  collection  of  taxes  or  assessments  lawfully  levied  thereon. 
L.  1897,  ch.  348.     In  effect  Sept.  1,  1886.     (Probable  error  for  1887.) 


{  1894.  Rlarlit  of  action  for  taking,  etc..  exempt  property. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injuring  personal  property,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  by 
virtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

I   IftfKL  Bnrying  srovnd;  'vrben  exempted. 

Land,  set  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  designated  for  that  purpose,  as  prescribed 
in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions  only: 

1.  A  portion  of  it  mast  have  been  actually  used  for  that  purpose. 

2&  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

8.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
vaalts,  or  other  places  of  deposit  for  the  dead,  or  mortuary  menu- 
ments. 

L.  1847,  ch.  80,  f  1,  and  pmtt  of  §  2  <4  Bdm.  620).  am'd. 


S   1396.  Hofv  exempt  borylns  srovnd  dealsnated. 

In  order  to  designate  land,  to  be  exempted  as  prescribed  in  the 
last  section,  a  notfce.  containing  a  full  description  of  the  land  to 
be  exempted,  and  stating  that  It  has  been  set  apart  for  a  family 
or  private  borying  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  land  is  situated;  and 
recorded  in  the  oflSce  of  the  clerk  or  register  of  that  -county,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 

L.  1847.  ch.  86.  the  restdae  of  |  2.  am'd. 

I    1397.    [Ain*d,  1883.]     Homenteadt  'n-lien   exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exceed- 
ing in  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
dence, by  a  householder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  here- 
after designated  for  that  purpose,  as  prescribed  in  the  next 
sectioR,  is  exenupt  from  sale,  by  virtue  of  an  execution,  issued 
WHm  a  judgment,  rW0T?red  for  a  d^^^t  Wfitract^  »ft0r  Ul« 
M  — 
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thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  the 
judgment  was  recovered  wholly  for  a  debt  or  flebts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  purcnaae- 
money  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  for 
non-payment  of  taxes  or  assessments. 
L.  1850,  cb.  2eO  (4  Edm.  632),  first  sentence  of  §  1;  L.  1883.  ch.  156. 

§  1308.  Hoff  exempt   homestead  deslflrnated.. 

In  order  to  designate  property,  to  be  exempted .  as  prescribed 
in  the  last  section,  a  conveyance  thereof,  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
**  homestead  exemption  book.** 

L.  1850,  cb.  260  (4  Edm.  &32),  part  of  }  2. 

S  1809.  MiLrrled  ^romajt's  homeatead;  'when  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the  last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  homestead  of  a  householder, 
having  a  family. 

See  I  1392,  ante. 

jl  1400.  "When  exemption  to  continue  after  o'wner**  death. 

The  exemption,  prescribed  by  the  last  three  sections,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  .whose  benefit  it  may 
so  continue,  except  as  otherwise  prescribed  in  the  next  section. 

L.  1850,  ch.  260  (4  Edm.  632),  second  sentence  of  §  1,  am'd. 

S  1401.  Gxemptlon;  when  not  alTected  hy  temporary  ann- 
pension  of  reiildence. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  th^  l»st  four  sections,  is  not  affected  by  a  suspensioa 
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of  the  occupation  of  the  exempt  property,  as  a  rcBidence,  for  a 
period  not  exceeding  one  year,  which  occurs  in  consequence  of 
injury  to,  or  destruction  of,  the  dwelling  house  upon  the  premises. 

I  14Q2.  If  -ralne  of  homeatead  exo«ed«  91,CMM>,  lien  at- 
taches to  anrpliia. 

The  exemption  of  a  homestead,  otherwise  Talid  under  the  pro- 
visions of  this  article,  is  not  Yoid,  because  the  value  of  the  prop- 
erty, designated  as  exempt,  exceeds  one  thousand  dollars.  In 
that  case,  the  lien  of  a  judgmeiit  attaches  to  the  surplus,  as  if 
the  property  had  not  been  designated  as  an  exempt  homestead; 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  judgment,  direct- 
ing a  sale  of  the  property,  and  enforcing  his  lien  upon  the 
surplus. 

I  1403.  Id.  I  hovr  proceed«  to  be  mapsballed  if  ben  prop- 
erty 1m  void. 

Where  the  judgment,  in  a  judgment  creditor's  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affecting 
the  title  to  an  exempt  homestead,  directs  the  sale  oi  tne  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall  corre- 
spond, as  nearly  as  may  be,  to  his  right  and  interest  in  the  prop- 
erty sold,  ^foney,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proceeds,  is 
exempt  for  one  year  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  before  the  expiration  of  the  year,  he  causes  real 
property  to  be  designated  as  an  exempt  homestead,  as  prescribed 
in  section  1308  of  this  act;  in  which  case,  the  exemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  property 
so  designated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  proi^erty,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  which  represents 
his  interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  justice  requires. 


f  1404.  [Am*d,  1894.]  Exemption  of  real  property  |  bovr 
ca-neeled. 

The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
may.  at  any  time,  subscrilje  a  notice,  and  personally  acknowledge 
the  execution  thereof,  before  an  officer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  effect  that  he  cancels  all 
exemptions  from  levy  or  sale  by  virtue  of  an  execution  affecting 
tl^e  property,  or  A  particular  part  thereof,  tvMj  descrlb^ij  io  the 
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notice.  The  cancellation  takes  effect  when  such  a  notice  is  re- 
corded, aa  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  of  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
buryin^-ground,  allowed  by  the  provisions  of  law  heretofore  in 
force,  18  void;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  from 
jointly  conveying  or  mortgagmg  property  so  exempt. 
L.  1884.  eb.  208. 
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ARTICLE!   SBCOND. 

Ltea  of  an  execution  upon  personal  property;  levy  upon  omA  9ah 
of  personal  property.    Rights  of  indemnitors  of  sheriff. 

See.  1406.  Personal  property   bound  by  execution. 

1406.  Order  of   preference  among  executions. 

1407.  Id.;    wben    attachments    also    are    issued. 
1406.  Id.;    wben    Issued    from   court   not   of   reoord. 

14^.  Title  of  bona  fide  purcbasers  before  ievj,  not  afltaetad. 

1410.  Execution    may    be   levied    upon    current   money. 

1411.  Levy  upon  certain  evidences  of  debt. 

1412.  Interest  of   bailor  in   goods   pledged   may  be  sold. 

1413.  When  partners  may  apply  for  release  of  property  lerled  npon. 

1414.  Undertaking  to  be  given. 

1416.  Provision,  where  a  warrant  of  attachment  has  also  been  letlM,  ete. 

1416.  When   the    undertaking    enures    to    other   Judgment    erediton. 

1417.  Bow  partner's  interest  sold;   rights,  etc..  of  porchaaer. 

1418.  Claim  of  property  by  a  third  person,  how  tried. 

1419.  Proceedings,  if  claimant  succeeds. 

1420.  Inquisition    not   to   prejudice   claimant's   right. 

1421.  In    action     against    officer,     indemnltorfl    may  be    iobttltnted  «• 

defendants. 

1422.  Notice  of  application  and  proofs  thereupon. 

1423.  Terms  may  be  imposed. 

1424.  When  indemnity  related  to  part  of  property. 

1426.  Application  when  officer  Is  Joined  with  Indemnitors. 
1420.  BKct    of    the    order. 

1427.  Officer  to   whom   Indemnity  is  given,   required  to  glT»  aedet  oi 

action. 

1428.  Sale  of  personal  property;   how   made. 
1428.  Notices  of  sale  to  be  posted. 

f  X44Hi.  PersoBAl  property  bonnd  by  exeontloau 

The  goods  and  chattels  of  a  jndgnnent  debtor,  not  exempt,  bgi 
express  provisioQ  of  law,  from  levy  and  sale  by  rirtoe  of  an 
execution,  and  his  other  personal  property,  which  is  expremlgr 
declared  by  law,  to  be  subject  to  levy  by  virtue  of  an  execvUon^ 
are,  when  situated  within  the  jurisdiction  of  the  officer,  to  whom 
aB  execution  against  property  is  delivered,  bound  by  the  execatioDk 
from  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  b« 
executed;  but  not  before. 

2  B.  S.  866.  I  18  (2  iu^am.  879),  am'd. 

I  1406.  Order  of  preferenoe  amonv  executtonii* 

Where  two  or  more  executions  against  property  are  issued, 
out  of  the  same  or  difiterent  courts  of  record,  against  the  same 
judgment  debtor,  the  one  first  delivered,  to  an  officer,  to  be  exe- 
cuted, has  preference,  notwithstanding  that  a  levy  is  first  made, 
by  virtue  of  an  execution  subsequently  delivered;  but  if  a  levy 
upon  and  sale  of  personal  property  has  been  made,  by  virtue  of  the 
junior  execution,  before  an  actual  levy,  by  virtue  of  the  senior 
execation,  the  same  property  shall  not  be  levied  upon  or  Bold»  b|y 
virtue  of  the  letter.* 
Id..   I  14,  am'd. 

1.1407.  Id.  I  when  attachments  also  are  issoed« 

Where  there  are  one  or  more  executions,  and  one  or  more  whv» 
rants  ot  attachment,  against  the  property  of  the  same  person, 
the  rule  prescribed  In  the  lavt  section  prevails,  in  determining  the 
preftfrencee  of  the  e^iecntions  or  wQrrap.ts  of  attaohment;  the  de* 
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fendant  in  the  warrants  of  attachment  being,  for  that  purpose, 
regarded  as  a  judgment  debtor, 
t  R.  S.  366,  I  16,  am'd. 

I  1406.  Id.  I  wlieB  iMSued  from  oonrt  not  of  record. 

But  an  execution,  issued  out  of  a  court  not  of  record,  or  a 
warrant  of  attachment,  granted  in  an  action  pending  in  a  court 
aot  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  has 
Qot  been  previously  levied. 

Id.,  i  16.  am'd. 

1  14|MI^  Title  of  bOB«  llde  pvrcliaaera  before  levr»  not 
affected. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed.  * 

Id.,  I  17. 

{  1410.  [Am'd,  1877.]  Execution  ntay  be  levied  npon  cur- 
rent money. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  United  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property: 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

SabBtltated  for  2  R.   S.  366,   S   18- 

I'  1411.  [Ant'd,  1877.]  licvy  npon  certain  cTidencei  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulnte  us  money,  or  a  bond,  or  other  instrument  for 
the  payment  of  mooey,  belonging  to  the  judgment  debtor,  which 
was  executed  and  issued,  by  a  government,  state,  county,  public 
officer,  or  munieioal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

2  n.  3.   S66,  {  19.  am'd. 

I  1412.  Interest  of  bailor  In  vooda  pledged  n&nr  be  nold. 

The  Interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
performance  of  a  contract  or  agreement,  may  be  sold,  in  the 
dands  of  the  pledgee,  by  virtue  of  an  execution  againpt  property. 
The  purchaser  at  the  sale  acquires  all  the  right  and  Interest  of 
the  judgment  debtor,  and  is  entitled  to  the  possession  of  the  prop- 
erty«  ob>  complying  with  the  terms  and  conditions  upon  which  the 
judgment  debtor  could  obtain  possession  thereof.  This  section 
doea  not  apply  to  property,  of  which  thf  judgmeQt  debtor  i«  U9^1l*( 
iitionally  entitled  to  the  possession. 

|<U,  ♦»,  AisU  -        ^         .  ^    -    -      , 
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S  1413.  "Wlieii  partners  may  apply  for  release  of  property 
levied  apon. 

Where  an  officer  has  seized  personal  property  of  a  partnership, 
before  or  after  its  dissolution,  upon  a  ie?y  upon  the  iaterest 
therein  of  a  partner,  made  by  virtue  of  an  execution  against  his 
individnai  property,  the  other  partners,  or  former  partners,  hav- 
ing an  interest  in  the  property,  or  any  of  them,  may,  at  any  time 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
judge  01  the  county,  where  the  seizure  was  made,  upon  an  affi- 
davit, showing  the  facts,  for  an  order,  directing  the  officer  to 
release  the  property,  and  to  deliver  it  to  the  applicant. 

i  1414.  Undertaking  to  be  vfTen. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bound  to  account  to  an  assignee  of  such  an  interest;  and  that 
he  will  pay  to  the  purchaser  the  balance,  which  may  be  fcfund 
due  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
undertaking,  which  must  be  not  less  than  the  value  of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  as 
fixed  by  the  judge.  The  provisions  of  sections  695  and  696  of 
this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 

See  I  6M.  ante. 

I  1410.  Provlalon,  where  a  -fvarrant  of  attaoliment  bail 
also  been  levied,  etc. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partner- 
ship, and  the  attachment  has  been  discharged  as  to  that  mterest, 
as  prescribed  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue 
of  an  execution  against  his  individual  property,  cannot  be  made 
upon  his  interest  on  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annulled. 

{  1410.  'Wben  tbe  nndertaklmar  ennren  to  other  Jndvn&ent 
creditors. 

Where  personal  property  of  a  partnership  has  been  released, 
upon  giving  an  undertaking,  as  prescribed  in  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  undertaking  enures  to  the  benefit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution. 

I  1417.  How  partner's  Interest  soldi  rlflrbts,  ete.,  of  par- 
ebaser. 

Where  personal  property  of  a  partnership  has  been  so  released, 
tbe  interest  of  the  judgment  debtor  therein  may  be  sold  by  the 
officer;  and  the  purchaser,  upon  the  sale,  acquires  all  that  interest 
as  if  he  was  an  assignee  thereof.  If  the  purchase-money  exceedf 
the  amount  of  all  the  executions  and  warrants  of  attachment, 
jifaiiuit  ih^  pJ^P^rtjr  gf  the  eame  jud^ip^nt  debtor,  9t  wW^h-tbt 
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officer  has  notice,  and  of  the  lawful  fees  and  charges  thereon,  the 
officer  must  pay  the  surplus  into  court,  for  the  benefit  of  the  judg- 
ment debtor,  or  other  person  entitled  thereto. 

S  1418.  [Am'd,  10O4.]  Clnln  of  property  by  m  third  por- 
•oa,  hoir  tried. 

If  personal  property.  levied  upon  as  the  property  of  the  judg- 
ment debtor,  Ib  claimed  by  or  in  behalf  of  another  person,  as  his 
property,  an  affldavit  may  be  made  and  delivered  to  the  sheriff, 
in  behalf  of  such  person,  at  any  time  while  such  property  or  the 
proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he 
makes  such  a  claim;  specifying  in  whole  or  in  part  the  property 
to  which  it  relates,  and  in  all  cases  stivting  the  value  of  the 
property  claimed  and  the  damages,  If  any,  over  and  above  such 
value,  which  the  claimant  will  suffer  in  case  such  levy  Is  not 
released.  In  that  case,  the  officer  may,  in  his  discretion,  empanel 
a  jury  to  try  the  validity  of  the  claim. 

See  i  657,  ante;  also  fi«  108-110,  ante;  L.  1004.  cb.  541.  In  effect  Sept.  3, 
1904. 

I  1419.  [Am'd,  1805,  1804«]  Proeeedinya,  If  claimant  aac- 
oeed«. 

If  by  their  inquisition  the  jurors  find  that  the  property  belongs 
to  the  claimant,  they  must  also  determine  its  value  and  the 
damages  above  such  value  as  specified  in  the  last  section.  There- 
upon the  officer  may  relinquish  the  levy,  unless  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an 
amount  therein  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jury,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  against  all  damages, 
costa  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  persob,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.  If  the  undertaking  is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.  Where  an  undertaking  is  given  to  indemnify  an  officer, 
he  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimant,  his  assignee  or  other  representative,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon.  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  execution  was  is- 
8aed>  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  service  of  said  no- 
tice. For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
part  of  the  claimant,  his  assignee  or  other  repref.entative,  touch- 
ing his  sufficiency  in  such  manner  as  the  judge  in  his  discretion 
thinks  proper.  The  examination  may  be  adjourned  from  day  to 
day,  until  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  his  as- 
signee or  other  representative,  the  examination  must  be  reduced 
19  wriUnf  U)d  9ub0cribe4  by  the  suretie*.  It  tb^  iuik^  fiodi 
' —  -  --,     .   ^^  » 
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the  soretiee  sulBcient,  he  must  annex  the  examination  to  the 
undertakiniT.  endorse  his  allowance  thereon,  and  cause  the  said 
undertalcing:,  together  with  the  examination  of  the  sureties,  to 
be  filed  with  the  derk  of  the  court.  Thereupon  the  sheriff  is  re- 
leased and  discharged  from  all  liability  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seized.  When  any  such 
nndertaldng  shall  haye  been  approved  and  filed,  as  hereitibefore 
provided,  the  derk  of  the  eonrt  sha^l  immediately  upon  the  same 
being  filed,  index  the  same  in  the  index  book  in  his  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
L.  1805.  ch.  663.    See  f  668.  ante;  L.  1904,  cb.  541.    In  effect  Sept.  1.  1904. 

I  1420.  Inqiiilsitlon  not  to  prejndlce  claimant**  rlvht. 

If  the  property  is  found  to  belong  to  the  defendant,  the  £ndiog 
does  not  prejudice  the  right  of  the  claimant,  to  bring  an  actioR 
to  recover  the  property  so  levied  upon,  or  damages  by  reason 
of  the  levy,  detention,  or  sale. 
See  H  108  aod  109.  and  067-650.  ante. 

f  1421.  [Am'd,  1887,  1900.1  In  action  against  oAoer,  In- 
demnitors ntay  be  substituted  as  defendants. 

Where  an  action  to  reeo^oT  a  <4attel  -or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  or 
a  warrant  of  attachment,  or  several  warrants  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution  or  several  executions,  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  brought 
against  an  oflQcer,  or  against  a  person  who  acted  by  his  com- 
mand or  m  Mb  aid,  if  a  bond  or  bonds  or  written  undertaking 
or  undertakings  indemnifying  the  officer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
judgment  creditor  or  the  several  judgment  creditors,  or  the 
plaintiff*  in  the  warrant  er  the  'plaintiffs  iu  the  several  warrants, 
either  before  or  after  the  commenoement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
or  the  sUTvivors.  if  one  or  more  ore  dead,  may  apply  to  the 
court  for  nn  order  to  substitute  the  applicant  or  several  ap- 
plicants aa  defendants  in  the  action,  in  place  of  the  oflScer  or  of 
the  person  so  acting  by  his  command  or  in  his  aid;  and  the 
court  may  upon  application  of  the  officer,  or  in  case  of  bis  death, 
upon  the  application  of  his  legal  represeirtatives,  grant  an  order 
substntttting  the  indemnitors  as  defendajits  in  the  action,  in  place 
of  the  officer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 

L.  18S7.  ch.  452;  L.  1000.  ch.  115.    In  effect  Sept..l,  10«0c 

f  1488.  f Am*d,  1887.]  Notice  of  application  and  proofs 
tlaereu^on. 

Where  the  application  fs  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
aad  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
aot  sufficieutly  show  that  the  case  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  shown  by 
affidavit  or  other  competent  proof.     Where  the  application  iu 
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made,  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
muat  contain  a  written  consent  to  be  made  defendant  in  the 
action  executed  by  each  person  who  executed  the  instrument  or 
instruments  of  indemnity,  unless  proof  by  affidavit  is  furnished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  and  notice  of  the  application  most 
be  given  to  the  attorney  of  each  party  to  the  action,  and  if  the 
defendant  has  not  appeared,  notice  must  be  given  to  him  per- 
sonally. 

L.  1887,  ch.  452. 

S  1423.  [Ani'd,  1887.]    Termii  mar  be  imposed. 

Upon  granting  the  order  the  court  may,  in  its  discretion,  re- 
quire the  indemnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  defendant,  neces- 
sarily incurred  before  the  order  is  granted,  or  it  may  impose  such 
other  terms  for  the  security  of  either  of  the  original  parties  as 
justice  requires. 
L.  1887,  ch.  452. 

S  1424.  [Am'd,  1887.]  WMeB  Indemnitr  related  to  part  of 
property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property, 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  divided 
into  two  actions,  that  the  indemnitors  be  substituted  as  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  be  continued.  Where  such  an  order  is  made  a 
similar  application  may  be  subsequently  made  in  the  action 
which  proceeds  against  the  original  defendant. 

L.  1887,  ch.  462. 

f  1425.  [Am'd,  1887.]  ApplloatfoB  wben  ofllcer  !■*  Joined 
witb  indemnitors. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid, 
is  joined  as  a  defendant,  with  all  the  indemnitors,  he  may  apply 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  defendant  with  one  or  more,  but  not  all  of  them, 
he  may  apply  for  an  order  substituting  those  who  are  not  joined 
with  him  as  defendants  in  his  place.  In  either  case,  the  appli- 
cation is  made  in  the  same  manner,  and  is  subject  to  the  same 
provisions,  as  if  made  as  prescribed  in  section  1421  of  this  act 

L.  1887,  ch.  4Sfi. 

S  1420.  Effect  of  tbe  order. 

An  order,  made  as  prescribed  in  the  last  five  sections,  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
except  80  far  as  it  limits  the  controversy  to  particular  property. 
But  if  the  substituted  or  remaining  defendants  recover  judgment, 
they  are  entitled  to  single  costs  only.  If  the  action  is  discon- 
tinued, or  tbe  complaint  dismissed,  a  new  action  may  be  brought, 
as  if  the  former  action  had  not  been  brought. 

a7« 
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{  1427.  [Am'd,  1887.1  OAcer  to  wbom  tndemnltr  i«  viven, 
required  to  vive  noiiee  of  action. 

Where  an  action  is  brought  in  a  case  where  one  or  more 
persons  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in  section  one  thousand  four  hun- 
dred and  twenty-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  instruments  of  indemnity  was  giyen  cannot  maintain 
an  action  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  such  an  application,  or  who  is  liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement  of  the  action  against  the  officer,  or  the  person 
acting  by  his  command  or  in  his  aid,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  several  warrants  of  attachment  were  is- 
sued, or  to  one  of  the  persons  who  executed  the  instrument  or 
instruments  of  indemnity. 

L.  1887,  ch.  452. 

$  1428.  Sale  of  peraonal  property |  lio'w  made* 

Personal  property  must  be  offered  for  sale,  in  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
where  the  officer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  those 
attending  the  sale. 

2  B.  S.  367,  S  28  (2  Bdm.  881),  am*d. 

9  1429.   [Am*d,  1907.]    Notices  of  aale  to  be  posted. 

At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  property,  by  virtue  of  an  execution,  must  be 
given,  by  posting  conspicuously  written  or  printed  notices  tjiereof, 
in  at  least  three  public  places  of  tlie  town  or  city,  whore  the  sale 
is  made.  Where  perishable  property  has  been  levied  upon  by 
virtue  of  an  execution  the  court  may,  upon  the  application  of  the 
officer  making  the  levy,  by  order,  direct  the  sale  thereof  at  such 
a  time  and  upon  such  a  notice  as  it  deems  proper;  and,  ^hereupon, 
the  property  must  be  sold  accordingly. 
Id..   S  21.  am'd;  L.   1907,   ch.  244.     In  effect  Sept.  1.   1907.    See  3  T.   ft  C.   210. 
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ARTICLE  THIRD. 

8aie^  redemption,  and  conveyance  of  real  property;  rights  and  Ua- 
bilitieeof  perai^ns  intereaied. 

8m.  1480.  To  what  leaseboM  property  this  article  applies. 

1481.  Real  property  bold  In  trust,  when  liable  to  execntlMi. 

1482.  Equity  of  redemption;  veben  not  to  be  sold. 

1483.  Dli-ectloD  to  be   Indoi-sed  on  exeoutioa. 

i484.  Notice   of    aale    of    r«*al    property;    how    gXvon. 
148S.  Property,   how  deacrlbed   ih^reLn.    Part   uiay  be  w>ld. 

1436.  Penalty  for  irregularity  In  aiile. 

1437.  Manner  of  conductiiijs  kmIo. 

1438.  Sheriff  to   uinke   Uuijliriite  oortlflcntes  of  sale. 
1489.  Oertlflcate  to  be  rtH.>uiided,  etc. 

1440.  Title   to   real   proi>erty   not   divested    bofora  dee«l. 

1441.  Ulyhts  of   holder  of  the   property  during   Interraedlnte  period* 

1442.  Order   to   prevent   waste;    when    nnd    how   applied    for. 

1443.  Proceedings  to  punish  violation  of  the  oruer. 

i444.  Mode  and   etteut   of    puulnbuient. 
445.  How    warrant,    etc.,    superseded. 
1440.  When  and   how  real   piai)ct'ty   sold   may   be   redeemed. 

1447.  By   ivbom   siieh   redemption   may   l>e   made. 

1448.  8acb    redoniptlon    avc^ds    the    stile. 
1440,  M^«n    creditor    may    redeem. 

14oU.  what   sum   to   l>e   pnld.    etc.,    when   creditor   redeems. 
1461.  Redemption  by  aootlier  creditor  from  *a  ledoemln^  creditor. 

1452.  Id.;    when  second   redeeming  creditor  has   the  prior  Hen. 

1453.  Subsequent   redemptions    by   other  creditors. 

1454.  When  creditor  may  redeem  after  tifteen  months. 
1456.  When   redemption    mnat   be   made   at   Rliertff's  office. 
14(6.  Original  purchaser  may  redeem,   when  uIho  a  creditor. 

1467.  Crf>d1tor  may  redeem  again   under  auother  Judguent    or  moftgaM. 

1468.  Redemption    by    person    entitled    to    redeem    part. 

1469.  Redemption    by    owtiers   of    utidlvlded   sharea. 

1400.  Id.;   by  creditors  hsvlog  liens  on  undivided  shares. 

1401.  Bight   to  redeem    not   affected. t>y   agreement. 

1402.  To  whom  money  paid  uiM»n  rtHTenipticai. 

1403.  Certificate  of  aatlafaetlon  required  to  effect  redemption  by  cr«dltflr. 

1404.  What  evidence  a   redeeming  judgment  creditor   must  fmnilth. 
1406.  Id.;    as   to   mortgage   creditor. 

1400.  Id.;    as   to    executor   or   administrator. 

1487.  Oflteers  to  keep  papers  open  to  Inspection;  When  to  file  thcB. 

1408.  When   redemption    takes  effect. 

1400.  Certificate   to   be    glv>n.    when    redemption   made. 

1470.  Certificate    may    be    acknowledged    and    recorded. 

1471.  When   and   by   whom   conveyance   to   be   executed. 

1472.  To    whom    conveyance    to    be    executed. 

1473.  When  conveyance  made  to  execntor  or  administrator;  effeet  tberaof. 

1474.  Assignment    must    l)e    acknowledged    and    filed. 
1476.  Under-sheriff  or  successor  to  act,  if  sheriff  dies. 

1470.  Mom*y  may  be  paid,   etc.,  to  undr --sheriff,   or  depaty-sherlff,  who 

sold  property. 
1477:  Application  of  this  article  to  sale  by  coroner,  or  person  spectally 

appointed,  etc. 
1478.  M.;  where  coroner  or  person  appointed  dies,  etc. 

i  1430.  To  what  leanehoYd  k»roperty  tbls  article  applies. 

The  expression,  **  real  property  ",  as  used  in  this  and  the  suc- 
ceeding article,  includes  leasehold  property,  where  the  lessee  or  hia 
assignee  is  possesned.  at  the  time  of  the  sale,  of  at  least  five  years 
unexpired  term  of  the  lease,  and  also  of  the  building  or  buildings, 
If  any,  erected  thereuoon. 

L.  1837.  ch.  402.  S  1:  verbal  amendments. 

i  1481.  Real  property  beld  In  traat,  ffheB  liable  to 
•xeevtion. 

Real  property,  held  by  one  person,  in  trust  or  for  the  use  of 
Another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution,  issued 
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upon  a  judgment  recovered  against  the  person,  to  whose  use  it  is 
BO  held,  in  a  case  where  it  is  prescribed  by  law,  that,  by  reason 
of  the  invalidity  of  the  trust,  an  estate  vests  in  the  beneficiair; 
but  special  provision  is  not  otherwise  made  by  law,  for  the  moae 
of  subjecting  it  to  his  debts. 
Bnbstltuted  for  2  R.  8.  368,  9  26  (2  Rdm.  881). 

I  1432.  Banltjr  of  redemption;  wl&en  not  to  be  floIA. 

The  judgment  debtor's  eiiuity  of  redemption,  in  real  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution,  issuea 
upon  a  judgment  recovered  for  the  mortgage  debt,  or  anjr  purt 
thereof. 

Id.,   (31. 

I  14a8«  Dioreetion  to  be  Indorsed  oa  exe«ntlOB. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  tke 
mortgaged  property  is  situated,  the  attorney,  or  other  person  who 
Hubsmtietf  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 
to  levy  it  upon  the  mortgaged  property,  or  any  part  theteof. 
The  direction  must  briefly  describe  the  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  in  not  collected  out  of  the  other  property  of  the 
j«dgm6nt  debtor,  the  sheriff  must  return  it  wholly  or  panrtly  tn- 
satisfied,  as  the  case  requires. 

Id.,  If  32  aod  33. 

i  14S4.  [Am'd,  18&tt.]  Notice  of  sale  of  real  property |  li^w 
Klven. 

The  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
must  previously  give  public  notice  of  the  time  and  place  of  the 
sale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  bo  conspictwytfBly 
fastened  no,  at  l^ast  forty-two  days  before  the  rale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  places,  in  the  town  or  city  where  tfce 
property  is  situated,  if  the  sale  is  to  take  place  in  another  town  or 
city. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  precoding  the  sale,  in  a  newspaper 
published  in  the  county,  or  published  in  an  incorporated  village, 
a  part  of  which  is  within  the  county;  if  there  is  a  newspaper 
published  in  such  county  or  village;  or.  if  there  is  none,  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required 
to  be  oublisned. 

Id.,  i  M,  am'd;  h.  1896.  ch.  567.    In  effect  May  12.  1896. 

i  1435.  Property,  bo^tr  denorlbed  tbereln.  Fart  may  bo 
■old. 

In  each  notice,  specified  in  the  last  section,  the  real  proi)erty  td 
be  sold  must  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  by  some  other  appropriate  description.  The 
validity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 
ia  part  only  of  the  property  advertised  to  be  sold. 

Id.,  §  35,  am'd. 

I  1486.  Penalty  for  Irregrnlaritr  In  sale. 

A  sheriff  who  sells  real  property,  by  virtue  of  an  execution^ 
without  having  given  notice  thereof,  as  prescribed  in  the  last  two 
eectioPB,  or  otherwise  than  as  prescribed  in  th|s  chapter,  forfeUl 
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one  thousand  dollars  to  the  party  injured,  in  addition  to  the  dam- 
ages which  the  latter  sustains  thereby. 

a  B.  8.  868.   8  87. 

I  148T.  Majaner  of  condnctinff  sale. 

Where  real  property,  offered  for  sale  by  virtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot, 
tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of,  or  is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  the  property,  of  any  other  description,  requires  that 
parcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
it  accordingly.  No  more  real  property  shall  be  exposed  for  sale, 
than  it  appears  to  be  necessary  to  sell,  in  order  to  satisfy  the 
execution. 

Id.,  f  88.  am'd.    See  4  T.  &  G.  681. 

I  1488.  Sheriff  to  make  dvpUeate  certificates  of  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execa^ 
tion,  must  make  out,  subscribe,  and  acknowledf?e  before  an  officer 
authorized  to  take  the  acknowledirment  of  a  deed,  duplicate  cer- 
tificates of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

t,{  The  price  bid  for  each  distinct  parcel  separately  sold. 
.  The  whole  consideration  money  paid. 
Id.,  i  42.  am'd. 

i  1430.  Certificate  to  be  recorded,  etc. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  the 
duDlicate  certificates  in  the  office  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  by  him 
for  that  puri)08e,  and  must  index  the  record,  to  the  name  of  the 
judgment  debtor.  His  fees  for  so  doing  must  be  paid  by  the 
sheriff,  as  part  of  the  expenses  of  the  sale. 

Id..  §48;  and  L.   1867.  ch.  60.  f  1  (4  Edm.  634).  conwlldated. 

S  1440.  [Ain*d,  1881.]  Title  to  real  property  not  digested 
before  deed. 

The  right  and  title  of  the  judgment  debtor,  or  of  a  person  hold* 
ing  under  him,  or  deriving  title  through  him,  to  real  property, 
eqld  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  until 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  as 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed. 
But  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
have  been  vested  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjndired  for 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action 
for  that  purpose  brought  by  the  judgment  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
upon  the  sale  with  interest  from  the  time  of  the  sale  as  prescribed 
In  this  nrticle.  including  the  costs  and  exoenses  of  said  defendant 
to  defending  this  action  in  which  such  judgment  was  re^rered,  tQ 
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be  adjusted  by  a  judge  of  the  court  in  which  said  action  is 
brougijt,  and  in  the  event  of  plaintiff's  failure  to  pay  such  pur- 
chase-uioiu'y  and  exijeubes  within  the  time  aforesaid,  said 
title  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  and  au  appeal  has  been  taken 
therefrom  which  is  now  pending,  and  such  judgment  shall  be 
affirmed  on  final  appenl,  the  same  shall  have  no  force  of  effect 
unless  within  twenty  days  after  the  entry  of  judgment  or  affirm- 
ance, the  phiiutiff  shall  pay  to  such  grantee  or  his  assigns  the 
9um  of  money  which  was  paid  upon  the  sale,  with  interest  as 
aforesaid,  including  the  costs  and  exi)euses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and  in 
the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
in  said  grantee. 

2  R.  S.  373.  S  61  (2  Edm.  387),  am'd.  L.  1881,  ch.  681. 

i  1441.  RlerhtB  of  bolder  of  the  property  during  Inter- 
mediate period. 

The  person  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may, 
during  the  period  therein  specified,  use  and  enjoy  the  same  as 
follows,  witnout  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  bef6re  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  coarse  of 
husbandry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
sary repa'-ation  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
fire-wood  therefrom  for  une  in-  his  household. 

3  R.  S.  886,   9  22  (2  Edm.  847). 

S  1442.  Order  to  prevent  waste;  wben  and  how  applied 
for. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the 
judgment  debtor,  or  any  other  person  in  possession  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
committing  waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  tlie  property,  or  any  part  thereof,  is  situated, 
may,  upon  the  application  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

Id.,    fif   23   and   24,    coDiiolldated. 

I  1448.  Proceedinars  to  pnntslk  violation  of  tl&e  order. 

If  the  person,  against  whom  such  an  order  is  granted,  commits 
waste  in  violation  thereof,  after  the  seT*vico  upon  him  6t  the 
order,  with  n  copy  o^  the  affidavit  iipon  which  it  was  granted,  the 
Wwrt  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  itxi 
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judgment  or  mortgage,  so  that  the  former  redeems,  without 
pay  Lug  the  sum,  specified  in  the  lattur's  certificate  of  saitisf  action, 
the  latter  may,  without  executing  another  certificate  of  satis- 
faction, again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  Lave  been  entitled 
to  redeem,  if  his  first  certificate  had  not  heeu  executed;  and  he 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  him,  as  if  his  first  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

1  14ISB.  8nbii«Qneiit  redempttoiiii  by  other  creditors. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  in  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 

2  B.   8.  372,  S  B6. 

1  1464,  l^hea  creditor  may  redeem  after  fifteen  moathn. 
A  creditor,  who  might  have  redeemed  within  fifteen  months 

after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

L.  1847,  th.  410,  part  of  i  4,    am*d. 

i  1466.  IVhen  redemption  n&uiit  be  made  at  snerlfTn  office. 

A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  sheriff's  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  ofiice,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  tb(>reafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriff's  office  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
80  ry  money,  and  delivering  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary 
papers,  is  not  present,  the  money  may  be  paid,  and  the  papers 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under- 
sheriff  or  a  deputy-sheriff  of  the  latter. 

14..  part  of  18,  remodelled.    See  5  T.  &  0.  140. 

f  1456.  Original  pnrcbaser  may  redeem,  ^bea  also  a 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  pres^Tilwd  in  this  article,  is 
also  a  creditor  of  the  judgment  debtor,  and  as  such  C(>uld  r^doem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.  S.  372.   S  67  (2  Edm.   387). 

f  14BT*  CfFOdlto'  may  redeem  av^tn  ander  anotber  Jady- 
ment   or   n&ortRraire. 

.  The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been  sold,  cannot  avail  himself  of  the  judgment, 

884 


c.  1%  t.  2,  a.  8  REDEMPTION.  §§  1458-6S 

upon  which  the  execution  was  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redeemed,  avail  himself  of  the  same 
judgment  or  mortgage,  to  redeem  again.  But  if  either  has 
another  judgment  or  mortgage,  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in'  the 
same  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  8.  873.  f  58,  am'd. 

i  1468.  Redemption  by  penon  entitled  to  redeem  part. 

Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment 
or  tnortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  hfs  title  or  lien  ex- 
tended to  the  w^hole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
title  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  his  distinct  parcel  is  included.  (See  {  1482.) 

Snbttitute  for  2  R.  S.  872.  §9  62  and  53;  extended  In  Its  application. 

1  1469*  Redemption  by-  o'wnerii  of  undivided  nbaren. 
Where  two  or  more  persons  own   undivided  shares,   as  joint 

tenants,  or  as  tenants  in  common,  in  real  property,  sokf  by 
virtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
purchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  R.    S.   871.   I  48. 

I  14ao.  Id.|  by  creditors  liavlnflr  llen«  on  nndlTlded  sbares. 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  upon  an  undivided  share,  specified  in  the  laat 
section,  he  may  redeem,  from  a  purchaser,  that,  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last 
section;  or  he  may  redeem,  from  a  prior  reoeeming  creditor, . the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id.,  i  64,   am*d. 

f  1461.  Rlffbt  to  redeem  not  nffeeted  by  asreen&ent. 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  redeem- 
ing creditor,  cannot,  by  his  agreement  or  other  act,  in  any  mannef 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

I  1462.  To  wboni  money  paid  npon  redemption* 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effe^ 
a  redemption  of  real  property,  as  orescribed  in  this  article,  oMiy 
26  385    _ 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  propei 
to  be  redeemed,  his  executor,  administrator,  or  assiguee; 
majr  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to 
iiheri£f  who  made  the  sale. 

2  B.  8.  873,   part  of  i  69. 

i  14a8«  Certificate  of  sattiif action  reQvlred  to  effect 
AcMiptioa  by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
acknowledged  or  proved,  and  certitied,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county;  must  descrilje,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
turn  satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  ofiice,  at  or  before 
'tike  time  when  the  money  is  oaid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sherifit;  in  which  case,  the  certificate  must 
Also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  ofiice,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
certificate,  is  recorded  in  his  othce,  lie  must  cancel  and  discharge 
the  mortgage  of  record,  if  it  is  Hatisfied  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  a  register,  the  county 
derk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction 
ilhereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
Tices  specified  in  this  section,  must  be  paid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

I  144I4.  "What  evldeacc  a  redeeialnv  Jadarment  creditor 
aaant  forntsli. 

In  ot-der  to  entitle  a  creditor  by  judgment  to  redeem  real  oroo- 
erty,  as  prescribed  in  this  article,  he  must,  when  he  redeems,  file 
in  toe  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  county  clerk.  ^ 

2.  Bach  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded,  or  the  execution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witneFs  thereto;  unless  it  has  been 
Hied*  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy,  thereof 
must  be  filed  or  delivered. 

8.  An  affidavit,  made  by  him.  or  his  attorney  or  agent,  vtatiDg 
trvly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
daiming  the  right  to  redeem. 

9  B.  B.  ITS,  I  00,  witb  am*ts. 
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I  1406.  Id.  I  mm  to  mort«ase  or  editor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  prcNp- 
erty,  as  prescribed  in  tliis  article,  be  must,  when  he  redeems,  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  the  following 
evidence  of  his  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  right  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  county. 

2.  Each  assignment  of  the  mortgage,  which  is  necessary  to 
establish  his  right,  acknowledged  or  proved,  and  certified,  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  judgment,  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  of  the  record 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  stat- 
ing trnly  the  sum  remaining  unpaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

Ii.  18S6,  cb.  625,  f  2  (4  Bdm.  624).   am'd. 

I  IdeO.  Id.  I  ft*  to  exee-ator  or  administrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  If  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papery  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,  mbd.  3,  cstended. 

f  146T.  Oflloers  to  Iceep  vapem  opev  to  Inspection  |  when 
to  llle  them. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able times  during  the  period  allowed  for  redemption,  to  the  In- 
SDCction  of  all  persons  interested.  He  must  have  all  those  papers 
at  the  sheriff's  ofiice,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  eitsbling  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county  clerk's  office, 
within  three  days  after  the  execution  of  the  deed. 

i   1468.  "Wlien  redemption  tnlEen  effect. 

A  redemption  by  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  reauired  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsequently  to  redeem.  \Y^®'® 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  creditor 
all  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

i  1468.  Oertlflcate  to  be  ylven,  vrl&en  redemption  made. 

Where  a  redemption  Is  made,  as  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a  pai)er  Is 
delivered,  for  the  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  delivering 
the  paper,  a  certificate,  stating  all  the  facts  which  transpired 
before  him,  with  respect  to  the  redemption. 

L.  184T,  cb.  410,  |  5  (4  Edm.  681),  am'd. 

I  14TO.  Oertlflcate  Biay  l>e  ackno'frledffed  and  recorded. 

Such  a  certificate  may  be  noknowledged  or  proved,  and  ceVtified 
In  like  manner  as  a  deed  to  hv  recorded  in  the  county  where  the 
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property  is  situated.    The  recording  thereof,  in  the  office  of  the 
clerk  or  register  of  that  county,  iu  the  book  for  recording  deeds, 
has  the  same  effect,  as  aprainst  subsequent  purchasers  and  Id- 
cumbrancers,  as  the  recording  of  a  conveyance. 
L.  1847.  ch.  410,  §  6,  am'd. 

S  1471.  [Am'dy  18860  "Wh^n  and  by  -wbom  conveyance  to 
be  ezecnted. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  *sale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  mouths,  and,  in  that  case,  immediately 
after  the  expiration  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  most  execute  the  proper  deed 
or  deeds,  iu  order  to  convey  to  the  person  or  persons  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  have  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devise?,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  R.  S.  873,  §  62,  am'd  to  acoord  with  L.  1847,  ch.  410,  f  4;  L.  1886. 
ch.  687. 

i  14T2.  To  vrhom  conveyance  to  be  executed. 

If  any  part  of  the  property  remains  unredeemed  by  a  creditor 
It  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  in 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part 
or  parts  of  the  property  sold,  which  have  been  redeemed  by  a 
creditor,  must  be  convoyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redemp- 
tion, or  has  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1835.  ch.  180,  part  of  |  1  (4  Edm.  622),  as  am'd  hj  L.  1867.  ch.  110.  |  1 
(7  Edm.   60). 

1  14T3.  l^ben  conveyance  nkade  to  executor  or  adnaln- 
Intratori  effect  tbereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
exe<iutor  or  administrator.  The  property  so  conveyed  must  be 
held,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent, 
subject  to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whereof  he  died  seized. 

2  R.  S.  374,  S§  63  and  64  (2  Edm.  388).  coDSoUdated. 

I  1474.  Aliiilffnment  mnst  be  acknoivledyed  and  filed. 

Before  an  assignee,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  prescribed  in  the  last  two  sections,  each  assignment, 
under  which  the  deed  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed  in  the 
oflBce  of  the  clerk  of  that  county. 

\     IQSB.    ch.    189.    S   2    (4    Edm.    623).    am'd. 

*  The  w«rd  **  the  **  omitted  in  engroaalng. 
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I  1475.  Under-Blaeriir  or  nacoeiiiior  to  act,  if  sheriff  dle«. 

Where  a  sheriff  dies,  is  removed  frbm  office,  or  becomes  other- 
wise disqualified  to  act,  at  auy  time  after  making  a  sale  of  real 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  may  be  redeemed,  by  paying  the  necessary  money, 
and  delivering  the  necessary  papers,  to  his  under-sheriff,  who  must 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  the  property  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  sheriff's  successor  iu  office,  who  must  also  execute  and 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sheriff^B  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
sion of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is  applicable  to  his  under-sheriff  or 
successor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

SutMiUtate  for  2  R.  S.  874.  H  65,  06  and  67  (2  Bdm.  888).  and  L.  1867.  eb. 
116.    i    1    (7   Edm.   60). 

i  147^  Money  may  be  paid,  etc.,  to  ander-slkerlff,  or 
depaty-slaeriff,  vrl&o  nold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff  or  a  depufy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

i  147T.  Application  of  thin  article  to  sale  by  coroner,  or 
person  upeclallr  appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  1388  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money,  require*  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  Inst  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  tlie  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  be  dt^livered  to  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
ne  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  paid  into  court,  by  pay- 
ing it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
eftect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  1455  of  this  act,  apply  to  a  re- 
demption, upon  a  sale  made  as  prescribod  in  this  section;  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  he  is  not  present,  the  redemption 
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may  be  effected,  as  prescribed  in  that  section,  for  redemption 
in  a  case,  where  the  term*6f  office  of  the  sheriff,  who  made  the 
sale,  has  expired. 

f  1478.  Id.  I  -wik^r^  eoroner  or  peraoa  ftppolnted  dles^  eto. 

If,  when  the  period  for  redemption  expires,  a  eoroner,  or  a 
person  specially  appointed,  by  the  court,  who  has  sold  real 
property,  by  Tirtne  of  an  execution,  is  dead,  or  has  been  removed, 
or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  the  court 
roust,  upon  the  application  of  a  person  entitled  to  a  deed,  appoint 
a  person,  to  execute  the  deed  accordingly. 
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*    ARTICIiB  FOURTH. 

RemMeafcr  failure  of  tiile  to  recU  property  Bold,  and  to  mforcB 
cowMtmtum, 

8m.  1479.  When  eTicted  parcbaier  may  recoTer  parcbMB-moBir* 

1480.  Remedj  of  Jadgment   creditor  ttaereapon. 

1481.  Oontrlbatlon   between   ownen  of  real  ycopertr* 

1482.  Id.;  when  part  owner  redeems. 
1468.  Older  of  oaotritatteo. 

1484.  Ceotrlbatlon,   bow  enforced  br  mean  #f  •rifiaal  JvdgmeBt. 
1486.  Re<iulBites    to    preserre    the   Uen. 
1486.  Entry    npon   the   dockeL 

I  1479,  liriftem  evicted  pavcliajnev  may  reoover  piireh»a«o 

The  purchaser  of  real  property,  sold  by  virtue  of  an  ezecation, 
his  heir,  devisee,  crrantee,  or  assignee,  who  is  evicted  from  the 
possession  thereof,  or  against  whom  judgment  is  rendered,  in 
an  action  to  recover  the  same,  may  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either: 

1.  Of  any   irregularity   in    the   proceedings   concerning   the 
sale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  In  fact. 

3  B.   8.   876.   S  68   (2  Edm.  889).   remodeUed. 

i  t460.  Renedy  ml  Jmdsinent  eradltor  t]MV#n90B« 

Where  final  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  subdivision  first  of  the  last  section,  the 
judgment,  by  virtue  of  which  the  sale  was  made,  remains,  in 
his  favor,  valid  and  effectual  against  the  jndgmeat  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  have  a  further  execution  upon  that  judgment; 
but  the  execution  does  not  affect  a  purchaaer  in  good  faith,  or 
an  incumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  actual  levy 
thereof. 

Id.,  f  69.  am*d. 

I  1481.  Contrilmtloit  between  ovmevs  of  real  pr«»perty. 

Where  the  real  pioperty  of  two  or  more  persons  is  liable  to 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
executor  or  administrator,  may  maintain  an  action,  to  compel 
a  just  and  equal  contribution  by  all  the  persons,  whose  real 
property  ought  to  contribute  as  prescribed  In  the  nect  section 
but  on#. 

Id.,  f  70.  am*d. 

I  148S.  Id.  I  vrhen  part  o^raer  redeeaM. 

Where  the  heir,  devisee,  or  grantee,  of  a  judgment  debtor, 
having  an  absolute  title  to  a  distinct  parcel  of  real  property, 
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sold  by  virtue  of  an  execution,  redeems,  as  prescribed  in  section 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
separately  sold,  which  include  his  property;  he  may,  in  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 
2  R.  8.  876,  f  72,  am'd. 

i  1488.  Order  of  eontrlbntlon. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judgment  debtor,  they  are 
liable  in  succession,  commencing  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  ana 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

Id.,  f  71,  am*d. 

I  1484.  Contribution,  how  enforced  by  naenns  of  orlfflnnl 
Judgment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,  9  72,  am'd. 

I  1485.  Reqntsttes  to  preserve  the  Hen. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  the  last  section,  by  filing,  in  the  clerk's  office  of  the 
county  where  the  real  property  Is  sitnatod,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit, 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clork  to  mnke  the  entries  specified  in  the 
next  section.  But  the  lion  is  not  pre.served,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  vnhiable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 
Id.,  t  7t.  am'd. 

I  1480.  Entry  npon  the  d<»eUet. 

On  filing  the  affidavit  and  notice,  the  clerk  must  make,  upon 
the  docket  of  the  judgment,  an  entry,  statine  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount.    Where 
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it  is  desired  to  preserve  the  lien,  upon  property  situated  in  two 
or  more  counties,  a  similar  affidavit  and  notice  must  be  filed  with, 
and  a  similar  entry  made  by  the  clerk  of  each  connty. 
t  B.  8.  875.  §  74.  am'd. 
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titijB  m. 

Bzecution  against  the  person. 

B««.  1487.  Id  whtt  cmae*  ezecntloD  may  b«  Iwraed  ftgainst  the  penon. 
1488.  Id.;   agalDBt  a  woman. 
1480.  When    execution    against   propertj   must   be   first   Issued. 

1490.  Simultaneous  executions  not  allowed  against  property  and  peraon. 

1491.  Id.;  when  debtor  has  been  taken. 
1482.  New  execution  may  issue  after  escape. 

1493.  Id.;    when  debtor  dies   charged   In  execution. 

1494.  Id.;  when  creditor  discharges  debtor  after  thirty  days. 

'    1495.  New  execution  not  to  be  enforced  against  real  property  sold,  etc. 

i  148T.  In  what  caneii  exeevtion  may  be  Isaned  wLmmtnut 
tl&e  periion* 

Where  a  judgment  can  be  enforced  by  execution,  as  prescribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
\)f  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  tne  next  section,  in  either  of  the  following 
cases: 

1.  Where  the  plaintiffs  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1879.]  In  any  other  case,  where  an  order  of  arrest 
hns  been  granted  and  executed  in  the  action,  and  if  it  ;nra8 
executed  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Go.  Proc.,  first  two  sentences  of  I  288. 

I  1488.  [Am'd,  18790    I<l-9  asalnst  a  woman. 

But  an  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated. 

1  T.  ft  b..  Addenda,  10. 

i  1480.  'When  execution  against  property  mniit  be  first 
Uaned. 

Unless  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
an  execution  against  his  person  cannot  be  issued,  until  an  execu- 
tion against  his  property  has  l)een  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution 
against  his  property  must  have  been  issued  to  the  county  where 
he  resides. 
Oo.  Proc.,  part  of  S  288,  am'd. 

§  1490.  Slmnltaneoas  execatlons  not  allowed  against 
property  and  person. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  sanio  action,  remains  unreturned;  and 
an  execution   against   his   property   cannot   be  issued,    without 
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leave  of  the  court,  while  an  execution  against  his  person,  iMued 
in  the  same  action,  remains  unreturned. 
a  B.   8.  864,   S  6   (2  Edm.  877). 

I  X49t»  Id«|  wken  ae1»tor  lian  been  taken. 

Where  a  judgment  debtor  has  been  taken,  and  remains  in 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
son or  his  property,  except  In  a  case  specially  prescribed  by  law. 

M..  f  7. 

I  1482.  Ne^vr  execution  nuky  Issue  after  encnpe. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
virtue  of  an  execution  against  his  person,  he  may  be  retaken, 
by  virtue  of  a  new  execution  against  his  person;  or  an  execution 
against  his  property  may  be  issued,  as  if  the  execution,  by  virtue 
of  which  he  was  taken,  had  been  returned,  without  nis  having 
been  taken. 
Id..  §  8. 

1  1483.  Id.  I  wlien  debtor  dies  cKarved  In  execution. 

Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
an  execution  against  his  person,  dies  while  In  custody,  a  new 
execution  against  his  property  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  without 
his  having  been  taken. 

2  K.  S.  868.  9  28  (2  Edm.  381).  Sections  29  and  80  are  In  f  1406,  post. 
See  i{  1380,  1381,  ante. 

S  1484.  Id.  I  vrben  creditor  cbaryes  debtor  nfter  tblrty 
days. 

At  any  time  after  a  judgment  debtjr  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  the  sheriff 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff  must  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 

L.  18S7.  ch.  427.  9  1.  amending  2  R.  S.  84,  9  IT  (2  Bdm.  84). 

9  148S.  New  execution  not  to  be  enforced  avnlnflt  rent 
property   sold,   etc. 

A  new  execution  against  property,  issued  in  a  case  specified 
in  the  last  two  sections,  cannot  be  enforced  against  an  interest 
in  real  property,  including  a  chattel  real,  which  was  purchased 
in  good  faith,  from  the  judgment  debtor,  after  the  recovery  of 
the  judgment  upon  which  it  is  issued;  or  which  was  sold  by 
virtue  of  an  execution,  issued  upon  a  previous  or  subsequent 
judgment. 

886 


REAL  PROPERTY. 


CHAPTER  XIV. 

Special  Provisions  Reg:ulatlng:  Actions  relating  to 
Property. 

TITLE    I.— letlOB«  ReUtlAV  to  Real  Prepertj. 
TITLE  lI.-AetioAi  BeUilAff  to  Chntoli. 

TITLE  I. 

Actions  relating  to  real  property. 

Artic^  1.  Action  to  recover  real  property. 
2.  Action  for  partition. 
'     S.  Action  for  dower. 

4.  Action  to  foreclose  a  mortgage. 

5.  Action  to  foniiiel  tbe  deterailnatlon  of  a  claim  to  real  property. 

6.  Action  for  waste. 

7.  Action  for  a  nuisance. 

8.  Otber    actions   relating    to    real    property. 

9.  ProTlslons  applicable  to  two  or  more  of   the  actions  specified   Ift 

this    tlUe. 
\6.  Bvldence    In    actions    or    proceedings    iDTOlrlng    a    title    to   real 
property. 

ARTICLES  FIRST. 

Action  to  recover  real  property. 

^K-    1406.  Plaintiff  may  recover  damages  with  the  land. 

1497.  Rents   and   profits   to   ))e   Included   in   damages. 

1498.  Mortgagee    cannot     maintain    action. 
1409.  Action    cannot   be    maintained    for   dower. 

1500.  Separate    action   by    Joint    tenant    or    tenant    in   common. 

1501.  Grantee  of  Innds  held  adversely  may  maintain  action. 

1502.  Against  whom  action  to  be  brought. 

1503.  AVho  may   )-e  Joliiod  c  8  dt  fendants. 

1504.  TV'hen    action   may   be   broiij?ht   for   non-payment  of   rent. 

1505.  Id.;   when   right  of  re-entry   is  reserved   for  want  of  distress. 

1506.  Action  agnlnst  tenant:  when  proceedings  to  be  stayed. 
1607.  Id.:   amount   of   rent   in  arrear  to  be   stated   iu  jodgmeut. 
1508,  1609.    Id.;   wben  iwsaesslon  to  be  restored   to  defendant. 
1510.  Id.;    use   of   property,    when    set   off   acrnlnpt    n-nt. 

1611.*  Property  claimed  in  action;   how  descrll>ed   in  complaint. 
1612.  Motion  for  plaintiff's  attorney  to  produce  his  authority. 
1518.  Order   therouijon, 

1514.  Kvldence  of  authority. 

1515.  When    ouster    to   be    proved. 

1516.  Rule   whcu   there   are  distinct  occupantm. 
1617.  The    last    section    qualified. 

1518.  When    plaintiff    may    recover    against    one    defendant,    subject    to 

rights    of    others, 
1619.  Verdict,    etc..    to    state   natnre   of   plalntiff*s    estate. 
1520.  Rxpiration  of  plaintiff's  title  l>efore  trial. 

1621.  Abatement    of    action. 

1622.  Action   to  l»e  divided,    when   different   persons   succeed   to  different 

parcels. 

1623.  Id.:   when  different  porwons   succeed  to   reul  property  and   to   rents 

and    profits. 

1524.  Effect   of   Judgment    rendered    after   trial    of   Issue   of  fact. 

1525.  New   trial   may    Jk»    granted. 

1526.  Kffect   of  Jiidcnient   by   defnult.    etc. 

1527.  Id.;    exception    In    ca«eR    of    dlRablllty. 

1628.  The    last    three   sections    q:inllfled. 

1629.  Possession  not  to  be  cbonged  liy  vacating  of  judgment,  except,  otc. 

1630.  Evidence    on     new     t-lil 

1081.  Damages   recoverable;    tct-off  by   defendant. 
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{  1496.  PlAiBtill  may  recover  damAse*  wttb  tke  1»b4. 

In  an  action  to  recover  real  property,  or  the  possession  thereof* 
the  plaintiff  may  demand  in  his  complaint,  and  in  a  proper  case 
recover,  damages  for  withholding  the  property. 

New  In  fonn.  See  Oo.  Olv.  Proc.,  |  484«  tabcL  6;  Cb.  Proc..  i  167»  iak&  (k 
See  I  484,  hUmL  A.  .  w '-- 

1  1497.  Renta  and  proflta  to  be  taelvded  is  damave*. 

Those  damages  include  the  rents  and  profits  or  the  value  of  the 
use  and  occupation  of  the  property,  where  either  can  legally  be 
recovered  by  the  plaintiff. 

Annnlllog  the  law  as  settled  in  57  N.  T.  161;  2  R.  S.  810,  |8  4S,  44 
and  45  (2  Edm.  219).    See  |  1531.  post. 

S   1498.  Mortffasree  cannot  maintain  action. 

A  mortgagee,  or  his  assignee  or  other  representative,  cannot 
maintain  such  an  action,  to  recover  the  mortgaged  premises. 

2  R.   S.   S12,   S  67  (2  Bdm.   321). 

8  1499.  [Am'd,  1898.]  Action  cannot  be  maintained  fo* 
dower. 

Such  an  action  can  not  be  maintained  in  a  case  whwe  an  ac' 
tion  for  dower  may  be  maintained,  as  prescribed  in  article  third 
of  this  title;  or  .  .       ^  .      ^ 

2.  Where  In  any  city  the  real  property  consist  of  a  strip  of  land 
not  exceeding  six  inches  in  width  uiwn  which  there  stands  the 
exterior  wall  of  a  building  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  been  erected 
upon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
action  be  commenced  within  one  year  after  the  completion  of  the 
erection  of  such  "wall  or  within  one  year  after  the  first  day  of 
September,  eighteen  hundi-ed  and  ninety -eight.  But  an  action  may 
be  maintained,  if  coounenced  witnin  the  further  period  of  one 
year,  for  the  recovery  of  damages  by  reason  of  the  erection  of 
such  wall,  and  upon  the  satisfaction  of  the  judgment  for  such 
damages  the  title  of  the  plaintiff  to  such  strip  of  Land  shall  thereby 
be  transferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  in  posses- 
sion of  such  lands  shall  be  deemed  to  hnvo  nn  easement  m  snid 
strip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  in  case  of  the  dostrnotion  of  such  wall 
the  owner  of  such  strip  shall  have  the  same  right  to  take^  or  re- 
cover the  possession  thereof  as  if  such  wall  had  never  existed. 

8m  I  llOA.  port ;  L.  1886.  oh.  Stt.    In  effect  Sept.  1. 1886. 

{  1500.  Separate  action  by  Joint  tenant  or  tenant  in 
common. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  inoy  maintain  such  an  action,  to  recover  his  or  their  un- 
divided shares  in  the  property,  in  any  case  where  such  an  action 
might  be  maintained  by  all. 

S  1501.  [Ani*d,  1882.]  Grantee  of  landH  beld  adTcraely 
mar  maintain  action. 

Such  an  action  may  bo  inainlninod  by  a  grantee,  his  heir  or 
devisee^  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey- 
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anc«,  under  which  he  claims,  is  void  beoanse  the  property  con- 
yeyed  was  held  adversely  to  the  grantor.  The  plaintiff  mast  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section, 
tn  snch  an  action  a  judgment  against  the  plaintiff  shall  not 
award  costs  to  the  defendant;  but  where  the  defend^^nt  is  entitled 
to  costs  as  prescribed  in  section  three  thousand  two  hundred  and 
twenty-nine  of  this  act,  they  may  be  taxed,  and  the  person  who 
maintained  the  action  in  the  plaintiff's  name  may  be  compelled 
to  pay  the  same  as  prescribed  m  section  three  thonsand  two  hun- 
dred and  forty-seven  of  this  act, 
Co.  Proc.,  S  111;  1  B.  8.  789,  {  1^7  (1  Edm.  €00). 

9  1602.  AsTAinat  vrbom  action  to  be  brongrlit. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  occupied, 
the  occupant  thereof  must  be  made  defendant  in  the' action.  If 
it  is  not  so  occupied,  the  action  must  be  brought  against  some 
person  exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencement 
0t  ttie  action. 

a  B.  8.  804,   8  4  (2  Edm.  812). 

1  IBOS.  Invito  iiMiT'  be  Joined  ««  defendant*. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

8m  €k>.  Pioc..  81  118  and  IfiOO. 

8  1604.  "Wben  notion  mnr  bo  bronarbt  for  non-pnyntent 
of  rent. 

When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,  and  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assigrnee,  has  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  B.  8.  S05,  8  80  (2  Edm.  621). 

8  1B06.  Id.  I  vrben  rlffbt  of  re-entry  !•  roserrod  for  wnnt 
of  dlstresa. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufiBciency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  maintained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found, 
by  posting  it  in  a  conspicuous  place  on  the  premises. 

L.  1846,  ch.  274.  8  3  (4  Edm.  438),  am'd. 
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S  ICMMI.  -Aetion  aar»iB«t  tenant,  ivlien  proeeedlBtfa  to  be 
Htnred. 

At  any  time  before  final  judgment  for  the  plaintiff  is  rendered, 
and  the  judfrment-roll  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  last  two  sections,  the  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amending  2  B.  8.  606,  f  82  (2  Bdm.  621). 

f  150T.  Id.  I  amovBt  «f  rent  In  arrenr  to  be  stnted  In 
Jndffment. 

In  such  an  action,  a  verdict,  report,  or  decision  in  faror  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
or,  if  judgment  is  taken  by  default,  the  amount  thereof  must  be 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  either 
case,  it  must  be  stated  in  the  judgment. 

S  1508.  Id.  I  when  posaeBBion  to  be  restored  to  detendnnt. 

At  any  time  within  six  months  after  possession  of  the  property, 
^warded  to  the  plaintiff  in  such  an  action,  has  been  delivered  to 
him  by  virtue  of  an  execution  issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  B.  8.  606,  I  33  (2  Bdm.  621). 

f  1609.  Tbe  enme. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
due  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  order,  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  ol 
tike  original  grant  or  lease.  Notice  of  the  application  must  be 
served  upon  the  plaintiff's  attorney. 

2  B.  8.  606,  89  36  and  36  (2  Bdm.  622). 

S  1610.  Id.  I  use  of  propertr»  when  set  oil  a«atnat  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  the  sum  which  the 
plaintiff  has  made,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 
section. 

Id.,  S  38. 
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9  1511.  Propertr  claimed  in  uction;  Kovr  denrrlbed  in 
complaint. 

The  complaint  must  describe  the  property  claimed  with  common 
certainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  appro- 
priate manner;  so  that,  from  the  description,  possession  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  R.  S.  304.   5  8  (2  Edm.  313).  am'd.    See.  also,  fi  1436.  ante. 

S  1512.  Motion  for  plnlntilTfl  attorner  to  prodnoe  liia 
antliorltT'. 

A  defendant,  in  an  action  to  recover  real  property  or  the  posses- 
sion thereof,  may,  at  an.v  time  before  answerinjf,  upon  an  affidavit 
that  evidence  of  the  authority  of  the  plaintifTs  attorney  to  com- 
mence the  action  has  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  au  order  directing  the 
attorney  to  produce  such  evidence. 

Amendiug  and  consolldatiDg  |S  17  and  18,  2  R.  8. 

I  1518.  Order  thereupon. 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,  make  an  order,  requiring  the  plaintiff's  attorney  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id..   §  10. 

S  1514.  Evidence  of  nathoritr. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintiff's 
attorney,  to  commence  the  action,  or  any  written  recoguition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  presumptive  evidence 
of  such  authority. 

Id..  S  20. 

I  1515.  liVhen  onitter  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  jotnt 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  his 
right,  must  also  k>rove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

Id.,  i  27. 

f  1610.  Rnle  vrhen  there  are  distinct  ooenpant*. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defendants 
possess  other  parcels,  in  severalty  or  jointly,  the  court  may,  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  suck 
terms  as  justice  requires,  direct  tluit  the  action  be  divided  in»o 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  dividea, 
and  it  appears,  upon  the  trial,  that  the  allegation  is  true,  the 
plaintiff  must,  before  the  evidence  is  closed,  elect  against  which 
defendant  or  defendants  he  will  proceed;  and  a  judgment  dismiss- 
ing the  complaint  must  thereupon  be  rendered,  in  favor  of  the 
•ther  defendants. 

Id.,   I  20,    in  substance. 
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S  151T.  Tlie  last  seetlOB  4«alMe«. 

The  last  section  does  not  apply  to  a  case,  where  two  or  more 
ilofendants  occupy  different  apartments  in  a  building.  In  such  a 
case,  in  an  action  to  recover  the  building  and  its  curtilapre,  the 
plaintiff  is  entitled  to  judgment  jointly  against  all  the  defendants 
who  are  liable  to  him. 

S  lolS.  'Wben  plAlBtlir  mmy  reoo^er  Acal»«t  o»e  defe»4l- 
r&nt  s«1i*Jeot  to  rltflit*  of  otkers. 

Section  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
more  defendants,  answerfng  as  therein  prescribed,  hold  under 
another  defendant,  and  the  plaintiff  elects  to  proceed  against  the 
Intter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
a  case,  the  proceedings  against  the  defendant  so  answering  most 
be  stayed  until  final  judgment;  and  if  the  plaintiff  recovers  final 
judgment  against  the  defendant,  under  whom  they  hold,  the 
Judgment  operates  as  a  transfer  to  the  plaintiff  of  that  defendant's 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants so  answering  are  in  the  discretion  of  the  court. 

S  1519,  Verdict,  etc.,  to  state  nature  of  platntitrs  estate. 

A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  an 
action  specified  in  this  article,  must  specify  the  estate  of  the 
plaintiff  in  the  property  recovered,  whether  it  is  in  fee,  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 

S  16XO.  Bzpiratlon  of  plalnttlPs  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  judgment  for 
his  damages  for  the  withholding  of  the  property,  to  the  time  when 
his  right  or  title  so  expired. 

a  B.  S.  806.   I  81   (2  Edm.  316). 

I  1621.  Abatement  of  action. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  article,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
scribed either  in  that  title  or  in  the  next  two  sections. 

SalMtitated  for  Id..  }  82,  and  L.  1860. 

S  1529.  Action  to  be  divided,  wlien  different  persons  snc- 
•eed  to  different  parcels. 

Where,  uiwn  the  death  of  a  party,  different  persons  succeed 
te  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  requires,  direct  that  the 
action  be  divided  into  as  many  actions  as  are  necessary;  and 
that  the  successor  to  the  title  or  intorost  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant, 
as  the  case  requires,  in  an  action  relating  thereto. 

S  1628.  Id.  I  vrben  different  persons  Bnoceed  to  real  prop- 
erty and'  to  rents  and  profltn. 

Where  the  plaintiff  seeks  to  rtniover  damages  for* withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persons  suc- 
M  .    404    «    „  _ 
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ceed  to  the  decedent's  rifrht  or  liability  for  those  damages,  and  to 
hU  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  persons  to  be  affect od,  and  upon  such  terms 
as  justice  requires,  direct  the  action  to  be  diridod  into  two  actions, 
one  to  recover  the  possession  of  the  property,  with  the  rents 
and  profits  thereof  accruing  after  the  decedent's  death,  the 
other  to  recover  the  damages  accruing  before  his  death;  and  that 
the  successor  in  interest  of  the  decedent,  with  respect  to  the 
cause  of  action  in  each  action,  he  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 

SttDctttnted  for  »  R.  8.  Sll.  I  M  (2  Edn.  110). 

f  1024.  Bffeot  ot  ludsnnent  rendered  after  trial  of  iasue 
»f  faet. 

Except  in  a  case  where  it  is  otherwise  expressly  pre«cribed  in 
this  act,  a  final  judgment  in  an  action  specified  in  this  article, 
rendered  upon  the  trial  of  an  issue  of  fact,  is  conclusive,  as  to 
the  title  established  in  the  action,  upon  each  party  againat 
whom  it  is  rendered,  and  every  person  claiming  from,  through,' 
or  under  him,  by  title  accruing,  either  after  the  iudgment-roU 
is  filed,  or  after  a  notice  of  the  pendency  of  the  action  is  filed  in 
the  proper  county  clerk's  ofiice,  as  prescribed  in  article  ninth 
of  this  title. 

2  B.  8.  800,  i  M  (2  Bdm.  817).  a«  am'd  hj  U  1862.  ch.  486. 

I  1525.  Reiv  trial  may  be  granted. 

The  court,  at  any  time  within  three  years  after  such  a  judg- 
ment is  rendered,  and  the  judgment-roU  is  filed,  upon  the  applica- 
tion of  the  party  against  whom  it  was  rendered,  his  heir,  devisee, 
or  assignee,  and  upon  payment  of  all  costs,  and  all  damsges, 
other  than  for  rents  and  profits  or  for  use  and  occupation, 
awarded  thereby  to  the  adverse  party,  must  make  an  onler 
vacating  the  judgment,  and  granting  a  new  trial  in  the  action. 
The  court  upon  a  like  application,  made  within  two  years  after 
the  second  final  judgment  is  rendered,  and  the  judgment-roll  is 
filed,  may  make  an  order  vacating  the  second  judgment,  and 
granting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  that 
justice  will  be  thereby  promoted,  and  the  rights  of  the  parties 
more  st^isfactoriiy  ascertained  and  established.  Not  more  than 
two  new  trials  shall  be  granted  under  this  section. 
Id.,  i  37,  am'd  hj  U  1878,  cb.  222.     Se«  U  1208,  1648. 

I  1529.  Bffect  of  Jvdffment  by  default,  etc. 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  Irsuo  of 
fact,  is,  nfter  the  expiration  of  three  years  from  the  filing  of 
the  judgiuent-roll,  conclusive  upon  the  defendant,  and  every 
person  claiming  from,  through  or  under  him,  by  title  accruiug, 
either  after  the  judgment-roil  is  filed,  or  after  a  notice  of  the 
pendency  of  the  action  is  filed  in  the  proper  county  clerk's 
office,  as  prescribed  in  article  ninth  of  this  title.  But  within 
five  years  after  the  judgmont-roll  is  file<i,  the  court,  upon  the 
application  of  the  defendant,  his  heir,  devisee,  or  assignee,  and 
upon  payment  of  all  costs  and  damages  awarded  to  the  plaintiff, 
must  make  an  order  vnciiting- the  judgment,  and  granting  a 
new  trial,  if  it  is  satisfied  that  justice  will  be  thereby  promoted, 
and  the  rights  of  the  parties  mor«  satisfactorily  ascertained 
and  established;  but  not  otherwise. 
Id.,   f  88.  40K 
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f  1527.  Id. I  exceiitlon  In  oanea  of  dlMablllty. 

In  a  case  specifiod  in  the  last  section,  if  the  defendant  is,  at 
the  time  of  the  filing  of  the  jndgment-ioll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Tnsane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
▼iction  of  a  criminal  offence,  for  $,  term  lesa  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  three  years, 
specified  in  the  last  section;  bnt  such  a  defendant,  his  heir, 
devisee,  or  assignee,  may  commence  an  action  for  the  recovery 
of  the  real  property  claimed,  at  any  time  within  three  jreart 
after  the  disability  ceases;  but  not  afterwards. 
2  B.  S.  800,  i  39.    See.  also,  ||  875.  396  and  1291,  ante. 

I  1528.  The  Imut  three  meeti^nm  qvalMled. 

The  last  three  sections  are  not  applicable,  where  the  action  is 
founded  upon  an  allegation  of  rent  in  arrear;  or  in  a  case  to 
which  section  445  of  this  act  is  applicable 

See  IS  44S  and  1006.  ante. 

9  1620.  Pos«e««i«»n  ttot  t*  be  ohaBsr^d  b7  ▼»e«ti»ff  ef 
ladsrment,  except,  etc. 

Where  the  plaintiff  has  taken  possession  of  real  property  by 
virtue  of  a  final  judgment,  his  possession  shall  not  be  in  any 
way  affected  by  the  vacating  of  the  judgment,  except  as  pre- 
scribed in  section  1525  or  section  1526  of  this  act.  In  sndi  a 
case,  if  the  defendant  thereafter  recovers  final  judgment  in  the 
action,  it  must  award  to  him  the  restitution  of  the  possession 
of  the  property;  and  he  may  have  an  execution  thereupon  for 
the  delivery  of  the  possession  to  him,  as  if  he  was  plaintili. 

Id.,  I  41,  am'd. 

I  1B80.  Bvidenee  on  Mew  trial. 

Upon  a  new  trial,  granted  as  prescribed  in  this  article,  the  de- 
fendant may  show  any  matter  in  defence,  which  he  might  show 
to  entitle  him  to  recover  the  possession  of  the  property.  If  he 
was  plaintiff  in  the  action. 

Id.,   f  42. 

i  1S31.  Damave*  reeavevahlei  •et««ir  hy  Aefeadaat. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  possession  of 
the  property,  is  entitled  to  recover,  as  damages,  the  rents  and 
profits,  or  the  value  of  the  use  and  occupation,  of  the  real  prop- 
erty recovered,  for  a  term  not  exceeding  six  years;  but  the  dam- 
ages shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
permanent  improvements  have  been  made,  in  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
plaintiff,  bnt  not  beyond  the  amount  of  those  damages. 
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ARTICI.B3  SECOND. 

Action  fat  partition, 

lee.  IBSa.  When  ection  fer  parUtion  may  be  brovghl. 
153S.  lU.;    by    remainderman.  ^ 

1584.  Id.;  by  an  Infant. 
15S5.  Quardlan  ad  litem;  bow  appeinted. 
1696.  Security. 

1637.  When  beir  may  maintain  action  for  partition  of  deTlaed  pcepen|r. 
1088.  Who    must    be    parties. 
1589.  Who    may    be    made    parties. 
1540.  Id.;    as   to  persons    bavins   liens. 

1641.  ProTlslon  where  a  party  is  unJcnown. 

1642.  Complaint   to   state    interests   of   parties. 

1643.  Title    of    parties    may    be    tried. 

1644.  Issues  of  fact,   triable  by  Jury. 

1646.  When  title  to  be  ascertained  by  tbe  cooil. 

1646.  Interlocutory  judgment. 

1647.  Partial    paiciuon;     when    made. 

1648.  Staaret  may  be  set  off  in  commeu. 
1640.  Appointment  of  commissioners. 

1660.  Commissioners    to    be    sworn,    etc. 

1661.  Id.;  when  to  make  partition. 

1662.  Partition;   bow  made. 

1668.  ProTlsion    where    there    is    a    particular    esUte. 
1664.  Report    of    commisloners. 
1666.  Fees    and    expenses. 

1666.  CoDflrming  or  setting  aside  report. 

1667.  Final  Judgment  on  report.     Effect  thereof. 

1668.  Judgment  must   direct   delivery  of  possession. 

1660.  Costs;   how  awarded.    Id.;    against  unknown  partlM. 

1660.  Sale  of  property ;   when  direct  -d. 

1661.  Reference   to   inquire  as   to  creditors. 

1562.  Duty   of   referee. 

1563.  Money   to   be   paid    into  court. 
?664.  Application   for  money. 

1666.  Payment  of   Incumbrances. 

1666.  Other  parties   not  to  be  delayed. 

1667.  Sale  of  dower  Interest. 

1668.  Purchaser  to  hold  the  property  free  therefrom. 

1560.  Gross  sum  to  be  paid  to  or  invested  for  tenant  In  dower,  mt$, 

1570.  Interests  of  owners  of  future  estates  to  be  protected. 

1571.  Married   woman  may   release  her  interest. 

1572.  Unknown    owners. 

1678.  '3alr;  terms  of  credit  therenpen. 
1674.  Credit;    how    secured. 

1676.  Separate  securities. 
a676.  Report    of   sale. 

1677.  Final   Judgment;    effect    thereof. 

157R.  Id.;  effect  thereof  upon   ineumbimnesct. 

1670.  Costs  and   expenses;   how   paid. 

1680.  Distribution    of    proceeds. 

1681.  Shares    of    infants. 

1682.  Id.;   of  unknown  and    absent  ovmen. 

1683.  Id.;  of  tenants  of  particular  estates. 
1584.  Court   may  require  security  to  refund. 

1686.  Security  to  be  taken  In  name  of  county  treasurer. 

1686.  Action  thereupon. 

1687.  Compensation    to    equalise    partition. 

1688.  Proceedings  on  death  of  parties. 
1680.  Ronts,   etc.,   may   be   adjustwl. 

1600.  Partition   br  guardian   of  Infant,   committee  of  lunatic,  etc 

1601.  Contents    of    petition. 

1502.  Court   may  authorize  partition. 

1603.  KflTect  of  releases. 

1604.  When  the  SUte  Is  Interested. 

1605.  Exemplified   copy  of  Judgment  may  be  recorded. 

f  1582.  "Wlien  action  for  partition  mar  1>e  bronslit. 

Where  two  or  more  persons  hold  and  are  In  posRession  of  real 
pTi)peTty,  as  joint  tenants  or  as  tenants  in  common,   in  which 
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either  of  them  hag  an  estate  of  inheritance,  or  for  life,  or  for 
jearB,  any  one  or  more  of  them  may  maintain  an  action  for  the 
partition  of  the  property,  according  to  the  reapective  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners.  , 
2  B.  8.  817,  9  1  (2  Bdm.  828).  am'd.    8m  Boles  88,  86. 

{  1688.  [Am'd,  1887.]    Id.|  by  remalnderma». 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  according  to  their  respective  shares 
therein,  subject  to  the  Interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

L.  1887.  cb.  688. 

S  1684.  Id.)  by  a»  infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  In  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

L.  1862,  cb.  277.  H  1  and  2.  am'd. 

§  1S86.  Gnnrdlan  ad  litem)  ho^pr  app^nted. 

A   guardian   ad   litem   for   an    infant   party,   in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  and  2  B.  S.  817.  S  2  (2  Bdm.  326).    See,  alM,  |  478.  ante. 

f  1680.  [Am'd,  1884.]    Security. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs,  in  a  sum  fixed  by  the  Court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
U  »*ender  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,  when  thereunto  required.  The  bond  must  be  filed  with 
the  clerk,  before  the  guardian  enters  upon  the  •xecution  of  his 
duties:  and  it  cannot  be  dispensed  with,  although  he  is  the  general 
guardian   of   the   infant. 

9  B.  B.  817,  H  8  and  4  (2  Bdm.  828),  am'd:  L.  1884.  eta.  404.  flee  »«l^  4 

44»5 
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§  1687.  IVhen  heir  uuky  matntaln  action  for  partltiou  of 
devlsea  property. 

A  peruou  claimiuK  to  be  entitled,  as  a  juint  teuaot  or  a  tenant  in 
common,  by  reason  of  his  being  an  heir  of  a  person  who  died, 
holdini^  and  in  possession  of  real  property,  may  maintain  an  ac- 
tion for  the  partition  thereof,  whether  he  is  in  or  out  of  possession, 
notwithstanding  an  apparent  devise  thereof  to  another  by  the 
.decedent,  and  possession  under  such  a  devise.  But  in  such  an 
action,  the  plaintiff  must  allege  and  establish  that  the  apparent 
devise  is  void. 
L.  IMS,  ch.  2S8,  f  2  (4  Bdm.  504.) 

i  1688.  [Am'd,  18fMI,  1897,  1898,  1906.]  Who  must  be 
parties. 

Every  person  having  an  undivided  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in  fee,  for  life,  by  the  courtesy, 
or  for  years;  every  person  entitled  to  the  reversion,  remainder 
or  inheritance  of  an  undivided  share,  after  the  determination  of 
a  particular  estate  therein;  every  person  who,  by  any  contin- 
gency contained  in  a  devise  or  grant,  or  otherwise^  is  or  may 
become  entitled  to  a  beneficial  interest  in  an  undivided  share 
thereof,  provided  that  where  a  future  estate  or  interest  is  limited 
in  any  contingency  to  the  persons  who  shall  compose  a  certain 
class  upon  the  happening  of  a  future  event,  it  shall  be  sufficient 
to  make  parties  to  the  action  the  persons  who  would  have  been 
entitled  to  such  estate  or  interest  if  such  event  had  happened 
immediately  before  the  commencement  of  the  action:  every  person 
having  an  iuclioate  right  of  dower  in  an  undivided  share  in  the 
property;  and  every  person  having  a  right  of  dower  m  the  prop- 
erty, or  any  part  thereof,  which  has  not  been  admeasured,  must 
be  made  a  party  to  an  action  for  a  partition.  But  no  person, 
other  than  a  joint  tenant,  or  a  tenant  in  common  of  the  prop- 
erty, shall  be  a  plaintiff  in  the  action.  Whenever  an  action  for 
the  partition  of  real  property  shall  be  brought  before  the  expira- 
tion of  three  years  from  the  time  when  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  shall  have  been 
issued  upon  the  estate  of  the  decedent  from  whom  the  plaintiff's 
title  is  derived,  the  executors  or  administrators,  as  the  case  may 
be,  if  anv,  of  the  estate  of  said  decedent,  shall  be  made  parties 
defendant.  In  case  no  executor  or  administrator  of  such  decedent 
shall  have  been  appointed  at  the  time  said  action  is  begun,  that 
fact  shall  be  alleged  in  the  complaint.  The  executors  or  admin- 
istrators, if  any,  as  the  case  may  be,  of  a  deceased  person,  who. 
If  living,  should  be  a  party  to  such  action,  shall  be  made  parties 
defendant  therein,  and  in  case  no  executor  or  administrator  of 
such  deceased  person  shall  have  been  appointed,  that  fact  shall 
be  alleged  in  the  complaint.  Where  the  interlocutory  judgment 
directs  a  sale  of  the  premises  sought  to  bo  partitioned,  or  of  some 
part  thereof,  the  jnnernient  mnv.  in  the  discretion  of  the  court, 
direct  that  the  premises  so  sold  pursuant  to  snch  interlocutory 
judgment  shall  he  free  from  the  Hen  of  every  debt  of  such 
decedent  or  decedents,  except  debts  which  were  a  lien  upon  the 
premises  before  the  death  of  snob  decedent  or  decedents.  When 
the  action  is  bronjrht  before  three  years  have  elapsed  from  the 
granting  of  such  letters  of  administration  or  letters  testamentary, 
as  the  case  may  be.  upon  the  estate  of  the  decedent  from  whom 
the  plaintiff  derived  his  title,  and  the  interlocutory  judcment 
directs,  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  the  lien  of  debts,  the  final  judgment  ehall  direct  that  the 
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proceeds  of  the  sale  rcmainiug  after  the  payment  of  the  costs, 
rel'eree*B  fees,  expenses  of  sale,  taxes,  assessments,  water  rates, 
and  liens  established  before  the  death  of  the  decedent,  including 
any  sum  allowed  to  a  widow  in  satisfaction  of  her  right  of 
dower,  therein  directed  to  be  paid,  be  forthwith  paid  into  court 
by  the  referee  making  such  sale  by  depositing  the  same  with  the 
county  treasurer  of  the  county,  in  which  the  trial  of  the  action 
is  placed,  to  the  credit  of  the  parties  entitled  thereto,  to  await 
the  further  order  in  the  premises.  Where  the  action  is  brought 
before  three  years  have  elapsed  from  the  granting  of  letters  of 
administration  or  letters  testamentary,  as  the  case  may  be,  upon 
the  estate  of  a  deceased  person,  who,  if  living,  should  be  a  party 
to  the  action,  and  the  interlocutory  judgment  directs,  as  above 
provided,  that  the  premises  shall  be  sold,  free,  from  the  lien  of 
debts,  the  final  judgment  shall  direct  that  the  share  of  the  pro- 
ceeds of  such  sale,  which  would  have  been  his,  if  living,  be  paid 
into  court  by  such  referee,  by  depositing  the  same  with  such 
county  treasurer,  to  await  the  further  order  in  the  premises. 
Upon  the  certificate  of  the  surrogate  of  the  county  of  which  the 
decedent  was,  at  the  time  of  his  death,  a  resident,  showing  that 
three  years  have  elapsed  since  the  issuing  of  letters  testamentary 
or  letters  of  administration,  as  the  case  may  be,  upon  the  estate 
of  said  decedent,  and  that  no  proceedings  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  said  decedent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  both,  is  pending,  and  upon  the 
certificate  of  the  county  clerk  of  the  county  whore  the  real  prop- 
erty sold  under  the  interlocutory  judgment  is  located,  showing 
that  no  notice  provided  for  in  section  twenty-seven  hundred  and 
fifty-one  of  the  code  of  civil  procedure  has  been  filed  in  his  ofiice, 
the  court,  wherein  the  final  judgment  was  made  shall,  upon  the 
application  of  any  party  to  said  action,  make  an  order  directing 
the  county  treasurer  to  pay  to  said  party  from  said  deposit,  the 
amount  to  which  he  is  entitled  under  the  said  final  judgment, 
with  the  accumulation  thereon,  if  any,  less  the  fees  of  said  county 
treasurer.  Any  party  to  such  action  may,  at  any  time  after 
final  judgment,  upon  notice  to  the  executors  or  administrators 
of  the  decedent  from  whom  the  party  applying  derived  his  share 
or  interest,  apply  to  the  court  in  which  said  action  is  pending 
for  leave  to  withdraw  the  deposit  or  share  of  the  deposit,  ad- 
judged in  the  final  judgment  to  belong  to  him;  and,  upon  said 
application,  the  court  may,  in  its  discretion,  make  an  order  direct- 
ing the  county  treasurer  to  pay  over  to  said  party  the  deposit, 
or  the  share  of  the  deposit,  adjudged  in  the  final  judgment  to 
belong  to  him,  but  said  order  shall  not  be  made  until  said  party 
so  applying  shall  have  furnished  a  bond  to  the  people  of  the  state 
of  New  York  in  the  penalty  of  twice  the  amount  of  the  deposit 
sought  to  be  withdrawn,  with  two  or  more  good  and  sufficient 
sureties,  approved  by  the  judge  or  justice  of  the  court  making 
such  order,  and  filed  with  such  approval,  in  the  office  of  the 
clerk  of  the  county  in  which  such  action  is  pending,  to  the  effect 
that  the  said  party  so  withdrawing  said  deposit  will  pay  any  and 
all  claims,^  not  exceeding  the  amount  of  said  deposit,  when  there- 
unto required  by  order  of  the  court  or  by  order  of  the  surrogate 
or  of  the  surrogates'  court  in  a  proceeding  to  mortgage,  lease  or 
sell  the  real  property  of  such  decedent.  But  where  final  judg- 
ment shall  be  rendered  in  any  action  for  partition  after  three 
years  have  elapsed  from  the  granting  of  letters  of  administra- 
tion or  letters  testamentary,  as  the  case  may  be,  upon  the  estate 
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of  the  decedent  from  whom  the  plaiutiff  derived  title,  and  the 
premises  shall  have  been  sold,  free  from  the  lien  of  debts,  as 
above  provided,  then,  upon  produciusr  to  the  court  the  certificate 
of  the  surrogate  of  the  county  of  which  the  decedent  was  at  the 
time  of  his  death  a  resident,  showing  that  three  years  have 
elapsed  since  the  issuing  of  letters  of  administration  or  letters 
testamentary  as  the  case  may  be  upon  the  estate  of  said  decedent 
and  that  no  proceeding  for  the  mortgage,  lease  or  sale  of  the  real 
property  of  the  decedent  for  the  payment  of  his  debts  or  funeral 
expenses  or  both  is  pending  and  upon  the  certificate  of  the  clerk 
of  the  county  where  the  real  property  sold  under  the  interlocutory 
judgment  is  located  showing  that  no  notice  provided  for  in  section 
twenty-seven  hundred  and  tifty-one  of  the  code  of  civil  procedure 
has  b€*en  filed  in  his  office  the  court  rendering  the  final  judgment 
shall  direct  the  payment  of  the  different  shares  to  the  several 
parties  entitled  thereto;  except  that  the  share  of  a  deceased 
person,  who,  if  living,  should  be  a  party  to  the  action  shall  b^ 
paid  into  court  as  above  provided,  unless  three  years  have  also 
elapsed  since  the  granting  of  letters  of  administration  or  letters 
testamentary,  as  the  case  may  be,  upon  the  estate  of  said  last 
mentioned  deceased  person,  and  like  certificates  of  the  surrogate 
and  county  clerk  are  produced  to  the  court. 

I  2.  Nothing  in  this  act  contained  shall  affect  any  actions  or 
proceedings  now  pending. 

L.  1896,  ch.  277;  L.  1897,  ch.  786;  L.  1898,  ch.  78;  L.  1906,  ch.  663.  In  effect 
Sept.  1,  1905. 

9  1539.   [Am'd,  lSQ:fi.]     Who  may  be  made  parties. 

The  plaintiff  may.  at  his  election,  make  a  tenant,  by  the  cur- 
tesy, for  life,  or  for  years,  of  the  entire  property,  or  whoev<»i 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  person,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  judgment  may  either 
award  to  such  a  party  his  or  her  entire  right  and  interest,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eventually  be  entitled 
thereto,  or  may  reserve  and  leave  unaffected  his  or  her  right  and 
interest,  or  any  portion  thereof.  A  person  specified  in  this  sec- 
tion, who  is  not  made  a  party,  is  not  affected  by  the  judgment 
in  the  action. 
2  R.  S..  9  36.  am'd;  L.  1882.  ch.  681. 

I  1540.  Id.  I  as  to  persons  havinff  Hens. 

The  plaintiff  may,  nt  his  election,  make  a  creditor,  having  a 
lien  on  an  undivided  share  or  interest  in  the  property,  a  defend- 
ant in  the  action.  In  that  case,  he  must  set  forth  the  nature  of 
the  lien,  and  specify  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien,  whether  the  creditor 
is  or  is  not  made  a  party,  shall  thereafter  attach  only  to  the 
share  or  interest  assigned  to  the  i)arty  upon  whose  share  or  inter- 
est the  lien  attached:  which  must  be  first  charped  with  its  just 
proportion  of  the  costs  and  expenses  of  the  action,  in  preference 
to  the  lien. 
Id..  If  8  and  9.  and  L.   1830.  eh.  320.  S  41   (2  Edm.  327),  ain'd. 
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{  1S41.  PvoTiMlon  w&ere  a  partx  t«  vnlcmowA. 

Where  a  defendant  having  a  share  or  Intereat  to  the  prop%nj 
is  nnknown,  or  where  hia  name  or  part  of  his  name  is  nnknown, 
and  the  summons  is  served  npon  him  by  publication:  or  without 
the  State,  pursuant  to  an  order  for  that  purposo.  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act,  the 
notice  subjoined  to  the  copy  of  the  summons  as  published,  or 
served  therewith,  must,  in  addition  to  the  matters  required  in 
that  article,  state  briefly  the  object  of  the  action,  and  contain  a 
brief  description  of  the  property. 

I(t.,  t  la,  ill  ratetftDce;  annoUing  the  Uw  •■  settled  In  66  N.  T.  SMI. 

i  IIMS.  Campl»i»t  t<»-  state  Interests  of  parties. 

The  complaint  must  describe  the  property  with  Common  cer^ 
talntjr,  and  must  specify  the  rights,  snares,  and  ftiterests  therein 
of  all  the  parties,  as  far  as  the  same  are  known  to  the  plaintiff. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaint iif;  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingent;  or  if  the  ownership  of  the  inheritance  depends  upon 
an  executory  devise;  or  V(  a  remainder  is  a  contingent  remainder, 
so  that  the  party  cannot  be  named;  that  fact  must  fUso  he  stated 
In  the  complaint. 

Id.,  f  0,  cabd.  1  And  2,  and  |  7.  consolidated. 

f  1648.  Title  of  parties  may  be  tried* 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
in  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
complaint,  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  defendant;  and  the  title  or  interest  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  the 
title  or  interest  of  a  oo-defendant,  must  comply  with  section  521 
of  this  act.  The  issues,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determined  "in  the  action. 

2  R.  S.  820.  18  18  and  19  (2  Edm.  829).  am*d.    See  fii  021  sad  1294,  ants. 

I  1044.  Issaes  of  faet  triable  br  Jarr* 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury. 
Unless  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 
section  970  of  this  act,  the  issues  may  be  tried  upon  the  pleadingb. 
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f  1540.  l^li«ii  title  to  be  a>eertalBe«l  hy  the  eoevt. 

Wliere  a  defendant  has  made  default  in  appearing  or  pleading, 
(»r  where  a  party  is  an  infant,  the  court  must  ascertain  the  righta 
shares,  and  interests  of  the  several  parties  in  the  property,  hj 
a  reference  or  otherwise,  before  interlocutory  judgment  ia  ren- 
dered in  the  action. 

2  B.  8.  820.  I  22  and  part  of  f  28,  am*d.    8m  B«a«  66. 

S  1640.  laterlocvtory  Jndarment. 

The  mterlocatory  Judgment  must  declare  what  is  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the 
same  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  Wliere  it  ts  found,  by  the  verdietp  repoit,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  aa  ap()lioatioQ  for 
judgment  in  favor  of  the  plaintiff,  that  the  proper^,  or  aay  part 
thereof,  is  so  circmnatanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  the  interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  which  is 
BO  etrcumstanced,  be  sold  at  public  auction.  Otherwise,  an  ia* 
terlocutory  judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  thei^  re- 
spective rights,  shares,  and  interests. 

9ee  M..  §|  28,  24  and  SI. 

I  1547.  PartlAl  partiUoni  wlien  ntade. 

Where  the  right,  share,  and  interest  of  a  party  has  been  aa- 
eertained  and  determined,  and  the  rights,  shares,  or  Interests  of 
the  other  parties,  as  between  themselves,  remain  unascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  In- 
terests of  two  or  more  parties  have  been  thus  ascertained  and 
determined,  the  interlocutory  judgment  may  also  direct  the  par- 
tition among  them  of  a  part  of  the  property,  proportioaatn  to 
their  aggregate  shares.  In  either  case,  the  court  may.  from  time 
to  time,  as  the  other  rights,  share^,  and  interests  are  ascertained 
and  determined,  render  an  interlocutory  judgment,  directing  the 
partition,  in  like  manner,  of  the  romnindor  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  .a  case  specified 
in  this  section,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  oortion  of  the 
property  set  apart  to  the  parties,  whose  rights,  shares,  and  inter- 
ests are  determined,  leaving  the  action  to  proceed  ns  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property;  and 
if  ne<»essary,  the  court  may  direct  that  one  of  those  parties  be 
substituted  as  plaintiff. 

L.  1847,  ch.  480,    H  1.  2  (4  Edm.   618), 

f  1648.  SliareB  may  be  met  off  In  eommoni. 

Where  two  or  more  parties,  to  an  action  for  partition,  make  It 
appear  to  the  court,  that  they  desire  to  enjoy  their  shares  in 
common  with  each  other,  the  interlocutory  judgment  may,  in  th€ 
discretion  of  the  court,  direct  nnrtition  to  be  so  made,  as  to  sej 


a  U,  1. 1,  ft.  3  FOR  PAETl TION.  S§  1549-58 

off  to  them  their  shares  of  the  real  property  partitioned,  witlioat 
partition  as  between  themselyes,  to  be  held  by  them  in  common. 

L.   1847,  ch.  480,   i  4. 

1  1540.  Appointment  of  eommtoalonora. 

Where  the  interlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin- 
terested freeholders  as  commissioners,  to  make  the  partition  so 
directed. 

2  B.  S.  821.  fi  26  (2  Edm.  881). 

8  1550.  t/omnil««lonem  to  Ibo  •Trora,  oto. 

Bach  of  the  commissioners  must,  before  entering  upon  the  exe- 
cution of  hi0  duties,  subscribe  and  talce  an  oath  before  an  officer 
specified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honest^  and  impartially  discharge  the  tmtt  reposed  in 
him.  Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  of  his  dutiea.  The  court 
may,  at  any  time,  remove  either  of  the  commissioners.  If  either 
of  them  dies,  resigns,  neglects  oi  refuses  to  serve,  or  Is  removed, 
the  court  may,  from  time  to  time,  by  order,  appoint  another  per- 
son in  his  place. 

Id.,  H  26,  27.    See  i  1008,  iNWt. 

I  1661.  Id.f  wHen  to  nuUco  pnrtitlon. 

The  commissioners  must  forthwith  proceed  to  make  partition, 
as  directed  t>y  the  Interlocutory  judgment,  unless  it  appears  to 
them,  or  a  majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticular lot  tract,  or  other  portion  thereof,  cannot  be  made,  without 
great  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 

Id..  «  28. 

I  1662.  Partition}  t&ovr  mnde. 

In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  the 
parties,  as  fixed  by  the  interlocutory  judgment.  They  must  desig- 
nate the  several  parcels  by  posts,  stones,  or  other  permanent 
monuments.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  in  so  doing. 

Id..  I  20. 

I  IMO.  ProTialon  wliepe  tl&ere  !•  n  pnrtfonlnr  ostnte. 

Where  a  party  haa  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  hao  an  estate 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commissioners  m^y  allot  to  that  party  his  or  her 
share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  may  make  partition  of  the  share  so  allotted  to 
that  party,  among  the  parties,  who  are  entitled  to  the  remainder 
or  reversion  thereof,  to  be  enjoyed  by  them  upon  the  determiaa- 
tkm  of  the  particular  estate,  where,  in  the  opinion  of  the  com' 
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iDissionerR,  such  a  partition  can  be  made  without  prejudice  to 
the  rights  of  the  parties. 

L.   1847.    cb.   430,    S   ^   (4   Edm.   614),   am'd. 

5  1564.  Report  of  oominl»iilon«ra. 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  n  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner  in  which  they  hnve  discharged  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allottMl  to 
each  party,  witL  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  descriptiofi  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must 
be  filed  in  the  office  of  the  clerk. 

2  R.   S.   322,   f(§  30,   31.   83   (2  Edm.    331). 

I  1665.  Fee*  an  A  expenaen. 

The  fees  ancl  expenses  of  the  commissioners,  including  the  ex- 
pense of  a  survey,  when  it  is  made,  must  be  taxed  under  the  direc- 
tion of  the  court;  and  the  amount  thereof  must  be  paid  by  the 
plaintif:,  and  allowed  as  part  of  his  costs. 

Id..  5  82;  Smith  ▼.  BroadBtrect.  6  Cow.  213. 

I  1656.  Conflrmlnar  or  Nettlngr  anlde  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  if 
necessary,  appoint  new  commissioners,  who  must  proceed  as 
directed  in  this  article. 

Id..    K  34.   am'd. 

I  155T.  Final  Jndflrment  on  report;  effect  tliereof. 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  com- 
missioners making  partition,  final  judgment,  that  the  partition  be 
firm  and  effectual  forever,  must  he  rendered,  which  is  binding 
and  conclusive  upon  the  following  persons: 

1.  The  piaintiff;  each  defendant  upon  whom  the  summons  was 
served,  either  personally,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  in 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  each 
party,  specified  in  this  subdivision.  S'o  much  of  section  445  of  this 
act,  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing;  of  the  judgment-roll,  or  after 
the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment 
Is  rendered,  who.  by  the  happening  of  any  contingency,  becomes 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  an 
estate  or  interest  in.  a  portion  ot  the  property,  the  person  first 
entitled  to  which,  or  other  virtual  representative  whereof,  was  a 
party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  right  and 
interest  are  expressly  reserved  and  left  unaffected,  ns  prescribed 
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in  section  1539  of  this  act,  or  to  a  person  ciaiming  from,  through, 
or  under  such  a  party.  , 
2  B.  S.  822,  i  80.  am'd.     See  I  440.  ante,  and  i  180.  Go.  Proc. 

I  1568.  Judflnnent  must  dlreet  dellverx  of  po««e««ios« 

The  final  judgment  must  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediately,  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

See  I  1670.  poet. 

1  1669.  Coats  y  bo^r  a^rarded.  Id.|  a«ain«t  unlcno^fvn 
parties. 

The  final  judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
the  plaintiffs  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  esch  must  be  fixed  by  the  court,  according  to  the  re- 
spective rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  speciued  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him, 
as  if  he  was  named  in  the  judgment;  and  Ms  right,  share,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as  If  he 
was  named  in  the  execution. 

2  R.  S.,  i  72.  am'd. 

I  1660.  Sale  of  property!  ^rben  dlreeted. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so^ 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  thereof,  the  court.  If  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  prescribed  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  oy  a  referee,  designated 
in  the  judgment,  or  by  the  sheriff. 

Id.,  ft  87  and  81.    See  Rules  71  and  72. 

I  1661.  Referenee  to  inaulre  mu  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
is  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undivided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  situated;  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 

Id.,  i  42,  as  am'd,  L.  1830.  ch.  320.  S  42. 

8  1608.  [Aaa'd,  1887.]    Dnty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section, 
the  referee  must  cause  a  notice  to  be  published,  once  in  each 
week  for  six  successive  weeks,  In  such  newspaper  published  in 
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the  eoanty  wherein  the  place  of  trial  is  desi^ated,  as  shall  be 
designated  by  the  court  directing  said  reference,  and  also  in  a 
newspaper  published  in  each  connty  wherein  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  tlie  date  of  tlie  order,  nad  a  lien  upon  any  undiyided  rakre  or 
interest  in  the  property,  to  appear  before  the  referee,  at  a  speci- 
fied place,  and  on  or  before  a  specified  day,  to  prove  nis  lien,  and 
the  true  amount  due  or  to  become  due  to  him  by  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  convenient  speed, 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  Hen,  the  date  thereof,  and 
the  amount  due  or  to  become  d«e  thereupon. 

2  U.  8.,  M3;  L.  1887,  ch.  686.     See  f  1578. 

i  1563.  Money  to  be  paid  Into  conrt.  . 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the  property* 
the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
the  officer  maidng  it  to  pay  into  court  the  portion  of  the  money, 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  coats  and  expenses  for  which  it  is 
liable.  . 

Id.,   I   44. 

I  1604.  Appllention  for  monex* 

Where  money  is  paid  Into  court,  in  a  case  ppecified  In  the  last 
section,  the  party  may  apply  to  the  court  for  an  order  directing 
that  the  money,  or  such  part  thereof  as  he  claims,  be  paid  to 
him.  Upon  sucn  an  application,  he  must  produce  the  following 
papers: 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse  is 
shown,  by  his  agent  or  attorney,  stating  the  true  amount  actually 
due  on  each  incumbrance,  and  the  name  and  residence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  suitable  age  and  discretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  without 
the  State,  If  personal,  must  be  made  at  least  twenty  days  pre- 
vious to  the  application.  If  the  owner  of  the  incumbrance  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  him 
by  publishing  it  In  the  newspaper  printcnl  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  once  in  each  week  for 
the  four  weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an  order  as 
justice  requires. 
Id..  SI  45  and  46.    See,  also,  89  823  and  1016.  ante. 

f  166B.  Pnyment  of  Incnmbrancea. 

When  the  whole  amount  of  the  unsatisfied  liens  upon  an  undi- 
vided share,  which  wore  existing  at  the  date  of  the  order  of  ref- 
erence, has  been  ascertained,  the  court  must  order  the  portion  of 
the  money  so  paid  into  court,  on  account  of  that  share,  to  be  dia- 
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trlbuted  among  the  creditors  having  the  liens,  according  to  the 
priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  party 
to  the  action,  the  clerk  or  other  oftlcer,  by  whom  a  lien  is  paid 
off,  must  procure  t^atisfaction  thereof  to  be  acknowledged  or 
proved,  as  required  by  law,  and  must  cause  the  incumbrance  to 
be  duly  satisfied  or  cancelled  of  record.  The  expense  of  so  doing 
mast  be  paid  out  of  the  portion  of  the  money  in  court,  belonging 
to  the  party,  by  whom  the  incumbrance  was  payable. 
.     2  R.  g.,  11  47  and  48.    See  I  1578,  post.. 

I  ISeo.  Otber  parties  not  to  be  del«T«d« 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  undi- 
vided share,  as  prescribed  in  the  last  three  sections^  shall  not 
affect  any  other  party  to  the  action,  or  delay  the  paymg  over  or 
investing  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  share  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

Id.,  I  49. 

I  156T.  Sale  of  dovrer  interest. 

Where  a  party  has  an  existing  right  of  dower  In  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory 
judgment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  must  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  excepted 
from  the  sale,  or  that  it  should  be  sold. 

Id.,  I  60,  am'd.    See  §  1538,  ante. 

I  1568.  Pnrehaaer  to  hold  tbe  property  free  tlterefroiia. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
shall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  the  property  free  and  discharged  from  any  claim,  by  virtue 
of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  In  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 

Id.,  I  61,  amM. 

I  1509.  6ro««  Miua  to  be  paid  to  or  Invested  for  tenast  in 
dovrer,  oto. 

*A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life,  or  for  years,  in  or  of  an  undivided  share  of  the 
property  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
sale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of  law 
apiilicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  sum,  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  sale;  otherwise,  the  court  must  direct 
that,  out  of  the  proceeds  of  the  sale,  which  belong  to  the  un- 
divided sh-*re  to  which  the  estate  or  interest  attaches,  onff-third, 
in  case  of  a  dowress,  and  in  any  other  case  arising  under  this 
section,  the  entire  proceeds,  or  snch  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate,  be 
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paid  into  court,  for  the  fiuri>ose  of  beiuK  iuvestrii  fur  liis  orw  a  ^^' 
benefit. 
3  B.  8.,  H  62,  58,  and  64.  am'd.    See  2  T.  &  C.  483;  also,  I  1579,  post. 

S  1670.  [Am'd,  1892.]  InterestM  of  owners  of  future  estates 
to  be  protected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate 
rijjht  of  dower,  or  any  other  future  ri^ht  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may* 
by  any  contingency  become  entitled  to  any  interest  or  estate,  iu 
the  property  sold,  the  court  must  fix  the  proporiional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  the  proceeds 
of  sale  to  which  the  continerency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  as  it  deems  calculated  to  protect  the 
rights  and  interests  of  the  parties. 

L.   1840,  eh.  177,  |  1   (4  Edm.  511),  am'd;  L.   1802,  ch.  581. 

I   1571.  Married  iproman  may  release  Iter  interest. 

A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  her  and  certified,  as  required 
by  law  with  respect  to  the  acknowledgment  or  a  conveyance  to 
bar  her  dower;  which  must  be  filed  with  the  clerk.  Thereupon, 
the  share  of  the  proc^ds  of  the  sale,  arising  from  her  contingent 
interest,  must  be  paid  to  her  husband. 
Id.,  8  2. 

1  16T2.  Unkno^m  owners. 

If  a  person,  entitled  to  nn  estate  or  interest  in  the  property  sold, 
is  made  a  party  as  an  nnFnown  defendant,  the  court  must  provide 
for  the  protection  of  his  rights,  as  far  as  may  be,  as  if  he  was 
known  .md  had  appeared. 

2  R.  S.  826,  I  55  (2  Edm.  336).    8e«.  also,  H  1641  and  1657,  anbd.  1,  anU. 

I  1678.  Sale)  terms  of  credit  therevpon. 

The  court  must,  in  the  interlocutory  judgment  for  a  sale,  direct 
the  terms  of  cre<lit  which  may  be  allowed  for  any  portion  of  the 
mirchase-money,  of  which  it  thinks  proper  to  direct  the  invest- 
ment, and  for  any  portion  of  the  pnrchHse-money,  which  is  re- 
quired to  be  invested  for  the  benefit  of  a  person,  as  prescribed  in 
this  article. 

Id.,  t  88. 

I  1674.  Credit)  ho^r  secvred. 

The  portion  of  the  pnrchase-money,  for  which  credit  Is  so  al- 
lowed, must  always  be  secured  at  interest,  by  a  mortgage  upon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such  ad- 
ditional security,  if  any,  as  the  court  prescribes. 

Id..   I  89. 

f  1676.  Separate  seenrities. 

The  officer  making  the  sale  may  take  separate  mortgages  and 
other  siTuritles  in  the  name  of  the  county  treasurer  of  the  county 
in  which  the  property  Is  situated,  for  such  convenient  portions 
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uH  the  purcbase-money,  as  are  direcied  by  the  court  to  be  in- 
Tested;  and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  have  It  inTested. 
2  B.  S.  826,  %  40,  am'd.    See  f  745,  ante. 

I  1670.  Report  of  sale. 

Immediately  after  completing  the  sale,  the  officer  making  it 
must  file  with  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id.,  I  SO. 

I   1S77.  Final  Jndgrment)   elTeet  titer eof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
entered,  confirming  it  accordingly;  directing  the  officer  making 
it  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  and  also  directing  concerning  the  ap- 
plication of  the  proceeds  of  the  sale.  Such  a  final  judgment  is 
binding  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  judgment  for  partition  is  made  binding  and  conclusive  by 
section  1657  of  this  act;  and  it  effectually  bars  each  of  those  per- 
sons, who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
interest  in  the  property  sold. 

Id.,  if  60.  61a  and  61b,  am'd.    See  I  1567.  ante. 

i  1578.  [Aaa'd,  1883.]  Id.|  effect  thereof  apoB  inoiim« 
brascer*. 

Such  a  fin*  1  judgment  is  also  a  bar  against  each  person,  not  a 
party,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien 
by  judgment  or  decree  on  the  undivided  share  or  interest  of  a 
par^,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  prescribed  in  section  15^2  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  has  a  specific  Hen 
on  any  such  undivided  share  or  interest;  but  a  person  having 
any  such  specific  lien  appearing  of  r<^cord  at  the  time  of  the  filing 
of  the  notice  of  the  pendency  of  the  action,  who  is  not  made  a 
party,  is  not  affected  by  such  judfjraent. 

Id.,  i  61b:  L.  1830,  ch.  320.  i  45.    S^e  9§  1561  and  1562,  ante. 

I   1670.  Costs   and   expenses;   how   paid. 

Where  final  judgment,  confirming  a  sale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  inchid- 
ing  the  officer's  fees,  must  be  deducted  from  the  proceeds  of  the 
sale,  and  each  party  s  costs  must  be  paid  to  his  attorney.  But  the 
court  may,  in  its  discretion,  direct  that  the  costs  and  expenses  of 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid  out 
of  the  share  of  any  party  in  the  proceeds,  or  may  render  judgment 
against  any  party  therefor.  Where  a  proportion  of  the  proceeds 
is  to  be  paid  to,  or  invested  for  the  benefit  of  any  person,  as  pre- 
scribed in  any  provision  of  this  article,  the  amount  thereof  must 
be  determined  by  the  residue  of  th*»  entire  proceeds,  remaining 
after  deducting  the  costs  and  expenses  chargeable  against  them. 

Id..  SI  62  and  72,  am'd. 

J  1S80.  [AiuM,  lOOS.]  DlMtribntfou  of  proceeds!  dntfen  of 
officer  maklnflr  »ale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs 
and  expenses  chargeable  against  them,  must  be  immediately 
awarded  to  the  parties  whose  ri^lits  and  interests  have  been  sold, 
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in  proportion  thereto.  The  sum  chargeable  npon  any  share  to 
satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  retained, 
subject  to  the  order  of  the  court;  and  the  remainder,  except  as 
otherwise  prescribed  in  this  article,  must  be  paid  by  the  officer 
making  the  sale,  to  the  party  owning  the  share,  or  his  legal  repre- 
sentatives or  into  court  for  his  use.  Within  sixty  days  after  the 
entry  of  final  jndgment,  unless  such  time  be  extended  by  an  order 
of  the  court  entered  in  the  office  of  the  clerk  within  said  sixty 
days,  the  officer  making  the  sale  must  file  with  the  clerk  his  re- 
port under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments 
were  ordered  to  be  made. 
6  R.   S.  326,   i  63.   Am'd,  U   1906,   eh.  294.      IQ  effect  Sept.   1,   1908. 

S   1581.   [Am*d,  1802,  1807.]    Shares  of  Infants. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  infant 
when  the  guardian  shall  have  executed  to  such  infant  a  bond 
with  two  sureties  which  shall  be  approved  by  the  court;  or,  it 
any  of  the  moneys  arising  from  the  proceeds  of  such  sale  shall 
have  been  paid  to  the  county  treasurer,  and  on  du€  proof  that  such 
money  has  remained  uninvested  in  permanent  securities  for  the 
space  of  three  months,  may  direct  the  same  to  be  paid  to  the 
general  guardian  of  such  infant  upon  his  giving  an  undertaking 
in  an  amount  and  with  securities  satisfactory  to  the  court  for 
the  faithful  execution  of  bis  trust.  In  the  case  of  an  infant 
residing  without  the  state,  and  having  in  the  state  or  country 
where  he  or  she  resides  a  general  guardian  or  person  duly  ap- 
pointed under  the  laws  of  such  state  or  country,  to  the  control 
and  entitled,  by  the  laws  of  sach  state  or  country,  to  the  custody 
of  the  money  of  such  infant,  the  court,  upon  satisfactory  proof 
of  such  facts  and  of  the  sufficiency  of  the  bond  or  security  given 
by  such  general  guardian  or  person  in  such  state  or  country  by 
the  certificate  of  a  judge  of  a  court  of  record  of  such  state  or 
country,  or  otherwise,  may  direct  that  the  portion  of  such  infant 
arising  upon  such  sale  shall  be  paid  over  to  such  general  guardian 
or  person. 

L.   1802.  ch,  668;  L.  1897,  <*.  602.     In  effect  Sept.   1,  1897. 

S  1682.  [Am'd,  1893.]  ld.|  of  unknown  nnd  absent 
owners. 

Where  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  wnere  the  name  of  a  defendant  is  unknown,  or  where 
the  summons  has  been  served  upon  a  defendant  without  the  state, 
or  by  publication,  and  he  has  not  appeared  in  the  action,  the 
court  must  direct  his  portion  to  be  invested  in  permanent  secu- 
rities, at  interest,  for  hi.«*  benefit,  until  claimed  by  him  or  his 
legal  representatives,  but  after  the  lapse  of  twenty-five  years  from 
the  time  of  the  payment  into  court,  or  to  the  treasurer  of  any 
county,  of  any  portion  of  the  proceeds  of  the  sale  of  real  property, 
for  unknown  heirs,  heretofore  or  hereafter  to  be  made  in  any 
action  of  partition,  without  any  claim  therefor  having  been  made 
by  any  p<»rson  entitled  thereto,  and  upon  there  being  made  and 
presented  to  the  court,  at  a  special  term  thereof,  proof,  by  peti- 
tion or  otherwise,  showing  to  the  satisfaction  of  the  court  that 
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due  inquiry  for  such  uukuown  heirs,  or  their  representatives,  has 
been  made  and  that  they  cauuut  be  round,  and  that  no  claim  has 
been  made  for  such  portion  of  said  proceeUs  by  any  person  entitled 
thereto,  proceedmgs  shall  thereupon  be  taken  in  said  court,  and 
an  inyestigation  had  therein  as  to  the  heirship,  death  or  where- 
abouts of  such  unknown  heirs  or  their  representatives,  and  as  to 
the  known  heirs  of  the  ancestor  of  such  unknown  heirs,  the  next 
of  kin,  representatives  and  distributees  of  such  known  heirs,  apd 
as  to  all  persons  interested  in  such  proceeds,  and  their  respective 
interests  therein,  and  the  said  court  shall,  by  an  order  made  in 
the  action,  direct  that  a  notice  entitled  in  the  action  and  signed  by 
the  petitioner,  or  his  attorney,  and  directed  to  such  unknown 
heirs  or  their  representatives,  and  to  known  heirs,  their  next  of 
kin,  representatives  or  distributees,  and  all  persons  interested  in 
such  proceeds,  be  served  upon  them  by  the  publication  thereof, 
the  same  to  be  published  once  in  each  week  for  six  successive 
weeks  in  a  newspaper  published  in  the  county  where  the  action 
was  brought,  and  in  such  other  newspapers  as  the  court  may 
direct,  ordering  and  requiring  such  unknown  heirs,  or  their  repre- 
sentatives, and  all  known  heirs,  their  next  of  kin,  or  repre- 
sentatives, and  all  persons  interested  in  such  proceeds,  and  each 
of  them  to  be  and  appear  in  said  court  at  a  spe<'ial  term  thereof, 
at  a  time  and  place  to  be  specified  in  said  order  and  notice,  and 
at  least  six  weeks  from  the  date  of  the  first  publication  of  sucb 
notice,  to  then  and  there  establish  their  heirship  and  identity, 
kinship  and  interest,  and  submit  any  proof,  as  to  such  unknown 
heirs,  or  their  representatives,  and  the  known  heirs,  their  next 
of  kin,  representatives  or  distributees,  and  all  persons  Inter- 
ested and  their  interest  in  such  proceeds,  they  may  desire,  and 
that  in  case  of  their  default  in  so  doing,  that  the  said  proceeds 
will  be  distributed  and  paid  over  to  the  known  heirs  of  the  an- 
cestor from  whom  such  unknown  heirs  derived  title  thereto,  and 
to  their  heirs,  next  of  kin,  representatives,  distributees  and  as- 
signs, and  that  they  and  each  of  them  shall  thereafter  be  forever 
barrel  of  and  from  all  and  every  cause  or  causes  of  action  for 
such  proceeds,  or  on  account  thereof,  or  growing  out  of  the  dis- 
tribution thereof,  and  of  and  from  all  right,  title,  claim  and 
interest  in  and  to  such  proceeds,  and  shall  be  deemed  to  have 
surrendered  all  right,  claim  and  interest  in  and  to  such  proceeds. 
The  order  must  contain  a  directicm  that  a  copy  of  the  notice 
must  be  served  on  each  of  the  persons  named  in  the  order,  if 
within  the  state,  in  the  manner  prescribed  for  the  service  of  a 
summons  on  a  defendant  in  an  notion  in  the  supreme  court,  at 
least  twenty  days  before  the  time  specified  in  the  notice.  The 
publication  of  such,  notice,  as  required  by  said  order,  is  hereby 
made  and  shall  be  deemed  and  taken  for  all  purposes  to  be  due 
and  complete  service  upon  each  and  every  of  such  unknown  heirs 
or  their  representatives,  and  the  known  heirs,  their  next  of  kin, 
and  representatives,  and  all  persons  intereste<l  in  such  proceeds, 
of  due  notice  of  the  proceedings  to  distribute  and  pay  out  such 
proceeds,  and  shall  be  conr^lusive  unon  each  and  all  of  tn^m. 
Proof  of  such  persona]  service  may  be  made  by  the  affidavit  of 
the  person  making  the  same,  and  proof  of  the  miblicatlon  of 
rach  notice  may  be  made  by  affidavit  of  th4  publisher  of  sncli 
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puper  or  papers.  At  the  time  aud  place  specified  in  the  said 
uiuer  and  notice,  such"  unknown  heiis  or  tueir  representativeiiy 
aud  all  known  heirs,  their  next  of  &in,  repiHiseutauves  or  ais- 
tributees,  devisees,  aud  ail  persons  interested  in  such  proceeas, 
shall  appear  in  court,  in  person  or  by  attorney,  and  maKe  proox 
establisning  their  heirship  and  identity,  kinship  and  interest  in 
such  proceeds,  and  upon  proof  being  made  to  tne  satisfaction  of 
the  court  of  the  heirship  ana  identity  of  the  unknown  heirs,  the 
proceeding  for  distribution  shall  be  dismissed.  And  if  such  un- 
juiown  hBirs  or  their  representatives,  do  not  so  appear  in  court  at 
the  time  and  place  specified  in  such  notice  aud  oruer,  to  establish 
their  heirship  and  iaentity,  kinship  or  interest,  they  and  each  of 
them,  aud  every  person  claiming  under  or  through  them,  shall 
thereafter  be  forever  barred  of  and  from  all  and  every  cause  or 
causes  of  action  for  such  proceeds,  or  on  account  thereoi',  •!•  grow- 
ing out  of  the  distribution  of  such  proceeds,  and  of  aud  from  all 
right,  title,  claim  add  interest  in  and  to  such  proceeds,  aud  shall 
be  deemed  to  have  surrendered  all  right,  claim  and  interest  in 
and  to  such  proceeds.  Aud  upon  proofs  being  made  of  such  pub- 
lication, and  showing  to  the  satisfaction  of  the  court  that  such 
unknow^n  heirs  or  their  representatives  can  not  be  found,  or  are 
dead,  the  said  court  shall  have  power  to  decree  accordingly,  and 
to  decree  that  the  share  or  interest  of  such  unknown  heirs  in 
such  real  property  was  vested,  at  the  time  of  such  sale,  in  the 
known  heirs  of  the  ancestor  from  whom  such  unknown  heirs  de- 
rived title  thereto,  and  to  decree  that  the  unclaimed  portion 
of  such  proceeds  was  vested  at  the  time  of  such  payment  in  such 
^nown  heirs,  and  that  such  heirs,  their  heirs,  next  of  kin,  repre- 
sentatives, distributees,  devisees  and  assigns,  are  entitled  thereto; 
and  the  snid  court  shall  make  an  order  in  such  action,  directing 
the  payment  to  them,  or  their  assigns,  of  the  respective  shares 
or  portions  of,  or  interest  in  such  proceeds  to  which  they  are 
entitled;  and  which  order  shall  be  entered  in  the  office  of  the 
clerk  of  the  county  where  the  original  action  was  brought,  and 
after  .having  been  so  entered  for  three  months,  shall  be  con- 
clusive evidence  of  the  regularity  of  the  proceedings  upon  which 
it  is  based,  and  of  all  the  facts  set  forth  therein;  and,  upon  serving 
upon  the  county  treasurer  a  certified  copy  of  such  order,  the 
treasurer  shall  so  pay  over  and  distribute  such  proceeds,  after  de- 
ducting his  lawful  commissions,  and  shall  thereupon  be  ex- 
empt from  all  liability  on  account  thereof;  and  if  any  such  pro- 
ceeds shall  hffve  been  paid  over  by  any  county  treasurer  to  the 
treasurer  of  the  state  of  New  York,  under  the  provisions  of  sec- 
tion seven  hundred  and  fifty-three  of  this  act,  due  notice  of  said 
applications  and  pi«oceedingR  s^all  be  given  to  the  comptroller  of 
the  state  of  New  York,  and  the  said  proceeds  shall  be  paid  out 
by  the  treasurer  of  the  state  of  New  York,  as  provided  by  sec- 
tions seven  hundred  and  fifty-one  and  seven  bnndrpd  and  fifty- 
three  of  this  act.  pr>t^  upon  such  payment  he  shall  thereupon  be 
exempt  from  all  liability  on  account  thereof. 
L.  un,oh.90B. 
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I  1688.  Id.)  of  tenants  of  particular  e»tate«« 

Where  a  portion  of  the  proceeds  representing  an  nndirided 
share  or  interest,  is  invested  for  the  benefit  of  a  tenant  for  Ufe, 
or  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  pro- 
vifiions  of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
it  is  invested,  while  his  or  her  right  continues. 
2R.6.SaM6«,am'd.    See  I  liStt,  ante. 


I  1S84.  Court  may  reaaire  security  to  refund. 

The  court  may,  in  its  discretion,  require  any  person,  before  he 
receives  his  portion  of  the  proceeds  of  the  sale,  to  give  such  se- 
curity as  it  directs,  to  the  people,  or  to  such  parties  or  other  per- 
sons, as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 
U.,  i  87,  am'd. 


I  158S.  Security  to  be  taken  In  name  of  county  treasurer. 

A  security  taken  under  any  provision  of  this  article,  except 
as  otherwise  specially  prescribecl  therein,  must  be  taken  in  the 
name  and  official  title  of  the  county  treasurer  of  the  county  in 
which  the  property  sold  is  situated.  He,  and  his  successors  in 
office,  must  hold  the  same  for  the  use  and  benefit  of  the  persons  - 
interested,  subject  to  the  order  of  the  court. 
Id.,  I  OB,  am'd  by  L.  1848,  ch.  277,  II  (4  Bdm.  G«).   See  1 745,  Mta. 
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I  1686.  Aetlon  thereavon. 

The  court  may  iu  its  diHcretion,  and  upon  such  terms  and  condi- 
tions as  justice  requires,  make  an  order,  ailowiug  a  person  inter- 
ested in  a  security  specified  in  the  last  section,  to  maintain  an 
action  thereupon  in  the  name  of  the  county  treasurer. 

8  B.  S.  SaO,  i  71,  am'd.    See  H  746-754,  ante. 

I  1587.  CompeaMAflon  to  eauAlise  partition* 

Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respective  rights,  without  prejudice 
to  the  rights  or  interests  of  some  of  them,  the  final  judgment 
may  award  compensation  to  be  made  by  one  party  to  another  for 
equality  of  partition.  But  compensation  cannot  be  so  awarded 
against  a  party  who  is  unknown,  or  whose  name  is  unknown. 
Nor  can  it  be  awar-ded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  sufhcient  to  pay  it,  and  that  his  in- 
terests will  be  promoted  thereby. 

I  1688.  ProoeedinflTs  on  dcatli  of  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  interest 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  party 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  issued,  to  bring 
him  in  accordingly. 

1  R.  8.  887.  If  6  and  7  (2  Bdm.  402.  403). 

i  1II89.  Reat«»  etc.,  may  be  adjn»ted. 

Nothing  contained  In  this  article  prevents  the  court  from  ad- 
justing, in  the  interlocutory  or  final  judgment,  or  otherwise,  as 
the  case  requires,  the  rights  of  one  or  more  of  the  parties,  as 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the  rents 
or  profits  of  a  share,  or  part  of  a  snare. 

1  1690.  [Am'd,  IHWiy  lf»OG.l  Partition  1»y  «nardlan  of 
Infant,  committee  of  lunatic,  etc. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds 
real  property,  iu  joint  tenancy  or  in  common,  the  general  guard- 
ian of  the  infant,  or  the  committee  of  the  idiot,  lunatic,  or 
habitual  drunkard,  may  apply  to  the  supreme  court  or  to  the 
county  court  of  the  county,  wherein  the  real  property  is  situated, 
for  authority  to  agree  to  a  partition  of  the  real  property.  AVhere 
such  application  affects  the  interests  of  an  incompetent  person 
who  has  been  committed  to  a  state  institution,  and  is  an  inmate 
thereof,  notice  of  such  application  must  be  given  to  the  superin- 
tendent, acting  superintendent,  or  state  otficer  having  special 
jurisdiction  over  the  institution  where  the  incompetent  person 
IB  confined. 

2  R.  S.  300,  331.  SS  ^  <i°(i  SO  (2  Rdm.  341);  L.  1006,  eb.  4^4.  In  effect 
Sept.   1.  1006. 

I  1591.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  and  to  be  partitioned;  must  state  the 
rights  and  interests  of  the  several  owners  thereof;  must  specify 
the  particular  partition  proposed  to  be  made;  and  must  be  verified 


c.  14, 1. 1,  a.  2  FOR  PARTITION.  f  f  1502-95 

by  affidavit.    The  court  may  order  notice  of  the  application  to  be 
given  to  such  persons  as  it  thinks  proper. 
Id.,    I   87. 

i  1S»2,  [Am'd,    188<f.]    Court   may    antliorlBe    partition. 

If,  after  due  inquiry  into  the  merits  of  the  application,  by  a 
reference  or  otherwise,  the  court  is  of  the  o[>inion  that  the 
interests  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard  will  be  promoted  by  the  partition,  it  may  make  an 
order  authorizing  the  petitioner  to  agree  to  the  partition  pro- 
posed, and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or 
habitual  drunkard,  to  execute  releases  of  his  right  and  interest 
in  and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.  The  court  may, 
in  its  discretion,  for  the  furtherance  of  the  interests  of  said 
infant,  idiot,  lunatic,  or  habitual  drunkard,  direct  partition  to 
be  so  made  as  to  set  off  to  him  or  them  his  or  their  share  in 
common  with  any  of  the  other  owners,  provided  the  consent  in 
writing  thereto  of  such  owners  shall  be  first  obtained. 
2  R.  S.  330.  331,  {{  87  and  00;  L.   1886,  eta.  206. 

i   1598.   Effect  of  release*. 

Releases  so  executed  have  the  same  validity  and  effect,  as 
if  they  were  executed  by  the  person  in  whose  behalf  they  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
to  manage  his  afifairs. 

Id..  §{  88a  and  91,  am'd. 

5  1604.  "When  tlie  State  In  Interested. 

The  people  of  the  State  may  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as  a  private  person.  In  such  a  case,  the  summons  must  be 
served  upon  the  attorney  general,  who  must  appear  in  behalf 
of  the  people. 

Id.,   U  98  and  93,   azn'd. 

I  1695.  Exemplllled  copy  of  Judarment   may  be  recorded. 

An  exemplified  copy  of  the  judgment-roll,  or  of  the  final 
juidgment,  in  an  action  for  partition,  may  be  recorded,  in  the 
office  for  recording  deeds,  in  each  county  in  which  any  real 
property  affected  thereby  is  situated. 

L.   1846,  ch.   182.   §  2  (4  Edm.  438). 

4»1 
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article:  third. 

Action  for  dower. 

8m.  1596.  limitation  of  action  for  dower. 

1597.  Agalost  wbom   action   to  be  brought. 

1598.  Wbo  may  be  Joined  as  defendants. 

1599.  Id.;  wbere  defendanu  claim  in  severalty. 

1600.  Damages  may  be  recorered;  how  estimated. 

1601.  Id.;  in  action  against  alienee  of  husband. 

1602.  Id.;  wbere  sereral  parcels,  etc. 

1603.  Id.;  against  heirs,  etc.,  aliening  land. 

1604.  Action  barred  by  assignment  of  dower. 

1605.  Ck)llu8ive  recovery  not  to  prejudice  infant. 

1606.  Complaint. 

1607.  Interlocutory  Judgment  for  admeasurement. 

1608.  Oath  of  commissioners,  etc.;  removal;  filling  vacancy. 

1609.  Dower,  how  administered. 

1610.  Report  thereupon. 

1611.  Setting  aside  report. 

1612.  Fees  and  expenses. 

1613.  Final   Judgment. 

1614.  PlalntifT  may  recover  sum  awarded;  court  may  modify  Jadgmant 

1615.  Junior  incumbrancers;   not  affected  by   admeasurement. 

1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

1617.  Plaintiff  may  consent  to  receive  a  gross  sum. 

1618.  Defendant  mav  consent  to  pay  it;  proceedings  tbereopon 

1619.  Interlocutory   Judgment  for  sale. 

1620.  Id.:  directing  a  part  to  be  laid  off. 

1621.  Liens  to  be  ascertained. 

1622.  Id.;  payment  of;  or  sale  subject  to. 

1623.  Report  of  sale. 

1624.  Final  Judi?ment  thereon. 

1625.  Certain  provisions  of  article  second  made  api^lcable. 

i  1606.  [Am'd,  1882.]    lilmitaHon  of  action  for  dower. 

An  action  for  dower  must  be  commenced  by  a  widow,  wnthis 
twenty  years  after  the  death  of  her  husband;  but  if  she  is,  at 
the  time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charfre,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possession, 
shall  have  recognized  such  claim  of  dower  by  any  statement 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a<deed  of  real  estate  to  be  recorded,  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  lands  in  question,  wherein  such 
owner  or  owners  were  parties,  such  right  of  dower  shall  have 
been  distinctly  recognized  as  a  subsisting  claim  against  said 
lands,  the  time  after  the  death  of  her  husband,  and  previous 
to  such  acknowledgment  in  writing  or  such  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  this 
section. 

1  B.  S.  742,  8  18  a  Edm.  693). 

I  169T.  Aaraflnist  ^rhom  action  to  be  bromrbt. 

Where  the  property,  in  which  dower  is  claimed,  Is  actually 
occupied,  the  occupant  thereof  must  be  made  defendant  in  the 
action.    Where  it  is  not  so  occupied,  the  action  must  be  brought 
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nj^aiDst  some  persou  excrcisini;  acts  of  owaersbip  thereupon,  or 
ciuimiug  title  thereto,  or  au  ui teres t  tnereiu,  at  the  time  o£  the 
commencemeut  oX  the  uctiou. 

See  §  1602.  ante. 

§  1G08.  y^rtko  max  be  Joined  «•  defendants* 

In  either  of  the  cases  specified  iu  the  lout  section,  anjr  other 
person,  claiming  title  to,  or  the. right  to  the  possession  of,  the 
real  property  in  which  Uower  is  claimed,  may  be  joined  oa  de* 
fendant  in  the  action. 

See  U  452.  1003.  ante. 

I  ICOO.  Id.;  where  defendantii  claim  In  seTeralty. 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real 
property  of  which  the  plaintiU's  husband  died  seized,  or  in  all 
the  real  property  which  he  aliened  by  one  conveyance,  all  the 
persons  in  possossiou  of,  or  claiming  title  to,  the  property,  or 
any  part  tnereof,  may  be  made  defendnnts,  although  they 
possess  or  claim  title  to  different  portions  thereof  in  severalty. 

I  lOOO.  Damasreai  may  be  recovered  |  how  estimated. 

Where  a  widow  recovers,  in  an  action  therefor,  dower  in 
property,  of  which  her  husband  died  seized,  she  mny  also  recover, 
in  the  same  action,  dnmn^^cs  tor  withholding  her  dower,  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of 
the  property,  with  interest;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or,  where  it  is 
against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  defendant;  and  In  exich  case,  to  the  time  of 
the  tri:il,  or  application  for  Judgment,  as  the  case  may  be;  but 
not  exceeding  sis  years  in  the  whole.  The  dn mages  shall  not 
include  any  thing  for  the  use  of  permanent  improvements,  made 
after  the  death  of  the  husband. 
1  B.  8.  742,  $i  10,  20  end  21  (1  Edm.  6M). 

I  lOOl.  Id.  I  in  netlon  aflraiuat  alienee  of  hnaband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
last  section,  she  may  also  recover,  in  the  same  action,  damages 
for  withholding  her  dower,  to  be  computed  from  the  commence- 
ment of  the  action;  but  they  shall  not  include  any  thing  for  the 
nse  of  permanent  improvements,  made  since  the  proper^  was 
aliened  by  her  husband.  In  all  other  respects,  the  same  must 
be  computed  as  prescribed  in  the  last  section. 

f  1002.  Id.  I  fvhere  several  pareeln,  etc. 

The  last  two  sections  do  not  authorise  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholding 
dower,  in  any  ])ortion  of  the  property  not  occupied  or  claimed 
by  him. 

See  H  1506  and  1600.  ante. 

f  1<I08«  Id.)  aaralnst  heirs,  etc.,  allenlnar  land. 

Where  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
against  him,  her  damages  for  withholding  her  dower,  from  the 
time  of  the  death  of  her  husband  to  the  time  of  the  alienation, 
not  exceeding  six  years  in  the  whole.  The  sum  recovered  from 
him  must  ^  4educt^d  from  the  sum,  which  she  would  otherwise 
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be  entitled  to  recorer  from  the  grantee;  and  any  sum  recovered 
as  damages  from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1  B.  S.  743.  S  22  (1   Edm.  G04). 

i  ie04.  Action  Ikarred  1»t  aiMisniitest  of  dowor. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower,  in 
satisfaction  of  her  claim  upon  the  property  in  qnestion,  bars  aa 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,  s  23. 

{  1005.  Collmiive  recovery  not  to  prejudice  infant. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  his  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comes 
of  full  age.  he  may  brmg  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possession, 
although  that  is  more  than  six  years  before  the  commencement 
of  the  action. 

Id.,   S  24.  aixi*d. 

1  1006.  Complaint. 

The  complaint,  in  an  action  for  dower,  must  de«crib<»  the 
property,  as  prescribed  in  section  1511  of  this  act;  and  must  set 
forth  the  name  of  the  plaintiff's  husband. 

2  R.  S.  304,  S  10  (2  (:dm.  313).  am*d.    See  i  1400.  ante. 

i  1607.  Intcrlocntorr  Jadgrnient  for  ndmcasarement. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
If  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  proi)erty 
described  in  the  complaint,  an  uiterlocutory  judgment  must  be 
rendered;  which,  except  as  otherwise  proscribed  in  this  article, 
must  direct  that  the  plaintiff's  dower  in  the  property,  particu- 
larly describing  it,  be  admeasured  by  a  referee,  designate*!  in 
the  judgment,  or  by  three  reputable  and  disinterested  freeholders, 
designated  therein,  as  commissioners  for  that  purpose. 

Based  on  2  R.  8.  811.  f  66;  id.  440  (2  Edm.  320.  611). 

1  1008.  Oath  of  commiMslonersy  etc.;  remoTal)  illllns 
▼acancjr. 

Each  of  the  commissioners,  or  the  referee,  as  the  case  requires, 
must,  before  entering  upon  the  execution  of  his  duties,  subscribe 
and  take  au  oath,  before  an  officer  s}>ocified  in  section  842  of  this 
act,  to  the  effect,  that  he  will  faithfully,  honestly  and  impartially 
discharge  the  trust  reposed  in  him.  The  onth  must  be  filed  with 
the  clerk,  before  a  commissioner  or  a  referee  enters  upon  the 
execution  of  his  duties.  The  court  may,  at  any  time,  remove 
the  referee,  or  either  of  the  commissioners.  If  either  of  them 
dies,  resigns/ or  neglects  or  refuses  to  serve,  or  is  removed,  the 
eonrt  may.  from  time  to  time,  appoint  another  person  in  his 
place. 

2  B.  S.  480.  91  11  and  12  (2  Rdra.  R12).  ain*d.    See  §  1660.  ante. 

I  1000.  Dower,  liow  admea«nred. 

The  referee  or  the  commissioners  must  execute  their  duties  in 
the  following  manner; 
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1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 
the  best  interests  of  all  the  parties  concerned,  admeasure  and 
lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plaintiff,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  property 
of  which  dower  is  to  be  admeasured,  designating  the  part  so  laid 
off  by  posts,  stonesy  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into  pon- 
sideration  any  permanent  improToments,  made  upon  the  real 
property,  after  the  death  of  the  plaiutiff*B  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improvements 
must  be  awarded  within  the  part  not  laid  off  to  the  plaintiff;  or, 
if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  so  much  of  those  improve- 
ments, as  is  included  in  the  part  laid  off  to  her. 

d.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the  parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  prescribed  in  the  foregoing  subdivisions 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  R.  8.  480,  S  18,  as  am'd  by  L.  1868,  cb.  4S3.  %  1. 

S  1010.  Report  thereiipo». 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them» 
must  make  a  full  report  of  their  proceedings,  specifying  therein 
the  manner  in  which  they  have  discharged  their  trust,  with  the 
items  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  Isid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  ooinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  admeas- 
ured, they  must  state  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
and  must  be  filed  in  the  office  of  the  clerk. 

Id.,  f  18,  am'd  by  L.  1809.  cb.  433.  8  2. 

i  1011.  SettlnflT  aside  report. 

Upon  the  application  of  any  party  to  the  action,  and  upon 
good  cause  shown,  the  court  may  set  aside  the  report,  and,  if 
necessary,  may  appoint  new  commissioners,  or  a  new  referee, 
who  must  proceed,  as  prescribed  in  this  title,  with  respect  to 
those  first  appointed. 

Id.,  f  16.  ani'd. 

I  aMNUft.  V*o««  and  ezpemies. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  refer#e, 
including  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
under  the  direction  of  the  court:  and  the  amount  thereof  must 
be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
of  her  costs. 

SnbBtltuted  for  id.,  |  25.    See  |  1665.  ante. 
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I  1618.  Final  Jndirnient. 

Upon  the  report  beinff  confirmed  by  the  court,  final  judgment 
must  be  rendered.  If  the  referee  or  commissioners  have  admeas- 
ured and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her  natural  life,  the  pos- 
session of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupou 
after  she  takes  possession.  If  the  referee  or  the  commissioners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  Interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  juajg^nent, 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  property, 
during  her  natural  life.  The  final  judgment  may  also  award 
damages  for  the  withholding  of  dower. 

See  2  B.  S.  489,  S  18,  and  L.  1868,  cb.  433.  S  3  (7  Bdm.  449). 

I  1614.  Plaintiff  majr  reco-rer  mnwn  a^rarded;  conrt  mar 
modify  Jndvment. 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  tne  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership,  and 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid, 
she  may  maintain  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  instalments,  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  value  of  the  real  property  has  materially 
increased  or  diminished,  the  court  may,  by  an  order,  to  be  made 
upon  notice  to  all  the  persons  interested,  modify  the  final  judg- 
ment, by  increasing  or  diminishing  the  sum  to  be  paid  to  the 
plaintiff. 

h.  1868.  cb.  438.  1  8. 

i  1616.  Junior  inenmbrancersi  not  affeeted  by  admeaanre* 
ment. 

Where  a  portion  of  the  property  is  admeasured  and  laid  off 
to  the  olaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the  plain- 
tiff's right  of  dower,  attaches,  during  the  life  of  the  plamtiff, 
to  the  residue,  or  to  the  portion  or  share  of  the  residue  which 
was  subject  to  it,  as  if  the  portion  laid  off  to  the  plaintiff  had 
not  been  a  part  of  the  property. 

L.  1870,  ch.  717.  1  2,  am'd  by  L.  1874.  ch.  268  (9  Bdm.  88ot 

I  1616.  Appeal  not  to   stay  exeontlon.  If  ■mil  ■  lalilim  la 

An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff 
possession  of  the  part  admeasured  and  laid  off  to  her,  does  not 
stay  the  execution  thereof,  unless  the  court,  or  a  judge  thereof, 
grants  an  order  directing  such  a  stay.  Such  an  order  shall  not 
be  granted,  if  an  undertaking  is  given  on  the  part  of  the  re- 
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spondent,  with  one  or  more  sureties,  approved  by  the  court,  or 
a  judge  thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
is  reversed  or  modified,  and  restitution  is  awarded,  she  will  pay, 
to  the  person  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her,  or  of  the 
gortion,  restitution  of  which  is  awarded,  during  the  time  she 
olds  possession  thereof,  by  virtue  of  the  judgment* 

Ij.  18e»,  ch.  438,  §  4  (7  Bdm.  450).    See  S«  1331,  1362.  a 


I  1017.  Plaintllf  mar  consent  to  deceive  a  flrross  sviin. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interiocutory  judgment  is  rendered,  by  reason  of  the  defend* 
ant's  default  in  appearing  or  pleading,  or,  where  an  issue  of 
fact  10  joined,  at  any  time  before  the  commencement  of  the  trial, 
file  with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  in  the  real  property 
described  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

L.  1870,  ch.  717,  8  1  (7  Bdm.  771),  amM. 

§  1018.  Defendant  max  consent  to  pay  it|  proceeding* 
tlievenpon. 

At  any  time  after  a  consent  is  filed,  -as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, ascertain  the  value  of  the  ^faiutiff^s  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  and  make  an  order,  direct- 
ing payment,  by  the  applicant,  of  the  sum  go  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
party,  and  rendering  judgment  against  him  or  her  or  in  both 
modes.  ' 

i  1619.  Inter locntory  Jndsrment  for  Bale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
ih*i  last  section  but  one,  and  she  is  entitled  to  an  interlocut<)ry 
judgmont  in  the  action,  the  court  must,  upon  the  application  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  property  can  be  admeasured  and  lail  off  to 
the  plaintiff,  as  tenaut  in  dower,  without  material  Injury  \o  the 
interests  of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
parcel  cannot  be  so  admeasured  and  laid  off,  the  interlocutory; 
Judgment  must,  except  in  the  case  specified  in  the  next  section,' 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  fr(>tn, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
or  of  a  notice  of  the  pendency  of  the  action,  as  prescribed  in 
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article  ninth  of  this  title,  be  barred  of  and  from  any  right,  title, 
or  interest  in  or  to  the  property  sold. 
L.  1870,  ch.  717,  H  1  and  8.  am'd. 

i  1620.  Id.  I  directing  a  part  to  be  laid  olC 

In  a  case  specified  in  section  1617  of  this  act,  where  the  prop- 
erty, or  a  part  thereof,  consists  of  one  or  more  vacant  or  uuim- 
proTed  lots,  the  plaintiff's  conseut  may  contain  a  stipulation  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  directing  a 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  commis- 
sioners be  appointed  to  admeasure  and  lay  off  to  the  plaintiflf  a 
distinct  parcel,  out  of  the  vacant  or  unimproved  lots;  and,  if 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  sum  be 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the  next 
three  sections.  The  plaintiff's  title  to  each  distinct  parcel,  ad- 
measured and  laid  off  to  her,  as  prescribed  in  this  section,  is 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admeasuring 
and  laying  off  the  same,  the  commissioners  must  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  the  plaintiffs 
right  of  dower  in  the  vacant  or  unimproved  lots,  out  of  which 
the  admeasurement  is  to  be  made;  which  must  be  ascertained, 
in  proportion  to  the  value  of  those  lots,  as  prescribed,  in  the  next 
three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her  out  of 
the  proceeds  of  a  sale. 

Id.,  f  6. 

I  lesn.  Liens  to  be  aseertataetl. 

Before  an  interlocutory  judgment  is  rendered  fO^  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain 
whetner  any  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.  Except  as  otherwise  expressly  prescribed  in 
this  article,  the  proceedings  upon  and  subsequent  to  the  refer- 
ence must  be  the  same,  as  prescribed  in  article  second  of  this 
title,  where  a  reference  is  made  as  prescribed  in  section  1661 
of  this  act. 

Id.,  S  2,  am'd  by  L.  1874,  ch.  258  (9  Bklm.  880). 

I  1682.  Id. I  parment  of)  or  sale  snbjeot  to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  right 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  property  be  sold  either  subject  to  the  lien,  or  discharged 
ftrom  the  lien;  and,  in  the  latter  case,  that  the  officer  making  the 
sale  pay  the  amount  of  the  lieu,  out  of  the  proceeds  of  the  sale. 

id.,  f  4. 

I  1628.  Report  of  sale. 

Immediately  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  piirchoser,  the  officer  making  the  sale  must 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  name 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  if  the 
piaQperty  was  sold  in  parcels,  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  oarcel  sold  to  n<m;  the  sums 
whlcn  the  officer  has  paid  out  of  the  proceeds  of  the  sale,  pur- 
suant to  the  Interlocutory  judgment;  the  purpose  for  which  each 
j(»ayment  was  made;  the  amount  and  items  of  his  fees  and  ex- 
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penses;  and  the  net  amount  of  the  (>roceed8,  alter  deducting  the 
payments. 
L.  1870,  ch.  717,  }  6. 

i  1024.  Final  Jndvineiit  thereon. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  is  equal  to  the  value  of  the  plaintiffs  dower  in  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  annuities.  The  court  must  thereupon  render  final  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distributed  among  the  persons  entitled  thereto. 

Id.,  f  5,  am'd. 

I  1626.  Certain  provisions  of  article  second  made  'ap« 
plieable. 

The  proTisions  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  the  distribution,  invest- 
ment, and  care  of  the  proceeds,  apply,  as  far  as  they  are  appli- 
cable, to  a  sale  made  as  prescribed  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  in  the  last 
section. 

See  81  1680.1680.  ante. 
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article:  fourth. 

Action  to  foreclose  a  mortgage. 

Bee.  1626.  Final  Judgmont;   what  to  contain. 

1027.  Pernon    liable    for   mortgage    d(>bt    may    be    made   defendant,    etc.; 

wUou  people  of  Ktate  may  be  maile  u  party. 

1028.  Other  actions  for   mortguKe  dt'bt,   when   probibltpd. 

1629.  Complaint  to  state   wht'tUer  Buch   action  brought. 

1630.  If  Judgment  rendered  therein,   execution  must  be  returned. 
KSl.  Notice  of  i>eudeucy  of  aotlou  to  be  filed. 

16.S2.  Effect  of  conveyance  ujwn  sale. 

KKW.  DiRiiosltion   of   surplus. 

HKJ4.  When  complaint  to  be  diBmlwed  on  payment  of  snm  due. 

1035.   Paj'ment   after  Judgment;    when   piXKreedlngs  to  be  iftayed. 

1636.  When  part  only  of  the  property  to  Iw  sold. 

1637.  When  the  wliole  proiwrty  may  be  t^old. 

§   1020.   Final  Juclffment;  ^n^liat  to  contain. 

In  an  action  to  foreclose  a  mortpapp  upon  real  property,  if  the 
plaintiff  becomes  entitled  to  final  judgment,  it  uinst  direct  the 
sale  of  the  property  mortcrajred,  or  of  such  part  thereof  as  is 
sufficient  to  discharge  the  mortgage  debt,  the  expenses  of  the 
sale,  and  the  costs  of  the  action. 
2  R.   S.   191,   S  1^1   (2  Edm.   100). 

S  1627.  [Am*c1,  lAOO,  1008.]  Pcrnon  liable  tor  mortfraffr« 
debt  may  be  made  defendant,  etc.^  ^vben  people  of  state 
uiay  be  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  tor  the  payment  of 
the  debt  secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  niortgage(i  property,  and  the  application  of  the  proceeds, 
pursuant  to  the  directions  contained  therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  Slate  of  New  York  have  an 
interest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  private  person.  In  such  a  case,  the  sum- 
mons must  be  served  upon  the  attorney-general,  who  must  ap- 
pear in  behalf  of  the  people. 

Id.,  H  152  and  IM.  and  Co.  Proc.,  part  of  $  1G7.  L.  1899,  ch.  528;  L. 
10<»S,   ch.    2R4.      In   effect   Sept.    1,    1008. 

Act  of  1008  does  not  apply  to  any  action  pending  In  any  court  when  such 
act  takes  effect. 

$  1028.  Other  aetionn  for  mortjraffre  debt,  T»*hen  pro- 
hibited. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  maintained,  to  recover  any  part 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  action  was  brought. 
Id.,  I  153. 

I   1020.  Complaint  to  iitate  Trhether  such  aetion  bronsht. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  must  state,  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 
any  part  thereof  has  been  collected. 

Jet,  S  iw* 
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'  f  16WK   If  J«d«meMt  rendered  tlierelB»  exeewtion  mii«t  be 
returned. 

Where  final  judgment  for  the  plaintiff  has  been  rendered,  in 
an  action  to  recover  any  part  of  the  mortgage  debt,  an  action 
shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  shoriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  reside* 
without  the  State,  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed^  and  haa  been  returned  wholly  or  partly  un- 
satisfied. 

2  a.  8.  X91,  I  166.     See  I  1432. 

f  1031.  Notice  of  pendeney  of  action  to  be  flleu. 

The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sale  is  rendered,  file,  in  the  clerk's  office  of  each 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  section  1670  of  this  act; 
which  must  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  it. 

Go.  Proc.,  part  of  |  182.   See  Bole  60. 

1  1082.  Bffect  of  oonveya-ne*  npoa  sale. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property,  vesu  in 
the  purchaser  the  same  estate,  oiuy,  that  would  bave  rested  in 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  convey ance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

2  B.  S.  191.  I  ie». 

1683.   [Am'd,    lOOA.]     Dlepoaltlon    of   enrplnat    dntles    of 
leer  mavlnsr  nale. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying 
the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and 
the  costs  of  the  action,  it  must  be  paid  into  court,  for  the  u«e  of 
the  person  or  persons  aptitled  thereto.  If  any  part  of  the  sur- 
plus remains  in  court  for  the  period  of  three  months,  the  court 
must,  if  no  application  has  been  made  therefor,  and  may,  if  an 
application  therefor  is  pending,  direct  it  to  be  invested  at  inter- 
est, for  the  benefit  of  the  person  or  persons  entitled  thereto,  to 
be  paid  upon  the  direction  of  the  court.  Within  thirty  days 
after  completing  the  sale,  and  executing  the  proper  conveyance 
to  the  purchaser,  unless  such  time  be  extended  by  an  order  of 
the  court  entered  in  the  office  of  the  clerk  within  said  thirty 
days,  the  officer  making  the  sale  must  file  with  the  clerfc  his  re- 
port under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments 
were  ordered  to  be  made. 

Id.,  last  clause  of  SS  160  and  100.  Am*d  L.  1008,  ch.  294.  In  effect  Sept. 
1.  1908.  ^j 
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f  iaa4.  "Wlien  complain*  to  be  diaailMied  oa  paynwnt  of 
■am  dae. 

Where  an  action  is  brought  to  foreclose  a  mortgage  up^  real 
property,  upon  which  a  portion  of  the  principal  or  interest  is 
due,  and  another  portion  of  either  is  to  become  due,  the  complaint 
must  be  dismissed,  without  costs  against  the  plaintiff,  upon  the 
defendant  payini?  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 

Id.,  jl  161. 

S  1035.  Payment  after  Jadsmcnt;  T»-hen  proceedings  to 
be   stayed. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed;  but,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due. 

2   R.    S.    191,    I    162. 

S   1030.  IVben  part  only  of  tbe  property  to  be  sold. 

Whore  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  tbe  interests  of  the  parties,  the  final  judfrmcnt  must 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  place, 
than  is  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plrfintiff  may  apply  for  and  obtain  such  an  order,  as  often 
as  a  default  happens. 

Id.,  part  of  tfi  1&3  and  1C4,  consolidated. 

(   1637.  IVheu  the  >vhoIe  property  n&ay  be  sold. 

If,  in  a  case  specified  in  the  last  three  sections,  it  appears  that 
the  mortgaged  property  is  so  circumstan^'d,  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property-  be  s<dd:  that  the  proceeds 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  the 
expenses  of  tbe  sale,  be  either  applied  to  the  satisfaction  of  the 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  inter- 
est, as  justice  requires;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessarv, 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  W  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due. 
Id.,  II  166  and  166,  amM. 

432 


c.  14, 1. 1,  a.  5  REAL  PROPERTY.  §§  1038-^9 

A&TIOLB  FIFTH. 

Aetian  to  compel  the  determination  of  a  claim  to  real  pmpertf. 

Bee.  1688.  Who  may  maintain  action. 
168D.  Oomplatnt. 
1040.  Proceedings  wben  defendant  deniea  xaalnttff'a  Utie. 

1641.  Id.;    when   he  pleads  title. 

1642.  Proceedlnga  the  eame  at  In  ejectment. 

1643.  Proceedlnga  when  defendant  dalms  In  reTeitton  or  remalnAav* 

1644.  Judgment  awarding  defendant  poaoeaalon,  etc. 
1646.  Judgment  for  plalntur. 

1646.  Bffect  ef  Judgment. 

1647.  Action  to  detejrmlne  widow's  dower. 

1648.  Proceedings,  If  plaintiff  admlU  defendant's  claim. 

1649.  Id.;    when  defendant's  clahn   is  denied. 
1660.  This  article  applies  to  corporations. 

1  lOSa  [Am^a,  1891,  1904.1   Wito  msLT  maintain  action. 

Where  a  person  has  been,  or  he  and  those  whose  estates  he  has, 
have  beon  for  one  year  in  possession  of  real  property,  or  of  any 
andivided  interest  tnerein,  claiming  it  in  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten,  he  may  maintain  an  action  against 
any  other  person  to  compel  the  determination  of  any  claim  adverse 
to  that  of  the  plaintiff  which  the  defendant  makes,  or  which  it  ap- 
pears from  the  public  records  the  defendant  might  malce  to  any 
estate  in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years 
not  less  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 
interest  in  that  property,  incluaing  any  claim  in  the  nature  of  an 
easement  therein,  whether  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  including  any  lien  or  incumbrance  upon  said 
property,  of  the  amount  of  value  of  not  less  than  two  handred  and 
fifty  dollars.    But  this  section  does  not  apply  to  a  daim  for  dower. 

2  R.  8.  812,  I  1  (2  Bdm.  S21).  as  am'd  by  Co.  Proc.,  f  449;  Ll  1848,  eh.  00; 
L.  1864,  ch.  116;  Ij.  1886.  ch.  611;  U  1860,  cb.  173;  U  1864,  ch.  219;  L.  1801, 
ch.  210;  U  1904,  ch.  626.    In  eCtect  Sept.  1,  1904. 

I  1639.  [Am'd,  1801,  1904.]    Complaint. 

The  complaint  in  such  an  action  must  set  forth  facts  showing: 

1.  The  plaintiff's  right  to  the  real  property;  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten;  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with  the 
source  from  or  means  by  which  his  title  immediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was, 
and,  for  the  one  jy^ear  next  preceding,  has  been  in  bis  possession, 
or  in  the  ^session  of  himself  and  those  from  whom  he  derives 
his  title,  either  as  sole  t^ant,  or  as  joint  tenant,  or  as  tenant  in 
common  with  others. 

3.  That  the  defendant  unjustly  claims,  or  that  it  appears  from 
the  public  records  that  the  defendant  might  unjustly  claim  an 
estate  or  interest  or  easement  therein,  or  a  lien  or  incumbrance 
thereupon  of  the  character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  sec- 
tion fifteen  hundred  and  eleven  of  this  act.  The  demand  for  judg- 
ment may  be  to  the  effect  that  the  defendant  and  every  person 
claiming  under  him  to  be  barred  from  all  claim  to  an  estate  in  the 
property  described  in  the  complaint,  or  from  all  claim  to  an  inter- 
est or  easement  therein,  or  a  lien  or  incumbrance  thereupon,  of 
the  character  specified  in  the  last  section,  or  it  may  combine  two 
or  more  of  said  demands  with  other  demand  for  appropriate  relief. 

Id.,  I  2.  am*d.  See  Oo.  Proc,  f  449;  L,  1891,  ch.  210;  U  1904*  oh.  QS6. 
In  effect  Sept.  J,  190*. 
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i  1640.  Prooeedinva  'vrben  defelidAiit  denies  plAintlIPe 
title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters 
specified  in  subdivision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor, 
dismissing  the  complaint,  and  awarding  to  him  costs  against  the 
phiintiff. 

2  B.  S.  812.  I  7,  nm*d  by  L.  1886.  ch.  611. 

I  1641.  [Am'd,  1891.]     Id.|  when  he  plead*  tlUe. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action;  or  the  defendant  may  set  forth 
facts  showing  that  he  has  an  interest  or  an  easement  in,  or  a 
lien  or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  the  coniplnint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  recover 
that  estate  in  said  property,  or  to  enforce  in  any  manner  the 
interest  or  easement  therein,  or  the  lien  or  incumbrance  thereupon 
which  he  asserts;  or  he  may  combine  any  two  or  more  of  said 
demands. 

L.  1801.  ch.  210. 

I  1042.  [Am'dy  1881.]  ProceedlnflTB  the  aame  m  in  ejeet^ 
stent. 

Where  an  issue  of  fact  is  joined  in  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  said  property,  the  subsequent  proceedings  are 
the  same  aa  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 

li.  1891,  ch.  210. 

i  1048.  Proceedlnarn  vrhen  defendnnt  elalmfl  in  reveraion 
or  remainder. 

Where  the  dc^fondnnt  claims  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion, 
he  need  not  establish  a  ri^bt  to  the  immediate  possession  thereof; 
but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  ontitltMi  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  the 
defendant,    or   a   peri^on   claiming   under   him,   and    satisfactory 

Eroof  that  the  time  has  arrived  when,  or  the  contingency  has 
appened  upon  which,  the  applicant  is  entitled  to  possession  bf 
the  terms  of  the  judgment.  » 

a  li.  9.  314,  816,  U  13  SDd  }6  (2  Edm.  328).  aii|*4  fe^  U  IW*  Ch.  ill. 
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1  1644.  Jvdarmeiit  aivrardtnir  defendant  po«aeB«ion,  etc. 

Where  a  final  judgment,  in  lavor  of  the  defendant,  determines 
that  he  is  entitled  to  the  immediate  possession  of  the  property, 
it  must  award  him  possession  accordingly.  The  final  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  hia 
property,  as  in  an  action  of  ejectment. 

2  B.  8.  314,  315,  f  15,  am'd  as  on  page  433. 

9  1045.  [Am*d,  1801.]    Jndfirmcnt  for  platnttff. 

Final  judgment  lor  the  plaintiff  must  be  to  the  effect  that  the 
defendant,  and  every  person  claiming  under  him,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prc>8cribed  in  article  ninth  of  this  title, 
be  forever  barred  from  all  claim  to  any  estate  of  inheritance,  or 
for  life,  or  for  a  term  of  years  not  less  than  ten,  in  the  property; 
or  such  judgment  must  be  that  the  defendant  and  every  person 
claiming  under  him,  as  above  stated,  be  forever  barred  from  all 
cliiim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  easement,  lien  or  incumbrance  specified  in 
ftaid  judgment;  nud  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  incum- 
brance to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  judgment  inay  be  awarded  in  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  default 
in  appeoring  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  taken  upon  a  default  in  answering,  after  the  decision 
of  a  demurrer  to  the  complaint. 

L.  1881,  cb.  210. 

i  1040.  [Am'd»  1801.]    Kffeet  of  Jndarment. 

A  final  judgment  in  favor  of  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  conclusive  against  the  other  party, 
as  to  the  title  established  in  the  action;  and  also  against  every 
person  claiming  from,  tlirough,  or  under  that  party,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  party  within  one  yonr  after  said  judgment.  But  where 
a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunkard, 
or  imprisoned  on  a  criminal  charge  or  in  execution  upon  convic- 
tion of  a  criminal  offence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  dis- 
ability is  terminated,  to  apnly  for  and  obtain  a  new  trial  of  said 
action,  and  the  representatives  of  such  a  defendant  shall  have 
the  same  right  within  one  year  after  the  death  of  said  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  of  an  action,  brought  as  prescribed  in  this  article,  the 
record  of  the  evidence  given  upon  the  previous  trial,  may  be 
again  offered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  in  case  the  same  evidence  cannot  be  again  procured. 
The  courts  may  make  such  rules  and  orders  as  to  preserving  the 
record  of  the  evidence  given  in  such  actions  and  perpetuating 
the  proofs  produced  therein,  either  with  or  without  the  awarding 
of  any  other  relief  to  the  party  whose  proofs  are  so  perpetuated, 
n8  shall  be  necessary  or  proper,  and  may  embrace  such  directions 
in  the  judgment. 

L.  1891,  ch.  210. 
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I  1047.  [Am*d»  1801.]    ActtoA  to  determiMe  widow'*  dower* 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
years,  in  real  property,  may  maintain  an  action  against  a  woman* 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commenced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

li.  1891,  cb.  210. 

I  1648.  Proeeedlnviiy  if  plaintiff  admit*  defendant's  elaim. 

In  an  action  brought  as  specified  in  the  lost  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  dower*  be  admeasured.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower. 

S  1648.  Id.  I  vrhen  defendant**  claim  1*  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  ho  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  wjiere  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
right  of  dower^  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  subsequent  to  the  answer. 

I  1650.  [Am*d,  1891.]    Thl*  article  applle*  to  corporation*. 

An  action  may  be  maintained,  as  proscribed  in  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  successor  of  any 
such  corporation  or  association. 

L.  1891,  ch.  210. 
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JkRTICLB  SIXTH. 

Actum  for  vxkste, 

fi*e.  1651.  Who  lUble  to  action  for  waste. 

1662.  Action  by  belr,  devisee,  or  grantor  of  reTeraion. 

1663.  Id.;   by   ward  against   guardian. 

1664.  Id.;  by  grantee  of  real  property,  aold  under  ezecation. 
1666.  Judgment  in  action  against  tenant  of  partlcalar  estate. 

1666.  Action  against  Joint  tenant  or  tenant  in  common. 

1667.  Id.;  interlocutory  judgment  for  partition. 

1668.  Id.;  damages  to  be  deducted   from  defendant's  sbare. 
1668.  View;  wben  not  necessary;  wbeu  and  bow  made.     * 

i  1601.  Wlio  liable  to  action  for  wiuite. 

An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  In 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  upon  the  real 
property  held  by  him,  withovt  a  special  and  lawful  written  license 
so  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possession  thereof,  commits  waste  without  a 
like  license. 

2  R.  8.  834,  §S  1  and  2  (2  Bdm.  844). 

I  1602.  Action  by  heir»  devinee,  ov  vrantor  of  revevaion* 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
own  time.    The  grantor  of  a  rerersion  may  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 
Id.,  f  4,  am'd. 

I  1653.  Id.  I  by  vrard  acainat  vnardian. 

Such  an  action  may  also  be  mointained  against  a  guardian  l^ 
his  ward,  either  before  or  after  the  termination  of  the  guardian- 
ship, for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  guardianship. 

Id.,  part  of  i  1. 

I  1004.  Id.$  by  srantee  of  real  property  sold  under  exe* 
cation. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action,  for  waste,  committed  thereon  after  the 
sale,  against  the  X)er8on,  who  was  then  in  possession  of  the 
property. 

Id..  I  20. 

f  1055.  Jadirment  in  aetlon  aorainst  tenant  of  particnlar 
estate. 

If  the  plaintiff  recovers  in  nn  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  the  action  Is 
brought  by  the  person  next  entitled  to  the  reversion,  and  it 
appears,  in  like  manner,  that  the  Injury  to  the  estate  in  reversion 
is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  maliciously,  the  final  judgment  must  also  award 
to  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

U.,  f  10,  as  modified  by  €•.  Pxoc..  8  462.    See,  also,  H  1020  and  1180,  antft. 
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1  1060.  Action  agttinmt  Joint  tenant  or  tenant  in  conin&on. 

An  action  for  waste  miiy  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  common,  against  his  co-tenant,  who  commits  waste 
upon  the  real  property  lield  in  joint  tenancy  or  in  common.  If 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  election,  either 
to  a  final  judgment  for  treble  damages,  as  specified  in  the  last 
section,  or  to  have  partition  of  the  property,  as  prescribed  in  the 
next  two  sections. 

2  B.  S.  334.  H  3  and  11,  consolidated. 

§  1057.  Id. I  interlocntory  Jndarment  for  partition. 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  the 
property  so  held  in  joint  tenancy  or  in  common,  the  court  must 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appears  that 
there  are  persons,  not  parties  to  the  action,  who  must  have  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
most  be  brought  in  by  supplemental  summons,  and,  if  necessary, 
supplemental  pleadings  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  interlocutory  judg- 
ment for  the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  liuist  be  the  same,  as  in 
an  action  for  the  partition  of  the  property,  except  as  otherwise 
prescribed  in  the  next  section. 

Id.,  iS  12,   13  and  14,  and  part  of  §  17,  consolidated  and  am*d. 

I  16S8.  Id.;  damnsea  to  be  deducted  from  defendant*^ 
aliare. 

The  plaintiff  may  elect  to  take  final  judgment  for  the  single 
damages  awarded  to  him,  or  that,  in  making  the  partition,  or  in 
dividing  the  procee<lB  of  a  sale,  so  much  of  the  share  of  the  de- 
fendant in  the  real  property,  or  the  proceeds  thereof,  as  will  be 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  and 
the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  b<i.  to  the 
lilaintiff.  The  residue  of  the  property  or  proceeds,  not  laid  off  or 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respective 
rights  and  interests. 

Id.,  19  16,  16,  and  last  clause  of  S  17,  am'd. 

i  lOBO.  View;  -v«'lien  not  necensarri  when  and  liovr  made. 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of 
fact,  that  the  jury,  the  judge,  or  the  referee,  should  view  the  prop- 
erty. "Where  the  trial  is  by  a  referee,  or  by  the  court  without  a 
jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 

Rronertv,  and  direct  the  attorneys  for  the  parties  to  attend  accord- 
igly.    In  any  o'her  case,  the  court  may,  in  its  discretion,  by  oraer« 
direct  a  view  by  the  jury. 
SabsUtuted  for  id.,  part  of  {S  8  and  10. 
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article:  SBVElfTH. 

Action  for  a  nuisance. 

See.  1080.  Wben    «cti«a   may   be   broagbt. 

1661.  Defendants  therein. 

1662.  Final  lodgment. 

1668.  Application  of  tbla  article. 

f  leeo.  'When  action  may  be  brovvht. 

An  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
such  an  action  might  have  been  maintained  under  the  laws  in 
force,  immediately  before  this  act  takes  effect. 

2  R.  8.  882,  I  1  (2  Edm.  343).  and  Go.  Pioc..  |  464. 

S  leai.  Defendants  therein. 

A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
to  whom  the  real  property  has  been  transferred,  may  be  joined  as 
defendants  in  such  an  action. 

Id.,  i  2. 

f  ion.  Final  |vdviii0Bt. 

A  final  judgment  in  fayor  of  the  plaintiff,  may  award  him 
damages,  or  direct  the  removal  of  the  nuisance,  or  both. 
Id.,  I  7,  am'd  by  Co.  Proe.,  |  454. 

f  1668.  Application  of  this  article. 

This  article  does  not  affect  an  action,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only, 
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article:  bighth. 

Other  actions  relating  to  recU property. 

Sm.  1664.  Oertaln  peraooB  holOlng  over  deemed  trespasMSi.    Action  agalnab 
tbem. 
1666.  ReveraioDer,  etc.,  may  malotalo  action. 

1666.  Joint  tenant,  etc.,  may  maintain  action  against  tail  co-tenant. 

1667.  Action  for  cutting,   etc.,    trees. 

1668.  Id.;  when  treble  damages  may  be  recovered. 
1069.  treble  damages  for  forcible  entry  or  detainer. 

f  1064.  Certain  pernonn  holdtuir  over  deemed  trenpa»«era« 
Aetloit  avaiunt  tbem. 

A  person  in  possession  of  real  property,  as  guardian  or  trastee 
(or  an  infant,  or  hiiviug  an  estate  determinable  upon  one  or  more 
lives,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  his  trust  or  particular  estate,  without  the  express 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  sf^aiust  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  the  full  value  of  the  profits,  received  durin^f 
the  wrongful  occupation. 

1  R.   S.   749.   I  7  (1  Edm.   700). 

§  106S.  Kevernloner,  etc.,  may  maintain  amotion* 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 
maintain  an  action  founded  upon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  years. 

Id.,   I  8. 

f  1666.  Joint  tenant,  etc.,  may  maintain  action  asminst 
bl«  co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 
just  proportion  against  his  co-tenant,  who  has  received  more  than 
his  own  just  proi)ortion,  or  against  his  executor  or  administrator. 

Sabstttnted  for  Id..  |  9. 

f  1667.  Action  for  cvttlny,  etc.,  trees. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  city, 
village,  or  town,  as  the  case  may  be. 

2  B.  8.  838.  I  1  (2  Bdm.  849).  am'd. 

i  1668.  Id.  I  -wben  treble  damaflres  may  be  recoreved. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereunon, 
if  the  inquisition,  or,  whore  issues  of  fact  are  tried,  the  veraict, 
report  or  decision,  aw^ards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases,  judgment  must  be  rendered  for  single 
damages  only; 
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1.  Where  the  verdict,  report,  or  decision  finds  affirmatively  that 
the  injury,  for  which  the  action  wus  brought,  was  casual  and 
involuntary;  or  that  the  defendant,  when  he  committed  the  injury, 
had  probable  cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  rei>ort,  or 
decision  finds  affirmatively,  that  the  injury,  for  which  the  action 
was  brought,  was  committed  by  taking  timber,  for  the  pur- 
pose of  making  or  repairing  a  public  road,  or  a  nublic  bridge,  or 
by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by 
authority  of  a  commissioner  or  overseer  of  highways. 

2  R.  8.  838,  II  2  and  3.  aod  part  of  i  1. 

f  1060.  Treble  damnflrea  for  forcible  entry  or  detainer. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner;  or  after  he  has  been  put  out»  is  held  and  kept 
out,  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 

Id.,  I  4,  am'd«    Se«  |  1184,  ante. 
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ARTICLE   NINTH. 

Provisions  applicable  to  two  or  more  of  the  actions  specified  in  this 

title. 

Soc.  1670.  Notice  of  pendency  of  action  by  plaintilT. 
lOTl.  Effect  of  notice. 

1672.  Notice  to  be  recorded  and  indexed. 

1673.  r  Jot  ice  of  pendency  of  action  by  defondant. 

1674.  When  and  how  notice  may  be  cancelled. 

1675.  When   and  how   court   may  compel  delivery  of  poMBMlon  of  raal 

property  to  purchaser. 

1676.  Upon  sale  of  real  property,  officer  to  pay  taxes.,  etc. 

1077.  Judgment  to  be  entered  In  county  vhera  real  pivperty  Is  aitvatcd. 

1678.  Sale;    notice  of;    bow   conducted. 

1679.  Purchaaea  by  certain  offlcere  prohibited.    Penaltr. 

1680.  Beveraloner,  etc..  may  bring  action  after  tenant^a  defmUt* 

1681.  Defendant,  bow  prevented  from  committing  wasie,  ttbv* 

1682.  When  order  for  survey  may  be  made. 

1683.  Ck)ntentB  and  aerrlce  of  order. 

1684.  Authority  of  party  under  order. 

1686.  Liability  of  purchaser,  pending  an  action. 

1680.  Infant  may  maintain,  etc.,  real  action  lu  hta  own  name. 

1687.  Joinder  of  real  actions  with  others. 

1686.  When  special  proceeding  to  recover  real  property  not  aUoweo. 

I  1670.  [Am'dy  1804.]  Notice  oC  pendeaey  of  action  bjr 
plaintiff. 

la  an  actiou  brought  to  recover  a  judgment  affecting  the  titJe 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property  :n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  in  that  case,  personal  service  of  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filinfT,  or  else,  before  the  expiration  of  the  same  time,  publication 
of  the  summons  must  be  commenced,  or  service  thereof  must  be 
made  -without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  proscribed  in  chapter  nfth  of  this  act. 

See  Co.  Proc,  §  132;  see,  f  1631,  also,  f  1673,  post;  L.  1904,  ch.  518.  In 
effect  Sept.    1,  1004. 

f    1071.    [Am*tl,  10O5.]     Eflcct  of   notice. 

Whore  a  nutico  of  tho  poudency  of  an  action  may  be  filed,  as 
proscribed  in  the  last  8(H'tion,  tho  pendency  of  the  action  is  con- 
struotivo  uotioo,  from  the  time  of  so  filing  the  notice  only,  to 
a  purchaser  or  incumbrancor  of  the  property  affected  thereby, 
from  or  against  a  defendant,  with  respoot  to  whom  the  notice  is 
directed  to  bo  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  incumbrance  is  subse(|uently  executed, 
or  subsequently  recorded,  is  bound  by  all  proceedings  taken  in  the 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  any  action,  other  th.in  an  action  to 
foreclose  a  mortgage  or  for  the  partition  of  real  property  or  for 
dower,  in  which  a  notice  of  the  pendonry  thereof  has  been  filed, 
and  in  which  it  shall  appear  to  the  court  upon  a  motion  made  as 
hereinafter  provided,  that  adoquate  relief  can  be  secured  to  the 
plaintiff  by  a  deposit  of  money,  or  in  the  discretion  of  the  court 
by  the  giving  of  an  undertaking,  as  hereinafter  provided,  where 
the  caocellatiou  of  such  notice  is  not  otherwise  expressly  provided 
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for  or  regulated,  any  defendant  or  any  other  person  having  an 
interest  in  the  property  affected  by  the  action,  may  apply  for  the 
cancellation  of  such  notice.  8uch  application  shall  be  by  motion 
made  in  the  action  upon  notice,  to  be  directed  and  approved  by 
the  court,  to  all  the  parties  to  the  action  and  to  such  other  per- 
sons as  the  court  may  direct.  If  the  court  ou  the  hearing  of  the 
motion  shall  decide  that  adequate  relief  can  be  secured  to  the 
plaintiff  and  that  the  case  is  one  in  which  the  judgment  sought 
to  be  enforced  against  the  real  property  mentioned  m  said  notice 
of  pendency  of  action  may  be  secured  by  the  deposit  of  the  amount 
claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make 
an  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  sufficient  sureties  for  the  payment  of 
any  amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  upon  such  real  property  may  recover  in  the  action,  and  will 
pay  the  judgment  sought  to  be  enforced  against  said  real  property, 
in  the  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  the  performance  of  such  other  terms  as  the  court 
may  direct,  and  that  thereupon,  and  upon  such  other  terms,  if 
any,  as  the  court  shall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.  The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amount  claimed  by  the  plaintiff  or  the  value  of  the  property 
affected  .by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  ami  costs,  and  if  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  sucn  other  parties  as  the  court  may  direct  and  notice  of  not 
less  than  two  days  of  the  justification  of  the  sureties.  Upon  the 
deposit  of  the  sum  required  into  court,  or  if  an  undertaKing  is 
iriven,  upon  the  approval  of  jMch  undertaking  by  the  court  or  a 

iudge  thereof  and  the  compliance  with  such  other  terms  as  may 
lave  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  by 
all  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
lation must  be  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  referring  to  the  order.  Unless  the  order  is  entered 
in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  filed 
therein,  before  the  notice  is  cancelled.  After  a  notice  of  pen- 
dency of  action  has  been  cancelled  as  herein  provided,  neither 
the  proceedings  in  the  action,  nor  any  judgment  which  may  be 
rendered  therein,  shall  affect  the  real  property  described  in  any 
notice  of  pendency  which  has  been  cancelled  pursuant  to  the 
provisions  of  this  section. 
Co.  Proc.,  8  132;  L.  1905.  ch.  fiO.  In  effect  Sept.  1,  1906. 
S  1672.  Notice  to  be  recorded  and  Indexed. 
Each  county  clerk,  with  whom  such  a  notice  is  filed,  must  imme- 
diately record  It,  in  a  book  kept  in  his  olfice  for  that  purpose, 
and  index  it  to  the  name  of  ea«h  defendant,  specified  in  a  direc- 
tion, appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintiff.  The  expense  of  procuring  a  new  book, 
when  necessary,  must  be  paid  out  of  the  county  treasury,  as  other 
county  charges. 

L.  1864.  ch.  53,  9$  1  and  2  (6  Edm.  231). 

8  1073.  Notice  of  pendency  of  action  by  defendant. 

Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon 
which  be  demands  an  affirmative  judgment  affecting  the  title  to, 
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or  the  possession,  use,  or  enjoyment  of,  real  property,  he  may, 
at  the  tmie  of  filing  hi§  answer,  or  at  any  time  afterwards  before 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply  to 
such  a  notice.  For  the  purpose  of  such  an  application,  the  de- 
fendant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 
Co.  Proc,  S  132,  In  part.     Sec  S  1070,  ante. 

I  1674.  [Am'd,  18»2.]  "Wben  and  bow  notice  may  be 
oaneelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final 
judgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  ai)peal  therefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
and  recorded.  The  cancellation  must  bo  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless 
the  order  is  entered  in  the  same  clerk's  oflice^  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.  In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amount  of  the 
judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  the  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  in  lieu 
thereof,  the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  double  the  amoftnt  of  the  judgment  or 
'judgments  sought  to  be  enforced,  %ith  two  sufficient  sureties  to 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  be  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  the  sureties.  Upon  the  approval  of  such 
undertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  the 
manner  above  provided.  Where  a  judgment  creditor's  action  is 
brought  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come^  in  and  contribute  to  the  expense 
of  such  action,  notice  of  the  application  to  cancel  such  lis  i)endens 
shall  be  given,  as  well  to  the  plnintiff  as  to  such  other  judgment 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  or 
order  to  show  cause,  have  served  upon  the  attorney  appearing  for 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  of 
the  commencement  of  the  action  a  notice  to  the  effect  that  such 
Judgment  creditor  elects  to  come  in  and  contribute  to  the  expenses 
of  such  action,  which  notice  shall  also  describe  the  judgment  by 
giving  the  nam^  of  the  court  in  which  it  was  recovered,  such 
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recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
aftidaTtt  of  the  judgment  creditor  or  his  attorney  to  the  effect  that 
such  judgment  nas  been  duly  docketed,  ^iviuK  the  date  and  place 
of  such  docket,  and  that  an  execution  has  been  issued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  may  be, 
for  the  benefit  of  the  judgment  creditor  Kivin^  such  notice  before 
the  cancellation  of  such  notice  of  oendency  of  action. 

L.    18»2«   cb.    604. 

1  1676.  IVhen  and  hoifr  court  may  compel  delivery  of 
ponaeattion  of  real  property  to   purobaMc^r. 

Where  a  judgment  in  an  action  si^ecified  in  this  title,  allots  to 
any  persons  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  prescribed 
in  this  act  that  the  judgment  may  be  enforced  by  execution, 
direct  the  delivery  of  the  possessijn  of  the  property  to  the  person 
entitled  thereto.  If  a  party,  or  his  representative  or  successor, 
who  is  bound  by  the  judifment,  withholds  possession  from  the 
person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession. 
Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 

2  R.   S.   191.   part  of   |   lCi2   (2  Edm.   190). 

§  1076.  Upon  tutle  of  real  property,  officer  to  pay  taxes, 
etc. 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mort;;age  upon  real  property,  directs  a 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments,  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates,  which  have  not  apparently 
become  absolute.  The  sums,  necessary  to  make  those  payments 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the 
meaning  of  that  expression,  as  used  in  any  provision  of  article 
second,  third  or  fourth  of  this  title. 

L.  1870.  cb.  717.  {  2.  modified  and  am'd.     See  Rnle  Bl. 

§  1677.  Jndflrnient  to  be  ev>'^ered  In  county  where  real 
property  Is  Mitnated.  ^ 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
an  action  specifitMi  in  the  last  section,  is  situated  in  a  county, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
must  be  ab^o  entered  in  the  office  of  the  clerk  of  the  county 
wherein  the  property  is  situated,  l)efore  the  purchaser  can  be 
required  to  pay  the  purchase-money,  or  to  accept  a  deed.  The 
clerk  of  the  latter  county  must  enter  it  in  the  judgment-book 
kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  the 
clerk  with  whom  it  is  entered. 

I  1678.  [Am*d,  1804,  1M06,  1»»8.]  Sale;  notice  of^^ow  con* 
ducted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  highest  bidder.  Notice  of  such 
sale  must  be  given  by  the  officer  making  it,  as  prescribed  in 
section  fourteen  hundred  and  thirty-four  of  this  act  for  the  sale 
by  a   sheriff  of  real  property,   by   virtue  of  an  axecutioUi   uii- 
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less  the  property  is  situated  wholly  or  partly  in  a  city  in 
which  A  daily,  semi- weekly  or  tri- weekly  newspaper  is  published, 
and,  in  that  case,  by  publishing  notice  of  the  sale  in  such 
a  daily,  semi-weekly  or  tri-weekly  paper,  at  least  twice  in  each 
week  for  three  successive  weeks,  or  in  a  weekly  paper  pub- 
lished in  a  city,  once  in  each  of  the  six  weeks,  immediately  pre- 
ceding the  sale,  or  in  the  counties  of  New  York  and  Kings  in  two 
SUCH  daily  papers.  If  the  officer  appointed  to  make  such  sale  does 
not  appear  at  the  time  and  place  where  such  sale  has  been  adver- 
tised to  take  place,  then  in  that  case  the  attorney  for  the  plaintiff 
may  postpone  or  adjourn  such  sale,  not  to  exceed  four  weeks, 
during  which  time  such  attorney  may  make  application  to  the 
court  to  have  another  person  appointed  to  make  such  sa'o.  Notice 
of  the  postponement  of  the  sale  must  be  published  in  the  paper 
or  papers  wherein  the  notice  of  sale  was  published.  The  terms  of 
the  sale  must  be  made  known  at  the  sale,  and  if  the  property,  or 
any  part  thereof,  is  to  be  sold  subject  to  the  right  of  dower,  charge 
or  lien,  that  fact  must  be  declared  at  the  time  of  the  sale.  If 
the  property  consists  of  two  or  more  distinct  buildings,  farms  or 
lots  they  shall  be  sold  separately,  unless  otherwise  ordered  by 
the  court;  and  provided,  further,  that  where  two  or  more  build- 
ings are  situated  on  the  same  city  lot,  they  be  sold  together. 

In  effect  Sept.  1,  1896;  L.  1898.  eh.  662;  L.  1806,  ch.  152;  L.  1894,  ch.  263. 

f  1670.  PnrGhaaes  by  certain  ofHoeii  probtblted.  Pennltr. 
A  commissioner,  or  other  officer,  making  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall 
not.  nor  shall  any  person,  for  his  benefit,  directly  or  indirectly, 
purchase,  or  be  intereste<l  in  the  purchase  of,  any  of  the  property 
sold;  except  that  a  guardian  may,  where  he  is  lawfully  authorized 
so  to  do,  purchase  for  the  benefit  or  in  behalf  of  his  ward.  The 
violation  of  this  section  is  a  misdemeanor;  and  a  purchase,  made 
contrary  to  this  section,  is  void. 

§  1080.  Reversioner,  etc.,  ma^'  brlnflr  action  after  tenant's 
default. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judg- 
ment to  be  taken  against  him,  by  consent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  estate,  maintain  an  action  of  ejectment  to 
recover  the  property. 

2  R.   S.   .^39.   $  2  (2  Edm.   .S.W).   am'd.     See  §   1688,   poet. 

S  1<I81.  Defendant,  bo^v  prevented  from  eommtttlnfi? 
TvaHte,  etc. 

If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to, 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  may, 
upon  the  application  of  the  plaintiff,  and  due  proof  of  the  facts 
by  affidavit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  the  property.  Disobedience  to  such  an  order  may  be 
punished  ^as  a  contempt  of  the  court.  This  section  does  not 
affect  the  plaintiff's  right  to  a  permanent  or  temporary  injunc- 
tion in  such  an  action. 

2  R.  S.  33C.  Sfi  18  and  19  (2  Edm.  347). 

S   1682.  liVben  order  for  nnrvey  may  be  made. 

If  the  court,  in  which  an  action  relating  to  real  property  is 
pending,  is  satlBfied  that  a  survey  of  any  of  the  property,  in 
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the  possession  of  either  party,  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  person,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that  party*s  prop- 
erty, to  make  such  a  survey. 

2  B.   8.  841,  f  13  (2  £dm.  SS:^,  am'd. 

f   1683.  Contents  and  werrlce  of  order. 

An  order,  made  as  prescribed  in  the  last  section,  must  specify, 
by  a  description  as  definite  as  may  be,  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 
npon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon. 

Id.,  8  14.  am'd. 

I  1684.  Authority  of  party  under  order. 
After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
upon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  proonriug 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering. 

Id.,  i  16,  am'd. 

f  1685.  ttin.'hflftr  of  pnrehaner,  pendflnir  an  action. 

If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
.  dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
tion against  him  for  the  plaintiff's  damages  is  retnrned  wholly 
or  partly  unsatisfied,  an  action  may  be  maintained  by  the  plain- 
tiff against  any  person  who  has  been  in  possession  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
portion  of  the  damages,  for  a  time  not  exceeding  that,  during 
which  he  possessed  the  property. 

Id.,  S  19.     See  S  1G70,  ante. 

§  1686.  Infant  may  maintain,  etc.,  real  action  In  hla  oirn 


Any  action  specified  in  this  title  may  be  maintained  by  or 
against  an  infant  in  his  own  name;  and  article  fourth  of  title 
second  of  chapter  fifth  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  and  1530  of  this 
act. 

I  1687.  Joinder  of  real  actions  -vrltb  others. 

Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent 
the  plaintiff  from  uniting  in  the  same  complaint  two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 
See  I  484,  ante. 

$  1688.  "Wlien  special  proceeding:  to  reco-ver  real  prop- 
erty i»«t  allowed. 

A  special  proceeding  to  recover  real  property  cannot  be  takeiv 
except  in  a  case  specially  prescribed  by  law. 
a  R.  8.  842.  S  24  (2  Edm.  864), 
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article:  tbnth. 

(Added  by  U  1901,  ch.  308.    In  effect  Sept.  1,  1901.) 

Evidence  in  actions  or  proceedings  involving  a  title  to  real  propertif. 

Bee.  1688«.  T«8tiiix)n7  perpetuated  parsaant  to  this  article  may  be  recelTed. 
1688b.  Effect  of  documentary  evidence. 
1888c.  Mode  of  IntroduclDg  teMlmony. 

1688d.  Application  to  take  deposition  and  perpetuate  teatlmonj. 
1688e.  Petition,  what  to  contain. 
1688f.  Appointment  of  referee;  notice  to  appear. 
1688g.  Beferee  to  take  deposition. 

1688h.  Examination;  deposition  to  be  signed  and  csrtUled. 
1688L   Depositions  as  evidence. 

^i  1688a.    Testimony  pejrpetvAted  pnraiiaat  to  tkls  artlele 
may  be  received. 

In  any  action  or  proceedinf?  involving  a  question  as  to  title  to 
real  property  in  the  state  of  New  York,  the  court  shall  upon  the 
offer  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the 
state,  and  his  attendance  can  not  with  reasonable  diligence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

8  1088b.  Bffeet  of  docnmeiitary  evidence. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi* 
mony  relative  thereto  or  its  own  character. 

I  1088c.  Mode  of  Introdnclny  teatUnony. 

Such  testimony  may  be  introduced  in  such  aotfon  or  proeeedlnir 
In  any  mode  established  by  the  practice  of  the  'Courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  action 
by  a  witness  who  has  since  died,  and  subject  to  objections  as  to 
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the  competency  of  a  witness  or  the  releyancy  or  competency  of  a 
question  pat  to  him  or  the  answer  given  by  him,  as  if  the  witness 
were  personally  examined,  and  without  being  noted  upon  the 
deposition. 

f  16S8d.  Applloatioii  to  t»ke  depoaltlom  and  to  porpetu- 
ate  teiittnioiiy. 

Where  a  person  has  4>een,  o»  he  and  those  under  whom  h« 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetuate  such  testimony  to  be  received  in 
evidence  pursuant  to  the  provisions  of  this  article. 

I  lesse.  Petlttom  whJit  to  eontain* 

The  person  desiring  to  take  a  deposition  and  to  perpetuata 
tefltimony  as  preacrlbed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
Oie  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  foi*  life,  or  for  a  tkrm 
of  years,,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
as  trustee  of  an  express  trusV 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
for  one  year  next  preceding  has  been  in  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persona  to  be  ex- 
amined. 

Fifth.  The  Xkames  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl* 
edge  of  the  petitioner;  or,  where  auch  names  and  residences  can* 
not  be  ascertained,  a  stateo9.ent  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

f  X98Qt,  Appointoient  of  referee  |  notloe  to  appear. 

Upon  the  presentation  of  the  petition,  the  judge  shall  main  an 
«rder  oatntaining  directions  as  to  the  persons  to  whom,  and  th« 
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manner  in  which,  notice  shall  be  given  of  the  time  and  place  at 
which  such  application  will  be  heard;  and  at  the  time  fixed  in 
said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  satisfaction 
of  the  court  that  the  case  comes  within  the  provisions  of  this 
article,  the  court  shall  make  an  order  appointing  a  referee  to  take 
such  testimony  and  prescribing  the  manner  in  which  and  the 
persons  to  whom  notice  shall  be  given  of  the  time  and  place  at 
which  the  testimony  will  be  taken  before  taid  referee. 

f  168Bv.  Referee  to  take  deposition. 

Before  proceeding  with  the  testimony,  the  referee  shall  require 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordance 
with  the  direction^  in  said  order  contained,  and  thereupon  the 
referee  must  proceed  to  take  the  depositions  of  the  persons  pro- 
posed to  be  examined,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  another  place  within 
the  same  county.  AH  the  provisions  of  sections  eight  hundred 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six,  eight  hundred  and  fifty-seven  and  eight  hundred  and 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examination 
of  a  person  taken  as  prescribed  in  this  article. 

I  1688h.  ESxamlnatlon )  depoaltloa  to  be  alaraed  and  cer- 
tified. 

The  referee  upon  every  examination  taken  as  prescribed  in  this 
article  must  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  the  said  proceeding  requires 
to  be  inserted.  If  upon  the  examination  before  the  referee  the 
person  examined  refuses  to  answer  any  question,  the  referee  must 
report  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
mine whether  the  witness  is  bound  to  answer  the  question.  The 
deposition  when  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  together  with  the  petition  and  order  under  which 
it  was  taken,  and  proof  of  service  of  all  the  notices  required  by 
this  article,  be  filed  in  the  ofllce  of  the  clerk  of  the  county  in 
which  4t  was  taken,  and  the  said  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  office  of  the  register  (or  clerk 
where  there  is  no  register)  of  the  county  in  which  the  real  estate 
is  situated. 


I  16881.  Depositions  as  evidenee. 

Subject  to  the  provisions  of  this  article,  the  depositions  or  a 
certified  copy  thereof  may  be  read  in  evidence  by  any  party  to 
an  action  or  proceeding,  which  shall  involve  the  title  to  such  real 
property,  as  against  the  person  on  whose  petition  said  depositiona 
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were  taken,  each  person  to  whom  notice  of  the  taking  of  such 
depositions  was  given  as  directed   in   the  order   appointing  the 
referee,  and  all  persons  claiming  from,  through  or  under  them  or 
any  of  them. 
Jm  1801,  cb.  808,    In  effect  Sept.  1,  190L 
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TITLS   IL 

Actions  relating  to  c&atteb. 

▲rtlele  1.  Action   to    recoyer   a    chattel. 

3.  Acttoa  to  Xoredoae  a  lien  upon  a  chattel. 

ARTICLB   FIRST. 

Action  to  recover  a  chatteL 

iac.  1680.  Joinder  of  action  with  others. 
1680.  When  It  cannot  be  maintained. 
1601.  Id.:  after  Judgment  against  the  plaintiff. 

1605.  Id.;   by  an  aaalgnee. 

1608.  Jarisdictlon,  etc.,  when  a  replevin  precedes  summons* 
1604.  Plaintiff  may  require  sheriff  to  repievj. 

1606.  Affldarlt  therefor,  before  commencement  of  action. 

1606.  Id.;  after  commencement  of  action. 

1607.  Id.;  where  several  chattels  are  to  be  replevied. 

1608.  Provlaion  where  a  part  only  is  replevied. 
1600.  Plaintiff's  undertaking  for   replevin. 

1700.  How  chattel   to   be   replevied. 

1701.  Id.;  how  taken  from  a  building,  etc. 

1702.  Replevied  chattel;  how  kept,  etc. 

1708.  When  defendant  may  except  to  sureties;  proceedings  therenpoii. 
1704.  When   defendant  may   reclaim   chattel;    proceedings  thereupon. 
1706.  Sureties;  when  and  how  to  Justify. 

1706.  When  and  to  whom  sheriff  must  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by  sheriff. 
1706.  Undertaking;  to  whom  delivered. 

1700.  Claim  of  title  by  third  person;  proceedings  thereupon. 

1710.  Action  against  sheriff  upon   such   clnlm. 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or  return. 
1718.  Second  and  subsequent  replevin;   proceedings  thereupon. 
1714.  Replevin,  where  order  of  arrest  has  been  granted. 

1716.  Return,  etc.,  by  sheriff. 

1716.  Id.;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  Judgment-roll,  etc. 

1718.  Action  not  affected  by  failure  to  replevy. 

1710.  When  and  how  plaintiff  may  abandon  his  claim  as  to  part. 

1720.  Title;  how  stated  in  pleading. 

1721.  Taking,  etc.;  how  stated  in  complaint. 

1722.  Damages,   when  chattel  injured,   etc.,  by  defendant. 
1728.  Answer  of  title  In  third  person. 

1724.  Answer  that  property  was  distmlned  doing  damage. 
1720.  Defendant  may  demand  Judgment  for  return. 

1726.  Verdict,  etc.,   what  to  state. 

1727.  Substitute  in  certain  coses  for  finding  as  to  value. 

1728.  Verdict,  etc.,   for  part  of  several  chattels;  Judgment  thereopoB. 
1720.  Damages  how  ascertained  on   default. 

1730.  Final  Judgment;  docketing  the  same. 

1731.  Execution:  contents  thereof. 

1782.  Id.:  sheriff's  power  to  take  chattel. 

1783.  Action  on  nndertaklng;  when  maintainable. 

1784.  .^eriff's  return   evidence  therein. 

1735.  Injury,   etc..   no  defence. 

1736.  Abatemeut   and   revival   of   action. 

I  1080.  Joinder  of  action  'vrlth  otbers. 

Nothing  in  this  titlo  Is  to  bo  so  construed,  ns  to  prerent  the 
plaintiff  from  uniting:,  in  the  snine  complaint,  two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 

See   i    1687,    ante. 

f  ie90.  [Am'd,  1894.]    "When  It  cannot  be  mnlntatned. 

An 'action  to  recover  a  chattel  cannot  be  maintained  in  either 
ot  the  following  cases: 
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1.  Where  the  chattel  waa  taken  by  virtne  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  porsnance  of  a  statute  of  the  State  or  of  the  United  States: 
unless  the  taking  was,  or  the  detention  is,  unlawful,  as  specified 
in  section  sixteen  hundred  and  ninety-tive  of  this  act 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  unless 
it  was  legally  exempt  from  such  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-fiTe 
of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  commencement  of  the  aotittu 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

L.  18M,  ch.  306;  2  B.  S.  622,  U  4  and  6  (2  B.  8.  640),  am'd. 

I  1681.  Id.;  After  Jndflrmeat  avalnst  tbe  plaintlll. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  aubsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
Against  him  upon  the  merits. 

Id.,  8  62. 

f  1002.  Id.  I  by  aj»  asslaraee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
sustained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

f  1688.  Jvrlsdletfon,  etc.,  when  replevin  precedes  svaa- 
moBS. 

Where  a  chattel  is  replevied  befor^  the  service  of  the  sum- 
mons, as  prescribed  in  this  article,  the  seizure  thereof  by  the 
sheriff  is  regarded  as  equivalent  to  the  granting  of  a  provisional 
remedy,  for  the  pnrpose  of  giving  jurisdiction  to  the  court,  and 
enabling  it  to  control  the  subsequent  proceedings  in  the  action: 
and  as  equivalent  to  the  commencement  of  the  action,  for  the 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 

See  i  416,  ante. 

f  1004.  PlaintllK  may  require  »lierllK  to  reple-vr* 

The  plaintiff  may.  when  the  summons  is  issued,  or  at  any 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or,  where  juderment  is  taken  by  default  for  want 
of  an  appearance  or  nlendinjr^  before  the  entry  of  the  final 
Judgment,  cause  tbe  chnttpl.  to  r<»cover  which  the  action  Is 
brought,   to  be  replevied   by   the   sheriff  of  the  county  where 

*  Bo  in  the  orlftnal. 
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it  is  fonnd.  For  that  purpose,  he  must  deliver  to  the  sheriff 
an  affidavit  and  a  writteu  undertaking,  as  prescribed  in  the 
following  sections  of  this  article,  with  a  written  requisition, 
indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  by  his 
attorney,  to  the  effect,  that  the  sherlfif  is  required  to  replevy 
the  chattel  described  therein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriflf 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 
Co.  Proc..  18  206  and  209.  am'd  and  consolidated. 

I  10d5<  Affidavit  tberefor,  before  conumemoemeiit  of 
motioii. 

The  affidavit,  to'  be  delivered  to  the  sheriff,  as  prescribed  in 
the  last  section,  must  particularly  describe  the  chattel  to  be 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possc^spion  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  wnich  must  be  set  forth. 

2.  That  it  Is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
the  best  knowledge,  information,  and  belief  of  the  person  making 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  States; 
or,  if  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
cess, or  other  causes  specified,  or  that  the  detention  is  nnlawful, 
by  reason  of  facts  specified,  which  have  subsequently  occurred. 

6.  That  it  has  not  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  been 
BO  seized,  that  it  was  exempt  from  the  seiKure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specined  which  have  subsequently  occurred. 

6.  Its  actual  value. 

See  Ckx  Proc.,  $  207.  , 

S  1C96.  Id.}  after  commeiaoenieat  of  action. 

But  where  the  affidavit  is  made  after  the  service  of  the  sum- 
mons, the  allcgatior«,  required  to  be  inserted  therein  by  subdi- 
visions first  and  second  of  the  last  section,  must  be  to  the  effect, 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein:  and 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
scribed in  those  subdivisions. 

f  ).e97.  Id.)  vrlftere  aeT-eral  cliattela  are  to  be  replevied. 

Where  the  affidavit  describes  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  thereof,  and  where  it 
describes  a  chattel  in  bulk,  it  must  state  the  weight,  meajsure- 
ment,  or  other  quantity.  Where  it  describes  two  or  more  chntteln 
to  be  replevied,  it  may,  at  the  election  of  the  plaintiff,  state  the 
Hgyregate  value  of  all;  or,  separately,  the  value  of  any  chattel 
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or  of  any  class  of  chattels,  and  the  aggregate  value  of  the  re- 
mainder, if  any.  Where  it  states  separately  the  value  of  one 
or  more  chattels  or  classes  of  chattels,  the  defendant  may  re- 
quire, as  prescribed  in  the  following  provisions  of  this  article, 
the  return  of  any  or  all  of  the  chattels  or  classes  of  chattels, 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
which  has  been  replevied.  If  he  procures  such  a  return,  the 
remainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
prescribed  in  this  article. 

Explanatory  of  |   1686,   ante. 

f  ie06.  PvoTlaloB  irrhere  a  part  only  In  veplevleil. 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity, 
if  the  whole  of  the  chattel  or  chattels  described  in  the  affidavit 
cannot  be  found.  In  that  case,  if  the  aggregate  value  only  is 
stated  iu  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
chattels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedings  to  procure  a  return 
thereof  to  the  defendant. 

S  108&.  Plafntlff*a  vndertaklnir  for  replevin. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
tion to  replevy  a  chattel,  must  be  executed  by  at  least  two  sure- 
ties, who  must  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  that  the  sureties  are  bound  in  a  specified  sum,  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit,  for 
the  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant:  and  for  the  payment  to  the  defendant  of  any  sum, 
which  the  judgment  awards  to  him  against  the  plaintiff. 

I  1700.    How  chattel  to  be  repleTlea. 

If  any  chattel,  described  in  the  affidavit,  is  found  in  the  i>osBes- 
sion  of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an 
affidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
in  the  foregoing  sections  of  this  article,  must  forthwitn  replevy 
it,  by  taking  it  into  his  x>osse88ion.  He  must  thereupon,  without 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
his  agent,  if  any,  from  whose  possession  the  chattel  is  taken;  or, 
if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
the  usual  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

See  Co.  Proc.,  remainder  of  |  200,  am'd. 

I  1701.  lA.f  hovr  taken  from  a  balldlnSTt  ete. 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly  demand  its 
delivory.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession. 

Co.  Proc.,  9  214.    See  {$  104,  106  and  1604,  ante. 

I  170S.  Replevied  clia tt el  |  kovr  kept,   etc. 

A  sheriff,  who  has  replevied  a  chattel,  must  retain  It  in  his  pos- 
sessioUt  keeoing  it  in  a  secure  place,  until  the  person,  who  is 

4Rt 
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entitled  to  the  posBession  thereof,  is  ascerlniiied,  as  prescribed  in 
this  article.  He  must  then  deliver  it  to  that  person,  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  Keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 
Go.  Proc.,  S  215,  am'd. 

S  1708.  'When  defendant  may  except  to  anretfeai  pro- 
ceedinara  therenpon. 

Within  three  days  after  the  chattel  is  reiAevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied^  may 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  the  plamtifTs 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
.them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son so  subscribing  the  notice  must  add  to  his  signature  his  office 
address,  as  prescribed  by  law,  with  reapect  to  a.notioe  of  appear- 
ance. Within  ten  days  after  service  of  such  a  notice,  the 
plaiutifTs  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  tne 
justification  of  the  sureties.  If  the  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
wnose  name  is  subscribed  to  the  notice  of  exception,  in  the.  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  an 
action. 

Id.,  S  210,  am'd. 

S  1704.  When  defendant  may  reclaim  chattels  proceed* 
inara    therenpon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
as  prescribed  in  the  last  section,  may,  within  the  time  allowed  to 
kim  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  he 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  nt  least  two  sureties,  to  tJie 
effect  that  they  are  oound,  in  a  Bpecifiod  sum,  not  less  than  twice 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
adjudged,  or  if  the  action  abates  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  tn  him  of  any  aum,  whieh  the 
judgment  awards  against  the  defendant. 

^  Within  three  days  after  serving  a  notice,  requiring  a  return  of 
^he  chatteL  as  prescribed  in  this  section,  the  defendant  must  serve 
ufcn  the  plaintiff's  attorney,  notice  of  the  justification  of  the  sure- 
ties^P  ^^^  undertaking. 
Id.,  r^*'  «m'd. 

I  1705/NS^'^^'^''  'when  and  hovr  to  Jnntify. 
The  justihf  ^**^^  ^^  sureties,  as  prescribed  in  either  of  the  last 
two  sections  '»^"^*  ^^^^  olace,  either  in  the  county  where  the 
chattel  was  rep^^'''*^*  ^^  ^^  ^^^  county  where  one  of  th^  sureties 

4sa 
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resides.  The  nroTislone,  reflating  the  juatification  of  bail,  con- 
tained in  artiele  third  of  title  first  of  chapter  seventh  of  this  aci, 
irovem,  except  as  otherwise  expressly  prescribed  in  this  article, 
with  respect  to  the  notice  of  justification  of  the  sureties;  the 
officer  before  whom  they  must  Justify;  the  substitution  of  new 
sureties  or  a  new  nndertaking;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking.  But  after 
the  allowance,  the  nndertaJcing  and  examination  must  be  delivered 
to  the  sheriff. 
Oo.  Prae.,  t  US,  wfltb  parts  of  (i  210  and  214.    8se  U  S78,  6814  ants. 

f  ITOe.  lITken  amd  to  whom  sheriff  must  dellTe»  ekattei. 

IX  tiie  defendant  neither  excepts  to  the  plain tlff*8  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose;  or  if  he  makes  default  in  serving  notice  of  the 
iustificatlon  of  his  sureties,  or  in  procuring  the  alk)wance  of  his 
nndertaking;  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures  the  allowance  of  his  undertakinirt 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
actj  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  nistificatiori,  or  in  procuring  the  altow*- 
ance  of  his  undertaking;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  voder- 
taking;  the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  gherfff  io  elttoer 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 
sponsible for  the  sufficiency  of  the  sureties  of  either  party;  until 
then,  he  1&  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be* 
See  Id..  IS  210.  211  aod  212. 

1  170T.  Penalty  for  wronir  dellTery  bT  alieviff. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  th« 
last  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sustains  thereby. 

2  B.  B.  6ff,  4  18  (2  Edm.  M3). 

f  1706.  UndertaklnflTt  to  whom  dellTered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
prescribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  vrlth  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 

Co.  Proe.,  I -428;  a»'d. 

I  ITOa.  ClaAm  of  title  by  thlra  person  |  proceedings  fksre^ 


At  any  time  before  a  chattel,  which  bos  been  reolevied.  is  actti- 
alfy  delivered  to  ^ther  party,  if  a  person,  not  a  party  to  the  action, 
claims,  as  against  the  defendant,  a  right  to  the  possession  thereof,' 
existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  he 
makes  such  a  claim;  specifying  the  chattel  or  chattels  to  which  it 
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relates,  if  two  or  more  chattels  haye  been  replevied,  and  the  claim 
relates  only  to  part  of  them;  and  setting:  forth  the  facts  upon 
which  his  rig:ht  of  possession  depends.  In  that  case,  the  sheriff 
may,  in  his  discretion,  before  he  delivers  the  chattel  to  the 
plaintiff,  serve  upon  the  plaintifiTs  attorney  a  copy  of  the  affidavit, 
with  a  notice  that  he  requires  indemnity  against  the  claim.  If  the 
indemnity  is  not  furnished,  within  a  reasonable  time  after  the 
plaintiff  becomes  entitled  to  the  delivery  of  the  chattel,  the  sheriff 
may,  in  his  discretion,  deliver  it  to  the  claimant,  withont  incur- 
ring any  liability  to  the  plaintiff^  by  reason  of  so  doing. 

Co.  Proc.,  I  216. 

i  1710.  Action  avalnst  •herlff  upon  snoli  claim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action  against 
the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  re- 
cover his  damages,  by  reason  of  the  taking,  detention,  or  delivery 
of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  Is 
issued.  An  action  cannot  be  maintained  against  a  sheriff,  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  this 
section. 

8ub«titat«d  for  Ust  daoBe  of  |  216,  Go.  Proe. 

f  1711.  Indemnity  to  slieriff  affalnst  uneh.  aettott* 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
undertaking  to  him,  executed  by  at  least  two  sureties,  to  the  effect 
that  they  will  indemnify  him  against  any  liability  for  damages, 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  against  him 
by  the  claimant,  or  a  person  deriving  title  from  or  through  the 
claimant,  by  reason  of  the  taking  or  detention  of  the  chattel,  or 
Its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specified 
In  the  undertaking,  which  must  be  at  least  five  hundred  dollars, 
and  not  less  than  the  actual  value  of  the  chattel  claimed,  and  two 
hundred  and  fifty  dollars  in  addition  thereto.  Each  of  the  sure« 
ties,  besides  possessing  the  other  qualifications  required  by  law, 
must  be  a  freeholder  or  a  householder  of  the  sherifTs  county. 
The  sheriff,  before  delivering  the  chattel,  may  require  the  per- 
sons offered  as  sureties  to  submit  to  an  examination,  before  the 
officer  who  takes  the  acknowledgment  of  the  undertaking,  as 
where  persons  are  offered  to  him  as  bail  upon  an  arrest.  The 
sureties  are  ei^titlod  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel  had  been 
levied  upon  by  virtue  of  an  execution. 
SubsUUted  for  part  of  <  216.  Co.  Proc. 

I  1712.  "Wlten  aarent,  etc.,  may  make  aAda-vit  for  replcTtn 
or  rotnrn. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made 
by  the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge;  or,  if  the  plaintiff  is  not  within  the 
county  where  the  ottorney  resides,  or  has  his  office,  or  is  not 
capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not 
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a  iMtrtj,  who  makes  a  claim  as  prescribed  in  section  1709  of  this 
act,  may  be  made  by  an  agent  or  attorney,  if  the  material  facts 
are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant, 
88  the  case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  mii8t  state  therein 
what  allegations,  if  any,  are  made  upon  his  information  and  be- 
lief; and  he  must  set  forth  thert»in  the  grounds  of  his  belief,  as  to 
all  matters  not  stated  upon  his  knowledge,  and  the  reasozi  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant. 
See  11  62B  and  A26.  ante,  and  C3o.  Proc,  |  207. 

I  1713.  Second  and  snbseQnent  replevin}  pfooeedlngr* 
thereupon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  in  the  plain tiff^s  affidavit,  and  has 
served  upon  the  defendant  the  papers  required  upon  such  a  re- 
plevin, the  plaintiff  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose,  he 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alle- 
gations, and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only,  where  a  second  or  subsequent  replevin  is  made, 
as  prescribed  in  this  section,  the  proceedings  are  the  same,  as  if 
a  former  replevin  had  not  been  made. 

I  1T14.  Replevin,  wliere  order  of  arrent  Iinfi  been  fgrn.nted. 

Where  an  order  of  arrest  is  granted,  as  proscribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  is 
subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
subsequent  replevin  cannot  be  made  of  the  chattel,  with  respect  to 
which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  super- . 
sedes  the  order. 

See  S  549,  mibd.  2,  ante. 

I  1T15.  Return,  etc.,  liy  aherllf. 

The  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
chattel  replevied  by  him,  to  the  party  entitled  to  the  possession 
thereof,  or  to  a  third  person,  as  prescribed  in  this  article,  file  with 
the  clerk  the  plaintiff's  affidavit,  and  the  accompanying  reciuisition, 
with  a  return,  stating  in  what  manner  he  has  ex«»cuted  the  lattt^r. 
If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must  state  the 
cause  of  the  omission. 
SobeUtnte  for  |  217,  Go.  Pn>c. 

I  1T16.  Id.)  1ft ow  compelled* 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
may  require  him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  court  designated 
In  the  notice,  why  he  should  not  be  punished  for  a  contempt  of  the 
court.    The  notice  may  be  served  at  any  time  before  final  judg- 
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uent,  except  that  it  canDot  be  served  on  the  part  of  the  defendant, 
before  answer.    An  omission  to  comply   with  such  a  notice  ia 
punishable  as  a  contempt  of  the  court. 
8m  I  172S,  post. 

f  1717.  RepleTln  paper*  to  be  aiaile  part  of  Judvaaemt- 
rolly  etc 

The  plaintifTa  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sherifi',  must  be  made  a  part  of  tlie  judgment- 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact» 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  i  1725,   pMt. 

f  1718.  Aetlott  not  affected  by  failwre  to  repleTr* 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

2  B.  S.  626,  S  19  (2  Bdm.  648). 

f  1719.  "Wben  and  bow  plalAtfff  may  abandon  bis  elalai 
mm  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  soecified  in  the 
complaint,  has  been  replevied,  the  plaintiff's  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedings 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  isaUe 
«f  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

See  I  1728.  post. 

I  1720.  Title  I  bow  atated  In  pleadlngr. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chi^ttel,  or  that  It 
was  then  his  property,  is  a  sufficient  statement  of  title,  unless 
the  right  of  action  or  defence  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property:  in  which  case,  the  pleading  must 
set  forth  the  facts,  upon  which  the  special  property  depends, 
so  as  to  show,  that  at  the  time  when  the  action  was  commenced, 
or  the  chattel  was  replevied,  as  the  case  may  be.  the  party 
pleading,  or  the  third  person,  was  entitled  to  the  ix)8Bession  of 
the  chattel. 

See  I  166,  Go.  Proc.,  and  |  1724.  post. 

f  1721.  Taklnr*  ete.|  bow  stated  In  complaint. 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  allegation,  that  the  defei*dant  wrong- 
fully  took  the  chattel,  ir  sufficient,  without  setting  forth  the 
facta,  showing  that  the  takincr  was  wronsrful.  Where  the  taking 
of  the  chattel  is  not  complained  of,  but  the  action  is  founded 
npon  its  wrongful  detention,  the  complaint  must  set  forth  the 
facta,  showing  that  the  detention  was  wrongful. 

Bnbetltated  for  2  R.  S.  628.  $  36  (2  Bdm.  646). 
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I  1722.  I>aiaaflre«  ^rhen  cliattel  iaijnrecly  <^to.,  bjr  ^Lefendani. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintilf  niiji^ht  recover  damages  for  the  injury  or  de- 

Breciation,  in  an  action  brougllt  against  the  defendant  therefor, 
e  may  recover  the  same  damages  in  an  action  brought  as  pre* 
scribed  in  this  article.  In  that  ease,  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accosdinglj. 

I  1T28.  Answer  of  title  tn  tlUrd  person. 

The  defendant  may  by  answer  defend*  on  the  gronnd  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
«elf  with  the  latter's  title. 

i  1724.  Ana-fver  tl&at  property  "was  distrained  dotnv 
dantase. 

Where  the  defence  is,  that  a  chattel,  to  recoyer  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
chattel  was  distrained,  while  it  was  doing  damage  thereupon, 
is  sufficient,  without  setting  forth  the  title  to  the  real  property. 

Go.  Proc..  f  166;  2  R.  S.  628,  f|  37  and  42  (2  Edm.  546). 

S  1726.  Defendant  may  demand  Jadipment  for  return. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain- 
tiff, or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiffs  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

I  1726.  Terdlot,  etc.,  wliat  to  state. 

The  Terdict,  report,  or  decision  must  ^x  the  damages,  if  any, 
of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  n  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party, 
or  to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  yalue  of  the  chattel,  at  the  time  of 
the  triaL 

Go.  Proc.,  I  261,  am'd. 

f  1727.  Svbstltntc  tn  certain  eases  for  Undlnir  as  to  Tnlve. 

A  verdict,  report,  or  decision,  in  favor  of  the  de Pendant,  shall 
not  fix  the  value  of  the  chattel,  in  either  of  the  following  cases: 

1.  Where  the  plflintiff  is  the  general  owner  of  the  chattpi:  but 
it  was  rightfully  distrained  doing  damage,  and  it*  vbIu«  i*« 
greater  than  the  damagps  sustained  by  the  defendant,  by  the 
ininry  for  which  it  was  distrained;  in  which  case,  those  damages 
must  be  fixed. 
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2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but 
ike  defendant  had  a  special  piuperiy  tnereiu,  and  the  value  ui' 
the  chattel  is  greater  than  tne  value  of  tne  special  property, 
>r  the  sum  cnarged  upon  the  chattel  by  reason  thereof;  in  whicn 
sase,  the  value  of  the  special  property,  or  tne  sum  so  charged, 
must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict,  re- 
port, or  decision  must  sec  forth  the  reason,  why  the  value  of 
the  chattel  is  not  fixed. 

I  1728.  Terdict,  eto.,  for  part  of  aevcral  chattels  |  |«ds- 
ment  thereupon. 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  verdict,  report,  or  decision  may  award  to  one  party  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others  and  the  residue  to  the  other  party;  and,  if 
necessary,  the  complaint  must  be  amended  so  as  to  conform 
thereto.  The  final  judgment,  rendered  thereupon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  his 
favor,  as  if  separate  judgments  were  rendered;  except  that,  where 
each  party  is  entitled  to  an  absolute  award  of  a  sum  of  money, 
against  the  other,  the  smaller  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 

I  172&.  DamAflreB   how  ascertained   on  default. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for 
want  of  an  appearance  or  pleading,  the  «ourt,  to  whicn  he 
applies  for  judgment,  may  ascertain  and  determine  the  damages 
to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necessary; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

See  I  1216.  ante. 

S  1T80.  Final  Judgment)  docketing  the  same. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  Iff 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  replevied, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
as  prescribed  in  this  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  possession  thereof  is  not  delivered  to  the. 
plaintiff.  If  the  defendant  has  demanded  judgment  for  the 
return  of  a  chattel,  which  was  replevied,  and  afterwards  deliv- 
ered to  the  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  tnerefor  must  award  to 
him  possession  thereof,  with  his  damages,  if  any;  and  it  must 
also  award  to  him  the  sum  fixed  as  tlie  value  thereof,  to  be  paid 
by  the  plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  the  case  is  one  of  those  specified  in  sec^'on  1727  of  this 
act,  final  judgment  In  favor  of  the  defendant  must  award  to 
him  the  sum,  fixed  as  therein  specified,  and  if  it  is  not  collected, 
the  delivery  of  the  chattel;  or,  if  the  chattel  hns  not  been  re- 
plevied, or  has  been  returned  to  him  after  replevin,  that  he  Is 
entitled  to  possession  thereof,  until  the  sum  so  awarded  Is  col- 
lected, or  otherwise  paid.  The  judgment  may  be  docketed,  and 
tb?  clocket  thereof  creates  a  lien,  as  if  it  woe  a  Judgnjent  for 
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the  full  amount  of  the  money,  inciuding  cotta,  which  it  awarda. 
either  absolutely  or  conditionally. 
Go.  Proc.,  S  277;  2  R.  S.  532,  |  61  (2  Bdm.  65Q). 

1  1731.  Execution  I  contents  thereof. 

An  ezecation  for  the  delivery  of  the  possession  of  a  chattel, 
and  to  satis^,  out  of  the  property  of  the  Judgment  debtor,  u 
sum  of  money  contingently  awarded  against  him,  mast  contain, 
in  addition  to  the  other  matters  prescribed  by  law  the  following 
directions: 

1.  Where  the  jndgment  is  rendered  lit  favor  of  the  defendant, 
in  a  case  specified  in  section  1727  of  this  act,  the  execution  must 
reqaire  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  plaintiff  before  the  delivery,  pays  to  him 
the  sum  of  money  awarded  to  the  defendant,  with  interest  and 
the  aherifiTs  fees;  and,  in  case  the  chattel  cannot  be  found  within 
hia  county,  then  to  satisfy  that  sum  out  of  the  property  of  the 
plaintiff. 

2.  In  any  other  case,  where  th».  judgment  awards  a  sum  of 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre- 
vailing party,  the  execution  must  require  the  sheriff,  if  the 
chattel  cannot  be  found  within  hia  county,  to  satisfy  the  sum  . 
so  awarded,  with  interest  and  his  fees,  out  of  the  property  of 
the  party  against  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law 
for  a  like  direction,  where  an  execution  against  pr<H>erty  la 
issued  upon  a  judgment  for  a  sum  of  money. 

Id.,  ffabd.  4  of  I  28D;  2  B.  B.  680,  I  60  (2  Edm.  648). 

S  1732.  Id.  I  ■herifl'ii  power  to  take  elutttcl* 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virttie' 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  same, 
as  where  he  is  required  to  replevy  a  chatteL 

2  B.  8.  680,  f  61. 

f  1788.  Action  on  nndertiiktnflrt  vrhen  matntnlnable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main« 
tain  an  action  against  the  sureties  in  an  undertaking,  given  in 
behalf  of  the  defendant  to  r*rocure  a  return  of  the  chattel,  or 
against  the  ball  of  a  defendant,  who  has  been  arrested,  until 
after  the  return,  wholly  or  partly  nnsntisfied  or  unexecuted, 
of  an  execution  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property 
of  the  defendant,  or  for  both  purposes,  ns  the  case  requires.  A 
defendant,  who  has  recovered  a  final  judgment,  cannot  main- 
tain an  action  against  the  sureties  in  the  plaintiff's  undertaking, 
given  to  procure  a  replevin,  until  after  a  like  return  of  a  similai 
execution  against  the  plaintiff. 

2  B.   8.  688,   S  64   (2  Bdm.   661). 

I  1784.  BlierflPs  return,  evidence  tkcFeln. 

In  such  an  action  against  the  sureties,  the  sheriff's  return  to 
the  ?xecutlw  |8  prepumptiye  evidene*».  of  f^  falfure  to  deliver, 
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or  to  return  a  chattel,  or  to  pay  a  siun  of  money,  according  to 
the  terms  of  the  undertaking. 
2  B.  8.  033,  S  66. 

I  1785.  Injury,  etc.,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  wfiB  yeplevied,  unless  the  injury  or 
destruction  was  effected  by  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  notion,  or  occurred  after  che  chattel  was  taken 
by  virtue  ur  tlie  execution. 

%   17S0.  Abatement  and  rcriiwl   ef  aetion* 

In  an  action  to  recover  a  chattel,  the  cause  of  action  survives 
or  continues,  notwithetanding  the  death  of  either  party,  in  favor 
of  or  against  his  executor  or  administrator.  Where  the  court 
malces  an  order,  directing  the  abatement  of  such  an  action,  as 
prescribed  in  section  761  of  this  act,  an  action  may  be  main- 
tained, upon  an  undertaking,  given  for  the  purpose  of  procuring 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding 
to  the  adverse  party  possession  thfreof,  had  been  rendered  in 
the  first  action,  and  an  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied:  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  taking,  withholding  or  detention. 
An  aetioa  to  recover  the  chattel  cannot  be  maintained,  after 
an  action  has  been  commenced  upon  an  undertaklDg,  aa  p»e- 
aeribed  to  this  section. 

L.  «S80,  Cb.  STO;  L.  1872.  ch.  496.    Bee  ff  766-761,  ants. 
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ARTICLB  SBGOIVD. 

Action  to  foreclose  a  lien  upon  a  chatteU 

Bee.  1737.  Action;  wben  and  In  what  coortg  maintatnable. 

1738.  Warrant  to  seize  chattel;  jxroceedingB  thereupon. 

1739.  Jadirment.  ' 

1740.  Action  in  Inferior  court. 

1741.  Applloatioa  of  tlrin  artleU. 

S  17^7.  Action;  ^Jli)9ii  |M^  in  Tvh^t  court*  m«lntfilnabl«. 

An  action  may  be  maintained  to  foreclose  a  lien  upon  a  chattel 
for  a  sum  of  money,  in  any  case  where  such  a  lieu  exists  at  the 
commencement  of  the  action.  The  action  may  be  brought  in 
aay.  Murt,  of  record  :or  aot  of  record,  which  would  ha^e  juria- 
didion  to  rendev  a  judgment,  in  an  action  founded  npon  a  con- 
ti»oU  for  .a  aum  eqiial-toitlie  amount  of  the  lien. 

L.  1868,  ch.  738.  f  1  (7  Edm.  469).  •  Se»  M  1741,  32S8,  post;  fee.  a1«o.  L. 
1872,  ch.  498  (9  Edm.  376);  L.  1860.  ch.  446  (4  Bdm.  680);  h.   1879,  ch.  088^  ; 

I  1788.  [Afli'd,  1896.]  "WarraAt^  to  seise  ehatteli  proceed- 
inirs  tbereapom.  ^ 

Where  the  action  is  brought  in  the  supreme  court,  the  city 
court  of  the  city  of  New  York,  or  a  county  court,  if  the  plaintiff 
is  not  in  possession  of  the  chattel,  a  warrant  may  be  granted 
by  the  court,  or  a  jnd^e  thereof,  commanding  the  sheriff  to 
seize  the  chattel,  and  safely  keep  it  to  abide  the  final  judgment 
in  the  action.  The  provisions  of  title  third  of  chapter  seven 
of  this  act  apply  to  snch  warrant,  and  to  the  proceedings  to  pro- 
cure  it,  and  after  it  has  been  issued,  as  if  it  was  a  warrant  of 
attachment,  except  as  otherwise  expressly  prescribed  in  this 
article. 
L.  188B,  ch.  946.    See  ante.  9$  636.  712. 

I  1789.  Jvdflrmeiit. 

In  an  action  brought  in  a  court  specified  in  the  last  section, 
final  judgment,  in  favor  of  the  plaintiff,  must  specify  the  amount 
of  the  lien,  and  direct  a  sale  of  the  chattel  to  satisfy  the  same 
and  the  costs,  if  any,  by  a  referee  appointed  thereby,  or  an 
officer  designated  therein,  in  like  manner  as  where  a  sheriff  sells 
personal  property  by  virtue  of  an  execution:  and  the  application 
by  him  of  the  proceeds  of  the  sale,  less  his  fees  and  expenses, 
to  the  payment  of  the  amount  of  the  lien,  and  the  coats  of  the 
action.  It  must  also  provide  for  the  payment  of  the  snmlns  to 
the  owner  of  the  chattel,  and  for  the  safe  keeping  of  the  Rurplns, 
if  necessary,  until  it  is  claimed  by  him.  If  a  defendant,  npon 
whom  the  summons  is  personally  served,  is  linble  for  the  amount 
of  the  lien,  or  for  any  part  thereof,  it  may  also  award  payment 
accordingly. 

See  I  8,  L.  1869. 

S  1740.   Action  In  Inferior  court. 

Where  the  action  is  brought  in  a  court,  other  than  one  of  thoae 
specified  in  the  last  section  but  one,  if  the  plaintiff  is  not  in  pos- 
session of  the  chattel,  a  warrant,  commanding  the  proper  officer  to 
seise  the  chattel,  and  safely  keep  it  to  abide  the  judgment,  may  be 
issued  in  like  manner  as  a  warrant  of  attachment  may  be  issued 
in  an  action  founded  upon  a  contract,  brought  in  the  same  conrt; 
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and  the  proTisions  of  law,  applicable  to  a  warrant  of  attachmentt 
iMiied  oat  of  that  court,  appfy  to  a  warrant,  issued  aa  prescribed 
in  this  section,  and  to  the  proceedings  to  procure  it,  and  after  it 
has  been  issued;  except  as  otherwise  specified  in  the  judgment.  A 
judgment  in  favor  of  the  plaintiff.  In  such  an  action,  must  corre- 
spond to  a  judgment,  rendered  as  prescribed  in  the  last  section, 
except  that  it  must  direct  the  sale  of  the  chattel  by  an  officer  to 
whom  an  execution  issued  out  of  the  courts  may  be  directed,  and 
the  payment  of  the  surplus,  if  its  safe  keeping  is  necessary,  to  the 
county  treasurer,  for  the  benefit  of  the  owner. 

8m  is   1-8,   L.   I860. 

I  1741.  ApplicaUoA  of  this  article. 

This  article  does  not  affect  any  existing  right  or  remedy  to  fore^ 
close  or  satisfy  a  lien  upon  a  chattel,  without  action;  and  it  do«9 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon  % 
chattel  is  specially  prescribed  by  law. 
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CHAPTER  XV. 

Special  Provisions,  Regulating  Other  Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TITLE     I.— Matrimonial  Actions. 

TITLE   II. — Actions  Relating  to  a  Corporation. 

TITLE  III.— Actions  Relating  to  the  Estate  of  a  Decedent. 

TITLE  IV.— Otiier  Special  Actions  and  Rights  of  Action. 

TITLE    v.— Other  Actions  by  or  Against  Particniar  Parties. 

TITLE  I. 

Matrimonial  Actions. 

lAtticle  1.  Action  to  annal  a  roid  or  Toldable  marriage. 
2.  Actioo  for  a  dirorce. 
a.  Action   for  a  separation. 

4.  ProTisions   applicable  to  two  or  more  of  tbe  actions  specified  in 
thla  Utie. 

ARTICLK    FIRST. 

Action  to  annul  a  void  or  voidable  marriage. 

See.  1742.  Action  by  woman,  married  under  Iff,  to  annul  sMrrlage. 

1748.  Id  what  other  cases  marriage  may  be  annuUed. 
1744.  Action  when  party  was  under  the  ^ge  of  consent. 
1746.  Id.;  when  former  husband  or  wife  was  living. 

1746.  Id.;    where    party    was   an    Idiot.. 

1747.  Id.;  where  party  was  a  lunatic. 

1748    Action  by  next  friend  of  idiot  or  lunatic. 

1749.  Issue;  when  entitled  to  succeed,  etc. 

1760.  Action  on  the  ground  of  force,  fraud,  etc. 

1761.  Custody,  maintenance,   etc.,  of  isrue  of  such  a  marriage. 

1762.  Action  on  the  eround  of  physical    incapacity. 

1768.  Certain  proceedings  regulated   in  artlon   to   annul  marriage. 

1764.  Judgment  annulling  a  marriage,  how  far  conclnslre. 

1766.  How  next  friend  of  Infant,  lunatic,  etc.,  allowed  to  sue,  etc. 

f  1742.  [Am'd,  1887.]  Action  br  woman,  married  nnder 
16»  to  annni  marrtaige. 

An  action  maj  be  maintained,  by  the  woman,  to  procure  a  judg- 
ment, declaring  a  marriage  contract  void,  and  annulling  the  mar- 
riage, under  the  following  circumstances: 

1.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  years 
at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  guardian,  or  other  person  having  the  legal  charge 
of  herperson. 

3.  Wnere  it  was  not  followed  by  consummation  or  cohabitation, 
and  was  not  ratified  by  any  mutual  assent  of  the  parties,  after 
.the  plaintilf  attained  the  age  of  sixteen  years. 

U  1SS7,  cli.  22;  fi,  1841,  ch.  207  Ji  Bdnw  51».  ftiM.  B^  f^*^*  2  B.  S. 
142,  S  £1  C2  Kdrn.  148).  S^e  Dom.  Bel.  lSJ.  ^S'zJSTlL  iSS,  to  which  age 
of  consent  IB  made  eighteen  yeacs;  bat  does  not  amend  cb.  22.  Ifc  1887;  K2 
App.   Uiy.  330. 

f  1748.    In  what  oth«r  ettseg  mavviaare  mny  b*  HSnttUed. 

An  action  may  also  be  maintained  to  procure  a  judgment,  de- 
0»riiif  %  9iiizi|iC«  ^ontrftct  yoid  and  aonnlltof  tb«  marriofe^  X^ 


S(g  1744-tf  MARRIAQfi.  c  15, 1. 1.  a.  1 

either  of  the  following  causes,  existing  at  the  time  of  the  mar- 
riage: 

1.  That  one  or  both  of  the  parties  bad  not  attained  the  age  of 
legal  consent. 

2.  That  the  fonner  hasbond  or  wife  of  one  of  the  parties  waa 
Uvingy  and  tliat  the  uiairinge  with  the  former  husband  or  wife  was 
then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  bj  force, 
duress,  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state.  But  an  action  can  be  maintained,  under 
this  subdivision,  only  where  the  incapacity  continues,  and  is 
incurable. 

2  B.  8.  142,  i  20  <2  Edn.   147). 

f  1744.  Aetion  'wkea  party  "wmm  vndler  tlie  a^rc  of  conaent. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  had  not  attained  the  age  of  legal  consent,  may  be  main- 
tained by  the  infant,  or  by  either  parent  of  the  infant,  or  by  the 
guardian  of  the  infant's  person;  or  the  court  may  allow  the  action 
to  be  maintained  by  any  person,  as  the  next  friend  of  the  infant. 
But  a  marriage  shall  not  oe  annulled,  at  the  suit  of  a  party  who 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or  where 
it  appears  that  the  parties,  for  any  time  after  they  attained  that 
age,  freely  cohabited  as  husband  and  wife. 

2  B.  B.  142,  I  21  (2  Bdm.  148),  mmd.    Bee.  alw,  S  26,  and  H  1748  and  17S5, 


f  1740.  [Ani'dy  18830  M.|  when  former  bvaband  or  wlfo 
^ras  llTlnig. 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  during  the  life-time  of  the  other,  or  by  the  former  husband 
or  wife.  Where  it  appears,  and  the  judgment  determines,  that  the 
subsequent  marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  and  with  the  full  belief  that  the  former 
hasband  or  wife  was  dead,  or  without  any  knowledge  on  the  part 
of  the  innocent  party  of  such  former  marriage,  the  issue  of  the 
subsequent  marriage,  born  or  begotten  before  the  final  judgment, 
are  deemed  for  all  purposes  the  legitimate  children  of  the  parent 
who  at  the  time  of  the  marriage  was  competent  to  contract,  and 
are  entitled  to  succecnl  as  stirh,  in  the  same  manner  as  other 
legitimate  children,  to  the  real  and  personal  estate  of  said  parent; 
and  the  issue  so  entitled  must  be  specified  in  the  judgment,  and 
the  innocent  party  must  be  awarded  their  custody,  and  he  or  she 
is  entitled  to  appoint  a  guardian  of  their  persons  by  will. 

This  section  shall  be  construed  to  extend  to  all  coses  where  the 
judgment  or  decree  of  nullity  of  such  subsequent  marriage  is 
rendered  after  the  passage  of  this  act  whether  such  subsequent 
marriage  was  contracted  before  or  after  the  passage  hereof. 

Id..  If  22  and  23,  consoUdated  and  am'd. 

I  1746.  Id.  I  where  party  was  an  Idiot. 
Ad  actioa  to  annul  a  marriage,  on  the  ground  that  one  of  the 
partiei  thereto  was  an  idiot,  may  be  maintained,  at  any  time 
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during  the  life-time  of  either  party,  by  any  relatiye  of  the  idiot, 
who  has  an  interest  to  avoid  the  marriage. 

a  B.  8.  142.  I  24. 

I  1747.  Id.}  wbere  party  -was  a  Innatle* 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  eontiDUonce  of  the  hinacy,  or,  after  the  death  of  the 
lunatic,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marriage,  by  any  relative  of  the  lunatic,  who  has  an 
interest  to  avoid  the  marriage.  Such  an  action  may  also  be  main- 
tained by  the  lunatic,  at  any  time  after  restoration  to  a  sound 
mind;  but  in  that  case,  the  marriage  should  not  be  annulled,  if  it 
api>ears  that  the  parties  freely  cohabited  as  husband,  and  wife, 
after  the  lunatic  was  restored  to  a  sound  mind. 

Id..  H  25  and  27,  ooDMlldated. 

i  1748.  Action  by  next  friend  of  Idiot  or  tamflUle. 

Where  no  refattive  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  court  may  allow  an  action  for  that  purpose  to  be^main- 
tained,  at  any  time  during  the  life-time  of  both  the  parties  to  the 
marriage,  by  any  person  as  the  next  friend  of  the  idiot  or  lunatic. 
But  this  section  does  not  apply,  where  the  marriage  might  have 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

Id.,  f  26.     See.  also.  {  1744,  ante,  and  $  1755,  poat. 

I  1749.  [Am'd,  1908.]    Issue  t  wben  entitled  to  snceeed,  ete. 

A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  child  of  the  parent  who  is  of  sound  mind.  A  child 
of  a  mafriage,  which  is  annulled  on  the  ground  that  one  or  both 
of  the  parties  had  not  attained  the  ape  of  legal  consent,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parents. 

Id.,  i  28;  Lu  1903,  ch.  226.    In  effect  SepL  1,  1003. 

I  1760.  Action  on  the  vronnd  of  force,  frnnd,  etc. 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  con^ 
sent  was  so  obtained.  Such  nn  action  may  also  be  maintained, 
during  the  life-time  of  the  other  party,  by  the  parent  or  the  guard- 
ian of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  bo  annulled  on  the  ground  of 
force  or  dnress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
as  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volun- 
tarily cohabited  as  husband  and  wife,  with  a  full  knowledge  of  the 
facts  constituting  the  fraud. 

Id..  H  30  and  81.  am'd;  L.  1862.  ch.  246.    See  I  174S.  ante. 

I  17S1«  Custody,  naalntennnce,  etc.,  of  Issne  of  ancb  m 
mnrrla«rc. 

The  court  must,  upon  the  application  of  the  plaintiff,  award  the 
custody  of  the  children  of  a  marriage,  which  is  annulled  on  the 
ground  of  force,  duress,  or  fraud,  to  the  innocent  parent,  unless  it 
appears  that  the  latter  is  unfit,   for  any  xeMon.  t9  hmw  thie 
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custody  of  one  or  more  of  the  children,  in  which  case  the  court 
must  give  such  directions  relatiui;  thereto,  as  the  interests  of  the 
child  or  children  require.  The  judgment  may  make  provision  for 
the  education  and  maintenance  of  the  children,  out  of  the  property 
pf  the  guilty  parent. 
2  R.  8.  142,  I  82,  tm'd. 

i  17B2.  [Am'd,  189S.]  Action  on  tbe  orronnd  of  pbyaieAl 
lacnpnoity. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
state,  may  be  maintained  by  the  injured  party  against  tho  party 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  y^ars 
have  expired  sinee  the  marriage. 

L.    1886.    ch.   809. 

I  1T6^.  Certntn  proeeedlnv*  regulated  In  notion  to  annnl 
ni«rrlair«. 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof:  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  such  an  actioU,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of 
one  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury, 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
for  which  purpose,  the  quc^stions  to  be  tried  must  be  prepared  and 
settled  as  prescribed  in  section  970  of  this  act. 

Id.,  M  86  and  86  In  part.  Sec  2  R.  S.  175.  I  46  (2  Edm.  181);  see,  alao. 
II  1012  and  1229,  ante,  and  |  1767.  poat. 

I  1754.  Jndirnaent  aannlllnir  i^  marriage  |  liovr  far  eon- 
clnnlve. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  life- 
time of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgsient, 
rendered  after  the  death  of  either  party  to  the  marriage,  is  cou- 
clnsive  only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

Id.,  I  37. 

I  1765.  Ho'vr  next  friend  of  Infant,  Innatlc,  etc.,  allo'vred 
to  flue,  etc. 

An  order^  allowing  a  person  to  maintain  an  oction,  as  the  next 
friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or  as 
the  next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  section  1748 
of  this  act,  may  be  granted  by  the  court,  in  its  discretion,  without 
noticci  or  upon  notice  to  such  persons  and  in  such  a  manner,  as 
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it  deems  proper.  A  motion  to  Tacate  sach  an  order  mtiBt  be  made 
at  a  term  held  by  the  judge  who  grauted  it,  unless  he  is  dead,  out 
of  office,  or  unable  to  hear  it  by  reason  of  sickness  or  otherwise; 
or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  the 
court,  to  which  aoplication  for  final  judgment  is  made,  may  dis- 
miss the  complaint,  if  justice  so  requires,  although,  in  a  like  case, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  judg- 
ment. 

4»7 
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ARTICIiB  SB€Oin>. 

Action  for  a  divorce. 

Sec.  1750.  In  what  ouieB  action  may  be  maiDtalned. 

1767.  Answer;    mode   of   trial;   Judgment    by   detault, 

1768.  When  divorce  denied,   allbuugh   adultery   proved. 
1768.  Regulations  wben  action  brought  by  wife. 

1700.  Id.;  wben  action  brought  by  busband. 
1761.  Marriage  after  divorce  for  adultery. 

S  17B6.  In  -vrbat  ca«e«  action  may  be  maintained. 

In  either  of  the  following  cases,  a  husbund  or  a  wife  may  main- 
tain an  action,  against  the  other  party  to  the  marriage  to  procure 
a  judgment,  divorcing  the  parties  and  dissolving  the  marriage,  by 
reason  of  the  defendant's  adultery. 

1.  Where  both  parties  were  residents  of  the  State,  when  the 
offence  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  the  action 
is  commenced. 

4.  Where  the  offence  was  committed  within  the  State,  and  the 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  the 
State. 

2  B.  8.   144,  I  38  (2  Edm.  160)^  am'd;  L.  1862,  cb.  240,  |  1.    See  |  1708, 


}  1767.  [Am'd,  18W>.]  Anawei^i  mode  of  trial;  Jnd«ment  br 
default. 

1.  The  answer  of  the  defendant  may  be  made,  without  verify- 
ing it,  notwithstanding  the  verification  of  the  complaint.  If  the 
answer  puts  in  issue  the  allegation  of  adultery,  the  court  must, 
Qpon  the  ai;>pIicatiou  of  either  party,  or  it  may,  of  its  own  motion, 
make  an  order  directing  the  trial,  by  a  jury,  of  that  issue;  for 
which  purpose  the  questions  to  be  tried  must  be  prepared  and 
settled,  as  prescribed  in  section  nine  hundred  and  seventy  of  this 
act.  If  the  answer  does  not  ^ut  in  issue  the  allegation  of  adul- 
tery, or  if  the  defendant  makes  default  in  appearing  or  plending, 
the  plaintiff  before  he  is  entitled  to  judgment,  must  nevertheless 
satisfactorily  prove  the  material  allegations  of  his  complaint,  and 
also,  by  his  own  testimony  or  otherwise,  that  there  is  no  judg- 
ment or  decree,  in  any  court  of  the  state  of  competent  jnrisdictien, 
against  him  in  favor  of  the  defendant  for  a  divorce  on  the  ground 
of  adultery. 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  ground  of 
adulte/y,  the  plaintiff  or  defendant  may  serve  a  copy  of  his  plead- 
ing on  the  co-respondent  named  therein^  At  any  time  within 
twenty  days  after  such  service  on  said  co-respondent,  he  may  ap- 
pear to  defend  such  action,  so  far  as  the  issues  affect  such  co- 
respondent. If  no  such  service  be  made,  then  at  any  time  before 
the  entry  of  judgment  any  co-respondent  named  In  any  of  the 
pleadings  shall  have  the  right,  at  any  time  before  the  entry  of 
judgment,  to  appear  either  in  person  or  by  attorney,  in  said  action 
and  demand  of  plaintiff's  attorney  a  copy  of  the  summons  and 
complaint,  which  must  be  served  within  ten  days  thereafter,  and 
he  may  appear  to  defend  such  action,  so  far  as  the  issues  affect 
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such  co-respondent.  In  case  no  one  of  the  allegations  of  adnltety 
controverted  by  snch  co-respondent  shall  be  prored,  snch  co- 
respondent shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  as  snch  co; respondent,  which  bill  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 
bursements, and  such  co-retipondent  shall  be  entitled  to  have  an 
execution  issue  for  the  collection  of  the  same. 

Id..  II  89,  40,  41 ;  L.  1817.  ch.  188:  L.  18W.  oh.  6S1.  In  effect  Sept.  1, 1899.  See  U 1012. 
1315  and  1229,  •fUe,  Wfliy.T^  pofi 

S  1758.  'Vrhm  divorce  denied,  ftltHowb  adalt^ry  pvored. 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  waia  committed  by  the  procurement  or 
.with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  chared  has  been  forgivrn  by  the  plaintiff. 
The  forgiveness  ihay  be  proved,  either  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volun- 
tary cohabitation  of  the  partiee^,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  charged, 

4.  Where  the  p}aiiitiff  has  also  been  guilty  of  adultery,  under 
such  circumstances,  that  the  defendant  would  have  been  entitlel, 
if  innocent,  to  a  divorce. 

2  R.  S.  144.  i  43 ;  L.  1877,  ch.  IM. 

I  1769.  [An'dy  1)890»  IMM^]  R«s«]fitl#Mi  wkea  motion 
toro^nslat   br   t^Ale. 

Where  the  action  is  btx)ugkt  by  the  wife^  the  following  regula- 
tidns   apply   to   the   proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  born  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [Am'd,  1896,  1900.]  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties: 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shall,  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  have 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be  entertained. 

L.  18B5,  ch.  801;  L.  1900,  ch.  743.    In  effect  Sept.  1. 1900. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
possession  or  under  her  control,  any  personal  property,  or  thing 
in  action,  which  was  left  with  her  by  the  defendant,  or  acquired 
by  her  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  she  it  or  may  thereafter  become  entitled  to  any  property* 
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by  the  decease  of  a  relative  intestate;  the  defendant  shall  not 
g^ve  any  interest  therein,  absolute  or  contingent,  before  or  after 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  Dlaintirsmchoate  right  of  dower,  in  any  real  property,  of 
r'ff^^riv^  defendant  then  is  or  was  theretofore  sJre^is  not 
affected  by  the  judgment, 

L.  188S»  cb.  801. 

}  1760.    Id.)  -wlien  action  brouvlat  br  bvabaaid. 

Where  the  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  affected  by  a  Judgment 
dissolving  the  marriage;  but  the  leigitimacy  of  any  other  child 
of  the  wife  may  be  determined,  as  one  of  the  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must 
be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  Impair,  or 
otherwise  affect,  the  plaintiff's  rights  and  interests,  in  and  to  any 
real  or  personal  property,  which  the  defendant  owns  or  possesses, 
when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  in  any  of  the  plaintiff*s  real 
property,  or  to  a  distributive  share  in  his  personal  property. 

3  R.  8. 144,  H  44, 47  and  48.    See  Real  Prop.  Law,  1 176. 

i  1T61.    M«rrl«v«  After  dlvvree  fof*  adultevr* 

Where  a  marriage  is  dissolved,  as  prescribed  in  this  article, 
the  plaintiff  may  marry  again,  during  the  lifetime  of  the  defend- 
ant; but  a  defendant  adjudged  to  be  guilty  of  adultery,  shall 
not  marry  again,  until  the  death  of  the  plaintiff.  But  tiiis  sec- 
tion does  not  prevent  the  remarriage  of  the  parties  to  the  action. 
Id.,  1 49.   Bee L.  187B,  ohf.  164  and  891 ;  L.  1880.  oh.  246;  L.  1897,  eh.  462. 
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ARTTCLB3    THIRD. 

Action  for  a  separation. 

See.  1762.  For  what  caases  actloa  ma;  be  maintained. 
1708.  Id.;  In  what  casee. 
1764.  Requialtes  of  complaint. 
17G6.  Defendant  may  aet  up  plaintiff**  mlacondact. 

1706.  Support,   maintenance,   etc.,   of   wife   anU  children. 

1707.  Judgment  for  aeparation  may   be  revoked. 

1  1702.  For  TTliat  cauaea  Action  may  be  malntnlned. 

In  either  of  the  cases  specified  in  the  next  section,  an  action 
may  be  maintained,  bj  a  husband  or  wife,  against  the  other 
party  to  the  marriage,  to  procure  a  judgment,  separating  the 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Such*  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  as  may  render  it  unsafe  and  improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her. 

2  r.  S.  146,  parts  of  99  60  and  51.    See  L.  1824,  p.  249,  9  12. 

I  1768.  Id.t  in  -vrliat  caaea. 

Such  an  action  may  be  maintained,  in  either  of  the  followm^ 
cases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  ij  a  resident  thereof,  when  the  action  is  coromencod. 

C.  Where  the  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  rontinued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

Id.,  H  60  and  61  in  part. 

S  1764.  Reqalaltea  of  complaint. 

The  complaint  in  such  an  action  must  specify  particnlnrly  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id.,   i  62,  and   Rule  80. 

•      I   17eK.  Defendant   may   met  nn  wlalntUTa   mlweondnet. 

The  defendant  may  set  up.  in  justification,  the  misconduct  of 
the  plaintiff;  and  if  that  defc^noe  is  establiphed  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment. 

Id.,   S   68. 

i  1766.  Support,  maintenance,  etc.,  of  wife  and  children. 

Where  the  action  is  brought  by  the  wife,  the  court  may.  in 
the  final  judgment  of  separation,  give  such  directions  ns  the 
nature  and  circumstances  of  the  case  require.  In  particular. 
It  may  compel  the  defendant  to  provide  suitably  for  the  educa- 
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tion  and  maintenance  of  the  children  of  the  marriagre,  and  for 
the  support  of  the  phiintiff,  as  justice  requires,  having  regard 
to  the  circumstances  of  the  respective  parties.  And  Uie  court 
may.  in  such  an  action,  render  a  judgment,  compelling  the 
defendant  to  make  the  provision  specified  in  this  section,  where, 
under  the  circumstances  of  the  case,  such  a  judgment  ia  proper, 
without  rendering  a  judgment  of  separation* 
See  a  &.  8.  14«.  ||  64  and  5S. 

I  1T07.  Jutement  for  Reparation  Btar  be  reTOl^ed. 

Upon  the  joint  application  of  the  parties,  accompanied  with 
satisfactory  evidence  of  their  reconciliation,  a  judgment  for  a 
sepo ration,  forever,  or  for  a  limited  period,  rendered  as  prescribed 
in  this  article,  mny  be  revoked,  at  nny  time,  by  thp  court  which 
rendered  it,  subject  to  sncli  regulations  and  restrictions  as  the 
court  thinks  fit  tc  impose. 

Id.,  I  60. 
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article:  f'ourth. 

Provisions  applicable  to  two  or  more  of  the  actions  specified  in 
this  tilte. 

Sec.  1768.  Married  woman  deemed  a  resident  In  certain  case*. 

1769.  Alimony,  expense*  of  artlon.  and  coatB;   bow  awarded. 

1770.  Wbat  ia  deemed  a  counterclaim. 

1771.  Custody   and   malnteoaoce  of   cliildren   and   support  of  plaintiff. 

1772.  Support,    maintenance,   etc.,   of  wife  and   children.     Sequestration. 

1773.  Id. ;  when  enforced  by  punlsbment  for  contempt. 

1774.  Begulations  respecting  judgment. 

f   1708.  Married   -womAB    deemed    a    resident    In    certain 


If  a  murried  woman  dwells  within  the  State,  where  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
her  husband  resides  elsewhere. 

2  R.   S.   147,   i  67  (2  Edm.   164).   am'd. 

§  1768.  Alimony,  expenses  of  action  and  costs|  ho^v 
a  warded. 

Where  an  action  is  brought,  as  prescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  haying 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issued  for  the  col- 
lection thereof,  as  in  an  ordinary  case;  or  the  court  may,  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court. 
Id.,  i  68. 

S   1770.   [Am'd,  1881.]    lEVliat  Is  deemed  a  counterclaim. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  a  cause  of  action,  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

}  1771.  [Am'd,  1805,  1004,  1008.]  Cnntody  and  mainte- 
nance  of   children,  and   support   of   plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  children  of  the  marriago.  and 
where  the  action  is  brought  by  the  wife,  for  the  support  of  the 
plaintiff.  The  court  may,  by  order,  unon  the  application  of 
either  party  to  the  action,  after  due  notice  to  the  other,  to  be 
given  in  such  manner  as  thp  court  shall  prescribe,  at  any  time 
after  final  judgment,  annul,  varr  or  modify  such  directions,  or 
In  case  no  such  direction  or  d'"ections  shall  hare  been  made, 
amend  it  by  inserting  such  direction  or  directions  as  justice  re- 
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quires  for  the  ctlstody,  care,  education  and  maintenance  of  any 
Bucli  cliild  or  children  in  such  final  judgment  or  order  or  ordersi. 
But  no  such  application  shall  be  made  by  a  defendant  unless 
leave  to  make  the  same  shall  have  been  previously  granted  by 
the  court  by  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presentation  to  the  court 
of  satisfactory  proof  that  justice  requires  that  such  an  applica- 
tion should  be  entertained.  Where  an  action  is  brought  by  a 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  final 
judgment  of  divorce  has  been  rendered  in  her  favor,  the  court, 
upon  the  application  of  the  defendant  on  notice,  and  on  proof  of 
the  marriage  of  the  plaintiflF  after  such  final  judgment,  must  by 
order  modify  such  final  judgment  and  any  orders  made  with 
respect  thereto,  by  annulling  the  provisions  of  su<-h  final  judg- 
ment or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  plaintiff. 

L.  1895,  ch.  881;  L.  1804.  ch.  338;  L.  1908.  ch.  *297.  In  effect  Sept.  1, 
1908. 

I  1772.  JAin'd,  1904.]  Sopport,  m«lnten«nce,  etc.»  of  ^rife 
And  cblldren.     SeaneatrAtlon. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed 
in  this  article,  or  in  either  of  the  last  two  articles,  or  a  judgment 
for  divorce  or  separation  rendered  in  another  state,  upon  the 
ground  of  adultery  upon  which  an  action  has  been  brought  in 
this  state,  and  judgment  rendered  therein,  requires  a  husband 
to  provide  for  the  education  or  maintenance  of  any  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may, 
in  its  discretion,  also  direct  him  to  give  reasonable  security,  in 
such  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make 
any  pa3'ment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay  by  an  order,  made  as 
prescribed  in  section  seventeen  hundred  and  «ixty-nine  of  this 
act:  the  court  may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  property,  to  be  sequestered,  and  may  appoint 
a  receiver  thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  may  be,  from  time  to  time,  applied,  under  the  direc- 
tion of  the  jcourt,  to  the  payment  of  any  of  the  sums  of  money 
specified  in  this  section,  as  justice  requires. 

Id.,  i  60,  am'd;  L.  1904,  ch.  318.     In  effect  Sept.  1,  1904. 

i  177S.  Id.)  'vrhen  enforced  by  pnnlsbment  foi»  contempt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money 
specified  in  the  last  section,  as  required  by  the  judgment  or 
order  directing  the  payment  thereof;  and  it  appears  presumptively, 
to  the  satisfaction  of  the  court,  that  payment  cannot  be  enforced 
by  means  of  the  proceedings  prescribed  in  the  last  section,  or  by 
resorting  to  the  security,  if  any,  given  as  therein  prescribed,  the 
court  may,  in  its  discretion,  make  an  order  requiring  the  husband 
to  show  cause  before  it,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  the  pay- 
ment; and  thereupon  proceedings  must  be  taken  to  punish  him, 
as  prescribed  in  title  third  of  chapter  seventeenth  of  this  act. 
9uch  an  order  to  show  cause  may  also  be  made,  without  any 
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preyious  sequestration,  or  direction  to  give  security,  where  the 
court  is  satisfied  that  they  would  be  ineffectual. 

i  1774.   [Am'd,   11MI2,   190S,   180S.]   Re«iil«tloii«   respeetlav 

In  an  action  brought  as  prescribed  in  this  title,  a  final  judg- 
ment shall  not  be  rendered  in  favor  of  the  pl&intiff  upon  the 
defendant's  default  in  appearing  or  pleading,  unless  either  the 
summons  and  a  copy  of  the  complaint  were  personally  served 
upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  thf; 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  iu  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to 
annul  a  marriage*/*  "Action  for  a  divorce;"  or  "Action  for  a 
separation;*'  according  to  the  article  of  this  title,  under  which 
the  action  is  brought.  Where  the  summons  is  personally  served, 
but  a  copy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
an  inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  annulling  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  be  entered,  in  an 
action  brought  under  either  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  months  after  the  filing 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  and  interlocutory  judgment  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  enter  the  same,  and  can  not  be  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  court  upon  apnlication  and  sufficient  cause  being  shown  for 
the  delay.  Within  thirtv  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufficient  cause  the  court  in  the 
meantime  shall  have  otherwise  ord<'red.  Upon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  after  entry  of  inter- 
locutory judgment  unless  otherwise  ordered  by  the  court.  The 
final  judgment  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  months  and  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty  days  except  by 
order  of  the  court  on  application  and  sufficient  cause  being  shown 
for  the  delay.  The  interlocutory  judgment  may,  in  the  discre- 
tion of  the  court,  provide  for  the  payment  of  alimony  until  the 
entry  of  final  judgment;  it  may  include  a  judgment  for  costs, 
when  costs  are  awarded,  in  which  case  said  judgment  for  costs 
shall  be  docketed  by  the  clerk,  and  thereupon  shall  have  the  same 
force  and  effect  as  if  docketed  upon  the  entrv  of  final  judgment 
therein,  except  that  it  shall  not  be  enforceable  by  execution  or 
punishment  until  the  entry  of  final  judgment  in  said  action. 

See  snte,  f  1767;  L.  1902,  ch.  364;  L.  1903,  ch.  488;  L.   1906,  ch.  637.    In 
•ffMt  Sept.  1,  1906. 
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Actions  relatixxg  to  a,con>or9Aioi^     ^ 

Artkto  X.  Action   hj  a   corporation,    and   action  against   a   eot^t^tkm,    Vd 
recorer  damages  or  proi^rty. 

5.  Jadlcial   rapervlalOB   •t   a    corporation,    and   of  the   oOeen    mid 

membera  thereof. 

8.  Actions  to  procure  the  dissolution  of  a  corporation,  and  actions 
to  enforce  the  IndiTldnal  liability  Of  the  officers  or  mombon 
of  a  corporation,  with  or  withoat  a  dlaaolatlon  therH>t. 

4.  Action  by  the  people  to  annul  a   corporation, 

6.  Provisions  applicable  to  two  or  more  of  the  actions  specified  in 

thU  tlUe. 

ARTICLE   FIRST. 

AcHon  bff  a  corporation,  and  aoiion  against  a  corporaHont  to 
recover  damages  or  property. 

See.  1T78.  Complaint  in  actions  by  or  against  oarporatlons. 
1776.  When  proof  of  corporate  existence  unnecessary. 
X777.  Misnomer,  when  waived. 

1778.  Action   against   a  corporation,   upon   a   note,   etc. 
177*.  When  foreign  corporations   may   sue. 
1780.  When  foreign  corporations  may  be  sued. 

I  1775«  Ooinpl»lnt  la  aetloa«  by  Qr  aflpatinvt  e«rpor«tioaa. 

In  an  action  brought  by  or  against  a  corporation,  the  complaiiit 
mast  aTcr  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
is  a  corporation;  must  state  whether  it  is  a  domestic  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  nnder  whose  laws  it  was  created.  But  the  plaintiff  need  not 
set  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  under 
which  the  corporation  was  created. 

See  2  R.   S.   469.    |   13  <2  Bdm.   470). 

I  1776.  'Wlken  proof  of  corporate  exlii4ea««  iiiftB««e««ary. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaiutiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation, 
unless  the  answer  is  verified,  and  contaiUs  an  affirmative  allega^^ 
tion  that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

Id..  I  3,  am'd;  U  1894,  cb.  422  (6  Edm.  296).  and  L.  1876,  ch.  608. 

§  1777.  Mlsnomery  -vrben  -waived. 

In  an  action  or  special  proceeding,  brought  by  or  against  a  cor- 
poration, the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name^  unless  the  misnomer  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

Id.,  1 14,  am*d. 

i  1778.  Aetlon  auralnirt  a  corporailon  upon  a  note,  ete. 

In  an  action  against  a  foreign  or  domestic  corijoration,  to  re- 
cover damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money.  Upon  de- 
mand, or  at  a  particular  time,  an  order,  extending  tne  time  to 
answer  or  demur,  shall  not  be  granted,  except  by  the  court,  upon 
notice  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  pf  .his  answer  or  demurrer,  a  copy 
Of  an  order  of  a  judge,  directing  that  the  issues  presented  by  the 
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pleadings  be  tried,  the  plaintiff  may  take  judgment,  as  in  case  oi 
default  iu  pleading,  at  the  expiration  of  twenty  days  after  ser- 
▼ice  of  a  copy  of  the  complaint,  either  personally  with  the  sum- 
mons,  or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  service  of  the  summons  waa  otherwise  than 
personal,  at  the  expiration  of  twenty  days  after  the  serrice  is 
complete. 
2  B.  S.  469.  H  8.  0  aod  10. 

I  177B.  Wlken  foreign,  eorporatlon  WkWLT  ■«•• 

An  action  may  be  maintained  by  a  foreign  corporation,  in  lilce 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
is  brought  by  a  domestic  corporation,  except  as  otherwise  spec- 
ially prescribed  "by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  indiyiduals  to  do,  without 
express  authority  of  law.  This  section  does  not  affect  the  yalldlty 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  whore  such  a  meeting  is  author- 
ized by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  on  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the  laws 
of  the  State. 

Id..  IS  1  and  2;  L.   1878.  ch.  684  (0  Edm.  <rre). 

I  1780.  Wben  forelvn  eorpor«tlon  mar  be  sued. 

An  action  against  a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  State,  or  ly  a  domestic  corporation,  for  any 
cause  of  action.  Au  action  against  a  foreign  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  State,  cv  a,  chattel,  which  is  replevied  within  the  State. 

3.  Where  the  cause  of  action  arose  within  the  State,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  State. 

Oo.  Proc.,  I  427;  2  B.  S..  |  16,  am*d;  L.  1849,  ch.  107  (2  Bdm.  479). 
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ARTICIiB   SECOND. 

Judicial  supervision  of  a  corporation,  and  of  the  officers  and 
members  thereof. 

Sec.  1781.  Action  against  directors,  etc..  of  a  corporation,  for  misconduct. 

1782.  By  whom  action  to  be  brought. 

1783.  This  article,  how  coustrued. 

S  1781.  [Aiii*d,  1907.]  Action  ««aln«t  directors,  etc.,  of  a 
corporation,  for  ml»condact. 

An  action  may  be  maintaiued  againgt  one  or  more  trustees, 
directors,  managers,  or.  other  officers  of  a  corporation,  to  procure 
u  judgment  for  the  following  purposes,  or  so  much  thereof  as  the 
case  requires: 

1.  [Am'd,  1007.]  Comi)elling  the  defendantg  to  account  for 
their  olhcial  conduct,  including  any  neglect  of  or  failure  to  per- 
form their  duties,  in  the  management  and  disposition  of  the  funds 
and  property,  committed  to  their  charge. 

2.  [Am'd,  lfM)7.j  Compelling  them  to  pay  to  the  corporation, 
which  they  i-epresent,  or  to  its  creditors,  any  money,  and  the 
value  of  any  propertj',  which  they  have  acquired  to  themselves, 
or  transferred  to  others,  or  lost,  or  wasted,  by  <>r  through  any 
neglect  of  or  failure  to  perform  or  by  other  violation  of  their 
duties. 

3.  Suspending  a  defendant  from  exercising  his  office,  where  it 
appears  that  he  has  abused  his  trust. 

4.  Removing  a  defendant  from  his  office,  upon  proof  or  convic- 
tion of  misconduct,  and  directing  a  new  election  to  be  held  by  the 
body  or  lioard  duly  authorized  to  hold  the  same,  in  order  to  sup- 
ply the  vacancy  created  by  the  removal;  or,  where  there  is  no 
such  body  or  board,  or  where  all  the  meml)ers  thereof  are  ro- 
nioved,  directing  the  removal  to  be  reported  to  the  governor, 
who  may,  with  the  advice  and  consent  of  the  senate,  fill  the 
vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one  or  more 
trustees,  directors,  managers  or  other  officers  of  a  corporation, 
contrnry  to  a  provision  of  law,  or  for  a  purpose  foreign  to  the 
lawful  business  and  objects  of  the  corporation,  where  the  alienee 
knew  the  purpose  of  the  alienation. 

0.  Restraining  and  preventing  such  an  alienation,  where  it  is 
threatened,  or  where  there  is  good  reason  to  appreliend  that  it 
will  be  made. 

7.  [Added,  10O7.]  The  court  must,  upon  the  application  of 
either  party,  make  an  order  directing  the  trial  by  a  jury  of  the 
issue  or  neglect  or  failure  of  defendants  to  perform  their  duties: 
and  for  that  purpose  the  questions  to  be  tried  must  be  prepared 
and  settled  as  prescribed  in  section  nine  hundred  and  seventy  of 
this  act. 

2  R.  S.  4fi2.  «  n.1  (2  FAm.  4S2V  Am*d  L.  1007.  oh.  157.  In  offeot  Ropt.  1. 
1007.  and  does  not  apifly  to  or  affect  any  litigation  at  that  time  pending. 

B  17K2.  Bf  -whom  action  to  be  broairht. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  by 
the  attorney-general  in  behalf  of  the  people  of  the  Statr.  or,  ex- 
cept where  the  action  is  brought  for  the  purpose  specified  in  sub- 
division third  or  fourth  of  that  section,  by  a  creditor  <»f  the  cor* 
poration,  or  by  a  trustee,  diroctor,  manager,  or  other  officer  of 
the  corporation,  having  a  general  superintendence  of  its  concerns. 

Id..  S  an.   nm'd  L.   1S70.  ch.  ir.l.  8  2   (7  Kdm.   062). 

S  17R3.  Thin  article,  lio-w  conntrncd. 

This  arti(  le  doos  nt»t  divest  or  impair  any  visitatorial  power  over 
a  corporation,  which  is  vested  by  statute  in  a  corporate  body,  or 
^  public  offic'*'' 

Id..  S  U.  478 
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ARTIGLB  THIRD. 

Actions  toprofHre  the  diseolution  of  a  corporation,  and  aettons 
to  mtforee  the  individual  liability  of  the  officers  or  membera  of  a 
eorporoHonf  toith  or  without  a  diasoLution  thereof 

B«e.  1TB4.  Action  bj  judgment  creditor  for  Beqnestratlon,  eto^ 
178B.  ActiMl  to  dlMo  TO       <   .poraUoB« 

1786.  Id.;  bj  wbom  to  bo  brought. 

1787.  T«mporac7     ujunction. 

1788.  BecelTer  may  bo  tppolnted.      Permanent  and  tomporarr  reeelTer* 

Powen,    etc.,   of   temporary    recelrer. 
1780.  Additional  powers  and  duties  may  bo  oonfocxod  upon  temporaiy 

recelrer. 
1790.  Making  •tockholdem*  etc.,  parties. 

1701.  Wben  separate  action  may  bo  brought  against  them. 

1702.  Proceedings  In  either  actlv  . 

1708.  J  dgmont;    property  of   corporation  to  bo  distributed. 
1704.  Id.;  stock  subscriptions  to  be  recoTored. 
1706.  Id.;  as  to  llabUltles  of  dlr  ctors  and  stofikholdexa. 
1706.  Sffoct  of  this  artlcla  Umlted. 

I  1784.  Aetloa  br  IndflrmeBt  ereditov  for  aeavevtratloii* 

Where  final  judgment  for  a  sam  of  money  has  been  rendered 
against  a  corporation  created  by  or  under  the  laws  of  the  State, 
and  an  execution  issued  thereupon  to  the  sheriif  of  the  county, 
where  the  corporation  transacts  its  general  business,  or  where 
its  principal  office  is  located,  has  been  returned  wholly  or  partly 
unsatisfied,  the  judgment  creditor  may  maintain  an  action  to  pro- 
cure a  judgment  sequestrating  the  property  of  the  corporation, 
and  proTidlng  for  a  distribution  thereof,  as  prescribed  in  section 
1703  of  this  act. 

S  B.  B.  468,  f  86  (2  Bdm.  48«),  am'd. 

{  1T85.  Actloa  to  dissolve  a  eorporatlon* 

In  eitlier  of  the  following  cases,  an  action  to  procure  a  judg^ 
ment«  dissoWing  a  corporation,  created  by  or  under  the  laws  of 
the  State,  and  forfeiting  its  corporate  rights,  privileges  and 
franchises,  may  be  maintained,  as  prescribed  in  the  nozt  section: 

1.  Where  the  corporation  has  remained  insolvent  for  at  least 
one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one  year,  to 
pay  and  discharge  its  notes  or  other  evidences  of  debt. 

3.  Where  it  has  suspended  its  ordinary  and  lawf al  business  for 
at  least  one  year. 

4.  If  it  has  banking  powers,  gr  power  to  mnk%Ioans  on  pledges 
or  deposits,  or  to  make  insurancen,  where  it  l)Ocoraes  insolvent  or 
unable  to  pay  its  debts,  or  has  violated  any  provision  of  the  act, 
by  or  under  which  it  was  incorporated,  or  of  any  other  act  bind- 
ing upon  it. 

Id.,  I  88,  and  flnt  claose  of  S  80.     See  |  1787.  post. 

I  ITSe.  [Am'dy  1880.]    Id.)  br  whom  to  bo  brooffbt. 

An  action  specified  in  the  last  section,  may  be  maintained  by  the 
attomey-geiieral.  In  the  name  and  in  behalf  of  the  people.  And 
whenever  a  creditor  or  stockholder  of  any  corporation  submits  to 
the  attorney-general  a  written  statement  of  facts,  verified  by 
oath,  showing  grounds  for  an  action  under  the  provisions  of  the 
last  section,  and  the  attorney-general  omits,  for  sixty  days  after 
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this  Bubmission,  to  commence  an  action  specified  in  the  last  sec- 
tion, then,  and  not  otherwise,  such  creditor  or  stocljholaer  may 
apply  to  the  proper  court  for  leave  to  commence  such  an  action* 
and  on  obtaining  leaye  may  maintain  the  same  accordingly. 
2  n.  8.  463,  S  40;  L.  1870.  cb.  161,  f§  2  aod  7;  L.  1880,  cb.  801. 

I  1787.  Temporary  Injunction. 

In  an  action,  brought  as  prescribed  in  this  article,  the  court 
may,  upon  proof  of  tlie  facts  authorizing  the  action  to  be  maiu- 
Luiiicd,  grant  an  iujunction  order,  restraining  the  corporation,  and 
its  trustees,  directors,  managers  and  other  otiicers,  from  collect- 
ing or  receiving  any  debt  or  demand,  and  from  paying  out,  or  in 
any  way  transferring  or  delivering,  to  any  person,  any  money, 
property,  or  effects  of  the  corporation,  during  the  pendency  of 
the  action;  except  by  express  permission  of  the  court.  Where  the 
action  is  brought  to  procure  the  dissolution  of  the  corporation, 
the  injunction  may  also  restrain  the  corporation,  and  its  trustees, 
directors,  managers  and  other  officers,  from  exercising  any  of  its 
corporate  rights,  privileges,  or  franchises,  during  the  pendency  of 
the  action;  except  by  express  permission  of  the  court.  The  pro- 
visions of  title  second  of  chapter  seventh  of  this  act,  relating  to 
the  granting,  yacating  or  modifying  of  an  injunction  ord^r,  ap- 
ply to  an  injunction  order,  granted  as  prescribed  in  this  section; 
except  that  it  can  be  granted  only  by  the  court. 

Id.,  remainder  of  ||  39  and  40.  am'd.    See  H  ^2,  634,  1800. 

S  1788.  [Am'd,  1882.]  Receiver  may  be  appointed.  Per- 
manent and  temporary  reoeft-ver.  Poiw-ers^  ete.,  of  tempo- 
rary recel-ver. 

In  such  an  action,  the  court  may  also,  at  any  stage  thereof, 
appoint  one  or  more  receivers  of  the  property  of  the  corporation. 
A  receiver,  so  appointed,  before  final  judgment  is  a  temporary 
receiver,  until  final  judgment  is  entered.  A  temporary  receiver 
has  power  to  collect  and  receive  the  debts,  demands,  and  other 
property  of  the  corporation:  to  preserve  the  property,  and  the 
proceeds  of  the  debts  and  demands  collected;  to  sell  or  other- 
wise dispose  of  the  property  as  directed  by  the  court;  to  collect, 
receive  and  preserve  the  proceeds  thereof;  and  to  maintain  any 
action  or  special  proceeding,  for  either  of  tho«:o  Diiriioses.  II o 
must  qualify  as  prescribed  by  law  for  the  qnnliflcation  of  a 
permanent  receivor.  '  Unless  additionnl  powers  are  specially 
conferred  upon  him,  as  prescribed  in  the  next  section,  a  tem- 
porary receiver  hns  only  the  powers  specified  in  this  section, 
and  those  whiclunre  incidental  to  the  exercise  thereof;  a  re- 
ceiver appointed  ny  or  pursunnt  to  a  final  judgment  in  the  action, 
or  a  temporary  receiver  who  is  continued  by  the  final  judgment, 
is  a  permanent  receiver,  and  hns  all  the  powers  and  authority 
conferred,  and  is  subject  to  all  the  duties  nnd  liabilities  imposed 
upon  a  receiver  appointed  upon  the  voluntary  dissolution  of  a 
corporation. 

Id.,  11  86  and  41.  See  Rulei  80.  81. 

i  1788.  Additional  po-fvem  nnd  dntleii  may  be  conferred 
npon  temporary  receiver. 

A  temporary  receiver,  appointed  as  prescribed  in  the  last  ser^ 
tion,  is,  in  all  respects,  subject  to  the  control  of  the  court.  In 
iddltion  to  the  powers  conferred  upon  him,  by  the  provisi^itB  ©t 
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the  last  section,  the  court  may,  by  the  order  or  interlocatory 
judgment  appointing  him,  or  by  an  order  subsequently  made  m 
ihe  action,  or  by  the  tinai  judgment,  confer  upon  him  the  powers 
and  authority,  and  subject  him  to  the  duties  and  liabilities,  of  a 
permanent  receiver,  or  so  much  thereof  as  it  thinks  proper;  except 
that  he  shall  not  make  any  distribution  among  the  creditors  or 
^stockholders,  iHjfore  final  judgment,  unless  he  is  specially  directed 
80  to  do  by  the  court. 
2  B.  8.  463,  part  of  fiS  41  and  42,  and  L,  1862,  cb.  71.  f  1  (3  Edm.  682). 

I  1790.  MAklnv  stockbolderii,  ete.,  parties. 

Where  the  action  is  brought  by  a  creditor  of  a  corporation, 
and  the  stockholders,  directors,  trustees,  or  other  officers,  or  any 
Df  them,  are  made  liable  by  law,  in  any  event  or  contingency,  for 
the  payment  of  his  debt,  the  i)ersons,  so  made  liable,  may  be 
made  parties  defendant,  by  the  original  or  by  a  supplemental 
complaint;  and  their  liability  may  be  declared  and  enforced  by 
the  judgment  in  the  action. 

Id.,   I  43. 

I  1791.  "Wlieift  neparAte  action  may  be  bronvlit  asainst 
them. 

Where  the  stockholders,  directors,  trustees,  or  other  officers  of 
a  corporation,  who  are  made  liable,  in  any  event  or  contingency, 
for  the  payment  of  a  debt,  are  not  made  parties  defendant,  as 
prescribed  in  the  last  section,  the  plaintiff  in  the  action  may 
..laintain  a  separate  action  against  them,  to  procure  a  judgment, 
declaring,  apportioning  and  enforcing  their  liability. 

Sulwtltiited    for    {}    44    and   45. 

S  1702.  ProceedlnflTH  In  either  aetlon. 

In  an  action  brought  as  prescribed  in  either  of  the  last  two 
sections,  the  court  must,  when  it  is  necessary,  cause  an  account 
to  be  taken  of  the  property  and  of  the  debts  of  the  corporation, 
and  thereupon  the  defendant's  liability  must  be  apportioned  ac- 
cordingly; but,  if  it  affirmatively  appears,  that  the  corporation  is 
insolvent,  and  has  no  property  to  satisfy  its  creditors,  the  court 
may,  without  taking  such  an  account,  ascertain  and  determine 
the  amount  of  each  defendant's  liability,  and  enforce  the  same 
accordingly. 
In  lien  of  |9  46  and  47. 

{  1798.  Jndflrmenti  property  of  corporation  to  be  dlM- 
tribnted. 

A  final  judgment  in  an  action,  broiight  against  a  corporation, 
as  prescribed  in  this  article,  either  separately  or  In  conjunction 
with  its  stockholders,  directors,  trustees,  or  other  officers,  must 
provide  for  a  just  and  fair  distribution  of  the  property  of  the 
corporation,  and  of  the  proceeds  thereof,  among  its  fair  and 
honest  creditors,  in  the  order  and  in  the  proportions  prescribed 
by  law,  in  case  of  the  voluntary  dissolution  of  a  corporation. 

Id.,   Sf  87  and  48. 

S  1704.  Id.  I  ntoclc  unbucriptlonii  to  be  recovered. 

Where  the  stockholders  of  the  corporation  are  parties  to  the  ae- 
tlon. if  the  property  of  the  corporation  is  not  sufficient  to  dis- 
charge its  debts,  the  interlocutory  or  final  judgment,  as  the  case 
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requires,  must  adjudge  that  each  stockholder  pay  into  court  the 
amount  due  and  remaining  unpaid,  on  the  shores  of  stock  held 
by  him,  or  so  much  thereof  as  is  necessary  to  satisfy  the  debtii 
of  the  corporation. 
2  B.  &  468,  i  49.  am'd. 

1 1795.  Id.)  a*  to  llablUtlea  of  directors  and  utoolcholitorm 

If  it  appears,  that  the  property  of  the  corporation,  and  the 
sums  collected  or  collectible  from  the  stockholders,  upon  thelt 
stock  subscriptions,  are  or  will  be  insufficient  to  pay  the  debts  ol 
the  corporation,  the  court  must  ascertain  the  seyeral  sums,  foi 
which  the  directors,  trustees,  or  other  officers,  or  the  stockhold- 
ers of  the  corporation,  being  parties  to  the  action,  are  liable;  and 
must  adjudge  that  the  same  be  paid  into  courts  to  be  applied,  in 
such  proportions  and  in  such  order  as  justice  requires,  to  the 
payment  of  the  debts  of  the  corporation. 

Id.,  s  60. 

I  1786.  BITect  off  this  article  limited. 

This  article  does  not  repeal  or  affect  any  special  proTislon  of 
law,  prescribing  that  a  particular  kind  of  corporation  shall  cease 
to  exist,  or  shall  be  dissolTed,  in  a  case  or  |n  a  manner,  not 
prescribed  in  this  article;  or  any  special  proTlsion  of  law,  prescrib- 
ing the  mode  of  enforcing  the  liability  of  the  stockholdens  of  a 
particular  kind  of  corporation. 
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ARTICLE  FOURTH. 

AcHon  by  thsjpeople  to  annul  a  corporation^ 

Bee.  170T.  Aetton   by  attorn«j-gBDerel,   when  leglelatore  dlrecCt. 
1708.  Id.,   by  Icare  of  court. 

1799.  Leare;   when   and   how   sraoted. 

1800.  Action  triable  by  a  Jnry. 

1801.  Judgment* 

1802.  IiUnDCtloa  ma;  iaane. 

1808.  Copy  of  Jadgment-roU  to  be  filed  and  published. 

9  1707*  Aetton  by  attorney-arememl,  -irliem  l.«»rWU»t«t«>«» 
dlreotJk 

The  attorney-general,  whenever  he  ij  so  diroctod  by  the  legis- 
lature, must  bring  an  action  against  a  corporation  created  by  or 
under  the  laws  of  the  State,  to  procure  a  judgment,  vacating  or 
annulling  the  act  of  incorporation,  or  any  act  renewing  the  cor- 
poration, or  continuing  its  corporate  existence,  upon  the  ground 
that  the  act  was  procured  upon  ;.  fraudulent  suggestion,  or  the 
concealment  of  a  materinl  fact,  made  by  or  with  the  knowledge 
and  consent  of  any  of  the  persons  incr-«*ponited. 

Co.   Ptoc.,  8  429;  2  R.  S.   670,   9  18  (     r<!m.  800). 

9  1788.  Id.  I  br  leave  of  coorl 

Upon  leave  being  granted,  as  p/escribed  in  the  next  section, 
the  attorney-general  may  bring  on  action  againflft  a  corporation 
created  by  or  under  the  laws  of  tlie  State,  to  procure  a  judgment* 
vacating  the  charter  or  annulling  the  existence  of  the  corporation, 
upon  the  ground  that  it  has,  either 

1.  OfiTended  against  any  provision  of  an  act,  by  or  under  which 
it  was  created,  altered  or  renewed,  or  an  act  amending  the  same, 
and  applicable  to  the  corporation;  or, 

2.  violated  any  prorision  of  law,  whereby  it  has  forfeited  its 
charter,  or  become  liable  to  be  dissolved,  by  the  abuse  of  its 
powers;  or. 

8.  Forfeited  Its  privileges  ^r  franchises,  by  a  failure  to  exer* 
else  Its  powers;  or, 

4.  Done  or  omitted  any  r,jt,  which  amounts  to  a  surrender  of 
its  corporate  rights,  privileges,  and  franchises;  or, 

5.  Bxerdsed  a  privilege  or  franchise,  not  conferred  upon  it  by 
law.  * 

Td.'.  9  480;  2  R.  8.  688.  I  8W  (2  Bdm.  604). 

9  1709.  LeRTe)  vrbcn  And  bo-w  granted. 

Before  granting  leave,  the  court  may,  in  Its  discretion,  require 
such  previous  notice  of  the  application  as  it  thinks  proper,  to  bo 
given  to  the  corporation,  or  any  officer  thereof,  and  may  hear  the 
corporation  in  opposition  thereto. 

Id..  9  tfl;  2  R  8.  688,  9  40. 

9  180a  Aetion  triable  by  a  inry* 

Ab  action,  brought  as  prescribed  in  this  article.  Is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  it  was  an  action  specified  in 
section  968  of  this  act,  and  without  procuring  an  order,  as  pre- 
scribed in  section  ^0  of  this  act. 
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i  1801.  Judgment. 

Where  any  of  the  matters,  fipecifiod  in  section  1T&7  or  sec- 
tion 1798  of  this  act,  are  establlBhed  in  an  action,  brought  as 
prescribed  in  either  of  those  sections,  the  court  may  render  final 
judgment  that  the  corporation,  and  each  olticer  thereof,  be  per* 
petually  enjoined  from  exercising  any  of  its  corporate  rights, 
privileges,  and  franchises;  and  that  it  be  dissolved.  The  judg- 
mcmt  must  also  provide  for  the  appointment  of  a  receiver,  the 
taking  of  an  account,  and  the  distribution  of  the  property  of  the 
corporation,  among  Its  creditors  and  stockholders,  as  where  a  cor- 
poration is  dissolved  upon  its  voluntary  application,  as  prescribed 
in  chapter  seventeenth  of  this  act. 

Ga.  Proc..  U  442  and  444;  2  B.  S.  679,  ||  14  and  27  (2  Bdm.  eOO). 

1  1802.  Injimctloii  mAy  issue. 

In  an  action,  brought  as  prescribed  in  this  article,  an  Injunction 
order  may  be  granted,  at  any  stage  of  the  action,  restraining  the 
corporation,  and  any  or  all  of  its  directors,  trustees  and  other 
oflScers,  from  exercising  any  of  its  corporate  rights,  priTileges.  or 
franchises;  or  from  exercising  certain  of  its  corporate  rights, 
privileges,  or  franchises,  specified  in  the  injunction  order;  or 
froji  exercising  any  franchise,  liberty,  or  privilege,  or  transact- 
ing any  business,  not  allowed  by  law.  Such  an  injunction  is 
deemed  one  of  those  specified  in  section  603  of  this  act,  and  all 
the  provisions  of  title  second  of  chapter  seventh  of  this  act.  ap- 
plicable to  an  injunction  specified  in  that  section,  apply  to  an  in- 
junction granted  as  prescribed  in  this  section,  except  that  it  ean 
be  granted  only  by  the  court. 

2  R.   S.   462,    H   81   and   32  (2  Edm.   482). 

I  1808.  Copjr  off  Judvment-roll  to  be  filed  And  publlslked. 

Where  final  judgment  is  rendered  against  a  corporation,  in  an 
action,  brought  ns  prescribed  in  this  article,  the  attorney-general 
must  cause  a  copy  of  the  judgment-roM  to  be  forthwith  filed  in  the 
sffice  of  the  secretary  of  State;  who  must  cause  a  notice  of  the 
substance  and  effect  of  the  judgment,  to  be  published,  for  four 
weeks,  in  the  newspaper  printed  at  Albany,  in  which  legal  notices 
are  required  to  be  pTiblinhod.  and  also  in  a  newspaper  printed  In 
the  county,  wherein  the  principal  place  of  business  of  the  corpora- 
tion was  located. 

•s.  Pkvc  fi  445;  3  B.  8.  680.  ||  24  and  26  (2  Bdm.  601). 


c.  15.  t.  2.  a.  5  CORPORATION.  11 1804-07 

ABTICI.B  VIirTH. 

Provi9Um$appUcdble  to  two  or  mare  oftheaction$tfpecffiedin  this  tUU» 

Sec.  1804.  Certain  corporations  excepted  from  cerUin  articles  of  tUt  title. 
180G.  Officers  and  agents  may  be  compelled  to  testify. 

1806.  Injanctious    staying   actions    by    creditors. 

1807.  Creditors  may   be  brougbt   In. 

1806.  When    attoruey-geneml    must    bring    action. 

1809.  Requisites  of  injunction  against  corporations  in  certain  cases. 

1810.  Id.;   of  order   appoluting   receiver   in   certain    cases. 

1811.  Id.;  of  judicial  suspension  or  removal  of  an  officer. 

1812.  Application  of  tbo   last   tbree   sections. 

1813.  In  action  against  stockholders,  misnomer,  etc..  not  available. 

1  1804.  [Am^dy  1908,  1904.1  Certain  oorporatioiia  excepted 
from  certain  articles  of  this  title. 

Articles  second,  third,  and  fourth  of  this  title  do  not  apply  to 
a  religious  corporation;  or  to  a  municipal  or  other  political  corpo- 
ration, created  by  the  constitution,  or  by  or  under  the  laws  of 
this  state;  or  to  any  corporation  which  the  regents  of  the  uni- 
versity have  power  to  dissolve,  except  upon  the  application  of  the 
regents,  or  of  the  trustees  of  such  a  corporation;  and  in  aid  of 
its  liquidation  under  such  dissolution, 

2  R.  S.  466.  i  S7  (2  Edm.  487).  See  ante.  U  1781.  1808.  L.  1903,  ch.  290; 
Lk   1904,  cb.  601.     In  effect  April  29,  1904. 

li.  1904,  ch.  501,  I  9.  All  proceedings  J 
tuted  on  or  after  the  twenty-fourth  day  of  j. 

under  articles  two,  three  and  four  of  chapter  1 

clvU  procedure,  or  wider  either  of  them,  are  validated  and  oonflrmed. 

I  180S.  OHlcera  and  amenta  may  be  compelled  to  testify. 

In  an  action,  brought  as  prescribed  in  article  second,  third,  or 
fourth  of  this  title,  a  stocknolder,  officer,  alienee,  or  agent  of  a 
corporation,  is  not  excused  from  answering  a  question,  relating 
to  the  management  of  the  corporation,  or  the  transfer  or  dispo- 
sition of  its  property,  on  the  ground  that  his  answer  may  expose 
the  corporation  to  a  forfeiture  of  any  of  its  corporate  rights,  or 
will  convict  him  of  a  criminal  offence,  or  to  subject  him  to  a 
penalty  or  forfeiture.  But  his  testimony  shall  not  be  used,  aa 
evidence  against  him,  In  a  criminal  action  or  special  proceeding. 

Id..  If  51-60. 

S   ISOe.  Injunction  atayins  actions  by  creditors. 

In  such  an  action,  the  court  may,  in  its  discretion,  on  the 
application  of  eithe"  par*y,  at  any  stage  of  the  action,  before 
or  after  final  judgaient  and  with  or  without  security,  grant  an 
injunction  order,  restraining  the  creditors  of  the  corporation 
from  bringing  actions  against  the  defendants,  or  any  of  them, 
for  the  recovery  of  a  sum  of  money,  or  from  taking  any  furthoi 
proceedings  in  such  actions,  theretofore  commenced.  Such  an 
injunction  has  the  same  effect,  and,  except  as  otherwise  ex- 
pressly prescribed  in  this  section,  is  subject  to  the  same  provislonn 
of  law,  as  If  each  creditor,  upon  whom  it  is  served,  was  name<f 
therein,  and  was  a  party  to  the  action  in  which  it  is  granted. 

Td.,   f  66  In  part. 

I  180r.  [Am'dt  1886.]    Creditors  may  be  bron^bt  in. 

In  such  an  action,  the  court  rany,  at  any  stage  of  the  action, 
before  or  after  final  judgment,  mnko  an  order  requiring  all  the 
creditors  of  the  corporation  to  exhibit  and  prove  their  claims,  and 
thereby  make  themselves  parties  to  the  action,  in  such  a  manner, 
and  in  such  a  reasonable  time,  not  lep«  than  six  months  from 
the  first  publication  of  notice  of  the  order,  as  the  court  directs; 
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and  that  the  creditors,  who  make  default  in  so  doing,  shall  be 
precluded  trout  all  benefit  of  tlie  jadgment,  and  irom  any  diwinuu- 
tiou  which  may  be  mude  thereunder,  except  as  hereinafter  pro- 
vided. Notice  of  the  oider  must  be  given  by  publication,  in  sucli 
newspapers,  and  lor  such  a  length  of  time,  as  the  coutt  directs. 
Nut  withstanding  such  an  order  any  such  creditor  who  shall  ex- 
hibit and  prove  his  claim  in  the  manner  directed  thereby,  with 
proof,  by  atlidavit  or  otherwise,  that  he  has  had  no  notice  or 
knowledge  thereof  in  time  to  comply  therewith,  any  time  before 
an  order  is  made  directing  a  tiual  distribution  of  the  assets  of 
such  corporation,  shall  be  entitled  to  have  his  claim  received, 
and  shall  have  the  same  rights  and  benefits  thereon,  so  far  as  the 
assets  of  such  corporation  then  remaming  undistributed  may  ren- 
der possible,  as  if  his  claim  bad  been  exhibited  and  proved  within 
the  time  limited  by  such  order. 
Benuinider  of  |  66;  L.  1880,  eta.  372. 

I  1808.  liV^lien  »<to»ey-v«B«ral  must  brln«  aotlon. 

Where  the  attorney-general  has  good  reason  to  believe,  that 
an  action  can  be  maintained  in  behalf  of  the  people  of  the  State, 
as  prescribed  in  article  second,  third,  or  fourth  of  this  title,  except 
section  1797  of  this  act,  he  must  bring  an  action  accordingly, 
or  apply  to  a  competent  court  for  leave  to  bring  an  action,  as 
the  case  requires;  if,  in  his  opinion,  the  public  interests  require 
that  an  action  phould  be  brought.  In  a  case  where  the  action  can 
be  brought  only  by  the  attorney-general  in  behalf  of  the  people, 
if  a  creditor,  stockholder,  director,  or  trustee  of  the  corporation, 
applies  to  the  attorney-general  for  that  purpose,  nnd  furnishes  the 
security  required  by  law,  the  attorney-general  must  bring  the 
action,  or  apply  for  leave  to  bring  it,  if  he  has  good  reason  to  be- 
lieve, that  it  can  be  maintained.  Where  such  an  application  is 
made,  section  1986  of  this  net  applies  thereto,  and  to  the  action 
brought  in  pursuance  thereof. 

See  Go.  Prac.,  (  430;  alto.  |  1986,  post. 

I  181>9.  Rea«l«ites  of  Injanctloit  araliist  oorporAttoma  Ia 
eertaln  eases. 

An  injunction  order,  suspending  the  general  and  ordinary  busi- 
ness of  a  corporation,  or  of  a  joint-stock  association,  consisting  of 
seven  or  more  persons,  or  suspending  from  office,  or  restraining 
from  the  performance  of  his  duties,  a  trustee,  director,  or  other 
officer  thereof,  cnn  be  granted  only  by  the  court,  upon  notice  of 
the  application  therefor,  to  the  proper  officer  of  the  corporation 
or  association,  or  to  the  trustee,  director,  or  other  officer  eujoined. 
If  such  an  injunction  order  is  made,  otherwise  than  as  prescribed 
in  this  section,  it  is  Toid. 

L.  1870,  eb.  IBl,  f  1  (7  Bdm.  661).  azn'd.     See  H  178T,  1010. 

I  1810.  [Ajn'd,  19<ML]  Id.;  of  order  appointing  reeeiver 
in  certain  eases. 

A  receiver  of  the  property  of  a  corporation  can  be  appointed 
only  by  the  court,  and  in  one  of  the  following  cases: 

1.  Ai  action,  brought  na  proKcribod  in  article  second,  third  or 
fourth  of  this  title. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon 
the  property,  of  which  tlie  receiver  is  appointed,  where  the  mort- 
gage debt,  or  the  interest  t  hi- re  upon,  has  remained  unpaid,  at 
least  thirty  days  after  it  was  payable,  and  after  payment  thereof 
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was  duly  demanded  of  the  proper  officer  of  the  corporation  and 
where  either  the  income  of  the  property  is  specifically  mortgaged, 
.  or  the  property  itself  is  probably  insufficient  to  pay  the  mortgage 
debt. 

3.  An  action  brought  by  the  attorney-general,  or  by  a  stock- 
holder, to  preserve  the  assets  of  a  corporation,  haying  no  officer 
empowered  to  hold  the  same. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of  a  cor- 
poration. 

5.  [Added,  1903.]  Upon  the  application  of  the  regents  of  the 
university,  in  aid  of  the  liquidation  of  a  corporation  whose  dis- 
solution they  contemplate  or  have  decreed;  or  unon  the  applica- 
tion of  the  trustees  of  such  a  corporation,  with  notice  to  the 
regents. 

Where  the  receiver  is  appointed  in  an  action,  otherwise  than 
by  or  pursuant  to  a  final  judgment,  notice  of  the  application  for 
his  appointment  must  be  given  to  the  proper  officer  of  the  cor- 
poration. 

L.  187Qi  ch.  151,  i  S;  L.  1903,  oh.  290.   In  effect  April  37, 1908. 

$  1811.  Id.)  of  Judicial  nniipemiion  or  removal  of  an  officer. 

A  trustee,  director,  or  other  officer  of  a  corporation  shall  not 
be  suspended  or  removed  from  office,  by  a  court  or  judge,  other- 
wise than  by  the  final  judgment  of  a  competent  court,  in  an  ac- 
tion brought  by  the  attorney-general,  as  prescribed  in  section 
1781  of  this  act. 

Id.,  S  2,  am*d.    See  §  1786,  ante. 

8   1812.  Application  of  tbe  laiit  three  aeetlonn. 

The  last  three  sections  apply  to  an  action  or  special  proceeding, 
against  a  corporation,  or  joint-stock  association  created  by  or 
under  the  laws  of  the  State,  or  a  trustee,  director,  or  other  officer 
thereof;  or  against  a  corporation,  or  joint-stock  association,  cre- 
ated by  or  under  the  laws  of  another  state,  government,  or  coun- 
try, or  a  trustee,  director,  or  other  officer  thereof,  where  the 
corporation  or  association  does  business  within  the  State,  or  has, 
within  the  State,  a  business  agency  or  a  fiscal  agency,  or  an 
agency  for  the  transfer  of  its  stock. 

Id.,  S  5,  am'd;  L.  1875,  ch.  428.    See  S  2463. 

f  1813.  In  action  a«ralnst  stcKskbolders,  mlnnomer,  etc., 
not  available. 

Where  an  action,  authorized  by  a  law  of  the  State,  is  brought 
against  one  or  more  persons,  as  stockholders  of  a  corporation  or 
joint-stock  association,  an  objection  to  any  of  the  proceedings 
cannot  be  taken,  by  a  person  properly  made  a  defendant  in  the 
action  on  the  ground  that  the  plaintiff  has  joined  with  him,  as  a 
defendant  in  the  action,  a  person,  whose  name  appears  on  the 
stock-books  of  the  corporation  or  association,  as  a  stockholder 
thereof,  by  the  name  so  appearing;  but  who  is  misnamed,  or 
dead,  or  is  not  liable  for  any  cause.  In  such  a  case,  the  court 
may,  at  any  time  before  final  judpmont,  upon  motion  of  either 
party,  amend  the  plondinprs  and  othor  papers,  without  prejudice 
to  the  previous  proceedings,  by  substituting  the  true  nam,e  of  the 
person  intended,  or  by  striking  out  the  name  of  the  person  who  is 
dead,  or  not  liable,  and,  in  a  proper  case,  inserting  the  name  of 
his  representative  or  successor. 

L.  1889,  ch.  1S7, 1 2  (7  Edm.  426). 
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TITLE  lU. 
Actions  relating  to  the  estate  of  a  decedent. 

Article  1.  Action  by  or  agnlnst  nn  ex<>outor  or  administrator. 

2.  Action  by  a  creditor  agalu«t  bis  debtor's  next  of  kin,  legatee,  belt 

or    devisee. 

3.  Action  to  establish  or  Impeach  a  will. 

4.  General  and   mlscellaneeos   provlslona. 

ARTICLE  FIRST. 

Action  hy  or  against  an  exectUor  or  administrator. 

Sec.  1814.  Action,  etc..  by  and  against  executor,  etc.,  te  be  broogbt  in  repre> 
sentatlve    capacity. 

1816.  When  personal  and  representative  cnnae  of  action  may  be  joined. 
1810.  Id.;    separate   dockets   and   executious. 

1817.  Regulations,  when  some  of  the  executors,  etc.,  ore  not  snmmoned. 

1818.  Executors  who  have  not  quallfled,  not  necessary  parties. 

1819.  Action  by  legatees,  etc..  against  executor,  etc. 

1820.  Id.;    by   Infant;   guardian's   1x>nd. 

1821.  When  action  barred  by  judgment  against  heir.  efe. 

1822.  Limitation  of  action   by  creditor  on   claim   rejocted,    etc. 

1823.  Decedent's   real   property    not   bound   by   Judgment    against   ezecn- 

tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  Leave   to   issue   execution   against   executor,   etc. 

1826.  Id.;  how  procured;   order;  and  contents  thereof. 

1827.  Security   may   be   required   from   a   legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution    on    former    Judgment. 

1880.  Action  against  executor,  etc..  who  has  been  superseded. 

1831.  False  pleading  by  executor,  etc. 

1882.  When  Inventory  may  be  contradicted. 

1838.  LlabUlty  for  uncollected  demands. 

1884.  The   last   two  sections   qualified. 

1886.  Costs;    how    awarded. 

1886.  Id.;  when  awarded. 

S  1814.  Action,  etc.,  by  and  avalnst.  exeontor,  ete.,  to  »e 
bronarlit  In  representati-ve  capacity. 

An  action  or  special  proccedinpr,  hereafter  commenced  by  an 
executor  or  administrator,  upon  a  cause  of  action,  :  .'longinff  to 
him  in  his  representative  capacity,  or  an  action  or  special  pro- 
ceedinjf,  hereafter  commenced  against  him,  except  where  it  is 
brought  to  charge  him  personally,  must  be  brought  by  or  against 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  adminis- 
trator, without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  court,  contained  therein. 

S  1816.  'Wlien  pemonal  and  reprenentatlve  oannes  of 
action   nuty   be  Joined. 

An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity.  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain, 
In  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  ac- 
tion against  the  defendant,  in  different  capacities,  all  of  which 
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piow  out  of  the  same  transaction,  or  transactions  connected  with 
llie  same  Bubjoct  of  action;  do  not  require  different  places  or 
modes  ot  trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiif 
for  a  sum  of  money  must  distinctly  show,  whether  it  is  awarded 
against  the  defendant  personally,  or  in  his  representative  ca^ 
padty.  * 

See  f  484,  labd.  9,  ante. 

S  1816.  Id. I  separate  dockets  and  execvtiona. 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  be 
collected  out  of  the  individual  property  of  an  executor  or  adiuin- 
istrator,  are  awarded  in  an  action  by  or  against  him  in  his  repre- 
seutative  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
money  againtst  him  personally,  may  be  separately  docketed,  and  a 
separate  execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  award  against  him  in  his  representative  capacity. 
See   H   18^6   «u(i  ^^d,    post. 

9  1817.  RernlationM,  iw-ben  Home  of  tlie  exeeutors,  ete^f 
are  not  •nmnioned. 

In  an  action  or  special  proceeding  against  two  or  more  executors 
or  administrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  person;  pnd  those  who  aie  first  served  with  process, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  executors  or  ndmiDistrators  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  issued,  against  all  the  defendants,  as  if  all  had  appeared.  But 
this  section  does  not  affect  the  plaintiff's  right  to  bring  into  court 
ij\  the  executors  or  administrators,  who  are  parties. 

2  R.  S.  448.  fi  5  and  7  (2  Edm.  4S7),  am'd. 

I  1818.  Bxecutors  tfIio  Itave  not  qnallfled,  not  necessary 
parties. 

One  of  two"  or  more  executors,  to  whom  letters  testamentary 
have  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  the  executors,  In  their 
representative  capacity. 

L.   1888.  ch.  149,  (  1  (4  Edm.  606). 

1  1819.  Action  by  learateey  etc.,  avalnst  executor,  eie. 

If,  after  the  expiration  of  one  year  from  the  granting  of  let- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad- 
ministrator refuses,  upon  demand,  to  pay  a  legacy,  or  distribu- 
tive share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion ag.ainst  him.  as  the  case  requires.  But  for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
menced, the  cause  of  action  is  deemed  to  accrue,  when  the 
executor's  or  administrator's  account  is  judicially  settled,  and 
not  before. 

2  R.  8.  114,  I  9  (2  Sdm.  118).    See  |  1827,  port. 

I  1890.  Id.)  by  Infttnti  vnardlan's  1»on#. 

The  guardian  ad  litbm  of  an  infant,  in  whose  favor  an  ac- 
tion is  brought,  as  prescribed  in  the  last  section,  must,  nnless  he 
is  also  the  general  guardian,  execute  and  file  with  the  clerk. 
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before  the  commencemGiit  of  the  action,  a  bond  to  the  Infant, 
with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  judge 
of  the  court,  conditioned  that  the  guardian  will  duly  account  to 
the  infant,  when  he  attains  full  age.  or,  in  case  of  his  death, 
to  his  personal'  represeiUatives,  for  all  money  or  property,  which 
the  gnardian  may  receive,  by  reason  of  the  legacy  or  distributiTe 
share. 
2  B.  S.  114,  I  13,  am'd.    See  |  476.  ante. 

I  1821.  "Wlies  action  burred  by  Jadgrment  Rvalnst  lielr, 
etc. 

A  final  judgment  against  an  heir  or  devisee  bars  an  action 
against  the  executor  or  administrutor  of  the  decedent,  for  the 
same  cause,  and  every  other  remedy  to  euforce  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  has  been  returned  wholly  or 
partly  unsatisfied,  or  suflicient  real  property  to  satisfy  the  judg^ 
ment  has  not  descended,  or  been  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is  ab- 
solute. 

Id.,  tf  7  and  8,  am'd  and  consolidated. 

I  1822.  [Am'd»  1805.]  Limitation  of  action  by  creditor 
OB  claim  rejected,  eto. 

Where  an  executor  or  administrator  diRpntes  or  rejects  a  claim 
against  the  estate  of  a  decedent,  exhibited  to  him,  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  requirinip 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  written 
consent  shall  be  filed  by  the  respective  parties  with  the  surro- 
gate that  said  claim  may  be  heard  and  determined  by  him  upon 
the  judicial  settlement  of  the  accounts  of  said  executor  or  admin- 
istrator as  provided  by  section  twenty-seven  hundred  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recovoiy 
thereof  against  the  executor  or  administrator,  within  six  months 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  thea 
due,  witliin  six  months  after  a  part  thereof  becomes  due;  in  de- 
fault whereof  he,  and  all  the  persons  claiming  under  him,  are  for- 
ever barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

2  R.  S.  89.  I  38  (2  Bdm.  91);  L.  1896,  cb.  696.   Bee  fS  183d,  2743. 

1  1828.  Deoedemt's  real  property  not  bound  toy  Svds^ 
ntent  asralnst  executor,  etc. 

Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  any  way  affected,  by  a  judgment  against  his  executor  or 
administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  judgment,  unless  the  judgment  is  ex- 
pressly made,  by  its  terms,  a  lien  upon  specific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  B.  S.  449.  (  12  (2  Edm.  468).    See  §  1815.  ante. 

S  182d«  ^Tant  of  aaseta  not  to  be  pleaded  by  execntor, 
eta. 

In  an  action  against  an  executor  or  'administrator,  in  his 
representative  capacity,  wherein  the  complaint  demands  judgment 
tor  &  sum  of  money,  the  existence,  sufficiency,  or  want  of  assets. 
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shall  not  be  pleaded  hy  either  UMirtr;  and  the  plaintllfs  right  of 
recoTeiy  is  not  alEected  therebji  except  with  respect  to  the  cosu 
to  be  awarded,  as  prescribed  by  law.  A  judgment  in  such  an  ac- 
tion is  not  evidence  of  assets  in  the  defendant's  hands. 

Substituted  for  2  B.  8.  88  and  80.  91  81 »  96  and  40  (2  Bdm.  80  and  88), 
and  a  B.  S.  448,  450  aad  4S1,  8>  6,  lU-23  (2  Edm.  467,  470). 

1  ISaiS.  Ijeave  to  Issue  execution  aaralnst  executory  ete.' 

An  execution  shall  not  be  issued,  upon  a  judgment  for  a  sum 
of  money,  against  an  executor  or  administrator,  in  his  repre- 
sentative capacity,  until  an  order  permitting  it  to  be  issued  bns 
been  made  by  the  surrogate  from  wiiose  court  the  letters  were  is^ 
sued.  Such  an  order  must  specify  the  sum  to  be  collected,  and 
the  execution  must  be  indorsed  with  a  direction  to  collect  that 
inim. 

2  B.  8.  88,  S  82  (2  Edm.  90),  am'd.      See  H  1880,  2802. 

I  IHM.  Id.)  li«w  procured  I  order  |  aud  ^vmtmntm  tbereoff. 

At  least  six  days'  notice  of  the  application  for  an  order  sped* 
fied  in  the  last  section,  must  be  personally  serred  upon  the 
executor  or  administrator,  unless  it  appears  that  service  cannot 
be  so  made  with  due  diligence;  in  which  case  notice  must  be  given 
to  such  persons,  and  in  such  manner  as  the  surrogate  dbrects,  by 
an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums 
chargeable  against  them  for  expenses,  and  for  claims  entitled  to 
priority  as  against nhe  plaintiff,  are  not,  or  will  not  be,  sufficient 
to  pny  all  the  debts,  legacies  or  other  claims  of  the  class  to 
which  the  plaintiff's  claim  belongs,  the  snm,  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintiff's  just  pro> 
portion  of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  in  like  manner,  and  one  or  more  executions 
may  be  afterwards  issued,  whenever  it  appears  that  the  sum 
directed  to  be  collected  by  the  first  execution  is  less  than  the 
plaintiff's  just  proportion. 

Id..  I  82,  m  part,  and  2  R.  8.  IIB.  «  18  (2  Edm.  118).  See  {  1881.  Mbd.  St 
I  in»,  subd.   1. 

S  1827.  Security  may  be  required  front  a  lesratee* 

Where  a  judgment  has  been  rendered  against  an  executor  or 
odministrator,  for  a  legacy  or  distributive  share,  the  surrogate, 
before  granting  an  order  permitting  an  execution  to  be  issued 
thereupon,  may,  and  in  a  proper  case  must,  require  the  applicant 
to  file  in  his  office  an  undertaking  to  the  defendant,  in  such  a  sum 
and  with  soch  sureties  as  the  surrogate  directs,  to  the  effect 
that  if.  after  collection  of  any  sum  of  money  by  virtne  of  the 
execution,  the  remaining  assets  are  not  sufficient  to  pay  all  sums 
for  which  the  defendant  is  chargeable  for  expenses,  claims  en- 
titled to  priority  as  against  the  applicant,  and  the  other  legneies 
or  distributive  shares,  of  the  class  to  which  the  applicant's  cLiiin 
belongs,  the  plaintiff  will  refund  to  the  ■  defendant  the  sum  so 
collected,  or  such  ratable  part  thereof,  with  the  other  legatees  or 
representatives  of  the  same  class,  as  is  necessary  to  make  up  the 
deficiency. 

Subatitnted  fer  2  R.  S.  114.  11B,  U  10  and  11  <2  Edm.  118). 

f  1828.  Actious,  etc.,  vrheu  not  to  abate. 

An  executor,  administrator,  or  a  person  nnp'iintpd  by  the  sur- 
rogate, as  prescribed  in  chapter  of^hteenth  of  this  act,  to  dispose 
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of  the  real  property  of  a  decedent,  is  deemed  a  trnstee,  appointed 
by  virtue  of  a  statute,  within  the  meaning  of  that  expressiuu  uai 
used  in  section  76U  of  this  act. 

BubcUtuted  for  2  R.  S.  77,  <  40  (2  Edm.  78);  2  R.  8.  IIA.  f  14  CS  Bdm. 
11»>.  and  Lu  1600,  cb.  162  (4  Kdm.  606). 

1  1828.  jGxecatlon  on  former  Jadyment. 

An  execution  may  be  issued,  in  the  name  of  an  executor  or  ad- 
ministrator, in  his  representative  capacity,  upon  a  judgment  re- 
covered by  any  person  who  preceded  him  in  the  administration  of 
the  same  estate,  in  any  case  where  it  mi^ht  have  been  issued  in 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  B.  8.  440,  I  13  (2  Edm.  468).    See  S  1376,  ante. 

1  1880.  Action  avainut  execntor,  etc.,  who  baa  ¥com 
•npemcdcd. 

If  an  executor  or  administrator  is  defendant  in  an  action  or 
special  proceeding,  pending  when  his  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  therein  against  him,  to  charge 
him  personally;  but  a  judgment  or  other  determiuation,  thereafter 
rendered  or  made  against  him,  is  not  of  any  force,  as  against 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  ad< 
ministration  thereof. 

2  B.  8.  115,  I  15  (2  Bdm.  116). 

1  1881.  Faille  pleading  by  executor,  etc    ^ 

An  executor  or  administrator  cannot  be  made  personally  liable 
to  the  adverse  imrty,  for  a  debt  or  for  damages,  by  reason  of  his 
having  made  a  false  allegation  in  pleading. 

2  B.  8.  488,  I  10  (2  Bdm.  468). 

f  1882.  i;%'lien  inventory  may  be  contradicted. 

In  an  action  or  special  proceeding,  to  which  an  executor  or 
administrator  is  a  party,  wherein  the  question  whether  he  has 
administered  the  estate  of  the  decedent,  or  any  part  tJiereof,  is 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  assets, 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either 

1.  That  any  property  was  %mitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  without 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly 
sold  bv  him,  at  private  or  public  sale,  at  a  less  price  than  the 
value  so  retumea;  or  that,  since  the  return  of  the  inventory,  it 
has  deteriorated  or  enhanced  in  value. 

Id.,  i  14.  am*d. 

I  1888.  I4abllity  for  nneolleeted  demands. 

In  such  an  action  or  si)ecial  proceeding,  the  executor  or  admfi»- 
istrator  shall  not  be  charged  with  a  demand  or  right  of  action, 
included  in  the  inventory,  unless  at  appears  that  the  snme  has 
been  collected,  or  might  have  been  collected,  with  due  diligence. 

M.,  i  I8»  saM. 

I  1884.  Tbe  last  two  sections  avallfled. 

The  last  two  sections  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  which  an  executor  or  administrator  may  now  malse. 
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i    18SS.    Costs  s    liow    awarded. 

Where  a  judgmeut  for  a  sum  of  money  only  is  rendered  against 
an  executor  or  administrator,  in  an  action  brought  ^amst  lijm 
in  his  representative  capacity,  costs  sball  not  be  awarded  agamst 
hiui,  except  as  prescribed  in  the  next  section. 

2  II.  S.  90,  S  41  (2  Edm.  02).    S«e  Co.  Proc.,  i  817. 

S  1836.  [Am'd,  1895,  1807,  1006.]  Id.f  when  awarded,  et 
cetera. 

Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
plaintiff's  demand  was  presented  within  the  time  limited  by  a 
notice  published  as  prescribed  by  law,  requiring  creditors  to  pre- 
sent their  claims  and  that  the  payment  thereof  was  unreasonably 
resisted  or  neglected,  or  that  the  defendant  did  not  file  the  consent 
provided  in  section  eighteen  hundred  and  twenty-two  at  least  ten 
days  before  the  expiration  of  six  months  from  the  rejection 
thereof  the  court  may  award  costs  against  the  executor  or  admin- 
istrator to  be  collected  either  out  of  his  individual  property  or  out 
of  the  property  of  the  decedent  as  the  court  directs,  having  ref- 
erence to  the  facts  which  appear  upon  the  trial.  Where  the  ac- 
tion is  brought  in  the  supreme  court,  or  any  county  court,  the 
facts  must  be  certified  by  the  judge  or  referee  before  whom 
fhe  trial  took  place. 

L.  1895,  ch.  695,  Bt!p<»rsedlng  amendmont  In  ch.  946.  8e©  ch.  946,  f  4.  L. 
1887,  ch  460;  L.  1006,  ch.  60.    In  effect  Sept.  1,  1006.    See  112718,  3743,  8346 
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ARTIOLB  SBOOIVD. 

Aetion  by  a  creditor,  against  his  debtor' a  next  of  kin,  Jegatee,  heir 
or  devisee. 

8«e.  18t7.  When  actton  Uei  aealDit  next  of  kin,  l«gmte6s,  etc 
18S8.  Action  may   be  Jolut   or  several. 
1888.  In  Joint  action,  recovery  to  be  apportioned. 

1840.  Recovery  in  a  aereral  action. 

1841.  Keqnisitea  to  recovery  in  action  against  legatee. 

1842.  Id.;  in  action  against  a  preferred  legatee. 
1848.  LUbUity  ot    heirs    and    devisees. 

1844.  When  action  therefor  may   be  brought. 

1845.  Effect  of  application  to  sell  real  property. 

1846.  Action  most  be  joint. 

1847.  Becoveiy    to   be    apportioned. 

1848.  Beqnlsites    to   recoyery   against   heirs. 

1849.  Id.;  against  devisees. 

1850.  Deductions  for  prior  recoTeries. 

1861.  Oomplaint  to  describe  land  descended,  ete. 

1862.  Jodgment;  when  to  be  satisfied  out  of  land. 
1858.  Id.;  when  not  a  lien  on  land  aliened. 

1854.  How  judgment   taken,   when   land  aliened. 

1866.  €lassiflcation  of  debts  to  be  enforced  under  this  article. 

1866.  Defence  by  reason  of  other  prior  or  equal  claims. 

1867.  Id.;  when  0nch  a  claim  is  paid. 

1868.  Action  not  suspended  by  Infancy. 

1869.  This  article  not  applicable,  where  will  charges  real  property,  ete. 
1860.  One  action,  where  same  person  is  heir,  devisee,  etc. 

1  188T.  MTlieii  action  lies  avmlnst  next  ot  kin,  learateest 
•t«. 

An  action  majr  be  maintained,  as  preBcribed  in  this  article, 
against  the  surviTing  husband  or  wife  of  a  decedent,  and  the 
next  of  kin  of  an  intestate,  or  the  next  of  kin  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglect  of  the  creditor  to  present  his  claim  to 
the  executor  or  administrator,  within  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  such  an 
action. 

2  B.  8.  00,  9  42  (2  Edm.  02),  am*d. 

1  1888.  Aetion  may  be  Joint  or  several. 

An  action,  specified  in  the  last  section,  must  be  brought,  either 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plaintiff's 
election,  against  one  of  them*  only.  But  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article, 
relating  to  legatees. 

2  B.  S.  461,  K  28  and  26  (2  Edm.  470).  am'd. 

I  1889.  In  Joint  action,  recoTery  to  be  apportioned* 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  sec* 
tion,  the  whole  sum,  which  the  plaintiff  is  entitled  to  recover, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  and  the  final  judgment  must  award,  against  ea<^ 
defendant  separately,  the  proportionnte  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plnintiff  is  entitled  to  costs,  must 
be  apportioned  in  like  manner:  except  that  the  expenses  of  serir 
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fnf?  the  Bnmmonfl  upon  ench  defendant  ran»t  be  taxed  againat 
him  onlj;  and  one  Rneriff'B  fee,  for  retaruinsr  an  ezecntion,  mar 
be  taxed    agaiuet    each    defendant,  against  whom  anj  gam  la 
awarded. 
S  B.  8.  tfl»  put  of  f  M  and  H  18-Sl,  conMlldatti. 

I  1840.  B«««-rerr  in  *  ••▼er«l  actl«m. 

Where  an  action  is  brought  against  the  sarTiring  hnaband  or 
wife  only,  or  against  one  onlj  of  the  next  of  kin,  or  legatees, 
the  sum,  which  the  plaintiff  is  entitled  to  recoTer,  cannot  exceed 
the  sum  which  he  would  hare  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
section. 

Id.,  N  M,  «  and  26,  conaolldAted. 

I  1841.  ReQvlaltes  to  recovery-  la  aetloa:  «valmat  levateo. 

If  the  action  is  brought  against  a  legatee^  or  against  all  the 
legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  admin- 
istrator of  the  decedent,  to  the  suryiying  husband  or  wife,  or 
next  of  kin;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered 
by  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  admin- 
istration and  preferred  demands,  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
the  deficiency. 

Id.,  I  n  MB'C 

i  184S.  Id.  I  In  ftetlom  A«aliiat  ft  9vef«vre4  lesateo* 

Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
as  if  the  legatees  of  that  class  were  all  the  legatees.  But  where 
it  is  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaintiff  must  show,  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  required  by  the  provisions  of  the  last 
section,  the  same  matters,  with  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  are  preferred. 

8  1848.  LlabllltT  of  heirs  «md  AeviaoM. 

The  heirs  of  an  intestate,  and  the  heirs  and  devisees  of  a  testa- 
tor, are  respectively  liable  for  the  debts  of  the  decedent,  arising 
by  simple  contract,  or  by  specialty,  to  the  extent  of  the  estate, 
interest,  and  right  in  the  real  property,  which  descended  to 
them  from,  or  was  effectually  devised  to  them  by  the  decedent. 

>  R.  B.  462.  f  82  (2  Bdm.  472). 

I  1844.  IVhem  aetlom  therefor  m«t  b«  bro««ht. 

But  an  action,  to  enforce  the  liability  declared  in  the  last 
section,  cannot  be  maintained,   except  in  one  of  the  fdllowing 


1.  Where  three  years  have  elapsed  since  the  death  of  the  d«ce- 
daat,  and  no  letters  testamentary,  or  letters  of  administration, 
up«n  his  estate,  have  been  granted  within  the  State.    (See  S  2760.) 


§§  1845h-48  DECEDENTS  ESTATE.  c.  16,  t.  8,  a.  3 

2.  Where  three  years  hare  elapsed,  since  letters  testamentaiT, 
or  letters  of  administration,  vpon  his  estate,  were  granted,  within 
the  State. 

2  B.  S.  100,  9  68  (2  Bdm.  118). 

I  1845.  Bfleot  of  appllcmtlon  to  sell  real  propertr* 

Where  it  appears  that,  at  the  time  of  the  commencement 
of  snch  an  action,  a  petition,  seasonably  presented,  as  prescribed 
by  law,  praying  for  a  decree  to  dispose  of  real  property  of  the 
decedent,  for  the  payment  of  his  debts,  was  pending  in  a  surro- 
gate's court,  having  jurisdiction,  the  proceedings  in  the  action, 
subsequent  to  the  complaint,  must  be  stayed  by  the  court,  until 
the  petition  is  disposed  of,  unless  the  plaintiff  elects  to  discon- 
tinue. If  a  decree  to  dispose  of  real  property,  pursuant  to  the 
prayer  of  the  petition,  is  granted,  the  action  must  be  dismissed, 
unless  the  plaintiff  has  nlloged  in  his  complaint,  or  alleges  in  a 
hupplementnl  complaint,  that  real  property,  other  than  that  in- 
cluded in  the  decree,  descended  or  was  devised  to  the  defendants. 
If  Vaq  plaintiff  elects  to  proceed  under  such  an  allegation,  he  !• 
entitled  to  a  preference  in  payment,  out  of-  the  real  property, 
with  respect  to  which  the  n negation  is  made;  but  he  cannot  share, 
as  a  creditor,  in  the  distribution  of  the  money,  arising  from  the 
disposal  of  the  real  property,  described  in  the  decree;  and  the 
judgment  in  the  action  does  not  charge,  or  in  any  way  affect, 
that  property. 
Id.,  I  68. 

I  1846.  Aetion  mvat  be  Jolat. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
the  last  three  sections,  must  be  brought  jointly  against  all  the 
heirs,  to  whom  any  real  property  descended  from  the  decedent, 
or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1887.  ch.  460.  f  73  (4  Edm.  600),  am'd. 

1  1847.  Recovery  to  lie  apportioned* 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to 
recover,  for  damages  and  costs,  must  be  apportioned  among  all 
the  defendants,  in  proportion  to  the  value  of  the  real  property 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the  case 
may  be,  as  prescribed  in  section  1889  of  this  act,  for  a  similar 
apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must,  in  like 
manner,  award  against  each  defendant  the  proi)ortionatc  sum, 
with  which  he  is  chargeable. 

2  R.  S.  466,  §f  52  and  68  (2  Bdm.  474). 

I  1848.  Re«vlaltes  to  reeovery  a«»lnat  l&elra. 

Where  the  action  is  brought  against  heirs,  the  plaintiff  must 
show,  either 

1.  That  the  decedent's  assets,  if  any,  within  the  State  were 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  ex- 
penses of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper 
surrogate's  court,  and  by  action  against  the  executor  or  admin- 
istrator, and  against  the  surviving  husband  or  wife,  lefat««k 
and  next  of  kin.  • 
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Tae  executor's  or  administrator's  account,  as  rendered  to,  and 
settled  by,  the  surrogate,  may  be  used  as  presumptive  eTidence 
of  any  of  the  facts,  required  to  be  shown  by  this  section. 

2  B.  S.  4JS5,  i  tS,  am'd  by  L.  1869,  cli.  110.    See,  alao,  id.,  |  M. 

g  1849.  Id.)  avalnat  de'viaeea. 

Where  the  action  is  brought  against  devisees,  the  plain 3ff  must 
show,  in  addition  to  the  matters  specified  in  the  last  section, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintifit's  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence^ 
to  collect  his  debt  by  an  action  against  the  heirs. 
Id.,  H  M  and  60,  confloUdated. 

f  18S0.  Dednetlona  for  prior  reeoverlea. 

Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  surviving  hus- 
band or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
the  action  is  against  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his  recovery 
against  the  heirs,  is  insufficient  to  discharge. 

Id.,  §ji  84  and  67,  am*d  and  eoDd^naed. 

I  1861.  Complaint  to  deserll»e  land  de«e«nded,  ete. 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  must  specify 
its  value. 

Id.,  fit  44  and  60. 

f  18S2.  Jndamenti  wlien  to  l»e  antfsflod  ovt  of  tend. 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  yirtLB  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  judgment 
must  direct,  that  the  debt  of  the  plaintiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  demand. 

Id...  11^47  and  48.    See  fS  870,  872.  ante. 

I  1868.  Id.  I  wben  not  n  Hen  on  Innd  aliened. 

But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
judgment  is  entered,  and  the  judgment-roll  filed. 

Id.,  U  Bl  and  61,  am'd  and  condensed. 

I  1864.  How  Jndvment  taken,  wben  land  allon«d. 

If  it  appears  that,  before  the  commencement  of  the  action,  or 
afterwards  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  real  property  descended  or 
devised  to  him,  or  any  part  thereof,  the  plaintiff  may,  at  his 
election,  take  a  final  judgment  against  him  for  the  value  of  the 
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Eroperty  so  aliened,  or  so  much  thereof  aa  may  ^  Beeesaary,  aa 
1  an  action  for  the  defehdant'a  own  delbt. 
a  B.  8.  406,  i  40,  and  part  of  |  €1. 

I  1866.  Clftaalfleatlon  of  delitfly  to  bo  oaforeod  vnder  thim 
ftrtlclo. 

Where  the  anrriying  husband  or  wife,  next  of  kin,  legatees, 
heirs,  or  devisees,  are  liable  for  demands  against  the  decedent, 
as  prescribed  in  this  article,  they  mnst  give  preference  in  the 
payment  thereof,  and  they  are  so  liable  therefor,  in  the  order 
prescribed  by  law,  for  the  payment  of  debts  by  an  executor  or 
administrator.  Preference  of  payment  cannot  be  giren  to  a  de- 
mand, over  another  of  the  same  class,  except  where  a  similar 
Preference  by  an  executor  or  administrator  is  allowed  by  law. 
'he  commencement  of  an  action,  under  any  proyision  of  this 
article,  does  not  entitle  the  plaintLBTs  demand  to  preference  oyer 
another  of  the  same  class,  except  as  otherwise  specially  pre- 
scribed by  law. 
Mm  H  87  and  SB. 

i  t8B6.  Defoasoy  I17  voaaon  of  otber  prior  or  ea^ftl  olaiina. 

Where  It  appears,  in  an  action  brought  as  prescribed  in  this 
article,  that  there  are  unsatisfied  demands  against  the  decedent's 
estate,  of  a  class  prior  to  that  of  the  plalntifiTs  demand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  property, 
which  was  received,  devised,  or  inherited,  as  the  case  may  be, 
by  the  class  to  which  he  belongs,  does  not  exceed  the  amount 
of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judgment  against  the  defendant  cannot 
exceed  such  a  proportion  of  the  plaintiffs  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the  excess. 

Id.,  U  M  and  40,  oooMlldatad. 

I  185T.  Id. I  when  ume^  m,  elalat  la  pmld. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  has  paid 
a  demand  against  the  decedent's  estate,  of  a  class  prior  to  that 
of  the  plaintiff's  demand,  or  has  paid  a  demand  of  the  same 
class,  the  amount  of  the  demand  so  paid  must  be  estimated,  in 
ascertaining  the  amount  to  be  recovered,  as  if  it  was  outstanding 
and  unpaid. 

Id.,  i  41. 

I  1868.  AotiOB  iLot  snspeBded  by  Infanoy. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
this  article,  is  not  delayed,  nor  is  the  remedy  of  the  plaintiff 
suspended,  by  reason  of  the  infancy  of  any  of  the  parties;  except 
that  an  execution  shall  not  be  issued  against  an  infant  heir  or 
devisee,  until  the  expiration  of  one  year  after  final  judgment 
is  rendered,  and  the  judgment-roll  filed. 

Id.,  H  ^  and  54,  consolidated. 

g  1860.  Tbls  article  ^ot  appUeable,  vrliero  will  clbarva* 
real  property,  etc. 

This  article  does  not  affect  the  liabilijjy  of  an  heir  or  devisee, 
for  a  debt  of  a  testator,  where  the  wm  expressly  charges  the 
aebt  exclusively  upon  the  real  property  descended  or  devised,  or 
makes  it  payable  exclusively  by  the  heir  or  devisee,  or  out  of 
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the  real  property  descended  or  deTised,  before  resorting  to  the 

Sersonai  property,  or  to  any  other  real  propergr  descended  or 
eyised. 
2  B.  8.  «6,  H  86  ana  18,  tm'd. 

I  1800.  One  actiOB,  where  mavk%  persom  la  IkeiVy  deTlaee* 
ete. 

Where  a  person,  who  takes  real  property  of  a  decedent  by 
deTise,  and  also  by  descent;  or  who  takes  personal  property  as 
next  of  kin,  and  also  as  legatee;  or  who  takes  both  real  and 
personal  property  in  either  capacity;  or  who  is  executor  or  ad- 
ministrator, and  also  takes  in  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  for  a  demand  against 
the  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
another  capacity;  the  plaintiff,  in  any  action  to  charge  him,  which 
can  be  maintained,  without  joining  with  him  any  other  person, 
except  a  person  whose  liability  is  in  nil  respects  the  same,  may 
recover  any  stim,  for  which  he  is  linble.  although  the  remedy 
against  him  in  another  capacity  was  not  exhausted.  But  this 
section  does  not  increase  the  sum,  which  the  plaintiff  is  entitled 
to  recover  against  him,  in  the  capacity  in  which  he  is  actually 
liable:  nor  does  it  charge  a  defendant  individually,  who  ia  liable 
only  in  a  representative  capacity. 
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AKTICIiB  THIRD. 

Action  to  establish  or  impeach  a  wilt 

6«o.  1861.  Wh«n  action  to  ettabllsh  a  will  may  ba  brooghl. 
1802.  Judgment,  that  will  be  eatabllsbed. 
1808.  Judiment  admitting  the  will  to   probate. 
1804.  Gontenta  of  Judgment;   aurrogate'a  duty. 

1866.  Proof  of  lost  will  in  certain  caaea. 

1860.  Action  to  eatabliab,  etc..  wUl.  relating  t*  real  pzoptrfty. 

1867.  Retrospectlye  effect  of  tbla  article. 

S  1801.  Tl'^lien  action  to  eatabliab  a  will  mmr  1»«  broavkt. 

An  action  to  procure  a  judgment,  establifihing  a  will,  may  be 
maintained,  by  any  person  interested  in  the  establishment  thereof, 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been 
executed,  in  such  a  manner  and  under  such  circumstances,  that 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate's  court;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 
resided  without  the  State,  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  duly  executed,  according 
to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 
in  which  the  testator  resided  at  the  time  of  his  death,  and  the 
cflse  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 
surrogate's  court,  under  the  laws  of  the  State. 

2  R.  S.  67,  I  63a  and  parte  of  ff  64a,  67a,  68a  and  the  whole  ef  ||  68b  and 
Ma  (2  Edm.  68.  60). 

S  18«t.  Jndirmeiit,  tliat  will  be  eatabUabed. 

If,  In  such  an  action,  the  facts  necessary  to  establish  the  valid- 
ity of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  judgmeift  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
in  the  last  section,  the  judgment  establishing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein; 
and  Biich  a  question  arising  with  respect  to  any  provision,  must 
b<^  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  if  the  will  was  exe- 
cuted within  the  State. 

Id.,  i  66a. 

i  189S.  Jvdvmeat  admlttlav  tbo  will  to  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons  who  would  be  neces- 
sary parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
the  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  wore  such  that  it  could  have  been  proved  in 
a  surrogate's  court;  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  Furropate  having  jurisdiction,  and  be  re- 
corded in  his  office;  and  ihnt  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  be  issued  thereupon  from 
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his  court,  in  the  same  manner,  and  with  like  effect,  as  upon  a 
will  duly  proTed  in  that  court. 
2  B.  8.  6T,  Urt  pan  •f  I  e7a. 

I  1864.  Contests  of  Jnciviiiomtt  •nrroffato'a  dutr* 

A  copy  of  the  will  so  established,  or,  if  it  is  lost  or  destroyed, 
the  substance  thereof  must  be  incorporated  into  a  final  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  in  the 
judgment. 

I  I860.  Proof  of  lost  Tvill  In  certain  eases. 

But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a 
lost  or  destroyed  will,  as  prescribed  in  this  article,  unless  the  will 
was  In  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  provisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 

Id.,  I  STb,  sia*d. 

I  1866.  Action  to  estnblisb,  etc,  frfll,  relating  to  real 
property. 

The  validity,  construction,  or  effect,  under  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  In  such  property,  which  would 
descend  to  the  heir  of  an  intestate,  may  be  determined,  in  an 
action  brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purporting  to  convey  land,  may  be  determined.  The 
judgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
setting  up  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
purpose,  as  prescribed  in  article  first  of  title  third  of  chapter 
eighteenth  of  this  act.  where  the  plaintiff  was  duly  cited  in  the 
special  proceeding  in  the  surrogate  s  court,  before  the  commence- 
ment of  the  action. 

L.  1868,  ch.  288,  §  1  (4  Edm.  BOS). 

I  1867.  Retrospective  efleot  of  tlils  article. 

The  provisions  of  this  article  apDly  as  well  to  wills  made  before, 
as  to  those  made  after,  this  article  takes  effect. 
9  R.  ■.  68,  N  Mb  snd  68b  and  part  of  I  67s  (2  Bda.  66). 
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ARTICI.B  FOI7HTB. 

Oeneraiand  misceUaneoua  provisiont, 

8m.  1868.  Aetlon  bj  chlU  bora  after  wtU.  w  by  wltMM  to  wlU. 
1800.  Becei?er,  a«  aucceflsor  of  sunriTliig  execator,  etc. 
1870.  Next  of  kin  defined. 

I  1808.  Aetlon  bx  child  bom  after  will*  or  br  wfltnoas 
to  will. 

A  child,  bom  after  the  making  of  a  will,  who  is  entitled  to 
succeed  to  a  part  of  the  real  or  personal  property  of  the  testator, 
or  a  subscribing  witness  to  a  will,  who  is  entitled  to  succeed  to 
a  share  of  such  property,  may  maintain  an  action  against  the 
legatees  or  devisees,  as  iJie  case  requires,  to  recover  his  share  of 
the  property;  and  he  is  subject  to  the  same  liabilities,  and  has 
the  same  rights,  and  is  entitled  to  the  same  remedies,  to  compel 
a  distribution  or  partition  of  the  property,  or  a  contribution  from 
other  persons  interested  in  the  estate,  or  to  gain  possession  of 
the  property,  as  any  other  person  who  is  so  entitled  to  succeed. 

a  B.  8.  4M,  II  82-66  (2  Edm.  476). 

I  1868.  [Am'd,  1805.]  RecelTer,  as  ancoeasor  of  rnnnrfyrimm 
executor*  etc« 

Where  the  estate  of  a  decedent  has  been  brought  under  the 
Jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
the  court  may,  upon  the  death  of  the  sole  surviving  executor, 
appoint  a  receiver  of  the  estate,  pending  the  action,  upon  such 
terms  and  conditions,  and  upon  such  notice  to  the  parties  inter- 
ested, as  the  court  directs,  and  upon  such  security,  if  any,  as  to 
the  court  seems  proper.  For  the  purpose  of  carrying  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate, 
a  receiver  so  appointed  is  the  successor  in  interest  of  the  sur- 
viving executor;  and  has,  subject  to  the  direction  of  the  court, 
the  like  power,  as  an  administrator  with  the  will  annexed. 

L.  1805.  ch.  046. 

I  1870.  Next  of  kla  dellned. 

The  term,  *^  next  of  kin,"  as  used  In  this  title,  includes  all  those 
entitled,  under  the  provisions  of  law  relating  to  the  distribution 
of  personal  property,  to  share  in  the  unbequeathed  assets  of  a 
decedent,  after  payment  of  debts  and  expenses,  other  than  a  sor- 
viving  husband  or  wife. 
geo  U  1800  and  2614,  sabd.  12,  poet. 

Boa 


c.  15,  t  4,  a.  1  ACTIONS.  M  1871-7» 

TITLX  IV. 
Other  apecial  actions  and  rights  of  aotion, 

Artldft  1.  Jadffinent  creditor**  action. 

2.  Action  bj  a  private  person  npon  an  official  bond. 
8.  AcUon  b7  a  private  peraon  for  a  penalty  or  forfeltax«, 
4.  Certain  actions  to  recorer  damages  tot  wrongs. 
ft.  Mlacellaneoaa  actions  and  rights  of  action. 

ARTICLIS  FIRST. 

Judgment  creditor's  actum. 

See.  1S71.  When  judgment  creditor  maj  bring  action. 

1872.  To  what  county  execution  must  bave  Issued. 

1873.  What  property  may  be  reached. 

1874.  Interest  of  Judgment  debtor  In  land  contract  may  be  teacbsd. 

1875.  Id.:  bow  applied. 

1876.  Injunction  may  be  iaaned. 

1877.  Receiver  may  be  appointed. 

1878.  How  discorerr  may  be  compelled. 

1879.  Application  of  tbia  artlde;  wliat  property  cannot  be  nnelisd. 

I  1871.  "Wben  Indffinent  ereditor  nuiy  brlnff  «etl«B« 

When  an  execution  against  the  property  of  a  jndgment  debtor, 
iMued  oat  of  a  court  of  record,  as  prescribed  in  the  next  section, 
has  been  returned  wholly  or  partly  unsatisfied,  the  judgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person,  to  compel  the- discovery  of  any  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  him.  or  to  any  other  person;  and 
to  procure  satisfaction  of  theplaintiffs  demand,  as  prescribed  in 
the  next  section  but  one.  Where  the  execution  was  issued  as 
prescribed  in  section  1034  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  action  is  made  a  defendant  in  an  action 
brought  under  this  section,  personal  nroperty,  owned  by  him 
Jointly  with  the  defendants  summoned  or  with  any  of  them, 
may  be  applied  to  the  satisfaction  of  the  plaintiffs  demand  as 
prescribed  m  this  article. 

3  B.  S.  173,  i  88  <2  Edm.  180).    Soe,  also,  ff  217,  718  and  827.  ante. 

I  1872.  To  wliat  ooimty  exeeutiom  must  li*ve  iMmed. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  section,  the  execution  must  have  been  issued 
as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an 'office,  for  the  regular  transaction  of 
business  in  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  Is  filed, 
unless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case,  it 
must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

I  1878.  "Wliat  property  may  be  reacbed. 

The  final  judgment  in  the  action  must  direct  and  provide  fdr 
the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  any  money, 
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thing  in  action,  or  other  personal  property,  belonging  to,  or  due 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dis- 
covered in  the  action;   whether  the  same  might  or   might   not 
hare  been  originally  talten  by  virtue  of  an  execution. 
2  B.  S.  780.  I  89. 

f  1S74.  Interest  of  Jadffmemt  debtor  In  Innd  contmot  max 
be  reaebed. 

The  final  judgment  in  the  action  must  also  direct  and  provide 
for  t)ie  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  cither  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  manner 
and  upon  nuch  terms,  as  the  court  deems  mo.st  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  be  sold,  to  the  purchaser. 

1  R.  8.  744.  {  5  (1  Edm.  606),  am'd.     See  f  1253. 

I  1875.  Id.  I  bow  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  interest 
of  tlie  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  necea- 
sary  must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

Id..  I  6. 

1  1870.  Injunction  may  be  laaned. 

A  temporary  injunction,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thin^  in  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
Injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  la 
deemed  to  be  one  of  those  specified  in  section  603  of  this  act. 

2  B.  B.  174,  i  89. 

I   1877.  Receiver   max  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 
property  of  the  judgment  debtor;  and  may  direct  the  judgment 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or*  to  execute  any  instrument, 
which  It  deems  necessary,  for  perfecting  or  assuring  the  receiver's 
title  or  possession. 

See  H  714-716  and  718.  ante. 

I  1878.  Ho^vr  diaooverx  may  be  compelled. 

A  discovery  moy  bo  compelled  in  an  action,  brought  as  pre- 
scribed in  this  nrtirle,  }»y  diroctiiip  the  person,  required  to  make 
It,  to  appear  before  t!io  court,  or  a  referee  appointed  by  it,  and 
to  be  exn mined  undor  oalh,  concerning  the  matters  pertaining  to 
the  discovory.    But  this  y action  does  not  affect  the  right  of  the 
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plaintiff)  to  cause  the  depo8itiou  of  a  defendant  to  be  taken,  as 
prescribed  in  article  first  of  title  third  of  chapter  ninth  of  this  act. 

f  1870.  Application  of  tMa  article  |  -vrliat  propertr  o«mm«t 
be   readied. 

This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 
is  a  corporntion,  created  by  or  under  the  laws  of  the  State.  Nor 
does  it  authorize  the  discovery  or  seizure  of,  or  other  interference 
with,  any  proi)erty,  which  is  expressly  exempted  by  law  from 
levy  and  sale,  by  virtue  of  an  execution;  or  any  money,  thing  in 
action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
where  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment  debtor; 
or  the  earnings  of  the  judgment  debtor  for  his  pernonal  services, 
rendered  within  sixty  days  next  before  the  commenromont  of  the 
action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 
those  enrninps  are  necessary  for  the  use  of  a  family,  wholly  or 
partly  supported  by  his  labor. 

L.  1870.  ch.  151.  S  3,  sabd.  1  (7  E<Im.  661);  3  R.  S.  ITS,  ch.  1,  H  M  and  M 
(2  Edm.  180).    Bee  Go.  Proc..  f  207. 
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article:  sboond. 

AoUon  by  a  private  pers'm  xtpon  an  official  bond, 

Im.  1880.  Application  for  leave  to  eae  sheriff's  bond;   proof  reqidrad. 
Ittl.  Order  srantlnc  lea  to;   action   tliereapon. 
1882^  Baccenlve  actlona. 
1888.  Indonement  npon  execution. 

1884.  OollectloD  of  ezecation;  when  a  defence  to  anbiequant  aetleB. 
1686.  When  dain&anta  entitled  to  ratable  Ulatrlbution. 

1886.  Action  upon  a  lorrogate'a  bond. 

1887.  Action  apon  a  county  treasurer'a  bond. 

1888.  Actions  upon  official  bends  of  other  ofllcers. 

1888.  Actions,  etc.»  under  the  last  three  sections    regulated. 

1880.  Receivers,  etc.,  deemed   public  officers. 

1881.  Demand  of  money;  when  necessary  before  application. 

1882.  Application  may  be  made  ez  parte. 

S  1880.  [Am'd,  1885.]  Appllesfctloii  for  leave  to  iitio  ■keriflVi 
bond  I  proof  required. 

Wliere  a  sheriff  k  liable  for  the  escape  of  a  prisoner  committed 
to  his  custody,  or  is  guilty  of  any  other  actionable  default  or 
misconduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriff*s  official 
lK>nd.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  B.  8.  476.  U  1  And  2  (2  Edm.  498);  L.  1886.  cb.  946. 

I  1881.  Order  srantlnff  lesivei  aetion.  tlierevpom. 

Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 
Id.,  i  8.    See,  also.  1  B.  8.  878,  i  67  (1  Bdm.  861). 

I  188a.  [Am'd,  1895.]    SueoesulTO  action*. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly 
prescribed  in  this  article. 

Id.,  U  8.  6,  7  and  8.  am'd  and  conaolldated ;  L.  1886.  ch.  846.  Bee  $  1886, 
pest. 

I  1888.  iBdoraoment  vpon  exeontton. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  must 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place, 
ont  of  the  property  of  the  sheriff,  and.  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  of 
the  property  of  the  surety  or  sureties. 

id.,  I  18. 
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I  1884.  OoUeetfoa  mt  cxeeutloiii  when  ft  defeaee  to  mm%^ 
••««emt  AotlOB* 

It  to  a  defence  by  a  enrety,  against  whom  an  action  la  brought 
tipon  a  sheriff's  official  bond,  that  he,  or  any  other  surety  or 
sureties,  hare  been  or  will  be  compelled,  for  want  of  sufficient 
property  of  the  sherilf,  to  pay,  upon  one  or  more  judgments 
recoTered  against  him  or  them,  upon  the  same  bond,  an  aggregate 
amount,  exclusive  of  costs,  officers'  fees,  and  expenses,  equal  to 
the  sum  for  which  the  defendant  is  liable,  by  reason  of  the  bond. 
It  is  a  partial  defence,  that  the  difference  between  the  aggregate 
amoimt,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the  defend- 
ant  is  thus  liable,  is  less  than  the  amount  of  the  plaintifTs 
demand. 

9  R.  8.  47S.  N  12.  18  and  14. 

I  188S.  'WlieB  elalmanta  eatltled  to  rfttftblo  dUtrlbwtlom, 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
ered by  actions  upon  the  sheriff's  official  bond,  as  prescribed  in 
this  article,  exceeds  the  sum  for  which  the  suveties  are  liable, 
the  court  must,  upon  the  application  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  oond,  made  upon  notice  to  the  plain- 
tifTs attorney,  in  each  action  then  pending  upon  the  sheriff's 
official  bond,  and  in  each  uncollected  judgment  recovered  there- 
upon, direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  of  the  property  of  the  sureties,  among  the  persons  in 
favor  of  whom  the  liabilities  have  accrued,  in  proportion  tQ  the 
amount  which  each  one  is  entitled  to  recover;  to  be  ascertained 
by  a  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  be  coUeeted  by  virtue  of  a  judgment  therein.  But 
this  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  of  notice  of  such  an  order. 

Id..  If  17  and  18. 

I  1889.  Aotloa  upon  m,  nurrovftte'a  bomd. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  his  office,  the  person 
injured  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 

Id.,  H  10  and  2D.    See  L.  1868.  eh.  213  (8  Bdm.  840). 

I  1887.  Aetlom  wpoii  «  mommtr  treaaurer'a  bond. 

Where  a  certified  copy  of  the  order  or  judgment  of  a  c^urt, 
directing  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
persons  designated  therein  any  money,  stocks,  securities,  or  other 
Investments  held  by  him,  subject  to  the  direction  of  that  court, 
is  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
his  official  bond.  Service  upon  a  county  treasurer,  as  required 
by  this  section,  may  be  made  personally,  or  by  leaving  the  paper, 
either  at  his  office,  during  his  absence  therefrom,  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

gee  U  1874,  eh.  824.  ||  1  aM  2  (9  Rdm.  968). 
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I  1.888b  Aeti«nii  upon  offlclal  bond*  of  otliev  ollle«Mu 

Where  a  public  officer  is  required  to  give  an  official  bond  to 
the  people,  and  special  provision  is  not  made  by   law  for  tbe 

grosecutiou  of  the  bond,  by  or  for  the  benefit  of  a  person  wlio 
as  sustained,  by  his  default,  deFinquency  or  misconduct,  an 
injury,  Cor  which  the  suretios  upon  the  bond  are  liable,  such  a 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond. 

See  L.  1874.  cb.  624,  ||  1  and  2  (9  Bdm.  906);  R.  8.,  U  21-27. 

S  IXHO.  Action*,  etc.,  tinder  the  last  tliree  seotlona  reipa- 

Sections  1880  to  1885  of  this  act,  both  inchisive,  gOT^n  an 
npplication,  made  as  priscriled  in  either  of  the  lust  three  sectious» 
and  each  action  brought  pursuant  to  nn  order  made  thereupon, 
ns  if  the  delinquent  officer  and  his  sureties  were  named  therein 
instead  of  the  sheriff  and  his  sureties. 

Q  1800.  Recel-Fers,  etc.,  deemed  pnlillc  olBcers, 

A  receiver,  aif  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  meaning  of  the  last  section  but  one;  but  where  he 
was  appointed  by  or  ^)ursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  application  for  leave  to  prosecute  his  official  bond 
must  be  made  to  the  court  by  which,  or  pursuant  to  whose  order, 
he  T^as  appointed,  or  in  which  the  judgment  was  rendered,  as 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  is  made  for 
leave  to  bring  it. 

I  1801.  Demand  of  moneyi  'wlien  neoessarjr  before  appli* 
cation. 

Where  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  is 
not  otherwise  made  by  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

§  1802.  Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  prfr 
scribed  in  this  article,  may  be  made  without  notice;  but  in  that 
«ape  the  officer,  or  either  of  his  sureties,  may  apply,  upon  notice, 
to  vacate  an  order  permitting  the  applicant  to  maintain  an  action, 
upon  any  ground,  snowing  that  it  ought  not  to  have  beea  granted. 
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article:  third 

Action  by  a  private  person  for  a  penalty  or  forfeiiute» 

8*e.  1898.  AetloD  by  penon  apedaUy  aggrleyed. 
IflM.  Action  by  ooinmon  liifonii«r. 
1886.  Id.;  aerrice  of  summonfl. 

1896.  Id.;  wben  not  barred  by  a  collasire  recoTesy. 

1897.  IndorBement  upon  summoDs. 

1898.  Wben  part  of  a  penalty  may  be  recovered. 

1  1898.  Action  bx  peraon  speclallT  amrleved. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute,  to  a  person 
aggrieved  by  the  act  or  omission  of  another,  the  person  to  whom 
it  is  given  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel, 
he  may  maintain  an  action  to  recover  the  chattel,  or  its  value^ 
or  other  damages,  as  the  case  requires. 

2  R.  S.  480»  f  1  (2  Edm.  602),  am'd. 

I  1894.  Action  by  common  Informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  is  brought. 
Id.,  if  6  and  6.  See  |  887,  ante. 
i  1896.  Id.  I  aerviee  of  anmmons. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer  authorized  by  l*w  to 
collect  an  execution,  issued  out  of  the  same  court  The  sum- 
mons, when  issued,  cannot  be  countermanded  by  the  plamUff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it,  with  his  certificate 
of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  ft  was  issued,  as  the  case 
requires. 
Id.,  part  of  9  6. 

I  1896.  Id.>  wben  not  bnrred  by  a  colln.lvc  recovery. 
In  an  action  to  recover  a  penalty  or  forfeiture,  «i^e^  .fj  * 
statute?  brought  by  any  person,  other  than  the  person  aggrieved, 
or  a  nbUcoSicer,  the  plaintiff  may  recover,  not withstandiiig  the 
recovery  of  a  judgment,  for  or  against  the  defeadant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the! 
fomer  judgment  was  recovered  collusively  and  fraudulently.  . 
Id.,  9  1*. 

i  1897.  Indorsement  npon  anmmons. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  J^  »  J^*' 
ntP  if  a  cooy  of  the  complaint  is  not  delivered  to  the  defendant 
Sdth  a  *o?y  of  the  summons,  a  general  reference  to  the  statute 
murt  be^Sdorsed  upon  the  copy  of  the  summons  so. delivered,  in 
Se  foSSw?ng  form:  "According  to  the  P^?,V«l?i"^ 
■rach  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient certffi  and  also  specifying  the  -ection,  if  pena  ties  or 
forfeituiS  are  given,  in  different  sections  thereof,  for  different 
acts  or  omissions. 
Id.,  i  T. 
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I  18116.  "Wlften  part  of  a  penalty  mar  be  reeoTered. 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  uot 
exceeding  a  specified  sum,  an  action  may  be  maintained  to  recover 
the  sum  specified;  and  the  court,  jury,  or  referee,  by  which  or 
by  whonA  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken 
by  default  for  failure  to  appear  or  plead,  the  damages  are  ascer- 
tained, may  award  to  the  plaintiff  the  whole  suno.  or  such  a  pact 
thereof,  as  he  or  it  deems  proportionate  to  the  offence, 
a  R.  S.  480,  1 16,  smU 
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ARTICIiB  F017RTH. 

Certain  actions  to  recover  damages  for  wrongs. 

Sec.  1890.  CItII  and  criminal  prosecutions  not  merged. 

1000.  Action  for  suing,  etc.,   in  name  of  anotber.    Uade  also  a   mlsdo- 
meanor. 

1901.  Treble  and  other  increased  damages  to  be  recoTered. 

1902.  Action  for  causing  death  by  negligence,  etc. 
190io.  Id.;  for  whose  benefit. 

1904.  Td.;  amount  of  recovery. 
1906.  Next  of  kin  delined. 

1906.  Action  for  slander  of  a  woman. 

1907.  When  action  for  libel  cannot  be  maintained. 

1908.  The  last  section  qualllled. 

f  18fMP.  CItII  and  crlmfnal  proflecntlona  not  merired* 

Where  the  yiolation  of  a  right  admits  of  a  civil  and  also  of  a 
criminal  prosecution,  the  one  is  not  merged  in  the  other. 
Co.  Proc.,  i  7. 

I  1900.  Aetfen  for  sotnffy  etc.^  in  name  of  anotUer.  Mntle 
also   a   misdemeanor. 

If  a  person,  vexationsly  or  maliciously,  in  the  name  of  anotber 
bnt  without  the  latter's  consent,  or  in  the  name  of  an  unknown 
person,  commences  or  continues,  or  causes  to  be  commenced  or 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceed- 
ing, in  the  course  of  an  action  or  special  proceeding  in  such  a 
court,  or  before  such  an  officer,  either  before  or  after  judgment 
or  other  final  determination;  an  action,  to  recover  damages  there- 
for, may  be  maintained  against  him,  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like  action  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also 
^ilty  of  a  misdemeanor,  punishable  by  imprisonment,  not  ezceed- 
mg  six  months. 

2  B..  S.  66Cr,  S  1  (2  Edm.  671).  See  Tonnl  Codo.  §  i:\8. 

{  1901.  Treble  and  otber  increased  damaires  to  be  re- 
covered. 

In  an  action,  brought  by  the  adverse  party,  as  prescribed  in 
the  last  section,  the  plaintiff,  if  he  recovers  final  judgment,  Ib 
entitled  to  recover  treble  damages.  In  an  action,  brought  by  the 
person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiflP  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 
Id.,  part  of  g  1.     See,  also,  SI  1020  and  1184,  ante. 

S  1002.  Action  for  cansinff  death  br  ncerliirence,  etc. 

The  executor  or  administrator  of  a  decedent,  who  has  left,  him 
or  her  surviving,  a  husband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recover  damages  for  a  wrongful  act,  neglect,  or 
default,  by  which  the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  in  favor  of  the  decedent,  by  reason  thereof,  if 
death  had  not  ensued.  Such  an  action  must  be  commenced 
within  two  years  after  the  decedent's  death. 

Ia  1847,  ch.  450,  f  1  (4  Kdiu.  r>2«),  and  n  portion  of  fi  2  as  am'd  by  L.  184», 
ch.  256,  and  by  L..  1870,  ch    78  (7  Edm.  591).     See  f  384. 
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I  1003.  [Am'd,  1004.]    Id.|  for  whose  benefit. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  are  exclusively  for  the  benefit  of  the  decedent's 
husband  or  wife,  and  next  of  kin;  and,  when  they  are  collected, 
they  must  be  distributed  by  the  plaintiff,  as  if  they  were  unbe- 
queathed  assets,  left  in  his  hands,  after  payment  of  all  debts,  and 
expenses  of  administration.  But  the  plaintiff  may  deduct  there- 
from the  expenses  of  the  action,  the  reasonable  funeral  expenses 
of  the  decedent  and  his  commissions  upon  the  residue;  which 
must  be  allowed  by  the  surrogate,  upon  notice,  given  in  such  a 
manner  and  to  such  persons,  as  the  surrogate  deems  proper. 

L.  1847,  ch.  450.  {  2,  as  am'd  by  L.  1849  and  1870;  L.  1904,  ch.  616.  Id 
effeot  Sept.   1.  1904. 

i  1904.    [Am'd,   1805.]    Id.)  amount   of  recovery. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as  the 
jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues  of  fact 
are  tried  without  a  jury,  the  court  or  the  referee,  deems  to  be  a 
fair  and  just  compensation  for  the  pecuniary  iujuries,  resulting 
from  the  decedent's  death,  to  the  person  or  persons,  for  whose 
benefit  the  action  is  brought.  When  final  judgment  for  the  plain- 
tiff is  rendered,  the  clerk  must  add  to  the  sum  so  awarded,  interest 
thereupon  from  the  decedent's  death,  and  include  it  in  the  judg- 
ment. The  inquisition,  verdict,  report  or  decision,  may  specify 
the  day  from  which  interest  is  to  be  computed;  if  it  omits  so  to  do, 
the  day  may  be  determined  by  the  clerk,  upon  affidavits. 

Id.,  remainder  of  fi  2,  am'd  by  L.  1849,  ch.  2S6;  U  1870.  cb.  76  (7  Edm. 
601):  L.  1890,  cb.  946. 

i  1905,  Next  of  kin  defined* 

The  terra,  "  next  of  kin,"  as  used  in  the  foregoing  sections,  hot 
the  meaning  specified  in  section  1670  of  thiB  act. 
See  i  1870.  ante. 

I  10O6.  Action  for  nlander  of  a  Troman. 

In  an  action  of  slander,  brouglit  by  a  woman,  for  words  Im- 
puting unchastity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.  If  the  plaintiflf  is  married,  the  damages  recoT- 
ered  are  her  separate  property. 

L.  1871,   ch.  219.  t  1  (9  Edm.  67).    See  i  460.  ant*. 

S  1007.  When  action  for  libel  cannot  be  maintained. 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re» 
porter,  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the  pub- 
lication therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  and  ofTicial  proceedings,  without  proTin|r 
actual  malice  in  making  the  report. 

L.   1864.   ch.   130.   fit  1   and  2   (5  Edm.   160). 

i  10O8.  The  last  section  qualified. 

The  last  section  does  not  apply  to  a  libel,  contained  In  the- 
heading  of  the  report;  or  ip  any  other  matter,  added  by  any  per- 
son concerned  in  the  publication;  or  in  the  report  of  any  thins* 
said  or  done,  at  the  lime  and  place  of  the  public  and  official 
proceedings,  which  was  not  a  part  thereof. 

Id. 
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ARTICLB  FIFTH. 

MUoManeoua  actions  and  righU  of  actum. 

8«c.  1909.  Wben    transfere*   of    claim   or    demand    may    aae.    Blfftats    of   de- 
fendant, etc. 

1910.  What  dalmB  or  demands  may  be  transferred. 

1911.  Id.;  cause  of  action  for  usury. 

1912.  Judgment,  when  assignable. 

1913.  Action  upon  judgment  regulated. 

1914.  Ancillary  action  for  discovery  aboliabed. 

1915.  Action  upon  a  penal  bond. 

1916.  Action  by  surety  or  trustee  to   recover  costs,   etc. 

1917.  Action  upon  lost  negotiable  paper. 

1918.  The  last  section  qualilled. 

I  1809.  "WlfteB  trwLtkmt^T^e  of  claim  or  demand  may  s«e. 
Jiiffl&t«  of  defemdanty  etc. 

Where  a  claim  or  demand  can  be  transferred,  the  transfer 
thereof  passes  an  interest,  which  the  transferee  may  enforce  by 
an  action  or  special  proceeding,  or  interpose  as  a  defence  or 
counterclaim,  in  his  own  name,  as  the  transferor  might  have 
done;  subject  to  any  defence  or  counterclaim,  existing  against  the 
transferor,  before  notice  of  the  transfer,  or  against  the  trans- 
feree. But  this  section  does  not  apply,  where  the  rights  or  lia- 
bilities of  a  party  to  a  claim  or  demand,  which  is  transferred,  are 
regulated  by  special  provision  of  law;  nor  does  it  vary  the  rights 
or  liabilities  of  a  party  to  a  negotiable  instrument,  which  is  trans- 
ferred. 

See  ante,  i  502. 

§  1910.  IVliat  elaims  or  demands  may  be  transferred. 

Any  claim  or  demand  can  be  transferred,  except  in  one  of  the 
following  cases: 

1.  Where  it  is  to  recover  damages  for  a  personal  injury,  or  for 
a  breach  of  promise  to  marry.  (See  §  3343,  subd.  9.) 

2i  Where  it  is  founded  upon  a  grant,  which  is  made  void  by  a 
statute  of  the  State;  or  upon  a  claim  to  or  interest  in  regl  prop- 
erty, a  grant  of  which,  by  the  transferor,  would  be  void  by  such 
a  statute. 

3.  Where  a  transfer  thereof  is  expressly  forbidden  by  a  stat- 
ute of  the  State,  or  of  the  United  States,  or  would  contravene 
public  policy. 

See  Co.  Proc.  |  112. 

§  1011.   Id.}  canse   of  action  for  nsnry. 

A  cause  of  action  to  cancel,  or  otherwise  affect,  an  instrument 
executed,  or  an  act  done,  as  security  for  a  usurious  loan  or  for- 
bearance, can  be  thus  transferrred,  where  the  instrument  or  act 
creates  a  specific  charge  upon  property,  which  is  also  transferred 
in  disaffirmance  thereof,  and  not  otherwise;  but,  in  that  case,  the 
transferee  does  not  succeed  to  the  right,  conferred  by  statute 
upon  the  borrower,  to  procure  relief,  without  paying,  or  offering 
to  pay,  any  part  of  the  sum  or  thing  loaned. 

I  1919.  Jndsmemt,  irhen  asslrnable. 

A  judgment  for  a  sum  of  money,  or  directing  th^  pnymr^ut  of 
a  sum  of  money,  recovorrf^  nno'i    juiv   canse  of  notion,    mnv  he 
transferred;  but  if  It  is  vacntod  or  reversed,  the  transfer  thereof 
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does  not  trausfer  the  cause  of  action,  unless  the  latter  was  trans- 
ferable before  the  judgment  was  recoTered. 

I  1013.   [Aiu*d,   1886.]    Action  niion  Judarment  reiralated. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  in 
this  net,  an  action  upon  a  judgment  for  a  sum  of  money,  rendered 
in  a  court  of  record  of  the  State,  cannot  be  maintained,  between 
the  original    parties  to  the  judgment,  unless,  cither 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judgment; 
or, 

2.  It  wns  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  Bummous  was  served  upon 
him,   otherwise  than  personally;   or 

3.  The  court  in  which  the  action  is  brought  has  previously 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  the  adverse  party,  or 
the  person  proiwsed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  appears  to  the  court,  that  personal  notice 
cannot  be  given,  with  due  diligence;  in  which  case,  notice  may  be 
given  in  such  a  manner  as  tne  court  directs. 

Go.  Proc,  S  71.  L.  1896,  ch.  508.  Id  effect  Sept.  1.  1886.  See.  also.  |  8154« 
poit. 

g   1014.  Ancillary  action  for  discovery  abolished. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  under 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 
Id.,  S  389,  nm'd. 

I  1015.  Action  npon  a  pcnnl  bond, 

A  bond  in  a  penal  sum,  executed  within  or  without  the  State, 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  upon 
performance  of  any  act,  has  the  same  effect,  for  the  purpose  of 
maintaining  an  action  or  special  proceeding,  or  two  or  more  suc- 
cessive actions  or  special  proceedings  thereupon,  as  if  it  con- 
tained a  covenant  to  pay  the  sum,  or  to  perform  the  act,  specified 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breaches,  of  the  condition,  cannot.  In  the 
aggregate,  exceed  the  penal  sum,  except  where  the  condition  is  for 
the  payment  of  money;  in  which  case,  tlioy  cannot  exceed  the 
penal  sum,  with  interest  thereupon,  from  the  time  when  the  de- 
fendant made  default  in  the  performance  of  the  condition. 

See  2  R.  8.  353,  SS  12  and  13  (2  Edm.  3fi4):  also  2  R.  S.  378.  879  (2  Edm. 
892.  394). 

I  1010.  Action  by  surety  or  trnntee  to  recover  costs,  etc. 

A  surety,  including  a  drawer  or  indorsor,  may  rf^covor,  in  an  ac- 
tion against  his  principnl:  and  an  executor,  adrpinistrntor,  or  other 
trustee,  may,  where  the  trust  estate  is  insnfliciont  to  reimburse 
him,  recover,  in  an  action  against  the  beneficiary  whom  he  repre- 
8«»ntfl:  his  reasonable  costs  and  other  expenses,  incurred  neces- 
sarily and  in  pood  faith,  in  the  prosecution  or  defence,  by  the  ex- 
press or  implied  consent  of  the  principnl  or  benefirinry.  of  an  ac- 
tion or  s?iecial  proceeding,  relating  to  the  demand  secured,  or  to 
the  trust  estate,  as  the  case  requires.  This  section  does  not 
affect  any  special  aereement  relating  to  those  costs  and  expenses. 

li.    1858.   ch.   314,   5  3   (4  Edm.   483). 

9  1017.   Action  npon  lost  nosrotiable  paper. 

Where  if  nnnenrs.  unon  fbo  trinl  of  an  action,  fhnf  a  negoti- 
able promissory  note  or  bill  of  exehange.  upon  which  the  action, 
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or  a  counterclaim  interposed  in  the  action,  is  founded,  was 
lost,  while  It  belonged  to  the  party  claiming  the  amount 
due  thereupon,  he  may  prove  the  couttMits  thereof,  by  parol 
or  other  secondary  evidence,  and  m:iy  recover  or  set  off  the 
amount  due  thereupon,  as  if  it  was  produced.  But  for  tnat  pur- 
pose, he  must  give  to  the  adverse  party  a  written  undertaking,  In 
a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  hill,  with  at  least  two  sureties,  approTed 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  iudemnify 
the  adverse  party,  his  heirs  and  personal  representatives,  against 
any  claim  by  any  other  person,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  B.  S.  406,  SI  75  and  ?&  (^  ^m.  428). 

i   1918.  The  last  sectloA  anallfled. 

But  where  an  action  is  prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  officer  in  their  behalf,  the  people, 
or  the  public  officer,  may  prove  the  contents  of  a  lost  note  or 
bill  of  exchange,  by  parol  or  other  secondary  evidence,  and  may 
recover  or  set  off  the  amount  due  thereupon,  without  giving  anf 
security  to  the  adverse  party. 

iee  li.  18S6,  cli.  85;  8  B.  S..  6th  eA.,  772  (4  Edm.  645). 
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TITIiE  V. 
Other  actions  by  or  against  particular  parties. 

▲ftlcto  1.  Action   by  or  against  an  nuincorporated   asaoclatlon. 

1.  Action  by  or  agalnat  certain  county,   town,   and  municipal  oAcera. 
t.  Actions;  and  rights  of  action,*  against  and  between  joint  dobtws. 

ARTICLE  FIRST. 

Action  by  or  (igainst  an  unineorparaled  association. 

Sec.  ISIS.  Actions,  etc.,  by  or  against  associations  of  seren  or  more  persons. 
1090.  Proceedings  in  case  of  death,  etc. 
3S21.  Effect  of  judgment;  execution  thereupon. 
192?    Subsequent  action  against  members. 

1023.  This  article  perniissiTe;  effect  upon  statute  of  limitations. 
1924.  When  objection  of  misnomer,  etc.,  of  parties  not  arallable. 

i  1919.  [Am'dy  1900.]  Acttonn,  etc.,  by  or  atralnst  annooia- 
(tona  of  seven  or  more  persons. 

An  action  or  special  proceeding  may  be  maintained,  bj  the 
president  or  treasurer  of  an  unincorporated  association,  consist- 
ing of  seven  or  more  persons,  to  recover  any  property,  or  upon 
any  cause  of  action,  for  or  upon  which  all  the  asHOciates  may 
maintain  such  an  action  or  special  proceeding,  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  An 
action  may  likewise  be  maintained  by  such  president  or  treas- 
urer to  recover  from  one  or  more  members  of  such  association 
his  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
pended by  such  association  for  the  benefit  of  such  associates, 
or  to  enforce  any  lawful  claim  of  such  association  against  such 
member  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  either 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within  the 
meaning  of  this  section. 

L.  1840,  ch.  258.  {I  1:  3  R.  S..  6th  ed.,  777  (4  Edm.  600);  L.  1861,  cb.  4S6; 
S  R.  8.,  6th  ed..  778  (4  Edm.  652).  See  f  448,  ante.  L.  1000,  ch.  184.  In 
effect   Sept.    1,    1900. 

I  1920.  Proceedinars  In  case  of  death,  ete. 

The  death  or  legal  incapacity  of  a  member  of  the  association 
does  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
scribed in  the  last  section.  If  the  officer,  by  or  against  whom 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  against  his  successor 
in  office^  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 

Id..  12. 

§  1921.  [Am'd,  18980  Bffect  of  Jadcrment|  execntton  tbere- 
npon. 

In  such  an  action,  the  officer  against  whom  it  is  brought  can- 
not be  arrested;  and  a  judgment  against  him  do«B  not  authorize 
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an  execution  to  be  issued  against  his  property,  or  his  person; 
nor  does  the  docketing  thereof  bind  his  real  property,  or  chattels 
real.  Where  such  a  judgment  is  for  a  sum  of  money,  an  execu- 
tion issued  thereupon  must  require  the  sheriff  to  satisfy  the 
same,  out  of  any  personal  or  real  property  belonging  to  the  asso- 
ciation, or  owned,  jointly  or  in  common,  by  all  the  members 
thereof. 

L.  1849,  oh.  SS8,  i  1.    See  H  3  mil.    L.  1896,  cb.  303.    In  effect  Oct.  1.  1898. 
I  1822.  SnbaeQuent  action  atfainnt  members. 

Where  an  action  has  been  brought  against  an  officer,  or  a 
counterclaim  has  been  made,  in  an  action  brought  by  an  officer, 
as  prescribed  in  the  last  three  sections,  another  action,  for  the 
same-  cause,  shall  not  be  brought  against  the  members  of  the 
association,  or  any  of  them,  until  after  final  judgment  in  the  first 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexe- 
cuted, of  an  execution  i.ssued  thereupon.  After  such  a  return, 
the  party  in  whose  favor  the  execution  was  issued,  may  maintain 
an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  upon 
a  counterclaim,  he  may  maintain  an  action  against  the  members 
of  the  association,  or,  in  a  proper  case,  against  any  of  them, 
as  if  the  first  action  had  not  been  brought,  or  the  counterclaim 
had  not  been  made,  ns  the  case  requires;  and  he  may  recover 
therein,  as  part  of  his  damages,  the  costs  of  the  first  action,  or 
so  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 
was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  sub- 
division first  of  this  section,  he  may  maintain  an  action,  to  re- 
cover the  sum  remaining  uncollected,  against  the  persons  who 
composed  the  association,  when  the  action  against  him  was  com- 
menced, or  the  survivors  of  them. 

But  this  section  does  not  affect  the  right  of  the  person,  in 
whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
enforce  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 

P»rt  of  id.,  i  4,  am'd;  L.  18SS.  ch.  153. 

S  1923.  This  article  peraftiBalve)  elfect  npoa*  statute  4»f 
limitations. 

This  article  does  not  prevent  an  action  from  being  brought 
by  or  against  all  the  members  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brought  against 
the  members  of  the  association,  as  prescribed  in  subdivision  first 
of  the  last  section,  the  time  between  the  commencement  of  the 
action  by  op  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  upon  the  final  judgment  rendered  therein,  is  not  a 
part  of  the  time  limited  by  law,  for  the  commencement  of  the 
second  action. 

See  S  406,  ante. 

i  1824.  "Wbeii  objection  of  misnomer,  etc.,  of  parties  not 
available. 

Section  1813  of  this  act  applies  to  an  action  brought,  as  pre- 
scribed in  the  last  section  but  one,  against  the  members  of  any 
association,  which  keeps  a  book  for  the  entry  of  changes  in  the 
membership  of  the  association,  or  the  ownership  of  its  property; 
and  to  eacn  book  so  kept. 

(toe  L.  1069,  Ota.  197, 1 2  (7  Edm.  436);  also  H  IBIS,  ante,  and  194Bk  poet. 
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AJftTICLB  SBCOND. 

Aetiont  by  or  against  certain  county,  toum,  and  municipal  offlctra. 

Bee.  IfW.  Aotlon  by  a  tax  Dayer  against  a  pabllo  offloer. 
IMS.  Actlona  by  oertaiu  ftpoclfled  offloen. 
1097.  Actions  against  such  officers, 
ins.  The  last  two  seotlons  quallfled. 
1999.  Designation  of  such  officers  In  the  summons*  eto. 

1990.  Successor  mar  be  substituted. 

1991.  When  execution  against  officer  not  to  Issue. 

I  1920.  [Am'dy  1898.]  Action  by  a  tez  payer  »««lB«t  si 
V«blie  olHeer. 

An  action  to  obtain  a  judgment,  preventing  waste  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  city  op 
incorporated  village  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  by  a 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within 
one  year  before  the  commencement  of  the  action,  has  paid,  a  tax 
therein.  This  section  does  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  any  public 
officer. 

L.  19f»,  oh.  161,  I  1  (9  Edm.  889);  L.  1899,  ch.  801. 

i  1920.  [Am'dy  1897.]  ActtOAS  br  certain  apcetflcd  oAcera. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  superintendent  or  super- 
intendents of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predecessors, 
in  their  official  capacity:  to  enforce  a  liability  created,  or  a  duty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  those  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  office. 
3  R.  8.  47S,  I  99  (2  Bdm.  494);  L.  1897,  ch.  809.    In  effect  Bept.  1»  1897. 

i  19917.  AetlonH  a^ntniit  sueb  offleera. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
of  the  officers  specified  in  the  last  section,  upon  any  cause  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  in 
their  official  capacity,  and  within  the  scope  of  their  authority. 

M..  198. 

i  19S8.  Tbe  last  two  aectlon*  qnalifletl. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe- 
cially prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  those 
sections;  but,  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  must  be  conducted  by  the  persons 
then  in  office,  who  represent  that  body, 
iB.a.4(n,iM.  .^^ 
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i  1929.  Designation  of  anch  ofllcera  tn  the  anniuiona,  etc. 

In  an  action  or  special  proceeding,  brought  pursuant  to  section 
1926  or  section  1927  of  this  act,  the  officer,  by  or  against  whom 
it  is  brouglit,  must  be  described  in  the  summons,  or  other  process 
by  which  it  is  commenced,  and  in  the  subsequent  proceedings 
(herein,  by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  prowing  out  of  an  omisaion  to  join  any 
officer,  who  ought  to  be  joined  w^ith  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  the 
case,  on  the  part  of  the  defendant;  otherwise  it  is  waived. 

Id.,  IS  83,  96  and  99,   am'd  and  conflolldntcd. 

I  1&30.  Saccesaor  may  be  snbatttnted. 

In  such  an  action  or  special  proceeding,  the  court  must,  in  a 
projjer  case,  substitute  a  successor  in  oflice.  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
hold  office;  but  such  a  successor  shall  not  be  substituted  as  a 
defendant,  without  his  consent,  unless  at  lenst  fourteen  days* 
notice  of  the  application  for  the  substitution,  has  been  personally 
served  upon  liiin. 

Id.,   §1  100  and  101.   am*d. 

I  1081.  IVlien  exeentlon  asafnit  olllcer  not  to  tmine. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  against  the 
trustee  or  trustees  of  a  school  district,  or  the  commissioner  or 
commissioners  of  highways  of  a  town.  In  either  of  those  cases, 
an  execution  may  be  issued  against  and  be  collected  out  of  the 
propertT  of  the  officer,  nnd  the  sum  collected  must  be  allowed  to 
him,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
specially  prescribed  by  law. 

M.,  H  ivr  and  106,  amM. 

51» 
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AliTIOI«B  THIRD. 

dcttona  and  rights  of  aeiion  againai  and  between  pkU  dMm^ 

0«e.  1SS2.  Judrment  Agmljist  defeiulaiito  >»lnay  tF»fltH«d,  wliM  all  «•  ■•! 

!S!!-  ^^^  ^  «»<*  Judgment. 

19S4.  BxecuUou;   Indorsement  thereopen. 

1M6.  Hew  coUected.  ^^ 

?S?"  iHSf"®**'  ^^^  docketed;  effect  of  deekettng. 

l^V  ^^^^  ^^  charge  defendanu  mc  perMiiaUj  MuhmMedri 

1938.  (Jemplaint  in  eucb  action.  '  ^' 

1039.  Anawer. 

1940.  ProTialonal  remedlea. 

1941.  Judgment. 

J»«;  sSll.'fXIS'dgmo'nt"'"'"''"*  »P«»tdT.    Hod.  .»d  MM. 
?^j'  ^^S^^«  o'   the  debtors  not  released. 
JSS*  «JL"°"  against  persons  engaged  In  transportation. 
JSiS-  y^®°  partner  not  sued  remains  liable. 

11M7.  C!ontinaance  ef  partnership  boslness  during  action  for  acoountlnft, 
etc. 

S  10a2.  Jndarment  affoliuit  defendants  Jointly  Indebted, 
vthen   all  are  not  scrT-ed. 

In  an  action,  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  against  two  or  more  defendants,  alleged  to  be 
jointly  indebted  upon  contract,  if  the  summons  is  served  upon 
one  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiff  may 
proceed  against  the  defendant  or  defendants,  uoon  whom  It  is 
served,  unless  the  court  otherwise  directs;  and,  if  he  recovers  final 
judgment,  it  may  be  taken  against  all  the  defendants  thus  Jointly 
indebted. 

Co,  Proc.  i  136,  subd.  1.    See,  also.  $  1035,  post. 

1  1033.  Effect  of  nncU  Jndflrment. 

Such  a  judgment  is  conclusive  evidence  of  the  liability  of  each 
defendant,  upon  whom  the  summons  wa.s  personally  served,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  publication,  or  with- 
out the  State,  pursuant  to  an  order  for  that  purpose,  it  has  the 
effect  as  against  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence 
only  of  the  extent  of  the  plaintiff's  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  R.  S.  an,  8  2  (2  Edm.  391).    See  9  1278,  ante. 

I  1084.  Cxeentlon)  Indorsement  tlierenpon. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  executioUi  as  prescribed  in  the 
next  section. 

Id.,  I  t. 

I  1935.  How  collected. 

An  execution  against  the  person,  issued  upon  such  a  judgment, 
shall  not  be  onforcod  against  the  person  of  a  defendant,  whose 
name  is  so  indorsed  thereupon.    An  execution  against  proper!,?. 
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issued  upon  such  a  judgment,  shall  not  be  levied  upon  the  sole 
property  of  such  a  defendant;  but  it  may  be  collected  out  of  per- 
sonal property  owned  by  him.  jointly  with  the  other  d^endants, 
who  were  summoned,  or  with  any  of  them:  and  out  of  the  real 
and  personal  property  of  the  latter,  or  of  any  of  them. 

2  R.  S.  377,  {  4. 

i  lase.  Jadvmenty  bow  docketed |  effect  of  doeketlnir* 

Where  a  judgment  has  been  taken,  as  prescribed  in  section  1932 
of  this  act,  the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
write  upon  the  docket,  opposite  or  under  the  name  of  each  defend- 
ant, upon  whom  the  summons  was  not  served,  the  words,  **  not 
summoned;  **  and  a  like  entry  must  be  made  by  each  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  The  judgment 
does  not,  by  Tirtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

I  108T.  Action  to  cbarffc  defendants  not  personally 
iinmmoiied* 

After  the  recovery  of  a  -judgment  against  joint  debtors,  as  pre- 
scribed in  section  1932  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
who  were  not  summoned  in  the  original  action,  to  procure  a 
judgment,  charging  his  or  their  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment. 

Go.  Proc..  g  876. 

g  1938«  Complaint  In  iinclt  action. 

The  complaint  in  such  an  action  must  be  verified;  must  contain 
an  allegation  that  the  judgment  has  not  been  paid;  and  must  statt. 
the  sum,  remaining  unpaid  thereupon,  at  the  time  of  the  verifica- 
tion. 

Id.,  i  878,  am'd. 

g  198&«  Ansfver. 

The  defendant's  answer  is  restricted  to  defences  or  counter- 
claims, which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him,  when  it  was  first 
served  upon  a  defendant  jointly  indebted  with  him:  objections  to 
the  judgment;  and  defences  or  counterclaims,  which  have  arisen 
since  it  was  rendered. 

Id.,  9  870.  am'd.    See  §S  416  and  038,  ante. 

g    1&40.    ProTlslonal    remedies. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being 
founded  upon  the  contract,  upon  which  the  original  judgment  was 
recovered. 

S  IMl.  Jndffment. 

Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must  de- 
termine the  sum  remaining  unpaid  upon  the  original  judgment; 
rnd  it  may  be  docketed,  and  an  execution  may  be  issued  there-' 
upon,  as  if  it  was  a  judgment  ^ov  t^e  sum  so  remaining  unpaid, 
and  the  costs,  if  any.    Costs  must  be  awarded,  as  it  the  action 

Ml! 
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was  brought  upon  the  original  contract,  and  the  sum  bo  remain- 
ing unpaid  had  been  recovered  therein. 
Co.  Proc^§  880,  am'd. 

I  1042.  Joint  debtors  may  oomponnd  separately*  Modr 
and  effect. 

A  joint  debtor  may  make  a  separate  composition  with  his 
creditor,  as  prescribed  in  this  section.  Such  a  composition  dis- 
charges the  debtor  making  it;  and  him  only.  The  creditor  must 
execute  to  the  compounding  debtor  a  release  of  the  indebtedness, 
or  other  instrument  exonerating  him  therefrom.  A  member  of  a 
partnership  cannot  thus  compound  for  a  partnership  debt,  until 
the  partnership  has  been  dissolved  by  mutual  consent  or  otherwise. 
In  that  case  the  instrument  must  release  or  exonerate  him,  from 
all  liability^  incurred  by  reason  of  his  connection  with  the  partnei> 
ship.  An  instrument,  specified  in  this  section,  does  not  impair 
the  creditor's  right  of  action  against  any  other  joint  debtor,  or  his 
right  to  take  any  proceeding  against  the  latter;  unless  an  intent  to 
release  or  exonerate  him,  appears  affirmatively  upon  the  face 
thereof. 

L.  1838.  cli.  257.  §$  1  and  6  and  part  of  §  2,  am'd;  L.  1815.  eta.  S48  (4 
Bdm.  460). 

I    1943.    Sntlafyinff    Judarment. 

An  instrument,  specified  in  the  last  section,  is  deemed  a  satis- 
faction-piece, for  the  purpose  of  discharging,  as  prescribed  in  sec- 
tion 1260  of  this  act,  the  docket  of  n  judgment,  recovered  upon  an 
indebtedness  released  or  dischargwl  thereby,  as  far  as  the  judgment 
affects  the  compounding  debtor.  Where  the  docket  of  a  judgment 
is  discharged  thereupon,  a  special  entry  must  be  made  upon  the 
docket,  to  the  effect,  that  the  judgment  is  satisfied,  as  to  the 
^compounding  debtor  only. 

Part  of  Id..  S  2.    See  fi  1260,  ante. 

i  1044.  RtflTlfttB  of  the  debtors  not  released. 

Where  a  joint  debtor  has  thus  componnded,  a  joint  debtor, 
who  has  not  compounded,  may  make  any  defence  or  connterclaim. 
or  haye  any  other  relief,  as  against  the  creditor,  to  which  he  would 
have  been  entitled,  if  the  composition  had  not  been  made.  lie 
may  require  the  compounding  debtor  to  contribute  his  ratable  pro- 
portion of  the  joint  debt,  or  of  the  partnership  debts,  as  the  case 
may  be,  as  if  the  latter  had  not  been  discharged. 

Id.,  S§  3  and  4. 

i  1045.  Action  airninHt  iicmona  enaraflred  In  transporta- 
tion. 

In  an  action  brought  against  one  or  more  persons,  engaged  as 
a  joint-stock  association,  partnership,  or  otherwise,  in  the  period- 
ical transportation  of  passengers  or  property,  an  objection  to  any 
of  the  proceedings  cannot  be  taken,  by  a  person  properly  made  a 
defendant,  on  the  ground  that  the  plaintiff  had  joined  with  him, 
as  a  defendant,  a  person  not  jointly  engaged  with  him  in  that  busi- 
ness, or  on  the  ground  that  the  plaintiff  has  failed  so  to  join  with 
.a  person  so  jointly  engaged:  unless  the  persons  so  engaged  have 
at  lenst  thirty  dnys  before  the  commencement  of  the  action,  filofl 
in  the  clerk's  oflloe  of  enoh  comity,  in  which  they  transport  pas- 
lengers  ai  ^rpverty,  a  statement  showing  the  names  of  all  of  them« 
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A  statement  bo  filed,  is  conclusive,  for  the  purposes  specified  in 
this  section,  as  against  the  persons  filing  it,  until  thirty  days  after 
filing,  in  like  manner,  a  new  statement,  showing  a  change  of 
mterest. 

L.  1836,  ch.  386  (4  Bdm.  621),  am'd. 

I  IMe.  nrfcew  partmer  net  aveA  v^mmiwkm  Umhlm* 

Where,  for  any  cause,  one  or  more  partners  have  not  been  Joined 
as  defendants  in  an  action  upon  a  partnership  liability,  and  final 
judgment  has  been  taken  against  the  persons  made  defendants 
therein^  the  plaintiff,  if  the  judgment  remains  unsatisfied,  mar 
maintain  a  separate  action  upon  the  same  demand,  against  each 
omitted  partner,  setting  forth  in  the  complaint  the  fncts  soecifie<1 
in  this  section,  as  well  as  the  facts  constitatiaiT  hin  v&use  of 
action  upon  the  demand. 

Co.  Proc.,  f  136,  rabd.  4,  am'd. 

I  1047.  ContinnaAc*  of  partnerMlifp  lb«slneflfl  4lvrimsr 
mctfon  for   aeeoiiittlngr»   ete. 

In  an  action  brought  to  dissolve  a  partnership,  or  for  an  account- 
ing between  partners,  or  affecting  the  continued  prosecution  of 
the  business,  the  court  may,  in  its  discretion,  by  order,  authorize 
the  partnership  business  to  be  continued,  during  the  pendency  of 
the  action  by  one  or  more  of  the  partners,  upon  their  executing 
and  filing  with  the  clerk  an  undertaking,  in  such  a  sum  and  with 
such  sureties  as  the  order  prescribes,  to  the  effect  that  they  will 
obey  all  orders  of  the  court,  in  the  action,  and  perform  all  things 
which  the  judgment  therein  requires  them  to  perform.  The  court 
may  impose  such  other  conditions  as  it  deems  proper,  and  It  may 
in  its  discretion  at  any  time  thereafter  require  a  new  undertaking 
to  be  given.  The  court  majr  also  ascertain  the  value  of  the  part- 
nership property,  and  of  the  interest  of  the  respective  partners 
by  a  reference  or  otherwise,  and  may  direct  an  accounting 
between  any  of  the  partners;  and  the  judgment  may  make  such 

Erovision  for  the  payment  to  the  retiring  partners,  for  their 
iterest,  and  with  respect  to  the  rights  of  creditors,  the  title  to  the 
partnership  prooerty,  and  otherwise,  as  justice  requires,  with  or 
without  the  anointment  of  a  receiver»  or  a  sale  of  the  partaer- 
•hip  iiroperty. 
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CHAPTER  XVI. 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf  by  State  Writ 

TITU    I.— AetloBi  iB  Itolialf  of  tli*  People. 

TITLE  II.^peclal  Proceedings  Instituted  by  State  Writ, 

TITLE  I. 

Actions  in  behalf  of  the  people. 

Article  1.  Action  against  tbe  usurper  of  an  office  or  franchise. 
2.  Action   to  vacate  letters-patent. 
8.  Action    for    a    fine,    penalty '  or    forfeiture,    or   upon    a     forfeited 

recognisance. 
4.  Certain   actions,    founded    upon   tbe   spoliation,    or   other   misappto- 

prlatlon  of  public   property. 
B.  Action  to  recover  property   Offcheated,   or  forfeited  for  treason. 
6.  Miscellaneoua  proTislous  relating  to  actions,  etc.,   in  behalf  of  ttao 

people. 

ARTICIiC  FIRST. 

Action  against  the  usurper  of  an  office  or  franchise. 

Sec.  19i8,  Attorney-general  may  maintain  action. 

1949.  Proceedings  when  complaint  names  rightful  incumbent. 

1960.  Action  triable  by  Jnry. 

1961.  Aaanmptlon  of  office  by  person  entitled. 

1962.  Proceedings  to  obtain  boolcs  and  papers. 

1963.  Damages;  how  recovered. 

1964.  One  action  against  several  x>crBons. 
1966.  When  injunction  may  be  granted. 

1959.  Final  judgment  In  action  for  usurping  office,  etc. 

i  1048.  Attorney-iTCiieral  may  mnlntain  action. 

The  attorney-general  may  maintain  nn  notion,  upon  his  own 
information,  or  upon  the  complaint  of  a  private  person,  in  eitbef 
of  the  following  cases: 

.  \'  Against  a  person  who  usurps,  intrudes  into,  or  unlaWftiUy 
holda  or  exercises  within  the  State,  a  franchise  or  a  public  o^e^ 
civil  or  military,  or  an  office  in  a  domestic  corporation, 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  of 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3-  Against  one  or  more  persons  who  act  as  a  corporation. 
^' ul'*  u  ^**^®»  ^it^out  being  duly  incorporated;  or  exercises 
within  the  State,  any  corporate  rights,  privileges  or  franchises, 
not  granted  to  them  by  the  law  of  the  State. 

4.  [Added,  1890.]  Against  a  foreign  corporation  which  exer-i 
ciges  within  the  state  any  corporate  riehfs,  privileges  or  fran- 
chises, not  granted  to  it  by  the  law  of  this  slate;  or  which  within 
the  state,  has  violated  any  provision  of  law,  or,  contrary  to 
law.  has  done  or  omitted  any  act,  or  has  exercised  a  privilege 
or  franchise,  not  conferred  upon  it  by  tbe  Inw  of  this  state,  whero. 
in  a  Blmflar  case,  a  domestic  corporation  would,  in  accordance 
xr\th  Boction  seventeen  hundred  and  ninetv-efpbt  of  this  act.  be 
liablo  to  an  action  to  vacate  its  charter  and  to  annul  its  existence; 
or  ^hfoh  «xercise«  within  the  state  any  corporate  rights,  privl- 
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leges  or  franchises   in  a   manner  contrary   to  tbe  pnblic  policy 
of  the  state. 

Co.  Proc..  i  432;  3  R.  S.  Ml,  {  28  (2  Edm.  603);  L.  1886.  cb.  862.  In 
effect  Maj  28,  1886. 

I  1940.  ProceediniTB  trlten  complaint  names  rliplttful 
incMmbent. 

In  an  action,  brought  as  prescribed  in  the  last  section,  for 
usurping,  intruding  into,  unlawfully  holding,  or  exercising  an 
office,  the  attorney-general,  besides  stating  the  cause  of  action 
in  the  complaint,  may.  in  his  discretion,  set  forth  therein  the 
name  of  the  person  rightfully  entitled  to  the  office,  and  the  fac^R 
showing  his  right  thereto;  and  thereupon,  and  upon  proof,  by 
affidavit,  that  the  defendant,  by  means  of  his  usurpation  or 
intrusion,  has  received  any  fees  or  emoluments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granted  by  the 
courtj  or  a  judge.  The  provisions  of  title  first  of  chapter  seventh 
of  this  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
and  sabsequent  thereto,  except  where  special  provision  is  other- 
wise made  in  this  title.  For  that  purpose,  the  order  is  deemed 
to  have  been  made  as  prescribed  in  section  549  ot  this  act.  Judg- 
ment may  be  rendered  upon  the  right  of  the  defendant,  and  of 
the  party  so  alleged  to  be  entitled;  or  only  upon  the  right  of  the 
defendant,  as  justice  requires. 

C3o.  rroc.«  a  436  and  436;  2  It.  S..632,  U  30  and  81  (2  Edm.  60S),  am'd 

i  I860.  Action  triable  by  Jary. 

An  action  brought  as  prescribed  in  this  article  is  triable,  of 
course  and  of  right,  by  a  jury,  in  like  manner  as  if  it  Was  an 
action  specified  in  section  968  of  this  act,  and  without  procuring 
an  order,  as  prescribed  in  section  970  of  this  act. 

§  19B1.  Assumption  of  office  by  person  entitled. 

Where  final  judgment  is  rendered,  upon  the  right  and  in  favor 
»f  the  person  so  alleged  to  be  entitled,  he  may,  after  taking  the 
oath  of  office,  and  giving  an  official  bond,  as  prencribed  by  law, 
take  upon  himself  the  execution  of  the  office.  He  must,  imme- 
diately thereafter,  demand  of  the  defendant  in  the  action,  de- 
livery of  all  the  books  and  papers  in  the  custody,  or  under  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  ha*a  been  so  excluded. 

Co.  Proc..  S  437;  2  R.  S.  682.  S  32  (2  E<lm.  603). 

I  IINKS.  Proceedlnips  to  obtain  books  and  papers. 

If  the  defendant  refnses  or  neglects  to  deliver  any  of  the  books 
or  papers,  demanded  as  prescribed  in  the  last  section,  he  is 
guilty  of  a  misdemeanor:  and  the  same  proceodings  must  be  taken 
to  compel  the  delivery  thereof  as  nr^  now  or  shall  hereafter  be 
prescribed  by  law,  where  a  person  who  has  held  nn  office  refuses 
or  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

U.,  f  ^88.  and  2  R.  8.  582,  9  83.    See  |  1823,  ante. 

I  1968.  [Am*d>  1884.]    Damages  t  bovr  reeo-rered. 

Where  final  judgment  has  been  rendered,  upon  the  right  nnd 
in  favor  of  the  person  so  alleged  to  be  entitled,  he  may  recover, 
by  action,   against  the  defendant,   the  damages   which  he  haa 
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sastained  in  consequence  of  the  defendant's  usurpation,  intrusion 
into,  unlawful  holding,  or  exercise  of  the  office. 
Go.  Proc..  i  489;  alBO.  2  R.  S.  682.  if  84-88. 

S  1954.  One  Action  aaralniit  iieTemI  pemona. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attorney-general  may  bring  the  action 
against  all,  to  determine  their  respective  rights  thereto. 

Id.,  i  440;  2  R.  S.  582,  S  45. 

1  1055.   [Ain*d,   1890.1    'When   Injunction   may  be  frmnted. 

In  an  action,  brought  as  prescribed  in  subdivision  third  or  fourth 
of  section  nineteen  hundred  and  forty-eight  of  this  act,  the  fi^nl 
judgment,  in  favor  of  the  plaintiff,  must  perpetually  restrain 
the  defendant  or  defendiiuts  from  the  commission  or  continuance 
of  the  act  or  acts  complained  of.  A  temporary  injunction  to 
restrain  the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  afDdavit,  that  the  defendant  or  defendants  hare 
violated  any  of  the  provisions  of  either  of  the  Raid  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temiwrary  injunction,  and  the  proceedings 
thereupon,  except  whore  [provision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  been 

f ranted  as  prescribed  in  section  six  hundred  nnd  three  of  this  act. 
n  the  trial  of  an  action  brought  as  proscribed  in  subdivisions 
third  or  fourth  of  section  nineteen  hundred  nnd  forty-eight  of 
this  act,  a  party  or  a  wiincss  is  not  excused  from  answering  a 
question  on  the  ground  that  such  answer  will  tend  to  Incriminate 
him;  but  such  nnswor  cannot  bo  used  as  evidence  against  the 
person  so  answering,  in  a  criminal  action  or  criminal  proceeding. 

2  R.  S.  462.  i  31  and  part  of  f  S2  (2  B<lm.  482);  L.  1896,  cb.  968.  In  •ffec* 
Maj  28.  1896.    See  8  1948,  aubd.  3.  ante. 

I  1056.  Final  Jndflrnient  in  action  for  nmirpinfr  ofllcey  eCe. 

In  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  or  exercising  an  office,  franchise  or 
privilege,  final  judgment  must  be  rendered,  ousting  and  excluding 
nim  therefrom,  and  in  favor  of  the  people  or  the  relator,  as  the 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pay  to  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  judgment  for  the  fine  may  be  docketed, 
and  execution  may  be  issued  thereupon,  in  favor  of  the  peoplei 
PR  if  it  had  been  rendered  in  an  action  to  recover  the  fine.  The 
fine,  when  collected,  must  be  paid  into  the  treasury  of  the  State. 

Go.  Ptoc..  9  441;  nlffo.  2  R.  S.  686.  {  48  (2  Bdm.  flOA. 
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ARTICLB   SBCOND. 

Action  to  vacate  letters-patent. 

Sec.  1957.  Wb«n  attornej-general    maj   maintain  action. 

1068.  Action   triable  by  jury. 

19&8.  Copy  of  Judgmeut-roU  to  be  filed,    etc. 

1960.  Trauflcrlpt  to  be  sent  to  county  clerk,   etc. 

§  1057.  'Wl&en  Attorney-areneral  may  malntalA  aetlOA. 

The  attorney-geueral  may  maintain  an  action  to  vacate  or 
annul  letters-patent,  granted  by  the  people  of  the  State,  in  either 
of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sug- 
gestion, or  concealment  of  a  material  fact,  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  an  act,  in  violation  of  the  terms  and  conditions 
upon  which  the  letters-patent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reaFor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  sufficient  legal 
defence,  he  must  commence  such  an  action. 

Oo.  Proc.,  S  438. 

I   1958.   Actio  A    triable  by   Jnry. 

•An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  It  was  an  action  specified 
in  section  968  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  070  of  this  act. 

See  f  1060,  ante. 

S  1058.  Copr  of  Indsment-roll  to  be  tiled,  ete. 

Where  final  judgment,  vacating  or  annulling  letters-patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  the  lawt  section, 
the  attorney -genernl  must  cnnse  a  copy  of  the  judgmt'nt-roll  to 
be  forthwith  filed  in  the  office  of  the  socretary  of  State:  who 
must  make  an  entry  in  the  records  of  the  commiHsioners  of  the 
land  office  stating  the  substance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  renl  prop- 
erty, granted  by  those  let ters-pn tent,  mny  thereafter  be  disposeil 
of  by  the  commissioners  of  the  land  office,  as  if  the  letters-patent 
had  not  been  issued. 

Co.  Proc,  I  446.  and  part  of  I  445,  am*d  and  consolidated ;  2  R.  S.  B80.  H  24 
and  25  (2  Edm.  001). 

i  1900.  Traniicrlpt  to  be  iient  to  county  elerlr,  ete. 

Immediately  after  making  the  entry  prescribed  In  the  last 
section,  the  secretary  of  Stnte  must  trnnsmit  n  certified  tran- 
script thereof  to  the  dork,  or  tbo  rogistor.  ns  the  cnse  reqn!r*»8. 
of  each  county,  in  which  the  real  property  affected  by  the  ludg- 
ment  is  situated.  Th**  cWk  or  rop-iptpr  must  filp  it:  and.  if  the 
letters-nntent  are  recorded  in  Ms  office,  he  must  note  the  con- 
tents of  the  trnnscript  in  the  mnrgin  of  the  secord. 

L.  1848,  eh.  110,  |  1  (4  Bdm.  438). 
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ARTICLES  THIRO. 

Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  recog^ 

nizance 

S«c.  IMl.  When  action  cannot  be  malntaluod. 

1M3.  Actien   for  forfeiture,    etc. 

IMS.  Monej  recorered;   bow  dispoged  of. 

1M4.  €;ertain  proceeding*  in   tbe  action  regulated. 

1965.  Becognisance;   bow  forfeited. 

1866.  Action  on  recognizaxjce. 

1»67.  Monej  receired  by  district-attorney ;  how  dlsiosed  of. 

1968.  District-attorney  to  render  account. 

i  1961.  [Am*d,  1896.]    When  aetton  oannot  be  maintained. 

Whenever,  by  the  decision  of  the  appellate  division  of  the 
supreme  court,  a  coDBtruction  is  given  to  a  statute,  an  act  done, 
in  good  faith,  and  in  conformity  to  that  construction,  after  the 
decision  was  m  .de,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable 
to  :.ny  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful 
ty  the  decision  of  the  court  below.  But  this  section  does  not 
control  ^r  affect  the  decision  of  the  court  of  appeals,  upon  an 
appeal  actually  taken  before  the  reversal. 

2  R.  S.  602,  i  66  (2  Bdm.  624),  am'd;  L.  1895,  ch.  946. 
S  19<I2.  Action  for  forfeiture,  etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  penalty 
incurred,  to  the  people  of  the  State;  or  to  an  officer,  for  their 

se,  pursuant  to  a  provision  of  law,  the  attorney-general,  or  the 
district-attorney  of  the  county  in  which  the  action  is  triable, 
must  bring  an  action  to  recover  the  property  or  penalty,  in  a 
court  haying  jurisdiction  thereof.  Where  the  supreme  court  and 
a  justice's  court  have  concurrent  jurisdiction  of  the  action,  it 
may  be  brought  in  either,  at  the  election  of  the  attorney-general 
or  district-attorney.  A  recovery  in  such  an  action  bars  a  recov- 
ery. In  any  other  actiion,  brought  for  the  same  cause. 

Bee  Co.  Proc.,  9  447;  2  R.  S.  481.  <  3  (2  Edm.  503). 

i  1963.  Money  recovered;  how  dlnpoiied  of. 

Money  recovered  in  such  an  action,  which  is  not  otherwise 
specially  granted  or  appropriated  by  law,  must,  when  collected, 
be  paid  into  the  treasury  of  the  State. 

See,  also,  id.,  R.  8..  {  8. 

§   1964.  Certain   proceetlluffti   In   the  action    reflrnlated. 

Sections  1897  and  1898  of  this  act  apply  to  an  action,  brought 
at  prescribed  in  the  last  two  sections. 

See  f i  7  and  IS.  R.  S. 

I  196B.  Recoimlmaneei  l&ow  forfeited. 

Where  the  condition  of  a  recognizance  is  broken,  an  order  of 
the  court,  directing  the  prosecution  of  the  recognizance,  is  a 
sufficient  forfeiture  thereof. 

Id.,  i  n. 

ff  19 96.  Action  on  recoffntsance. 

Where  a  recognisance  to  the  people  is  forfeited,  the  district- 
attorney  of  the  county  in  wlii']>  it  was  taken,  must,  unless  the 
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court  otherwise  directs,  forthwith  bring  an  action  to  recorer 
the  penalty  thereof.  It  is  not  necessary,  In  such  an  action,  to 
allege  or  prove  any  damages,  by  reason  of  the  breach  of  the 
condition;  but  where  the  people  are  entitled  to  judgment  therein, 
they  must  haye  judgment  absolute,  for  the  penalty  of  the 
recognizance. 
2  S.  S.  481.  S  28.  am'd.    See  f  286.  ante,  and  L.  1878.  eh.  87f. 

i  1907.  Money  received  by  distrlct-attormeyj  l&Ofr  4i«- 
poaedl  •!• 

Within  thirty  days  after  a  district-attorney  receives  or  collects 
money  upon  a  recognizance,  or  for  a  penalty  or  forfeiture,  belong- 
ing to  tJio  county,  he  must  pay  it  to  the  coumty  treasurer  of  his 
county,  deducJing  only  bis  necessary  disbursements;  except  that, 
where  he  do^s  not  receive,  as  his  compensation,  a  salary  fixec 
pursuant  to  hiw,  the  county  court  may,  by  an  order  entered  in  Its 
minutes,  allow  him  to  retam  also  a  sum,  specified  in  the  order,  for 
his  reasonable  costs  and  expenses,  and  a  reasonable  counsel  fee. 

Id.,  f  32.  am'd  bj  L.  1852.  ch.  304.  SI  1  and  «  (8  Bdm.  888),  and  L.  18T0, 
cb.  752.  I  1  (7  Bdm.  777). 

S  1968.  Distrlct-attomey  to  render  aecoomt. 

Each  district-attorney  must  render  to  the  first  term  of  the 
county  court  of  his  county,  held  in  each  calendar  year,  a  written 
account,  verified  by  his  aflSdavit,  of  all  actions  brought  by  him 
upon  recognizances,  or  for  penalties  or  forfeitures  belonging  to  the 
county,  or  to  the  State;  of  all  his  proceedings  therein;  of  all  judg- 
ments reccvered  by  him  therein;  and  of  all  money,  collected  by 
him  from  any  person,  belonging  to  the  county  or  to  the  State. 
This  section  applies  to  a  district-attorney  who  has  gone  out  of 
office,  during  the  preceding  calendar  year. 

Id.,   fi   84,   85  and  86,   am'd  and  coniolidat«d. 
84  B2» 
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A&VICJLB   FOURTH. 

Certain  actions,  founded  upon  the  fixation,  or  other  misappro- 
priation of  ptibltc  property. 

dee.  1989.  Action  in  court  of  the  State  for  public  funds  IMegtilly  obtained, 
conrerted,  etc. 

1970.  Stay  of  other  domestic  actions;  parties  thereto  to  be  bi-ought  In. 

1971.  Actions,   etc.,   in  forel^  courts. 

1972.  Money,  damages,  etc.,  vest  in  people,  on  commencement  of  action. 

1973.  Limitation  of  action. 

1974.  Ultimate  disposition  of  proceeds  of  action  in  court  of   the  State. 
1976.  Id.;  upon  petition  of  corporation,  etc.,  aggrieyed. 

1970.  Attorney-general  must  bring  action. 

I  1900.  Action  in  court  of  the  State  for  public  fands 
illeflrally  obtained,  converted,  etc. 

Where  any  money,  funds,  credits,  or  other  property,  heid  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for 
or  in  behalf  of  a  governmental  or  other  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  yillage  or  other  division,  subdivision,  department,  or 
I)ortion  of  the  State,  has  heretofore  been,  or  is  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same,  or  both,  may  be  maintained  by  the  people  of  the  State,  in 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  l)y  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced. 

L.  1876.  ch.  49.  {  1.     See  IS  549,  637  and  789.  ante. 

S  1970.  Stay  of  otlter  domestic  actlonii|  parties  tbereto 
to  be  bronsbt  !»• 

Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an 
action;  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  parly 
to  the  action  commenced  by  the  people. 

Id.,  f  2.  am'd. 

I  1971.  Actions,  etc.,  In  forelara  courts. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  the  United  States,  or  of  any  other  State,  or  of  any 
territory  of  the  United  States,  or  of  any  foreign  country,  for  any 
cause  specified  in  the  last  section  but  one. 

Part  of  id.,  i  1. 
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i  1972.  MoAey  dammffesy  etc.,  ve»t  Ia  people,  on  com&- 
■teneeBteAt  of  aetlOA. 

Upon  the  commencement  by  the  people  of  the  State,  of  any 
action,  suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
article,  the  entire  cause  of  action,  including  the  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation, 
recoverable  for  the  obtaining,  receipt,  payment,  conversion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  hi,  the  people  of  the  State. 

Jj,  1870,  cb.  49.  remainder  of  {  1. 

I  1978.  Limitation  of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci- 
fied in  this  article,  unless  it  accrued  w^ithin  ten  years  before  the 
action  is  commenced. 

Last  lenteiice  of  id..  %  1,  am'd.    See  SS  8<^2.  808.  890,  401  and  408.  ante. 

§  1974.  Ultimate  dlapoaition  of  proceedii  of  action  In 
cowt  of  tlie  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  by  a  subseauent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  as  to  re-instato  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceed* of  the  recovery,  all  expenses  incurred  by  the  people  in  the 
action. 

Id.    first  part  of  |  8. 

I  1975.  Id.  I  npon  petition  of  corporation,  etc.,  anrleved. 

Any  corporation,  board,  oflScer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  Stnto,  which  was  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  hold  in  the  county  of  Albany,  a  verified 
petition,  setting  forth  the  facts,  nnd  praying  for  the  relief  to  which 
he  or  it  is  entitled.  Notice  of  the  application  and  a  copy  of  the 
petition  must  be  served  upon  the  attorney -general.  Upon  the 
hearing  the  court  may  make  such  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o»  other  property,  as  prescrioed  la 
the  last  section. 

IM.  aim.  kL.  S  t. 


§  19T6  ACTIONS  IN  BEHAXP  c.  16,  t.  1,  a,  4 

i  197II*  Attorney-firenera.1  mast  brlncr  aetlon* 

The  attorney-general  must  commence  an  action,  suit*  or  other 
judicial  proceeding,  as  prescribed  in  this  article,  whenever  he 
deems  it  for  the  interests  of  the  people  of  the  State  so  to  do; 
or  whenever  he  is  so  directed,  in  writing,  by  the  governor. 

L.  1876,  ch.  49,  S  4.     See  |  788,  ante. 
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ARTICL.K  FIFTH. 

Action  to  recover  property  escheated,  or  forfeited  for  treaton. 

See.  1977.  Attornej-general  to  bring  ejectment  for   real  property,   escheated 
or  forfeited. 

1078.  Notice  to  be  published  before  trial  or  Judgment. 

1079.  When  unknown  claimaQts  may  be  made  defendants. 

1980.  Effect  of  Judgment  against  unknown  claimants. 

1981.  Attorney-general    to    report    recoveries    to    commissioners    of    land 

office. 
1962.  Action  to  recover  personal  property  forfeited  for  treason. 

I  IIKTT.  Attorney-areneral  to  brlnar  ejectment  for  rea.1 
property,  eacbeated  or  forfeited. 

Whenerer  the  nttorno.v-prenpral  has  good  reason  to  believe,  that 
the  title  to,  or  right  of  possession  of,  any  real  property,  has  Tested 
in  the  people  of  the  Stato,  by  escheat,  or  by  conviction  or  outlawry 
for  treason,  he  must  commence  an  action  of  ejectment,  to  recoyer 
the  property. 

1   B.   8.   282.  i  1   (1  Edm.  254). 

i  1978.  Notice  to  be  pnblliibed  before  trial  or  Indffment. 

The  attorney-general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  In  the  city  of 
New- York,  and  in  a  newspaper  published  in  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 
Id.,  Si  2  and  3  (1  Edm.  254). 

I  1079.  'Wben  nnknovm  claimants  may  be  made  defend- 
ants. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attorney-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  "  unknown  claimants,"  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  id.,  i  1. 

i  1080.  Bfleet  of  Jndarment  aaralnst  nnknovrn  clalmanta. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  recovered  thereby  is  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  judgment  is  conclusive  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  judgment  was  rendered  in  the  action  in 
favor  of  the  people,  and  the  judgment-roll  was  filed  thereupon. 
But  section  3*5  of  this  act  apolios  to  such  an  action. 

Id.;  i  4. 
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3  1981.  Attoruey-isreueral  to  report  reco-Fcriea  to  com* 
mlmilonerii  of  land  office. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to 
the  commissioners  of  the  land  oflico,  of  all  the  real  property  re- 
covered by  the  people,  in  any  action  brought  pursuant  to  this 
article. 

1  R.  s.  282.  i  9. 

{  1082.  Action  to  recover  pemonal  property  forfeited 
for  treaaon. 

Where  pv,*rsonnl  property  is  forfeited  to  the  people,  upon  a  con- 
viction of  outlawry  for  treason,  the  attorney-general  must  bring, 
and  may  maintain,  an  action  to  recover  the  same,  or  the  value 
thereof,  op  such  other  action,  founded  upon  the  forfeiture,  as 
might  be  maintaini-d  by  a  private  person,  woo  had  acquired  title  to 
the  property. 

1  B.  8.   284,  S  2  (1  Edm.  256). 
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ARTici^e:  sixth. 

MifoeOaneous  praviBianB,  reiating  lo  aati0n«>€to.,  in  bethaif  cfthe 

people. 

Sec.  1988.  Scire  facial,  quo  warranto,  etc.,  aboliabed. 

1084.  Actions  to  be  brought  in  the  name  of  the  people. 
1985.  Judgment  for  coats  may  be  taken  against  the  people. 

1966.  Relator;   when   to   be   Joined  as     plaintiff;     compensfttlMi  of     at- 

torney-general. 

1967.  Cy>st8;  bow  collected  against  corporation  and  nanrpert  of  franchfae. 

1988.  Joinder  of  cauaes  of  action  against  same  person. 

1989.  Consolidation  of  actions  against  seveial  defendants. 

1990.  When    people,    municipal   corporation,    etc.,    not    required   to   gUe 

■ecurl^. 

S  1088.  Scire  faciasy  quo  frarranto,   etc.,  nbollMhed. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
ings by  information  in  tne  nature  of  quo  warranto,  have  been 
abolished.  The  relief  formerly  obtained  by  means  of  either  of 
those  writs,  may  be  obtained  by  action,  where  an  appropriate  ac- 
tion therefor  is  prescribed  in  thia  act. 
Co.  Proc.,  i  428. 

1  ld84.  Acttons  to  be  bronslit  in  tbe  name  of  the  peopSe. 

An  action,  brought  as  prescribed  in  this  title,  except  an  action 
to  recover  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  officer,  must  be  brought  in  the  name  of  the  peoj^le  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  m  an 
action  by  a  private  person,  except  as  otherwise  specially  prescribed 
in  this  title. 

2  R.  8.  552,  ft  18  (2  Edm.  673).    See  Co.  Proc.,  §  482. 

S  1985.  Judgment  for  oo«t«  may  be  taken  asalnst  tbe 
people. 

Where  judgment  is  rendered  or  a  final  order  is  made,  against  the 
people,  in  a  civil  action  brought,  or  special  proceeding  instituted, 
in  their  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
must  be  to  the  same  effect,  and  in  the  same  form,  as  against  a 
private  individual,  who  brings  a  like  action,  or  institutes  a  like 
special  proceeding,  except  as  otherwise  specially  prescribed  by 
law.    But  an  execution  shall  not  be  issued  against  the  people. 

Id.,  §  13,  am*d;  Co.  Pi«c.,  i  319. 

S  1966.  Relator;  vrben  to  be  Joined  as  plalntlll)  compen- 
natton  of  attorney-areneral. 

Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
scribed in  this  title,  on  the  relation  or  information  of  a  persoQ, 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney-general 
must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  indemnify  the  people,  against  the 
costs  and  expenses  thereof.  Where  security  is  so  given,  the 
attorney-general  is  entitled  to  compensation  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and  counsel  for 
a  private  person. 

Co.   Proc..  %  434.     See  f|  1808,  3242. ' 
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I  1987.  Coatiii  l&ow  collected  asalnat  corporatloa  aac 
nsnrpers  of  fjntneMiie. 

Where  final  judgment  in  an  action,  brought  as  prescribed  in 
this  title,  is  rendered  against  a  corporation,  or  person  claiming 
to  be  a  corporation,  the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  of  the  persons  claiming  to  be  a  cor- 
poration; or  by  warrant  of  attachment,  or  other  process,  against 
the  person  of  any  director  or  other  officer  of  the  corporation. 

I  1088.  Joinder  of  cansea  of  action  asainiit  same  person. 

Where  two  or  more  causes  of  action  exist,  in  favor  of  the 
people,  against  the  same  person,  for  money  duo  upon,  or  damages 
for  the  non-performance  of,  one  or  more  contracts  of  the  same 
nature,  the  attorney-general  must  join  all  those  causes  in  one 
aotion. 

i  1088.  Consolidation  of  actions  airalnst  seTcral  defend* 
ants. 

Where  two  or  more  actions  brought  in  behalf  of  the  peopler 
upon  the  same  mortgage  or  other  contract,  are  pending  against 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defendants^ 
cause  them  to  be  consolidated  into  one  action;  and  only  one  bill 
of  costs  can  be  taxed  against  the  defendants. 

I  lOtfO.  [Am'dy  1804.]  Wlien  people,  municipal  corpora- 
tlon,  ete.y  not  required  to  srive  security. 

Each  provision  of  this  act,  requiring  a  party  to  give  security, 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtaining 
any  other  relief,  or  taking  any  proceeding:  or  allowing  the  court, 
or  a  judge,  to  require  such  security  to  be  given,  is  to  be  con- 
strued as  excluding  an  action  brought  by  the  people  of  tho  state, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  in 
behalf  of  the  people,  or  of  such  a  nirporation;  except  where  the 
security,  to  be  given  in  Biich  an  action,  is  specially  regulated  by 
the  provision  in  question;  but  in  any  action  in  which  a  Tfomestic 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  cor- 
poration, shall  be,  by  the  foregoing  provisions  of  this  section, 
excused  from  giving  security  on  procurlngr  an  order  of  arrest, 
an  order  of  injunction  or  a  warrant  of  attachment,  such  corpora- 
tion shall  be  liable  for  all  damages  that  may  be  so  sustained 
by  the  opposite  party  by  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  in  the  same  case  and  to  the  same  extent  as 
sureties  to  an  undertaking  would  have  been,  if  such  an  under* 
taking  had  been  given. 

h.  18D4,  ch.  90. 
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TITLE  H. 
Special  proceedings  injBtituted  by  State  writ. 

..Article  1.  ProYisioiif  applicable  to  two  or  mora  State  wrlta. 

:■    The  writ  of  habeas  corpus,  to  brln.-  op  a  person  to  testify. 

8.  The  writ  of  habeas  corpus,  and  the  writ  of  certiorari,  to  inqaln 

into  the  cause  of  detention. 
4.  The  writ  of  mandamus. 
6.  The  writ  of  prohibition. 

6.  The  writ  of  assessment  of  damages.  ^ 

7.  The  writ  of  certiorari*  to  review  the  determination  of  an  iofmoc 

tribunal. 

ARTICLE  FIRST. 

Provmana  applicable  to  two  or  more  State  writs. 

Bee.  1991.  State  writs  enumerated. 
1092.  To  be  under  seal  of  court, 
l^n.  state  writ  at  the  Instance  of  the  people. 
1S94.  Relator,  when  Joined  with  people;  parties,  bow  styled. 
1906.  Parties  may  appear  by  attorney. 

1996.  Allowance  to  he  indorsed  and  signed. 

1997.  Final  order;   certain  proceedings  same  as  in  actions. 
1996.  When  writ  returnable. 

1999.  How  served. 

aOOO.  Habeas  corpus,  how  served ;  fees  and  undertaking,  when  raQoirs^ 

2001.  Fees  to  persons  not  oflBccrs. 

2002.  Last  two  sections  qualified. 

2003.  Mode  of  serving  writ,   when  person  conceals  himself,  etc. 

2004.  Person  aerred  to  obey  habeas  oorpos. 
2006.   Id.;  as  to  certiorari. 

2006.  Tlm«»  of  retumlnff  habeas  corpus. 

2007.  Ponlshment  for  non-payment  of  costs. 

1  lOei.  state  -frrltit  enumerated. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify,  or 
to  answer;  the  writ  of  habeas  corpus,  and  the  writ  of  certiorari, 
to  inquire  into  the  cause  of  detention;  the  writ  of  mandamus; 
the  writ  of  prohibition;  the  wri:  of  assessment  of  damages,  which 
is  substituted  for  the  writ  heretofore  known  as  the  writ  of  ad 
quod  damnum;  and  the  writ  of  certiorari  to  review  the  deter- 
mination of  an  inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively.  State  writs. 

i  1992S.  To  be  nuder  neat  of  conrt. 

A  State  writ  must  be  issued  under  the  seal  of  the  court  by 
which  it  is  awarded.  Where  it  is  allowed  by  a  judge  out  of 
court,  and  is  returnable  before  a  court  of  record,  it  must  be 
issued  under  the  seal  of  the  court  before  which  it  is  returnable. 
Where  it  is  returnable  before  a  judge  out  of  court,  or  before 
a  body  or  tribunal,  other  than  a  court  of  record,  it  must  be  issued 
under  the  seal  of  the  supreme  court.  Where  the  seal  of  the  su- 
preme court  is  to  be  used,  as  prescribed  in  this  section,  it  may 
be  the  seal  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
!t  is  returnable. 

2  B.  a.  P74.  $  74  (2  F^m.  694).  am'd. 

S  lS?f>.t.  state  writ  ni  tlie  Insfnnce  of  ilie  people. 

•Who»-e  a  State  writ  is  required,  in  an  action  or  special  proceed- 
ing, civil  or  criminal,  to  which  the  people  are  a  party,  or  In 
which  they  are  interested,  it  may  be  awarded  upon  the  applica- 
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tion  of  the  attoruej-general,  or  of  the  district-attorney  haying 
charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  on  such 
an  application. 

2  R.  S.  B74,  i  77. 

i  1004.  Relator^  -wl&en  Joined  ^ritli  people |  parties,  ho^v 
styled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  of  a  private 
person,  it  must  show  that  it  was  Issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

1  1805.  Parties  may  appear  by  attorneys. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defendant,  except  in  a  case  where  it  Is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidavit,  otherwise  directs. 
Where  the  attorney-general  or  the  ^listrict-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

(  1090.  Allowance  to  be  Indorsed  and  signed. 

The  presiding  Judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as 
the  case  may  be,  must  sign  nn  nllowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  nllowance.  • 

2  R.   S.  074.  i  76,  am*d. 

i  1997.  Final  order;  certain  proceedlnars  same  as  In 
actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
prdceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
provisions  of  this  act,  relating  to  amendments,  motions,  and 
intermediate  oiders,  in  an  action,  are  applirnblo  to  similar  acts 
In  such  a  special  proceeding:  except  where  special  provlaion 
IS  otherwise  made  therein,  or  where  the  proceeding  is  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
under 

1  1998.  "Wlien  trrlt  returnable. 

Except  where  special  provision  is  otherwise  made  in  this  act, 
a  State  writ  may  be  made  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  case  requires. 

2  R.  S.  674.  I  78  (2  TAm.  598). 

I   1999.    Ho^v    served. 

Except  where  speoinl  provision  is  otherwise  made  In  this  act, 
a  State  writ  must  be  personally  served,  in  like  manner  as  a 
summons,  issnod  out  of  the  supreme  court;  and  each  provision 
of  this  act,  relating  to  the  personal  service  of  such  a  summons 
upon  a  defendant,  applies  to  the  service  of  a  State  writ. 
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1  :iOOO.  Habeas  corpaii,  ho^r  served^  fees  and  uudertaklnar^ 
^vlaea  required. 

A  writ  (tf  habeas  corpas  can  be  seryed  only  bj  an  elector  of 
the  State.  Where  the  prisoner  is  in  custody  of  a  sheriff,  coroner, 
constable,  or  marshal,  the  service  is  not  complete,  unless  the 
person  serving  the  writ  tenders  to  the  officer,  the  fees  allowed 
by  law  for  bringing  up  the  prisoner,  and  dellTers  to  him  an  under- 
taking, with  at  least  one  surety,  in  a  sum  specified  therein,  to 
the  effect,  that  the  surety  will  pay  the  charges  of  carrying  back  the 
prisoner,  if  he  shall  be  remanded;  and  that  the  prisoner  will  not 
escape  by  the  way,  either  in  going  to,  remaining  at,  or  returning 
from  the  place  to  which  he  is  to  be  taken.  The  sum  so  specified 
must  be,  at  least,  twice  the  sum  for  which  the  prisoner  is  de- 
tained, if  he  is  detained  for  a  specific  sum  of  money;  if  not,  it 
must  be  one  thousand  dollars. 

2  B.  S.  574,  §  78,  am'd.      Se«  f  8007.  rabd.  16,  post. 

I  2001.  Fees  to  persons  not  officers. 

•  A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may.  in  its  or  his  discretion,  require  the  applicant,  in  order  to 
render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
ing up  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 
Id.,  I  M.    See  9  8007.  sabd.  16.  post. 

I  20Q2*  Iiast  two  sections  qualified. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

Id..  S  79,  am*d. 

I  2008.  Mode  of  serrinip  ^vrit,  wl&en  person  conceals  bim- 
selfy  ete. 

A  writ  of  habeas  corpus  or  of  certiorari.  Issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  officer,  or  other  person  of  proper  age,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bnnging  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id.,  If  80  and  81.  am'd. 

§  2004.  Person  served  to  ohey  habeas  corpus. 

A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this 
article^  must  obey  and  make  return  to  the  writ,  according  to  the 
exigency  thereof,  whether  it  is  directed  to  him  or  not.    Any  other 
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person^  upon  whom  such  a  writ  is  serred,  having  the  custody 
of  the  individual  for  whose  benefit  it  was  issued,  must  obey  and 
execute  it,  according  to  the  command  thereof,  without  requiring 
any  bond,  or  the  payment  of  any  charges,  except  such  as  are 
specified  in  the  certificate  allowing  the  writ. 

2  B.  8.  574,   f  82. 

I  2006.  Id.  I  as  to  eeFtiorarl. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  as  prescribed 
in  this  title,  is  served,  must,  in  like  manner,  upon  payment  or 
tender  of  the  fees  allowed  by  law  for  making  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding, 
to  be  annexed  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id.,  I  88. 

I  2006.  Time,  of  retnrnlitfr  habeas  corpus. 

Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  specified  therein.- 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  the  prisoner  must  be  produced,  within  twenty-four  hours 
after  service;  and  the  like  time  must  be  allowed,  for  each 
additional  twenty  miles. 

la.,  9  86. 

f  2007.  Pniilsbineiit  for  non-im'Tmeiit  of  eosts. 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a 
final  order,  made  in  a  special  proceeding  instituted  by  State 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awarded, 
after  the  issuing  of  an  alternative  mandamus,  the  person  required 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  court 
awarding  them,  or  of  which  the  judsre  awarding  thorn  is  a  mem- 
ber, as  if  the  final  order  was  a  final  judgment  of  the  court. 
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article:  sbcond. 
The  writ  of  habeas  corpus,  to  bring  up  a  person  to  testify. 

Sec.  2008.  Habeas  corpus  to  testify;  when  allowed  by  court  w  jwlfe. 
2009.  Id.;  when  allowed  by  Judge. 
aoiO.  Id.;   In  suit  before  Justice  of  the  peace,   etc. 
aoil.  The  last  three  sections  QualUled. 

2012.  Application;  how  made. 

2013.  Certain   prisoners   to  be  romanded. 

2014.  Oihcer  to  obey   and  return  writ. 

{  20O8.  Habeas  corpus  to  testlfjr)  f^hen  alloTred  by  ooiirt 
or  Jaaare* 

A  court  of  record,  other  than  a  justices'  court  of  a  city,  or  a 
judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
proceeding,  civil  or  criminal,  pending  therein,  to  issue  a  writ  Of 
habeas  corpus,  for  the  purpose  of  bringing  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  behalf  of  the 
applicant. 

2  R.  S.  569.  f  1  (2  Edm.  580),  am'd.      See  S  2011.  po«t. 

8  2009.  [Am*d,  1805.]     Id.;  wben  allowed  by  Jvdore. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
civil  or  criminal,  pending  before  any  officer  or  body,  authorized 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  issued  by  a  coimty  judge  or  a  special  county 
judge,  residing  within  the  county  where  the  officer  resides,  be- 
fore whom,  or  ti-e  court  or  other  body  sits,  in  or  before  which, 
the  special  proceeding  is  pending. 

Id.,  i  3;  L.  1896,  ch.  946. 

{  2010.  [Am*d,  180S.]  Id.;  tn  suit  before  Justice  of  tke 
peace,  etc. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  of  a  party  to  an  action,  pending  before  a 
justice  of  the  peace,  or  in  a  justices*  court  of  a  city,  or  a  district 
court  of  the  city  of  New-York,  to  bring  before  the  justice  or  court, 
to  be  examined  ns  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  n<!tion  is  to  be  tried,  or  an  adjoining  county. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  special  county  ludge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id..  I  4.  am'd;  L.  1895,  ch.  946. 

8  2011.   [Am'd,  1806.]     Tbe  last  tbree  sections  a«*llfled. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
sections,  to  bring  up  a  ^^isolle^  sentenced  to  death.  Nor  shall  it 
be  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence 
for  a  felony:  except  where  tbe  apnlication  is  made  in  behalf  of  the 
people  to  bring  him  up  as  a  witness  on  the  trial  of  an  indictment, 
and  then  only  by  and  in  the  discretion  of  a  justice  of  the  supreme 
court    upon    such    notice    to    the  district-attorney  of  the  county 
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wherein  the  prisouer  was  oonvict^,  and  upon  such  terms  and 
conditions,  and  under  such  regulations,  as  the  judge  prescribes. 

Substituted  for  2  B.  8.  569,  part  of  i  I ;  L.  1896,  ch.  946. 
I  aoiX  Application y  I&O'vf  made. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidayit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in 
regard  to  which  the  testimony  of  the  prisoner  is  desired;  and  the 
court,  or  body  in  or  before  which,  or  the  officer  before  whom,  it  is 
pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  neces- 
sary to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  as  he  is  adTised  by  counsel  and  yerily 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  liot  confined  under  a  sentence 
for  a  felony. 

But  where  the  attorney -general  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 

Id..  12. 
I  2018.  Certain  prisonera  to  be  remanded. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article?,  must 
state  for  what  cause  the  prisoner  is  held;  and  if  it  appears  there- 
from, that  he  is  hold  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  ui)on  a  criminal 
cnarge,  he  must,  after  having  testified,  be  remanded,  and  again 
committed  to  th6  prison,  from  which  he  was  taken. 
SubsUtuted  for  id..  15. 

I  2014.  Oflicer  to  obey  and  return  writ. 

Any  officer  to  whom  a  writ,  issued  as  proscribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  application  of  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  wrft 
was  issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  without  producing  him. 
Id..l»iam'd.  .^^ 
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ARTICLE   THIRD. 

The^writ  of  habfas  corpus,  and  the  writ  of  certiorari,  to  inquire 
into  the  cause  of  detention. 

Sec.  2015.  Who  entitled  to  prosecute  the  writs.     Habeas   corpus  may  Issue  on 
Sunday. 
9016.  When  neither  writ  shall  be  allowed. 

2017.  How  aud  to  whom  applicatk>a  for  habeas  corpus  or  certiorari  made. 

2018.  Application  in  another  county;  proof  required. 
9019.  Contents  of  p*^tftlon. 

2030.  When  writ  must  be  granted;  penalty  for  refusing. 

2031 .  Form  of  writ  of  habeas  corpus. 
2042.  Form  of  writ  of  certiorari. 

aoes.  When  writ  returnable  before  another  Judge. 

aOH.  When  writ  sufficient. 

aues.  When  writ  to  issue  without  application. 

2028.  Return  Its  contents. 

aOin.  Habeas  corpus;  body  of  prisoner  to  be  produced,  unless,  eto. 

2008.  Proceedings  on  disobedience  of  writ. 

2029.  Id. ;  precept  to  bring  up  prisoner. 
2080.  Id.;  power  of  county  may  be  called. 

2031 .  Proceedings  on  return  of  habeas  corpus. 

2032.  When  prisoner  t<>  be  remanded. 

2085.  When  to  bo  discharged  in  civil  cases. 
20B4.  The  last  section  qnallfled. 

2035.  Proceedings  on  irregular  commitment. 

2086.  Id  :  when  Drtsoner  may  be  committed  to  another  officer. 

2087.  Custody  ofprlsoner  pending  the  proceedings. 

2088.  Notice  to  person  Interested  in  detentloi? . 

2Q89.  Prisoner  may  controvert  return;  proofs  thereupon. 

20IO.  Proceedings  upon  sickness,  etc..  of  prisoner. 

7f^\.  When  certiorari  to  issue  on  application  for  habeas  corpus. 

2012.  Proceedings  upon  its  return. 

2048.  Id.;  when  discharge  to  be  granted;  when  proceedings  to  csease. 

20M.  When  certiorari  does  not  prevent  habeas  corpus. 

2MB.  Ball  on  certiorari:  when  and  how  ordered. 

2046.  Id.;  by  whom  and  how  taken. 

2M7.  Discharge  of  prisoner4)nilod. 

2048.  Ordersubstitutod  for  writ  of  discharge ;  service  and  effect  thereof. 

2019.  Kuforciug  order  for  discharge ;  iienalty,  etc. 

20SO.  When  prisoner  dlscharRed  not  to  be  re-Imprisoned ;  when  he  may  be. 

2061.  Penalty  for  violating  the  last  section. 

2052.  Id  ;  for  concealing  i>rlHoner,  etc.,  to  avoid  writ. 

2068.  Id.;  t\>r  aUllng,  etc. 

2054.  Warrant  to  bring  up  prisoner  about  being  removed. 

2005.  When  offender  to  be  arrested. 

2066.  Kxecntioii  of  warrant ;  proceedings  to  relieve  prisoner. 

2057.  Id.;  proceedings  to  punish  offender. 

209^.  When  appeal  may  be  taken  in  cases  under  this  article. 

2009.  Id.;  by  people. 

2060   Prisoner  who  anpeals  may  be  admitted  to  ball. 

2061.  Id.;  recognizance,  etc. 

2062.  Id.;  on  appeal  to  court  of  appeals. 
2068.  Custody  or  prisoner  until  he  gives  ball. 

2064.  Recognizance  valid  for  adjourned  terms. 

2065.  Penalty  for  refusing  copy  of  process,  etc. 

2066.  Application  of  this  article  to  other  writs  of  habeas  corpus. 

I  2015.  Wlio  entitled  to  proMecate  the  ivrlte.  Habeae 
corpnM  VkULT  ienue  on   Sunday. 

A  person  imprisoneil  or  restraincni  in  his  liberty,  within  the 
State,  for  any  causo.  or  upon  any  pretence,  is  entitled,  except  in 
one  of  the  cases  specified  in  the  next  section,  to  a  writ  of  habeas 
corpus,  or  a  writ  of  certiorari,  as  pref^^Tibed  in  this  article,  for  the 
purpose  of  inquiring  into  the  cause  of  the  imprisonment  or  restraint, 
and,  in  a  case  prescribed  by  law,  of  deliTorinff  him  therefrom.  A 
writ" of  habeas  corpus  may  be  issued  and  served  under  this  section, 
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on  the  first  day  of  the  week,  commonly  called  Sunday;  but  it  can- 
not be  made  returnable  on  that  day. 
2  B.  8.  563,  i  21  (2  Bdm.  583),  am'd. 

I  2016.  Wben  neither  writ  aball  be  nllowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  In  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  under 
the  laws  of  the  United  Slates,  or  have  acquired  exclusive  jurisdic- 
tion by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  finni  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  punish 
him  for  a  contempt!  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

Id.,  f  22.  am'd. 

S  2017.  [Am'd,  1896.]  How  and  to  wbom  application  for 
Iftiibeas  corpaM  or  certiorari   made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
officers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  hold. 

2.  A  justice  of  the  supreme  court,  in  any  ^)art  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chanil^ers,  being  or  residing  within  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorized  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id.,  i  23,  nm'd;   L.  1S05.   ch.  040. 

{  2018.  Application  in  another  county;  proof  required. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facts 
which  authorize  Inm  to  act  as  therein  prescribed;  and  if  a  judge 
in  that  county,  authorized  to  grant  the  writ,  is  said  to  be  incapable 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id.,  S  24,  fim*d. 

{  2019.  Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub- 
stance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for.  is 
imprisoned,  or  restrainod  in  his  liberty;  the  place  where,  unless 
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it  is  unknown,  and  the  officer  or  person  by  whom,  he  is  bo  im« 
prisoned  or  restrained,  naming  both  parties,  if  their  names  are 
known,  and  describing  either  party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained  by 
virtue  of  any  judgment,  decree,  final  order  or  process,  specified 
in  section  2016  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ac- 
cording to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  must  be  annexed  to  the  petition;  uuleBs  the  petitioner 
avers,  either,  that  by  reason  of  the  removal  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  could  not 
be  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  officer  or  other  person,  having  the 
[prisoner  in  his  custody,  and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  alleged  illegality  consists,  (^eo  §  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  the  wnt  of 
habeas  corpus,  or  for  the  writ  of  certiorari. 

2  U.  8.  663,  I  25. 

S  :fi02O.  IVlieii  trrlt  ntvst  be  sran tea?  penaltr  for  refusing* 

A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant 
it  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pi-ars,  from-  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re- 
covered by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

Id..  H  26  and  81. 


I  2021.  [Ant'd,  1896.]      Form  of  writ  of  habeas  corpus. 

The  writ  of  habeas  corpus,  iesued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  being 
properly  filled  uo: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 

"  We  command  you,  that  you  have  the  body  of  C.  D.,  by  yoU 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said   C.  D.   is   called   or  charged,   before  •",    (**  the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  **  E.  F.,  justice  of  the  supreme  court ", 

or  otherwise,  as  the  case  may  be)  "  at  • on  '*   [or 

"immediately  after  the  receipt  of  this  writ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  Avrit. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  ")  **  of 

the  said  court ",  (or  *'  county  judge  '*,  or  otherwise,  as  the  case 

may  be,)   "  the day  of  ,   In  the  year 

eighteen  hundred  and  **. 

Id.,  §  27;   L.  1885,  ch.  946. 
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1  2CI22.   [Am'dy  18U5.1    Form  of  writ  of  certiorari. 

The  writ  of  certiornri,  issued  as  prescribed  in  this  article,  mast 
be  subHtantially  in  the  following  form,  the  blanks  being  properly 
filled  up: 

"  The  People  of  the  State  of  Now  York. 
To  the  Sheriff  of,"  etc.  (or  "to  A.  B/») 

"We    command    you,    that    you    certify    fully    and    at    larpe. 

tQ "^  ('♦  tlip  Riipreme  court,  at  a  speoisil  tcim  or  term  of 

the  appellate  diviRiou  thercM>f,  to  he  held  ",  or  "  E.  F.,  justice  of 
the    supreme    court ",   or    otherwise,     as    the    case    may    be,) 

"at ,  on ",  for  "immediately  after  the  re- 

ceii)t  of  this  writ  *M  "  the  day  and  cause  of  the  imprisonment  of 
C  I).,  by  you  detained,  as  it  is  Raid,  by  whatsoever  name  the  said 
C.  D.  Is  called  or  charged.    And  have  you  then  tliere  this  writ ". 

"Witness, ,  one  of  the  justices  ",  (or  *' judges  ")  "  of 

the  said  court  ",  (or  "  county  judge,"  or  otherwise,  as  the  case  mav 
be,)  "  the day  of  ,  in  the  year  eighteen  hun- 
dred and  ". 

2  B.  S.  603,  I  28;  L.  1895.  eta.  946. 

S  2023.  AVUen  writ  returnable  before   an otliei*  jndflre* 

If  application  for  either  writ  is  made  to  the  supreme  court,  or 
to  a  justice  thereof,  in  a  county  other  than  that  where  the  person 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable,  in  its 
or  his  discretion,  before  any  judge  authorized  to  graut  it|  in  the 
county  of  the  imprisonment  or  confinement. 

L.   1837,   ch.  240.   f  1    (4  Edm.  681).  ^ 

§  2024.  When  yvvit  snillclent. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorarf  ahnll  not  be 
disobeyed,  for  any  defect  of  form,  and  jiarticularly  in  either  of 
the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner  is  designated, 
either  by  his  name  of  oflice,  if  he  has  one,  or  by  his  own  name; 
or.  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  served,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name, 
or  otherwise  described  in  any  way,  so  as  to  be  identified  as  the 
person  intended. 

2  R.  S.  563.  S  20. 

{  2025.  When  writ  to  ls«ne  without  application. 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
has  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  imprisoned  or  restrained  in  his  liberty,  within 
the  State;  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  is 
thus  imprisoned  or  restrained,  within  the  county  where  the  judge 
resides:  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari, for  the  relief  of  that  person,  although  no  application  there- 
for has  been  made. 

Id..  I  30. 

f  2026.  Return;  Its  contentn. 

The  person  unon  whom  either  writ  has  been  duly  served,  mnat 
state,  plainly  and  unequivocally,  in  bis  return: 
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1.  Whether  or  not,  at  the  time  when  i\w  wrii  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  liaU  in  his  custody,  or 
under  his  power  or  restraint,  the  person  for  whose  relief  the  writ 
was  issued. 

2.  If  he  BO  had  that  jierson,  when  tlie  writ  was  served,  and  still 
has  him,  the  authority  and  trno  en  use  of  U;o  imprisonment  or  re- 
straint, setting  it  forth  at  Icnjyth.  li  tlie  prisoner  is  detained  by 
Tirtue  of  a  nnindate  or  other  written  authority,  a  copy  thereof 
must  be  annexed  to  the  return,  and,  nj-on  the  return  of  the  writ, 
the  original  must  be  produced,  and  exhibited  to  the  court  or  judge. 

8.  If  he  so  and  the  pritiuner  at  any  time,  but  has  transferred  the 
custody  or  restraint  of  him  to  another,  the  return  must  conform 
to  the  return  required  l>y  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandate  or  other  written  author- 
ity may  be  given,  if  the  oiigiual  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  a  sworn  public  officer,  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath, 

2  R.  8.  563,  I  32. 

I  2027.  Habeas  corpus;  body  of  prisoner  to  be  prodaeed* 
anlessy  etc. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been 
duly  served,  must  also  bring  up  the  body  of  the  prisoner  in  his 
custody,  according  to  the  command  of  the  writ;  unless  he  states, 
in  his  return,  that  the  prisoner  is  so  sick  or  infirm,  that  the 
production  of  him  would  endanger  his  life  or  his  health. 

Id..  I  88  and  parfe  of  S  49. 

I  2028.  Proeeedlnirs  on  diaobedlenee  of  writ. 

Where  a  person,  who  has  been  'duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him,  fully 
to  obey  it,  as  prescribed  in  the  last  two  sections,  the  court  or 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
sheriff,  to  any  coroner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designated 
therein;  commanding  such  officer  or  other  person  forthwith  to 
apprehend  the  delinquent,  and  bring  him  before  the  court  or 
judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must 
be  made,  committing  him  to  close  custody  in  the  jail  of  the 
county  in  which  the  court  or  judge  is;  or,  if  he  is  a  pheriflp.  in 
the  jail  of  a  county,  other  than  his  own,  designated  in  the  order; 
and,  in  either  case,  without  being  allowed  the  liberties  of  the 
jail.  The  order  must  direct  that  he  stand  committed,  until  he 
makes  return  to  the  writ,  and  complies  with  any  order,  which 
may  be  made  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  writ  was  issued. 

Id.,  H  84  and  85.    . 

I  2089.  Id. I  preeept  to  brin^  np  prisoner. 

The  court  or  judge  mny  nlso,  in  its  or  his  discretion,  at  the 
time  when  the  warrant  or  »»ttaohment  is  issued,  or  afterwards, 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  commanding  him  forthwith  to  briug 
before  the  court  or  judge  the  person  for  whose  benefit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
office  or  person  executing  the  precept,  until  discharged,  baiied, 
or  remanded,  as  the  court  or  judge  directs. 

2  R.  S.  663,  {  86. 

I  2080.  Id.  I  power  of  county  may  be  called. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  may,  In  the  execution  thereof,  en  11  to  his  aid 
the  power  of  the  county,  ns  the  sheriff  may  do,  in  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

M.,  f  87. 

I  2031.  Proceed In9s  on  return  of  liabeaa  corpoa. 

The  court  or  judge,  before  which  or  whom  the  prisoner  Is 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  this  article,  must,  immediately  after  the  return  of  the  writ, 
examine  into  the  facts  alleged  in  the  return,  and  into  the  csinse 
of  the  imprisonment  or  restraint  of  the  prisoner;  and  must  make 
a  final  order  to  discharge  him  therefrom.  If  no  Ijiwful  cause  for 
the  imprisonment  'or  restraint  or  for  the  continuance  thereof. 
Is  shown;  whether  the  same  was  upon  a  conimitmrnt  for  an  actual 
or  supposed  criminal  matter,  or  for  some  othei^  cause. 

Id..  §S  38  and  38. 

f  2032.  IVben  prisoner  to  be  remanded. 

The  court  or  judge  must  forthwith  make  a  final  order  to  remand 
the  prisoner,  if  it  appears  that  he  is  detained  in  custody  for  eitln^r 
of  the  following  causes,  and  that  the  time  for  which  he  may 
legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of 
the  TJnited  States,  in  a  case  where  such  courts  or  judges  have 
exclusive  jurisdiction. 

■  2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  civil  or  criminal  jurisdiction:  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt;  or  hy  virtue  of  an 
execution  or  other  process,  issued  upon  such  a  judgment,  decree, 
or  final  order. 

3.  For  a  criminal  contempt,  defined  in  section  8  of  this  act. 
and  specially  and  plainly  charged  in  a  commitment,  mode  by 
a  court,  oflScer,  or  body,  having  authority  to  commit  for  the 
contempt  so  charged. 

Id..  I  40. 

f  2088.  IVhen  to  be  dlscliariBrcd  fn  civil  caacM. 

If  it  appears  upon  the  return,  that  the  prisoner  is  in  custody, 
by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharged, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum,  or  person. 

2.  Where,  althoueh  the  original  imprisonment  was  lawful,  yet 
by  some  act,  omission,  or  event,  wh'ch  has  tak'»n  place  afterwarde, 
the  prisoner  has  become  entitled  to  be  discharged. 
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3.  Where  the  mandate  is  defective  in  a  matter  of  substance 
required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was  issued 
in  &  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  B.  S.  563,  §  41. 

I  2034.  The  last  Bectlon  Qnallfled. 

But  a  coiu*t  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed in  this  article,  shall  not  inquire  into  the  lognlity  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section  but  one,  except  as  therein  stated. 

W.,  8  42, 

S  2035.  ProeeedinsM  on  Irreicnlnr  commitment. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  heariug  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commit  men  t  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 
case  is  bailable;  or,  if  it  is  not  bailnblo,  to  remand  him.  Where 
bail  Is  given  pursnant  to  an  order,  made  as  prescribed  in  this 
section,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 

Id.,  i  43. 

§  2030.  Id.;  when  prlHQner  nttt>-  be  committed  to  anoflier 
officer. 

Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  next 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  ho  wns  taken,  unless  the  person,  in  whose 
custody,  or  under  whose  restraint  he  wns,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

Id.,  s  44. 

I  2037.  CnstodT  of  prlnoner  pending  the  proceedlaara. 

Pending  the  proceedings,  and  before  a  final  order  is  made 
upon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  as  his  age  and  other  circum- 
stances require. 

Id..  6  45. 

§  2038.  Notice  to  person  IntercMted  In  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
prisoiier  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his 
discharge  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing 
has  been  adjourned,  as  the  case  may  be,  has  been  either  person- 
ally served,  eight  days  previously,  or  given  in  such  other  manner, 

640 


§§  203»-43  HABEAS  CORPUS.  ETC.  c.  16,  t.  3,  a  3 

and  for  such   pre?ious  length  of   time,   as  the   court  or  judge 
prescribes,  as  follows. 

1.  Where  the  mandate  was  issued  or  made  in  a  ciyil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  continu- 
ing the  imprisonment  or  restraint,  or  his  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  the  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  ia 
given  as  prescribed  in  the  first  subdivision  of  this  section,  be- 
comes a  party  to  the  special  proceeding. 

2  B.  S.  663.  S§  46  aud  47.  am'd  by  L.  1837,  ch.  240.  i  2  (4  Edm.  681). 

I  203d«  PrlHoner  may  controvert  return  |  proofs  tlaore- 
npon. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus  may,  under  oath,  deny  any  material  allegation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed, 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id.,  f  48. 

I  a040.  Proceed! njr«   «pon  aiekneas,  etc.,  of  prisoner. 

Where  the  return  to  a  writ  of  habeas  corpus  states  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued. 

Id.,  {  49. 

g  2041.  'Wh.etk  certiorari  to  issne  on  application  for 
habeas  corpus. 

Where  an  application  is  made  for  a  writ  of  habeas  corpus, 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or  judge, 
upon  the  petition  and  the  documents  annexed  thereto,  that  the 
cause  or  offence,  for  which  the  party  is  impriRoned  or  detained, 
is  not  bailable,  a  writ  of  certiorari  may  be  granted,  instead  of  a 
writ  of  habeas  corpus,  as  if  the  application  had  been  made  for 
the  former  writ. 

Id..  I  60. 

I  SB042.  Proceedinffs  npon  Its  return. 

Upon  the  return  to  such  n  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  aa 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  oartles,  in  support  of  and  against  the  return. 

Id..  8  M. 

I  2048.  Id. I  irben  dlscbarare  to  be  granted}  -wlien  pro- 
oeedlngrs  to  cease. 

If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  or 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwith.     If  it  appears  that  he  is  law- 
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fully  imprisoned  or  detained,   und  is  not  entitled   to  be  bailed, 
the   court  or  judge   must   make  a   final  order,   dismifising   the 
proceedings, 
a  B.  S.  S68,  f  52,  am'd. 

§  2044.  "Wben  certiorari  does  not  prevent  habeaa  corpus* 

Notwithstanding  a  writ  of  certiorari  has  been  issued  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  before 
which  or  whom  it  is  returnable,  may  issue  a  writ  of  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  provi- 
sions of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this 
article. 
Id..  I  63. 

I  2045.  Ball  on  certiorari  j  ivlien  and  boir  ordered. 

If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed 
in  this  article,  It  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  bailed,  the  court  or  judge  mast  make  a  final 
order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
specifying  the  court,  and  the  term  thereof,  at  which  he  \a  required 
to  appear;  and  directing  his  discharge,  upon  bail  being  given 
accordingly,  as  required  by  law.  If  sufficient  bail  is  immediately 
offered,  the  court  or  judge  must  take  it;  otherwise,  bail  may  be 
given  afterwards,  as  prescribed  in  the  next  section. 

id.,'s  l^.  am'd. 

f  2046.  [Am'dy  1895.]    Id.)  by  whom  and  how  taken. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court, 
of  a  certified  copy  thereof,  to  a  justice  of  the  supreme  court,  or 
to  the  county  judge  or  special  county  judge  of  the  county,  where 
the  prisoner  is  detained,  the  judge  must  take  the  recognizance 
of  the  prisoner,  with  two  suroties,  in  the  sum  so  fixed,  condi- 
tioned for  the  appearance  of  the  prisoner,  as  prescribed  in  the 
order.  Each  person,  offering  himself  as  a  surety,  must  show,  by 
his  oath,  to  the  satisfaction  of  the  judge,  that  he  is  a  house- 
holder in  the  county,  and  worth  twice  the  sum  in  which  he  is 
required  to  be  bound,  over  and  above  all  demands  against  him. 
It  is  not  necessary,  that  the  prisoner  should  appear  in  person 
before  the  judge,  to  acknowledge  the  recognizance;  but  it  may  be 
acknowledged  by  the  prisoner,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county. 

Id..  I  56.  am'd;  L.   1896.  ch.  MB. 

{  204T.  Dlncbarflre  of  prlnoner  balled. 

The  judge  must  immediately  file  the  recognizance  with  the  clerk 
of  the  court,  before  which  the  prisoner  is  bound  to  appear.  lie 
must  also  make  a  certificate  upon  the  order,  or  the  certifjed  copy 
thereof,  to  the  effect  that  it  has  been  comnliod  with.  Uoon  pro- 
duction of  the  certificate,  the  prisoner  is  entitled  to  his  dischage 
from  imprisonment,  for  any  cause  stated  in  the  return  to  the 
certiorari. 
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S  2048.  Order  aubstitnted  for  writ  of  dlscliarflrci  scrviee 
And  effect  thereof. 

The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  served  in  like 
manner  as  an  injunction  order,  and  when  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcement  is  otherwise 
made  in  this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  i)roof  i)reficril)ed  by  law,  showing  that  bail  has 
bt^en  given,  as  required  thereby. 

See  IS  610  and  1241,  ante. 

§  2049.  KnforoInflT  order  for  dlscharse)  penalty,  ete. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  efifeet. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

Section  67,  R.  S.,  am*d.      See  §  2020,  ante,  and  §  2051,  post. 

S  2050.  l\'lien  prlnoner  dlHcbargred  not  to  be  re-lni* 
prlnoned)  fvlicn   be  mny  be. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribetl  in  this^ 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  in 
custody,  for  the  same  en  use.  But  it  is  not  deemcni  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discliarged  from  a  commitment  on  a 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  bound  by  recognizance  to  ai)pear,  or  in  which  he 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  snfllcient  proof,  and  committed  by  a  lawful 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article;  and  is  afterwards  im- 
prisone<l  by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  ini])risonment  by  virtue  of  an  order  of  arrest; 
and  is  afterwards  taken  in  execution,  or  other  final  process,  in  the 
same  action  or  s()ecial  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

Id..  5  50. 

I  20S1.  Penalty  for  vlolatlnir  tlie  last  section. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowingly 
violates,  causes  to  be  violated,  or  assists  in  the  violation  of,  the 
last  s<»ction,  lie.  or  if  tho  not  or  omission  was  that  of  a  court,  ench 
member  of  the  court  pss^Ttitig  th<*reto.  forfeits,  (o  the  prisoner 
aggrieved,  one  thousand  tv. o  hMnd:ed  and  fifty  dollars.  lie  is  also 
guilty  of  a  misdemeanor;  and.  lumn  conviction  thereof,  shall  be 
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piiuished  by  fine,  not  exceeding  one  thousand  dollars,  or  by  im- 
prisonment, not  exceeding  bix  moutiib,  or  by  botti  ui  tlie  discretion 
of  the  court. 
2  R.  S.  D63.  §  60  and  part  of  S  &1. 

9  2052.  Id.;  for  concealinar  pri«oner,  etc.,  to  avotd  yvrit. 

Any  one,  having  in  his  custody,  or  under  his  power,  u  person 
entitled  to  a  writ  of  habeas  corpus  or  a  writ  ot  certiorari,  us  pre- 
scribed in  this  article,  or  a  person  for  whose  relief  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as 
prescribed  m  this  article,  who,  with  intent  to  elude  the  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  under  the  power  or  control,  of  another, 
or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
as  Biecified  in  the  last  section. 

Id.,   51  CI,  C2  and  remainder  of  64. 

S  £053.  Id.;  for  aldinff,  etc. 

A  ijerBou  who  knowingly  assists  in  the  violation  of  the  Inst  sec- 
tion, is  guilty  of  a  misdemeanor;   and,  upon  conviction  tliereof, 
shall  be  punished  as  specified  in  the  last  section  but  one. 
Id.,  {  C3. 

I  2054.  Warrant   to  brlngr  np   priMoncr  about   belair   re«  ' 
moved. 

Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
authorized  to  grant  either  writ,  tliat  a  person  is  held  in  unlawful 
•  confinement  or  custodj*,  and  that  there  is  a  pood  reason  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  he  can  be  relieved  Ijy  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  dire<?ted  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  specially  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  the  court  or 
judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant is  issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  by 
a  judge,  it  must  be  under  his  hand. 
Id.,  f  6S. 

f  2055*  "Wlien  offender  to  be  arrested* 

Where  the  proof,  specified  in  the  last  section,  is  also  sufHcieut 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  hi.«i  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son, for  the  offence. 

Id.,  5  ee. 

S  2050.  Execution  of  irarrant;  proceedlnfsrs  to  relieve 
prlaoner. 

The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  orisoner  therein  named, 
and  nlpo.  if  so  commnnded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issninff  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  ninke  a  return,  in  like  manner. 
and  the  like  proceedings  must  ho  tnlan.  as  if  a  writ  of  habeas 
corpus  had  been  issued  in  tVo  fist  i:.;  truce. 

Id.,  i  «T. 
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1  2057*  Id.y  proceedinara   to  punish  offender. 

If  the  person,  haviug  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  oHeucc,  he  is  entitled 
to  be  examined,  and  must  be  committed,  bailed,  or  discharged,  by 
the  court  or  judge,  aa  iu  any  crimiuul  case  o£  the  same  nature. 

2  R.  S.  6C3.  9  68. 

S  20S8*  AVlien.  appeal  may  be  taken  In  canes  under  tl&ls 
article. 

An  npDcal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  liabeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in 
this  article,  or  from  a  final  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed- 
ings. Where  the  final  order  is  made,  to  discharge  a  prisoner, 
upon  his  giving  bail,  an  appeal  therefroai  may  be  taken, 
before  bail  is  given;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  writ  ia  made  returuable,  excepjt 
as  prescribed  in  this  section. 

Substituted  for  id.,  f  69. 

I  2068.  Id.  I  hy  people. 

"    An  appeal  from  a  final  order,  discharging  a  prisoner  committed 
upon  a  criminal  accusation,  or  from  the  Jilhrmanoc  of  such   an 
order,  may  be  taken,  iu  the  name  of  the  people,  by  the  attorney- 
general  or  the  district-attorney. 
Substituted  for  Id.,  Si  70  and  71.    See  S§  1356-1301.  ante;  $  2121,  post. 

§  2000.  Prisoner  -wlio  appeals  may  be  adn&ltted  to  ball. 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tion, w^th  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remanding 
hmi,  or  otherwise  refusing  to  discharge  him,  mnde  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  the  final  order,  munt,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  the  sum  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

L.  1873,   ch.  663,  part  of  J  1  (0  Edm.  704). 

S  2001.   [Am'd,  1895.]    Id.)  recoflrnlsance,  etc. 

The  recognizance  for  that  imrpose  must  be  conditioned,  that  the 
prisoner  will  appear,  at  a  term  of  the  appellato  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  losignated  in  the 
order,  and  abide  by  and  perform  the  judtrment  of*  order  of  the 
appellate  court.  It  must  be  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  jndee  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  made.  In  all  other  respects,  the  proceedings  are  the 
same  as  prescribed  in  this  article,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to*  bail. 

Id.,  part  of  S  1:  I>.  1805.  cli.  W«.  , 

*  So  In  tlio  nrli^lnal. 
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%  SOeS.   [Am*d,  1806,]     Id.|  on  appeal  to  court  of  appeals. 

Where  a  prisoner,  who  stands  charged  with  an  offence,  specified 
fn  the  last  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
from  a  final  order  of  the  supreme  court,  affirming  an  order  re- 
fusing his  discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  talten,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  bail,  as  pre- 
scribed in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  by  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

L.  1878,  ch.  068.  part  of  |  1.  am'd;  L.  1886,  ch.  M6. 

S  2068*  Custody  of  prisoner  until  lie  arlves  ball. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
he  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
if  he  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

Remainder  of  aame  section,  am'd. 

S  aoe4.  [Am'd,  1896.]  Reooffnlaance  T^alld  for  adjourned 
terms* 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
successive  term,  until  such  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late division;  and  the  recogni7^ance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings, 
li.  1806,  ch.  946. 

I  2065.  Penalty  for  refuslngr  copy  of  process,  etc. 

An  ofllcer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  n  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

Section  72,  R.  S.,  am'd. 

S  aoee.  Application  of  this  article  to  other  ^vrrlts  of 
habeas  corpus. 

Except  as  otherwise  expressly  proscribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  regulrte  the  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  tlie  nuthority  of  a  court  or  a  judpe,  to 
grant  such  a  writ,  or  to  fjrooeed  thereupon,  by  statute  or  the  com- 
mon law,  must  bo  exercised  in  conformity  to  tbir,  crticlo,  in  apy 
case  thrroin  provided  for. 

Bectlona  73  and  70,  R.  S. 
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article:  fourth. 

Tfie  writ  of  mandamus, 

fikc.  JOer.  Kinds  of  writ;  how  alternatlTe  writ  granted. 

2068.  When  writ  granted  at  epeelal  term. 

206V.  Id.;  at  term  of  the  appellate  division  of  the  supreme  coart. 

2070.  When  peremptory  manUamus  to  Issue  In  first  Instance. 

2071.  Alternative  writ;   how   served. 

2072.  Writ;  how  returnable. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Return;  bow  made. 

2075.  Motion  to  aet  aside  writ. 

2070.  Contents  of  alternative  writ;   demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return   cannot  be   eompciied;   demurrer  to   return. 

2079.  Issue  of  fact;   when  It  arises. 

2080.  Application  of  certain  provlsloua  of  chapter  sixth. 

2081.  Service  of  notice  of  flllnic:  return  and  demuricr. 

2082.  Subsequent  proceedings  the  same  as  in  an  action. 
2063.  Issue  of  fact;  how  triable. 

2084.  Id.;  where  triable. 

2085.  Issue  of  law  upon  general  term  mandamus;  how  and  where  triable 

2086.  Ck>sts. 
2067.  Appeals. 

2088.  When   relator  to  recover   damages. 

2069.  Stsy  of  proceedings;   enlargement  of  time. 
2000.  Fine  In  certain  cases. 

S  2067.  Kinds  of  writ;  how  alternatlTe  writ  igranted. 

A  writ  of  mandamus  is  cithor  alternative  or  peremptory.  The 
alternatiye  writ  may  be  granted  upon  an  aifidavit,  or  other  writte  . 
proof,  showing  a  proper  ease  therefor;  and  either  with  or  without 
preyious  notice  of  the  application,  as  the  court  thinks  proper. 

I  3068.  [Ant'd,  18&5.]    When  w^rlt  firranted  wLt  special  ^erm. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  district,  cm- 
bracing  the  county,  wherein  an  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this 
article. 

L.  188Q.  ch.  946. 

S  2068.  [Am'dy  18&5.]  Id.|  at  term  of  the  appellate  dlrl- 
•ton  of  the  ■npreme  court. 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a 
writ  can  be  granted  only  nt  a  term  of  the  apnollato  division  of 
the  judicial  department  embracing  the  county,  wherein  the  action 
is  triable,  or  the  specinl  nroceeding  is  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  by  the  mandamus 
originated,  unless  that  term  is  not  in  Fess'on:  in  which  case,  it  may 
be  grant(Mi  at  a  term  of  the  apnellate  division  of  an  adjoining 
jnaWiK  department. 

InJ^i.^h.   70,  part  of  f  1   (0  Rdm    575):  I^.  1806.   ch.  94«. 

-r  BKfl 
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I  2070.  [Am'dy  1805.]  Wlieii  peremptory  mandamiis  to 
IsMiae    in   flmt   instance. 

A  peremptory  writ  of  mandamus  may  be  issued,  in  the  first 
iustauce,  where  the  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  law,  and  notice  of  the  application  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  person,  to  which  or  to  whom  it 
is  directed.  The  notice  must  be  served,  at  least  eight  days  before 
the  application  is  heard;  unless  a  shorter  time  is  prescribed  by 
an  order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  th<Teof ;  or  where  the  appli- 
cation is  to  the  appellate  division,  by  the  appellate  division,  or  a 
justice  of  the  apiK'Uate  dlA'ision  of  that  judicial  department.  In 
such  a  case  the  application  must  be  founded  upon  affidavits,  or 
other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  consists  of  three  or  more  meralx^rs,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  application 
is  to  be  made,  may  be  served,  as  prescribed  in  the  next  section 
for  service  of  an  alternative  writ  of  mandamus.  Except  as  ,>re 
scribed  in  this  section,  or  by  special  provision  of  law,  a  per- 
emptory mandamus  cannot  be  issued,  until  an  alternative  man- 
damus has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapsed. 

L.  1805,  ch.  046. 

9  2071.  Alternati-re  ^writi  boir  ser\'ed« 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
.judges  of  a  court,  it  must  be  served,  either  in  term  time  or  in 
vacation,  upon  the  judge  or  judges  of  the  court;  except  that, 
where  the  court  consists  of  three  or  more  judges,  service  upon 
a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
upon  a  majority  of  the  members  thereof,  unh^ss  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointer.  pursuant  to  law;  in  which  case,  service  upon  him 
is  sufficient.  Where  the  writ  is  to  be  served  upon  a  corporation, 
service  thereof  may  be  made  upon  any  officer,  Upon  whom  a  sum- 
mons, issued  out  of  the  supreme  court,  may  be  served.  Where 
one  or  more  of  th^  persons,  upon  whom  to  ma  Ice  service,  as  pre- 
scribed iu  this  section,  cannot,  after  due  diligence,  hv  found,  the 
exhibition  of  the  original  writ  may  be  dispensed  with,  and  ser- 
vice may  be  made  upon  him  or  them,  as  prescribed  by  law  for  the 
service  of  a  summons,  issued  out  of  the  supreme  court. 

I  2072.   [Am'd,  1805.]    UTritt  how  returnable. 

An  alternative  writ  must  be  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
designated  therein,  in  which  an  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  snecial 
term-  or  a  term  of  the  ap}w?llate  division  of  the  supreme  court, 
defilgnat«d  therein*  to  which  application  for  the  alternative  writ 
misht  have  been  made. 

t.  1806    •«.  M6. 
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S  2073.  Rctiirn  or  demurrer  to  flmt  \irrlt« 

Where  the  first  writ  of  mandamus  has  been  duly  seryed,  a 
return  must  be  made  to  the  same,  as  therein  required,  uniesa  it 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  In 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  puuislied,  upon  the  application  of  the  people^ 
or  of  the  relator,  for  a  contempt  of  court. 

2  R.  8.  586,  S  64  (2  Edm.  008),  am*d.    See  i  2076,  post. 

I  2074.  [Am'dy   1805.]    Return,  how  made. 

The  return  to  an  alternative  writ  of  mandamus  most  be  annexed 
to  a  copy  of  the  writ;  and  must  be  filed,  in  the  office  of  the  cleric, 
where  it  is  returnable,  within  the  time  specified  in  the  writ.  The 
return  to  a  peremi)tory  writ  of  mandamus  must  be  likewiBe 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  terra  at  which  it  is  returnable,  be  either 
delivered  in  open  court,  or  filed  in  the  ofiice  of  the  clerk  of  the 
county  wherein  the  term  is  to  be  held. 

L.  1806,  ch.  040.  See  SS  2072  and  2073.  ante. 

S  2076.  Motion  to  net  aMide  writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  or  set 
aside  upon  motion,  for  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quosh  a  peremptory  writ  of  mandamus,  or  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

g  2076.  Con  ten  tM   of  alternative   -wrlti   demvrrer  thereto. 

The  statement,  contained  in  an  alternative  writ  of  mandamns.  - 
of  the  facts  constituting  the  grievance,  to  redress  which  it  is 
issued;  the  joinder  therein  of  two  or  more  such  grievances;  and 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapter 
sixth  of  this  act,  respecting  the  statement.  In  a  complaint,  of  the 
facts  constituting  a  cause  of  action:  the  Joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  is  served,  Instead  of  making 
a  return  thereto,  may  file  in  the  office  where  the  writ  is  return- 
able, a  demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  a 
complete  statement  of  facts  contained  in  the  writ,  as  constituting 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  a  defend- 
ant may  demur  to  a  complaint,  or  to  a  cause  of  action  separately 
stated  in  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

I  2077.  Form  and  contentu  of  retvm. 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form 
and  contents  of  an  answer,  containing  denials  and  allegations 
of  new  matter,  except  those  provisions  which  relate  to  the 
Terification  of  an  answer,  and  to  a  counterclaim  contained 
therein,  apply  to  a  return  to  an  alternative  writ  of  raandamns^ 
showing  cause  against  obeying  the  command  of  the  writ.  For 
the  purpose  of  the  application,  each  complete  statement  of  facts, 
assigning  a  cause  why  the  oo^-nnnd  of  the  writ  on/^t  not  to 
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be  obeyed,  is  regarded  as  a  separate  defencet  and  must  be  sepa- 
rately  stated,  and  numbered. 
See  iS  49S,  490,  600  and  007,  ante. 

I  2078.  Furtlier  return  eiiiuftot  be  compelled |  demurrer 
to  retarn. 

A  perHou,  who  has  made  a  return  to  an  alternatiTe  mandamua, 
cannot  be  compelled  to  make  a  further  return.  The  i>eople,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  state- 
ment of  facts,  therein  separately  assigned  as  a  cause  for  disobey- 
ing the  command  of  the  writ,  on  the  ground  that  the  same  Is 
insufficient  in  law,  upon  the  face  thereof. 

S  2079.  iHttue  of  factf  TFlien  It  arises. 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return, 
uf  a  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  thereto 
is  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  disobeying 
the  command  of  tne  writ,  an  issue  of  fact  arises,  with  respect 
to  the  remainder  of  the  return. 

See  9  064,  ante. 

§  2080.  Applleation  of  certain  proTislon*  of  ohaptec 
sixtli. 

Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  and 
no  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
sections  of  this  article.  The  provisions  of  title  second  of  chapter 
sixth  of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
is  not  necessary  to  serve  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  without  special  application  to  the  court,  or  stricken 
out  as  sham. 

S  2081.  Service  of  notice  of  lllinir  retarn,  and  demurrer. 

Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filin^f 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  part  thereof,  a  copy  of  the  demurrer  mriat  be  served  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  the 
service  of  such  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  bo  served 
npon  the  attorney  for  the  people  or  the  relator,  within  the  time 
prescribed  by  law  for  filing  it. 

f  2082.  Snbseanent  proceedlnirs  the  name  as  In  an  action^ 

Except  as  otherwise  expressly  preRcribe<^  in  this  act,  the  pro 
ceedfngs  after  issne  is  joined,  upon  the  facts  or  npon  the  law,  are. 
In  all  respects,  the  same  as  in  action:  and  in  each  provision  ot 
this  art,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
demurrer  are  deemed  to  be  pleadinps  in  an  action;  and  the  final 
order  Is  deemed  to  be  a  final  judgment,  and  mav  be  entered  and 
docketed,  and  enforced,  with  respect  to  such  pprtjs  fhoront  ns  nre 
nnf  rnforced  hv  a  peremptory  mandamus,  as  a  final  judgment  in 
an  action.     Bnt  before  the  final  order  can  be  docketed,  or  an 
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ezecation  issued  thcreupou,  an  euimliiu  iit  must  lio  filed  thereupon, 
as  a  judgment-roil  in  an  action,  i^oi-  duit  iniii»i'K^,  iiiu  ciork  must 
attach  together  and  hie  in  his  ottiee,  u  ci'iin.ea  cuio'  of  the  tinal 
order;  the  writ  and  the  return,  or  copies  Uieit'oi;  together  with 
the  same  papers,  which  are  required  by  law  to  bi'  incorporated 
into  2t  judgment-roll  in  an  action.  Where  the  iiuul  order  is  in 
favor  of  the  people  or  the  relator,  it  must  award  a  iwremptoiy 
mandamus,  to  be  forthwith  issued. 

2  B.  S.  686,  f  60  and  part  of  5  57  (2  Edm.  608);  Co.  Piuc.   §  471. 

2  2083.  Insne  of  fact;  how  triable. 

An  issue  of  fact,  joined  upon  an  alternntive  writ  of  mandamna^ 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  nn  action 
specified  in  section  IK>8  of  this  act;  unless  a  jury  trial  is  waived, 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam- 
ages for  making  a  false  return. 

I  2084.   [Am'd,  1806.]    Id.|   where  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  it  is  alleged  in  the  writ,  that  the  material  facts 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
granted  at  a  term  of  the  appellate  division  of  the  supreme  court, 
is  triable  in  the  county,  which  determines  the  juJiolal  department 
wherein  the  application  for  the  writ  must  be  made;  unless  the 
appellate  division  directs  it  to  bo  tritnl  in  arinthor  county  of  the 
same  judicial  department.  Upon  the  trial  of  an  issue  of  fact, 
joined  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  the  special  term,  as 
the  case  requires.  • 

L.  1898,  th.  946. 

I  2085.  lAm'dy  189S.]  Issue  of  lavr  npon  general  term* 
m»aid«.inu«|   hovr   and  ivhere   triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus, 
granted  by  the  appc^llate  division,  must  be  tried,  nnd  the  final 
order  thereupon  must  be  made,  by  the  appellate  division. 

L.   1896.  eb.  946. 

I  2086.    [Am*d,   1800.]    Coista. 

Where  an  alternative  writ  of  mandamus  has  been  issued,  costs 
may  be  awarded,  os  in  an  action;  except  that-,  upon  making  a 
final  order,  the  costs  ace  in  the  discretion  of  the  court.  Where  an 
application  for  a  peremptory  writ  of  mandamus  is  gninted  or 
denied,  without  a  previoiM  alternative  mandamus,  costs  not  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awardeil  to  either 
party,  as  upon  a  motion. 

L.  IflBS*  oh.  271.  I  •  (4  Bdm.  619) ;  L.  1854,  ch  970.  f  S  (4  Bdm.  682) ;  L.  1899,  ch.  S37.  In 
^Bect  SOipk  1, 1899. 

9  208T.  [A]ii*d,   1805.]     Appealn. 

An  Mitpofll  from  an  onler  jrranting  a  pei-emptory  writ  of  man- 
damns,   where  an  alternative  writ  of   mandamus   was   not  pre- 

*  So  iu  ortglnal. 
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▼iously  isssned,  must  be  taken  as  from  a  final  order  made  in  a 
special  proceeamg.  An  appeal  from  a  final  order  made  upon  an 
alternative  mandamus,  must  be  taken,  as  an  appeal  from  a  judg- 
ment; and  each  provision  of  law,  relating  to  an  appeal  from  a 
judgment,  either  to  the  appellate  division  or  to  the  court  of  ap- 
peals, is  applicable  thereto.  But  where  an  appeal  is  taken,  as  pre- 
tjcribed  in  this  section,  from  an  order  of  ttie  appellate  division, 
granting  a  peremptory  mandamus,  made  upon  an  original  appli- 
cation, or  from  a  final  order,  made  upon  an  alternative  mandamus, 
granted  at  the  appellate  division,  the  execution  of  the  order  ap- 
pealed from  shall  not  be  stayed,  except  by  the  order  of  the  same 
appellate  division,  made  upon  such  terms,  as  to  security  or  other- 
w'lse,  as  justice  requires. 

L.  1869.  ch.  U4,  9  3  (4  Edm.  688);  L.  1864,  cb.  270,  §  1  (4  Edm.  682); 
L.    1886,    ch.  »40. 

S  2088.  Wlicn  relator  to  reco-rer  damaares. 

.  Where  a  return  has  been  made  to  an  alternative  writ  of  man* 
damufi,  issued  upon  the  relation  of  a  private  person,  the  court, 
upon  making  a  final  order  for  a  peremptory  mandamus,  must 
nlso,  if  the  relator  so  elects,  award  to  the  relator,  against  the 
defendant  who  made  the  return,  the  same  damages,  if  any,  which 
the  relator  might  recover,  in  an  action  against  that  defendant,  for 
a  false  return.  The  relator  may  require  his  damages  to  be  as- 
Ressed  upon  the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or 
decision  is  in  his  favor.  Whore  he  is  entitled  to  a  final  order,  for 
any  other  cause,  he  may  require  them  to  be  assessed  as  in  an 
notion.  Such  an  assessment  of  damages  bars  an  action  for  a 
false  return.  ^^ 

2  R.  S.  587.   §9  67  and  68  (2  Edm.  608).  am'd. 

I  2089.  [Am'd,  1895.]  Stay  to  proceedlnffs;  enlargement 
of  time. 

The  proceedings  upon  a  writ  of  .mandamus,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doiuK  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  a  judge  of  the 
court,  but  not  by  any  other  oflScer.  Where  the  writ  was  granted 
at  a  term  of  the  appellate  division,  an  order  staying  the  pro- 
ceedings, or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  the  appellate  division  of  the  same  depart- 
ment; and  where  notice  has  been  given  of  an  application  for  a 
mandamus  at  a  term  of  the  appellate  division  of  the  supreme 
court,  or  an  order  has  been  made  to  show  cause,  at  such  term, 
why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

Id..  9  60.  am*d.    Sec  L.  of  1873,  I  3;  L.  1806.   ch.  046. 

9  aOOO.  Fine  In  certain  caiieii. 

Where  a  final  order  awards  a  peremptory  mandamus,  directed 
to  a  public  oflScer,  board  or  other  body,  commanding  him  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
provision  of  law,  if  it  appears  to  the  court,  that  the  oflScer.  or 
one  or  more  members  of  the  board  or  body,  have,  without  just 
excuse,  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court,  besides  awarding  to  the  rolntor  his  damages  and  costs,  as 
prescribed  in  this  article,  may.  in  the  same  order,  impose  a  fine, 
not  exceeding  two  hundred  a^d  fi^ty  dollnrs.  unnn  the  officer,  or 
upon  each  member  of  the. hoard,  who  has  so  refused  or  neglected, 
86  S 
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The  fine,  when  collected,  must  be  paid  into  the  treasury  of  the 
State;  and  the  payment  thereof  bars  any  action  for  a  penalty, 
incurred  by  the  person  so  fined,  by  reason  of  his  refusal  or  neglect 
to  perform  the  duty  so  enjoined. 

2  R.  S.  687,  f  eo,  am'd. 

602 
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JLRTICIiB  FIFTI^ 

The  lorit  of  prohibitton 

■ae.  2001.  Rinds  of  writ;  bow  granted. 

2002.  When  writ  granted  at  special  term. 
2083.  Id.;  by  tlie  appellale  division  of  the  supreme  cooit. 
2094.  AltematlTe  wilt  must  issue  first;  Its  contents. 
20tA,  Id.;  when  returnable;  how  served. 

2096.  Absolute  writ  issues,   unless   return  made. 

2097.  Legal  objections,  how  talteu;   motion  to  quash  or  set  aside  writ. 

2098.  Return  by  party;   proceedings  when   he  adopts  judge's  return. 

2099.  Proceedings  after  return;   trial   by  Jury. 

2100.  Final  order;  costs. 

2101.  Appeals. 

2102.  Stay  of  proceedings;   enlargement  of  time 

f  aOOl.  KlndH  of  writ  I  how  srrantcd. 

A  writ  of  prohibition  is  either  alternative  or  absolute.  The 
alternative  writ  may  be  granted  upon  an  affidavit,  or  other  writ- 
ten proof,  showing  a  proper  case  therefor,  and  either  with  or 
without  previous  notice  of  the  application,  as  the  court  thinks 
proper. 

2  B.  S.  687,  I  61  (2  Edm.  609),  am*d.    See  S  2007,  ante. 

I  20d2.  'Wben  Trrlt*  granted  at  special  term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
3]:>ecial  term  must  be  one  held  within  the.  judicial  district,  em- 
bracing the  county,  wherein  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  th<*  courae  of  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 

U  1873,  Clu  70.   f  1;  see  i  2068,  ante. 

I  2098.  [Am'd,  1896.]  Id.|  by  the  appellate  division  of 
tbe  sftpreme  court. 

An  alternative  writ  of  prohibition  may  be  granted  at  a  term  of 
the  appellate  division  of  the  supreme  court  only,  directed  generally 
to  any  judge  holding,  or  to  hold,  a  special  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  writ  can  be  granted  only  at  the  term  of  the 
appellate  division  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceeding  is 
brought,  in  the  course  of  which  the  matter,  sought  to  be  p'-o- 
hibited  by  the  writ,  originated,  unless  a  term  of  the  appellate 
division  of  said  department  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  appellate  division  in  an  adjoining 
judicial  dipartment. 

L.  1878.  eh.  70,  f  1.  am*d:  L.  1806,  ch.  M6.    See  |  2069,  ante. 

I  2094.  Alternative  -writ  nmst  Inmie  flmti  It*   contents. 

Except  as  otherwise  specially  prescribed  by  law.  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  an  alternative  writ 
has  been  issued  and  duly  served,  and  the  return  day  thereof  haa 
elapsed.    The  alternative  writ  must  be  directed  to  the  court  in 
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which,  or  to  the  judge  before  whom,  and  also  to  the  party  In 
whose  favor,  the  yroceediugs  to  be  restrained  were  taken,  or  are 
about  to  be  taken.  It  must  command  the  court  or  judge,  and  alao 
the  party,  to  desist  and  refrain  from  any  further  proceedings  in 
the  action  or  special  proceeding,  or  wilh  respect  to  tlie  particular 
matter  or  thing  described  therein,  as  the  case  may  be,  until  the 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  the  place  where,  the  writ  is  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
.  The  writ  need  not  contain  any  statement  of  the  facts  or  legal 
objections,  upon  which  the  relator  founds  his  claim  to  relief. 

L.  1873,   ch.  70,  S  61,  In  part.    See  (  2070,  ante. 

I  20fN5.   [Am'd,  1895.]    Id.|  when  returnable |  how  serTed. 

The  writ  must  be  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it,  or  upon  the  first 
day  of  a  future  term,  therein  speciHed,  at  which  application  for 
the  writ  might  have  bei^n  made.  Where  it  is  granted  at  a  term 
of  the  appellate  division  in  a  judicial  department,  adjoining  that 
wherein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  division  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serv- 
ice of  an  alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  grranted,  must  be  delivered  with  each  copy  of 
the  writ. 

See  id.,  I  61.  nnd  L.  1873,  ch.  70,  8  1.  and  part  of  5  4;  |  20n,  ante:  U 
1886,  ch.  946. 

i  2096.  [Am'd,  1895.]  Abaolnte  xrUt  laaiiea,  umlcaa  roturn 
made. 

Where  the  alternative  writ  has  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  an 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  alternative  writ, 
or  within  such  further  time  as  may  be  granted  for  the  puriiose. 
The  return  must  be  annexed  to  a  cony  of  the  writ;  and  It  must 
be  either  delivered  in  open  court,  or  filed  in  the  office  of  the  clerk 
of  the  county  where  the  writ  is  returnable.  Where  the  party 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  In 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
punished,  upon  the  application  of  the  people  or  of  the  relator, 
for  a  contempt  of  the  court  Issuing  the  writ  A  return  to  an  al- 
ternative writ  of  prohibition  cannot  be  compelled  in  any  other 
case. 

li.  1806.  ch.  946. 

I  9097.  I«effal  objeetlona,  lio^ir  taken |  motion  to  qnnali  ov 
■et  aalde  'vrrlt. 

An  alternative  writ  of  prohibition  onnnot  be  quashed  or  set 
aside.  ui>on  motion,  for  any  mnttor  involving  the  merits.  An  ob- 
jection to  the  legal  sufficiency  of  the  papers,  upon  which  the  writ 
was  granted,  may  be  tftken  in  the  return.  A  motion  to  nnash  an 
absolute  writ  of  prohibition,  or  to  set  nside  nn  alt^ernative  writ, 
for  any  matter  not  involving  the  merits,  must  be  made  at  a  tenv 
where  the  writ  might  have  been  granted. 

Sea  f  2078,  anta. 


c.  16,  t.  2,  a,  5  PUOHIBITION.  §§  2098-2101 

§  2098.  Return  by  pnrty;  iiroceedlnss  ivhen  he  lUlopts 
Ivdare'ii  return. 

A  return  to  an  alternntive  writ,  when  made  by  a  party,  must 
be  veritiea  by  his  auiuavii,  us  letiuircd  for  the  verihcation  of  a 
pleading:  iu  a  court  of  iceoid;  uuiess  it  couBiBts  only  of  objections 
to  the  legal  sullicii'iicy  ui'  liie  papers  upon  which  the  writ  wa« 
granted.  Where  tlio  i>arty  uuucs  with  the  court  or  judge  in  a 
return,  or  annexes,  lo  me  court's  or  the  judge's  return,  an  in* 
Btrnment  in  writing,  subscnucd  by  ^Jiui,  to  tue  ettect  that  he 
adopts  it,  and  relics  ui>on  !:he  matters  therein  contained,  as  suffi- 
cient cause  why  the  court  or  judge  should  not  be  restrained,  as 
mentioned  in  the  writ,  he  is  th«'uccf<jrth  deemed  the  sole  defend- 
ant in  the  special  i)ioc(eding;  I'xcepL  that  where  a  final  order  is 
made,  awaruiiig  an  ub>()liuc  \\  i  it  i>l'  prohibition,  such  a  writ  must 
be  directed  to  the  i»arty.  ai.d  also  to  ihe  court  s>r  the  judge. 

Section  63,  R.  S..  aw        See  §  U,^,  auiis. 

S  aoOO.  [Am*d,  180G.I  Proceed Infrii  after  return)  trial  by 
inry. 

Pleadings  are  not  allow*od  niH>n  a  writ  of  prohibition.  Where 
an  alternative  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disposed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  sulisetiueut  term.  It  must  be  heard  at  a  term 
of  the  appellate  division  in  the  same  judicial  department,  or  at  a 
sp<»cial  term  held  in  tl.e  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  atlidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  issuer 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same,  aa  upon  the 
trial  of  issues  so  joined  in  an  action. 

Section  64,  R.  8..  am'd;  K  1886,  ch.  940. 

S    seiOO.    Final    order;    eoHtii. 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition;  and  it  may  also  direct  that 
all  proceedings,  or  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,  and  the  ad- 
verse party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
as  if  the  altornative  writ  had  not  been  issued.  Costs,  not  exceed* 
ing  fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

Sections  63,  64,  66,  R.  S.,  am'd.  ^ 

{  2101.    [Am'd,   1895.]    Appeal. 

A  final  order,  made  as  prescribed  in  the  last  section,  can  be 
reviewed  only  by  appeal.  Where  the  order  was  made  by  the  ap- 
pellate division,  the  execution  of  the  order  appealed  from  shall 
Aot  be  stayed,  except  by  an  order  made  at  a  term  of  the  appellate 
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division  in  the  same  department  uj)on  such  trems*  as  to  security, 
or  otherwise,  as  justice  requires 
Bee  L.  1928,  oh.  7U,  I S ;  ai«o,  I WBH,  ante;  L.  IdK,  ch.  946^ 

I  SIOS.  [Am'd,  1895.]  Stay  of  prooeeUloi^s  {  eularsement  «i 
time. 

The  proceedings  upon  a  writ  of  prohibition,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  maltiug  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlargeti,  as  in  an  action,  by  an  order  made  by  the  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  the  appellate  division  of  the  judicial  depart- 
ment within  which  the  writ  is  returnable;  ana  where  notice  has 
been  given  of  an  application  for  a  prohibition  at  a  term  of  the 
appcl&te  division,  or  an  order  has  been  made  to  show  cause  at 
such  term,  why  a  prohibition  should  not  issue,  a  stay  of  proceed- 
ings shall  not  be  granted,  before  the  Jiearing,  by  any  court  or  judge. 

See  1 9089.  ante,  and  act  of  1873 ;  L.  1S»6-  ch.  9M. 

*  So  In  the  orlglnaL 
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article:  sixth. 

The  writ  of  assessment  of  damages. 

Sec.  3108.  Writ  defined. 

2104.  Application  therefor. 

310S.  when  made  by  attorney-general  or  dlstrtct^ttomejr. 

2106.  Writ ;  to  whom  directed. 

21U7.  Gontente  of  writ. 

310S.  Notice  of  execution. 

3109.  Jnry :  how  procured. 

2110.  Jury  tobeswom. 

2111.  Jury  to  make  Inqulaltlon. 

2112.  Notice  of  application  to  court  thereupon. 
3113.  Court  may  set  aside  Inquisition. 

2114.  Order  on  confirming  Inquisition. 

211.'}.  State  treasurer  to  pay  damageo,  etc..  to  goTemor. 

31 16.  Qovernor  to  pay  daraactes  Into  court. 

2117.  Investment  of  money  so  paid. 

2118.  How  obtained  by  claimant. 

2119.  Taking  lands  by  the   United  Statea. 

i  2108.  Writ   deflned. 

The  writ,  heretofore  known  as  the  writ  of  ad  quod  damnum, 
shall  hereafter  be  styled  the  writ  of  assessment  of  damages. 

i'  2104.  Application  therefor. 

Whenever  the  Kovenior  of  the  State  is  authorized  by  law^,  to 
take  possession  of  any  real  proiwrty  within  the  State,  for  the  use 
of  the  people  of  the  State,  and  he  cannot  agree  with  the  owner 
or  owners  thereof  for  its  purchase,  he  may  cause  application  to 
be  made  to  the  supreme  court,  at  a  special  term  thereof,  for  a 
writ  of  assessment  of  damages,  which  must  be  granted  accord- 
ingly. 

2  R.  S.  688»  i  66  (2  Edm.  610). 

§  2105.  "When  made  by  attorney-grencral  or  dintrlet- 
attorneF. 

The  attorney-general,  or  district-attorney  of  the  county  in 
which  the  real  property  is  situated,  must,  when  the  governor  so 
directs,  make  the  application,  in  the  name  of  the  governor;  and 
must  conduct  the  subsequent  proceedings,  under  the  governor's 
direction. 

S  2106.  Writ)  to   whom   directed. 

The  writ  must  be  directed  to  the  sheriff  of  th€»  county  in 
which  the  real  property  to  be  taken  is  situated,  unless  the  court 
directs  the  damages  for  the  taking  to  be  assessed  by  a  jury  of 
another  county;  in  which  case  the  writ  must  be  issued  to  the 
sheriff  of  the  county,  from  which  the  jury  is  directed  to  be 
taken.  % 

Id . ,  part  of  1 66,  am'd .    See  M  1070  and  1071,  ante 
I  2107.   Contentn    of    writ. 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  as  is  required  in  a  complaint  in  an  action  of  eject- 
ment. It  must  command  the  sheriff,  to  whom  it  is  directed,  to 
inquire,  by  the  oaths  of  twelve  men  of  his  county,  qualified  to 
act  as  tricl  jurors  in  a  court  of  record,  whether  the  owner  or 
owners  pf  the  real  property,  or  any  of  them,  will  sustain  any 
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damages  by  tbe  taking  thereof,  for  the  use  of  the  pe<H>le  of  the 
State;  and,  if  so,  the  amount  ( hereof;  and  that  he  return  tho 
writ  to  the  supreme  courts  without  dela>'»  witJU  the  ti"rting  ^ 
the  jury  thereupon. 
2   B.   S.  588.    f  67. 

i   210S.    Notice   of  execution. 

The  sheriff,  immediately  after  the  delivery  oi  the  writ  to  him, 
must  give  notice  of  the  time  when,  and  the  place  where,  the 
writ  will  be  executed,  by  publishing  the  notice,  onco  in  each  weok. 
for  at  least  three  successive  weeks,  in  a  newspaper  printed  lu 
his  county. 

16.,  f  68. 

i  21O0.  CAm*d,  1805.1    Jnrjri  how  procvred. 

The  sheriff  must  notify  twelve  men  of  his  county,  qualified 
to  aet  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  time 
and  place,  and  for  the  purpose,  specified  in  the  notice.  Each 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  duly 
notified,  his  attendance  mny  be  compelled  by  attachment,  and  pro* 
ceediugs  may  be  taken  against  him,  and  he  may  be  punished  there- 
upon,  by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trinl  term  thereof.  The  sheriff  mny  require  the 
attendance  of  a  talesman,  in  plnce  of  a  juror  notified  and  not 
appearing:  or  he  mny  adjourn  the  proceedings,  for  tho  purpose* 
of  pnnishmg  the  defaulting  juror,  or  compelling  his  attendance- 
id.,  pari  of  S  60;  L.  1805,  ch.  046. 

I  2110.  Juror  to  be  nvrorn. 

When  a  jury  has  been  procured,  the  sheriff  must,  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  each  of  them  an  onth.  that  he  will  diligently  inquire 
concerning  the  nintters  specified  in  the  writ  and  will  give  a 
true  verdict,  nccording  to  the  best  of  his  judgment,  without 
favor  or  partiality. 

Remainder  of  Id..  §  69. 

f  2111.   Jnry   to   make    Inqninltlon. 

After  being  sworn  as  preacrihod  in  th'^  list  Kocfion,  tho  jnry 
miipt  view  nil  the  real  proporfy  doscribod  in  tho  writ,  and  con- 
sider the  value  thereof.  They  may.  in  the  discretion  of  a 
majority  of  them,  hear  such  tcfstimony  ns  may  be  offered  by 
any  person  appearing,  respectinfi:  the  value.  They  must  thpreupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  being  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  persons,  the  lury  must 
assess  separately  the  value  of  each  distinct  parcel,  if  the  writ 
requires  them  so  to  do,  or  if  a  maiority  of  them  think  proper 
BO  to  do.  If  thny  cannot  agree,  aft^r  n  reasonable  time,  tho 
sheriff  may  discharge  them,  and  pnbliRh  a  now  notice,  and 
py>cni«*^n  new  jury.  When  tho  jurors  have  nfirreed,  they  must 
make  ^^  inquisition,  statins:  tho  sum  to  he  paid,  by  the  people 
of  the  ^to.  for  tnkiner  each  distinct  parcel,  or  the  whole,  ns  the 
case  requVes.  The  inqnf^ition  must  be  signed  by  each  juror, 
and  bv  tht  sheriff;  and  the  shoriff  must  immediately  thereafter 
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file  the  inquisition  and  the  writ,  with  hlii  return  to  the  wrtt, 
in  the  office  of  the  clerk  o£  the  couiiiy  in  which  the  real  property 
la  situated. 

2  R.   S.  688.   I  70. 

S  %1]2:  Notice  of  application  to  court  thereupon. 

Within  three  months  after  the  writ,  and  tlie  return  thereto, 
with  the  inquisition  thereupon,  have  been  filed,  &8  prescrilied  iu 
the  last  section,  the  attorney -general,  or  district-attorney,  having 
charge  of  the  proceeding,  must  cause  to  bo  inibiished,  a  notice, 
directed,  generally,  to  all  the  owners  and  persons  interested  iu 
the  real  property;  describing  the  property,  in  genenil  concise 
terms;  stating  when  and  where  the  writ,  return,  and  inqui.sitiou 
were  filed,  and  requiring  the  persons  notified  to  show  cause, 
at  a  special  term  of  the  supreme  court,  to  be  held  at  a  time  and 
at  a  place  specified  in  the  notice,  why  the  inquisition  should  not 
be  confirmed;  or,  if  the  governor  fo  directs,  why  the  inquisition 
should  not  be  set  aside.  The  notice  must  he  published,  at  least 
once  in  each  week,  for  three  successive  weeks,  in  a  newspaper 
printed  in  the  county,  and  also  iu  the  newspnper  printed  at 
Albany,  iu  which  legal  noticed  are  required  to  be  published. 

§  2113.  Court  inny  wot  anlde  Inqulnltlon. 

At  the  time  and  place  specified  in  the  notice,  the  court  must 
examine  into  the  inquisition,  and  hoar  such  allegations,  and 
iifUdavits,  or  other  written  proofs,  as  may  be  presented  in  behalf 
of  the  j)eople,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  nnd  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  i.s  in  any  respect,  excessive,  un- 
just or  otherwise  materially  defective,  it  may  sot  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

2  R.  S.  CP8,  S  71,  amM. 

9  2114.  Order  on  oonflrmlnisr  Inquliiltlon. 

If  It  appears  to  the  court.  thaC  tho  v\-rit  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  tli'^  office  of  tho  clerk 
of  the  county,  in  whifh  the  r'\al  property  to  be  taken  is  situated, 
declaring  that  the  people  of  the  State,  upon  paying  into  court 
the  amount  of  the  damages  assMped  by  the  inquisition,  shall 
be  entitled  to  nn  absolute  estate  in  the  real  property  described 
in  the  writ,  and  in  tho  appurtenances  belonging  thereto. 

Id.,  f  72.  nm'd.    Sco  f  2110,  post. 

I  21 IR.  Stnte  treasurer  to  par  Aamaipefi,  etc.,  to  fro-vernor. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  in  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  to  pay  th*^  damages 
assessed,  pursuant  to  tlie  foregoing  provisions  of  this  article^ 
and  the  costs  and  expenses  of  the  proceedings. 

Id.,  f  73,  Bm'd;  1  E.  S.  170,  177.  §  1   (1  Edm.   170,   177) 

I  2110.  Covcrnor  to  pay  dnmnfiren  Into  court. 

Imr'C'^ lately  after  the  receipt  bv  the  governor,  as  prescribed 
in  th(»  last  section,  of  sufficient  money  to  pav  the  damages,  he 
must  nay  it  into  court:  and  thereupon  the  absolnt'^  title  to  the 
real  T>roperty  so  to  be  taken,  vests  in  the  people  of  the  State. 

See  Id.  I  72. 
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1  2117.  [Am'dy  idOS.]    Investment  of  money  ao  pntd. 

If  an  application  for  the  money  paid  into  court  is  not  made, 
as  prescribed  in  the  next  section,  within  sixty  days  after  the 
payment  into  court,  the  appellate  division  of  the  supreme  court 
in  that  judicial  department,  may  provide,  by  order,  .for  the 
investment,  under  the  direction  of  the  court,  of  the  money,  and 
of  the  interest  to  arise  therefrom,  in  permanent  securities,  for 
the  benefit  of  the  owners. 

2  R.  S.  588,  I  74.  am'd;  L.  1806,  ch.  946.  * 

S  2118.  [Am'd,  1896.]    How  obtained  by  oinlmnnt. 

A  person  claiming  to  have  been  an  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
division  of  tne  supreme  court,  at  a  term  thereof,  held  in  the  ju- 
dicial department  embracing  the  county,  wherein  the  property 
is  situated,  a  petition,  praying  for  the  payment  to  him  of  the 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of  the 
income  remaining  uninvested,  or  both;  or  for  the  transfer  to 
him  of  the  whole  or  any  part  of  the  securities,  in  whioh  it  has 
been  invested.  The  court  must  thereupon  take  such  measures, 
as  it  deems  proper,  to  ascertain  the  rights  and  Interests  of  the 
petitioner,  and  of  all  other  persons,  who  were  owners  of  or 
interested  in  the  property,  or  who  are  pt^rsonnl  representatives, 
or  heirs,  of  owners  or  persons  so  interested,  and  to  cause  notice 
of  the  application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
several  persons  entitled  thereto,  in  accordance  with  the  rights 
and  interests  thus  ascertained. 

Id.,  H  75  and  part  of  |  74,  am'd  and  conaoUdated;  L.  1896,  ch.  946. 

I  2110.  Taklnar  lands  by  tbe  United  States. 

When  the  legislature  of  the  State  consents  to  the  taking  of 
any  real  property  within  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  assessment  of  damages  may  be 
issued;  and  the  proceedings  thereupon  must  be  in  accordance 
with  the  provisions  of  this  article;  except  that  the  npplic  tion 
for  the  writ  must  be  made,  and  the  subsequent  proceedings  must 
be  conducted,  by  the  attorney  of  the  United  States,  for  the 
district  embracing  the  county  wherein  the  real  property  ia 
situated. 

Id.,  8  76.  am'4, 
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ARTICLE   SBVENTH. 

The  writ  of  certiorari,  to  rericic  the  determination  of  an  inferior 

tribunal. 

Sec.  2120.  Cases  where  writ  may  issue. 

2121.  2122.  Cases  wbere  it   cannot  Issac. 

21 2:^.  When  Issued  from  supreme  court. 

2124.  When    from   another   court. 

2125.  Limitation  of  time  for  review. 

2126.  Id.;  In  case  of  disability. 

2127.  Application  for  writ;  whore  and  how  made. 

2128.  When  notice  necessary;  service  thereof. 

2129.  To  whom  writ  directed. 

2130.  Mode  of  service. 

2131.  Stay  of  proceedings. 

2132.  When  and  where  writ  retamable. 

2133.  Subsequent  proceedings  as  In  an  action. 

2134.  Return;  when  and  how  made. 

21.36.  Id.;  bow  compelled;  fees  for  making. 
2136.  Id.;   after  term  of  ofBce  expired. 

21.37.  When  third  person   may  be  brought  in. 

2138.  Hearing  npon  return. 

2139.  Id.;   upon  aflSdavlts. 

2140.  Questions   to   be   determined. 

2141.  Final  order  upon  the  hearing. 

2142.  Restitution  may   be  awarded. 

2143.  Coats. 

2144.  Entry  and   enrollment  of  final  order. 
2146.  Effect   thereof. 

2146.  **  Bo<ly  or  officer  "  ;    *'  determination  "  :   what  they  Include. 

2147.  Application  of  this  article  to  certain  sp<*clal  cases. 

2148.  Id.;  to  civil  cases  only. 

9  2120.  Cane*  where  writ  may  liiMiie. 

The  writ  of  certiorari  regulated  in  thi.s  article,  except  the  writ 
specified  in  section  2124  of  this  act,  is  issned  to  review  the  deter- 
mination of  a  body  or  officer.  It  can  be  issued  in  one  of  the  fol- 
lowing cases  only: 

1.  Where  the  ripht  to  the  writ  is  expressly  conferred,  or  the 
issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  bj'  a  court 
of  general  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 

12121.  Cases  where  it  cannot  liisne. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination, 
made,  after  this  article  takes  effect,  in  a  civil  action  or  special 
proceeding,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 
See  U  1366  and  1367,  also  f  2,   ante. 

12122.  The  iiame. 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  issued,  in  either  of  the  following 
cases: 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  ri^rhts  of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adeciuntcly  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination,  is 
expressly  authorized,  by  statute,  to  rehear  the  matter,  vpon  the 
reliator's   application;   unless   the   determination   to   be   reviewed 
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was   made   upon   a  rehearing,    or   the   time   within    which    tiie 
relator  can  procure  a  rehearing  has  elapsed. 

i  2128.  [Am'd,  1885.]    IVhem  insiiecl  from  supreme  court. 

A  writ  of  certiorari  can  be  issued  only  out  ot  the  supreme 
court,  except  in  a  case  where  another  court  is  expressly  author- 
ized by  statute  to  issue  it. 

L.    18d5,    ch.   916. 

9  2124.  'When  from  another  court. 

Any  court  of  record,  exercising  jurisdiction  of  an  appellate 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  review,  to  make  a  return 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  supplying 
any  diminution,  variance  or  other  defect,  in  the  record  or  other 
papers,  before  the  conrt  issuing  the  writ,  in  any  case  where 
justice  requires  that  the  defect  should  be  6Ui)plled,  and  adequate 
relief  cannot  be  obtained  by  means  of  an  order, 

2  R.  S.  699,  §  45  (2  Edm.  621).    See  S  1215,  ante. 

I  2125.  Limitation  of  time  for  revletr. 

Subject  to  the  provisions  of  the  next  section,  a  writ  of  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  determination  to  in* 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  in  law  or  in  fact. 

8  2126.   [Am*«1,  18SMS.1    Id.;  in  cnne  of  tltnabtlity. 

The  appellate  division  of  the  supreme  court  may  irrant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  of 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  repn  sents,  was  at  the  time  when  the  determina- 
tion to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  j'ears;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upoi> 
conviction  of  a  criminal  offonce,  for  a  term  less  than  for  life. 

L.  1895,  ch.  940.    R<»e  $  2091,  ante. 

K  2127.  [Anrd,  1805.]  Apitllontion  for  ^rit;  ^liere  nnd 
ho«T  made. 

An  application  for  the  writ  must  h?  made  by,  or  in  behalf  of, 
a  person  aggrieved  by  the  deforminafinn  to  bo  review^^d:  must 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof:  and  must  show  a  proi>€- 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  i 
term  of  the  appellate  division  of  tlie  supreme  court  or  at  special 
term:  and  the  granting  or  refusal  thereof  is  discretionary  with 
the  court. 

L.  J847.  ch.  280,  |  17  (4  E<lni.  501):   L.   ISUB.  ch.  946. 

{  212S.  Wlien  notice  noeenpniryi  iiervice  thereof. 

Until  provision  is  made,  in  the  general  rules  of  practice,  for 
requiring,  or  dispensing  with  notico  of  the  application  for  the 
writ,  the  court  to  which  tho  applioafion  for  the^  writ  is  made. 
mny,  in  its  discretion,  require  or  dispense  with  notice.  A 
notice,  when  it  Is  necessarv.  must  be  served,  with  copies  of  the 
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papere  upon  which  the  application  is  to  be  made,  upon  the  body 
oi  oiiicer,  whose  determiuuiiuu  is  to  be  reviewed,  or  upon  such 
other  person  as  the  court  directs,  as  prescribed  in  this  article 
lor  the  service  ol  a  writ  of  certiorari.  The  service  must  b« 
made,  at  least  eight  days  before  the  application,  Unless  the 
court,  by  an  order  to  sliow  cause,  prescribes  u  shorter  time. 
Where  notice  is  given,  the  person  served  may  produce  affidavits 
or  other  written  proofs,  upon  the  merits,  in  opposition  to  tne 
application. 

f  2129.  To  whom  writ  directed. 

The  writ  must  be  directed  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed;  or  to  any  other  person  having  the 
custody  of  the  record  or  other  papers  to  be  certified;  or  to  both, 
if  necessary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
must  be  directed  to  the  board  or  bo<ly,  by  that  name;  otherwise 
it  mus^t  be  directed  to  the  members  thereof,   by  their  names. 

S  2130.   Mode   of  iiervice. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  rc'specting  the  mode  of  service  thereof,  are 
given  by  the  court  grunting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon  the  corporation.  In  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
court,  except  as  prescribed  in  the  next  two  subdivisions  of  this 
section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

8.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  ns  prescribea 
in  section  2071  of  this  net,  for  service,  upon  a  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

See  I  2071.  iinte;   2  R.   S.  002.  |  68  (2  Rdm.  C2B).  and  2  R.   S.  G99.   9  40 
|2  Rdm.  621). 
I   2131.    Slfliy    of   proceedlusn. 

Except  as  prescribt^d  in  this  Koctlon,  a  writ  of  cerliorari  does 
not  stay  the  execution  of  the  determination  to  be  reviewed,  or 
affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
is  addressed.  The  court,  which  grants  the?  writ,  may  in  its  dis-. 
cretion,  and  upon  such  terms,  as  to  the  security  or  otherwise,) 
as  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
separate  order,  that  the  execution*  of  the  determination  be 
stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertnUinsr.  or  oth^r  security,  given  to 
procure  such  a  stny,  is  valid  and  effectual,  according  to  its  terms, 
m  favor  of  a  person  beneficially  interested  in  upholding  the  de- 
termination to  be  reviewed,  who  is  admitted  as  a  party  to  the 
special  proceeding,  as  prescribed  in  section  2137  of  this  act,, 

I  2132.  IVben  and  -where  irrlt  returnable. 

A  writ,  of  certiorari  must  be  made  returnable,  within  twenty 
days  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
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court.  If  it  was  issued  from  the  supreme  court,  it  must  be  made 
returnable  at  the  office  of  the  clerk  of  the  couiiiy,  desigoaied 
therein,  wherein  the  determination  to  be  reviewed  was  made;  and 
if  the  county,  designated  in  the  writ,  is  not  tlie  proper  county,  the 
court,  upon  motion,  may  amend  the  writ  accordingly.  Thereupon 
all  papers  on  tile  must  be  transferred  to  the  clerk  of  the  couuty, 
where  the  writ  is  made  returnable  by  the  amendment. 
See  I  2138,   post. 

1  2188.  Subneqiieiit  proceedtnar*  aa  tn  an  aotlon* 

After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a 
return  thereto  may-  be  enlarged,  or  any  other  order  may  be 
made,  or  proceeding  taken,  in  the  cause,  in  relation  to  any  mat- 
ter not  provided  for  in  this  article,  as  a  similar  proceeding  may 
be  taken  in  an  action,  brought  in  the  same  court,  and  triable  in 
the  county  where  the  writ  is  returnable. 

S  2134.  Return;  'wlien  and  lioiv  made. 

The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  each 
person,  upon  whom  a  writ  of  certiorari  Is  serveil  as  prescribed 
in  section  2130  of  this  act,  must  make  an(L  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  be  filed  in  the  office  where  the  writ  ia 
returnable,  according  to  the  command  thereof. 

2  R.  S.  609,  H  tf  and  ^  (2  Edm.  621). 

S  2185.  Id.)   bo'vr  compelled;  fee*  for  maklns* 

If  a  return  is  defective,  the  court  may  direct  a  further  return. 
An  omission  to  make  a  return,  as  required  by  a  writ  of  cer- 
tiorari, or  by  an  order  for  a  further  return,  may  be  punished,  aa 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  tbxiB 
punished,  unless  the  relator,  before  the  time  when  the  return  la 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in 
addition,  ten  cents  for  each  folio  of  the  copies  of  papers  required 
to  be  returned. 
See  2  B.  8.  676,  S  83  (2  Edm.  696),  and  «  2006,  aote. 

I  2180.  Id.;  after  term  of  olllee  expired. 

A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  of 
certiorari  may  be  made  by,  nn  officer,  whose  term  of  office  has  ex- 
pired. Such  an  officer  may  be  punished  for  a  failure  to  make  a  re- 
turn to  the  writ,  as  required  thereby:  or  to  make  a  further  return, 
as  required  by  an  order  for  that  purpose. 

I  2187.  [Am'd,  1806.]  When  third  pemon  mar  ^e  bronvlit 
Im. 

Upon  the  application  of  a  person,  spec! ft Uy  and  beneficially  in- 
terested in  upnolding  the  determination  to  h<^  reviewed,  the  court 
may,  in  its  discretion,  admit  him  as  a  party  defendant  in  the 
special  proceedings,  upon  such  terms  as  justice  requires.  And  a 
term  of  the  appellate  division  of  the  supremo  court,  at  which  the 
cause  is  noticed  for  hearing,  and  is  placed  upon  the  calendar,  m-^y. 
In  a  proper  case,  direct  that  notice  of  the  pendency  of  the  sT>*»e|«l 
proceeding  be  griTen  to  any  person,  in  such  a  manner  as  it  thinks 
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proper;  and  may  suspend  the  hearing  until  notice  is  given  ac- 
cordingly. 

L.    IbUO,    ch.   046. 

S  :£138.   LAm*d,   1805.]    Hearinir  upon   return. 

Tlie  cause  must  be  hoard  at  a  term  of  the  appellate  division  of 
the  supreme  court,  htld  within  the  judicial  deimnmeut,  embrncing 
the  county  where  the  writ  was  returnable.  l!-iihcr  party  may  no- 
tice it  for  hearing,  at  any  time  after  the  return  is  complete.  Ex- 
cept as  prescribed  in  the  next  section,  it  must  be  heard  upon  the 
writ  and  return,  and  the  papers  upon  which  the  writ  was  granted. 

L.    1806.    cb.   046. 

1  2139.   Id. I    upon  affldavltM. 

If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  return, 
dies,  absconds,  removes  from  the  State,  or  becomes  insane,  after 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
insufficient  return;  and  it  appears  that  thero  Is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi- 
davits, or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the  cause  accord- 
ingly. The  court  may  also,  in  Its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  question  of  fact,  which  is  essential 
to  the  jurisdiction  of  the  body  or  officer,  to  make  the  determina- 
tion to  be  reviewed,  where  the  facts,  in  relation  thereto,  are  not 
sufficiently  stated  in  the  return,  and  the  court  is  satisfied  that 
they  cannot  be  made  to  appear,  by  means  of  an  order  for  a  fur- 
ther return. 

2  R.  B.  271.  f  261  (2  Edm.  2B0);  Co.  Proc..  8  868. 

I  2140.  jClueationa  to  be  determined. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
court  upon  the  hearing,  are  the  following,  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  fletormi nation  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer, 
in  relation  to  that  subjert-matter.  has  been  pursued  in  the  mode 
required  by  law,  in  order  to  authorize  it  or  him  to  make  the 
determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator, 

4.  Whether  there  was  any  competent  proof  of  all  the  facts, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
evidence,  such  a  prenondernnce  of  proof,  against  the  existence  of 
any  of  those  facts,  tliat  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court,  triable 
by  a  jury,  would  be  set  aside  by  the  court,  a$  against  the  weight 
of  evidence. 

f  2141.  Final  order  npon  the  hearlngr- 

The  court,  upon  the  hearing,  may  make  a  final  ordpr.  annulling 
or  confirming,  wholly  or  T>artly,  or  modifying,  the  determination  re- 
viewed, as  to  any  or  all  of  the  p'irties, 

L.  1868.  cli.  828.  |  6. 
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S  :(S142.  Reatttutlon  may  be  a-vrarded. 

Where  the  determination  reviewed  is  anmilied  or  modified,  the 
court  may  order  aud  enforce  restitution,  in  like  manner,  with 
like  effect  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment is  reversed  upon  appeal. 

See  11   1292.   ante. 

i    2143.   CoNt«. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  final  order,  in  favor  of  or  against  either  party, 
in  the  discretion  of  the  court, 

See  §S  2086  and  2100,  ante;  also,  S  ^007,  ante. 

§  2144.  Kntry  and  eiirollmeiit  of  llnal  order. 

The  final  order  of  the  court  upon  the  certiorari  must  be  entered 
iu  the  office  of  the  clerk  where  the  writ  was  returnable.  But 
before  it  c<^n  be  enforced,  an  enrollment  thereof  must  be  filed. 
For  that  purpose,  the  clerk  must  attach  together,  and  file  in  his 
office,  the  papers  upon  which  the  cause  was  heard;  a  certified 
copy  of  the  final  order;  and  a  certified  copy  of  each  order,  which 
iu  any  way  involves  the  merits,  or  necessarily  affects  the  final 
order. 

See  fi§  1237.   1345,  and  13M.  aote. 

S  214S.  SIffect  thereof. 

The  filing  of  the  enrollment  in  the  office  of  the  clerk  where 
tlie  final  order  is  entered,  as  prescribed  in  the  last  ae<'tiou,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determination  reviewed,  which 
the  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  fiunl  order  is  stayed  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

See  §  1345,  ante. 

S  2146.  "  Body  or  ofllcer  "  j  "  determination  *»  j  what  they 
Include. 

The  expression,  *'  body  or  officer  ",  as  used  in  this  article,  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  may  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  "determination",  as  used 
in  this  article,  includes  every  judgment,  order,  decision,  adjudica- 
tion, or  other  act  of  such  a  body  or  officer,  which  is  subject  to  be 
so  reviewed. 

S  2147.  Application  of  thisi  article  to  certain  apeclal 
cnneM. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereol  is  expressly  authorized,  by  a  statute,  passed 
before,  and  remaining  in  force  aftiT,  this  article  takes  efifect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  provision  of 
the  former  statute,  which  expressly  prescribes  a  different  regula- 
tion, with  resjK'ct  to  any  of  the  proceedings  upon  the  certiorari 
to  be  issued  thereunder. 

§  2148.  fd.;   to   civil    cnnoK    only. 

This  article  is  not  n]);dica])le  to  a  writ  of  certiorari,  brought  to 
review  a  determination  made  iu  any  criminal  matter,  except  a 
criminal  contempt  of  court. 
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CHAPTER   XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ. 

TITLE       L—  ProcMdiBga  Belfttlaf  to  iBMlfeat  Debtors  Asd  to  Priioatn. 

TITLE      II.  -  Summary  Proe«edlngi  to  Recover  the  PoMemioii  of  Real  Property. 

TITLE  III.— ProeeedlBgi  to  Pvnish  m  Coatempt  of  Coart,  other  tbaa  a 
Criminal  Coatempt. 

TITLE     IT.—  Proeeodlagi  to  Collect  a  Plae. 

TITLE      y.—  Proceedings  to  BlseOTer  the  Death  of  a  Tenaat  for  Life. 

TITLE  TL—  Proceed  I  Bpri  for  the  Appolatmeat  of  a  Commlttoe  of  the  Person 
and  of  the  Property  of  a  Lnnatlc,  Idiot,  or  *  Habltaal  Drnnk- 
ard ;  General  Powers  and  Dulles  of  the  Committee. 


TITLE  TII.—  Proreedlnirs  for  the  Disposition  of  the  Beal  Property  of  an 
Infant,  Lunatic,  Idiot,  or  Uabltnal  Drnnkard. 

TITLE  Tin.-  Arbitrations. 

TITLE     IX.-  Proceedings  to  Foreclose  a  Mortgage  by  AdTertlsement. 

TITLE      X.—  Proceedings  to  Change  the  Kame  of  an  IndlTldnal. 

TITLE     XI.—  ProeeedlngN  for  the  Toluntary  Dissolution  of  a  Corporation. 

TITLE  XII.— Procoodlngs  Supplemontmry  to  an  Execution  Against  Property. 

TITLE  I. 
Froc«edingfl  relating  to  insolvent  debtors  and  to  prisoners. 

Article  1.  Discbarge  of  an  insolvent  from  his  debts. 

2.  Bxemptlon    from   arrest,    or   dlacbargo    from    imprisonment,    of    an 

InsolTent  debtor. 
8.  Discharge   of   an   Imprisoned   Jiulfrniont    (I»']itor   from   imprlronment. 
4.  Care  of  the  proiwrty  of  a  itorson  coiifiiiod  for  crliue. 

ARTICLi:    FIRST. 

Discharge  of  an  insolvent  from  his  debts. 

Sec.  2140.  Who  may  be  discharged. 

2160.  To  what  court  application  to  be  made. 

2101.  Contents   of   petition. 

2102.  Consent   of   creditors   to   Ik*   annexed. 

2108.  Consent  of  executor,   udmiuiatratur.    recrlvor.   etc. 
2104.  Id.;  of  corporation,  etc. 
2100.  Id.;  of  partnership. 

2166.  Effect  of   consent    where   pctitloni-r   Is   a    Joint   debtor. 

2167.  Consent  of   purchaser  of  debt.   etc. 

2108.  Consenting  c-edltor  must  relliKjuLsh  security. 

2109.  Penalty  if  creditor  Hwears   fnlwly. 

2160.  Affidavit  of  consentlnK  creditor. 

2161.  When  non-resident  creditor  to  annex  aeeount,  etc. 

2162.  Petitioner's  schedule. 
3163.  His  affidavit. 

2164.  Order  to  show  cause. 

2166.  How  order  published   and   served. 

2166.  Hearing. 

2167.  Puttinjr  cause  on  cslendar. 

2168.  Opposing  creditor  to  aie  .s|i<<  li.  t.iionH.   nud  may  demand  Jury  trial. 
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Sec.  2169.  Id.;  to  file  proofs.   If  not  named  in  scbednle. 

2170.  Proceedings  if  Jurors  do  not  agree. 

2171.  When  lusolyent  required  to  produce  his  non-resident  wife. 

2172.  Examination  of  an   insolvent. 

2173.  Wben  insolvent  cannot  be  discharged 

2174.  When    assignment    to    be    directed . 

2175.  Assigumcnt;  contents,  and  to  whom  made. 
2170.  Id.;  trustees,  how  designated. 

2177.  Effect  of  assignment. 

2178.  When  discharge  to  be  granted. 

2179.  2180.  Proceedings  where  trustee  refuses  to  give  certificate,  etc. 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect   of   discharge. 

2183.  Id.;   exception  as  to  foreign  contrncta  or  creditors. 

2184.  Id.;  as  to  debts,  etc.,  to  the  United  States  and  the  State. 

2185.  Insolvent   to  be  released   from  imprisonment. 

2186.  Discliargc;   when  void. 

2187.  Inyalidlty  may  be  proved  on  motion  to  vacate  order  of  arreit,  etc. 

S  S140.  IVho  may  be  ctlecbarflred. 

An  insolvent  debtor,  who  is  a  resident  of  the  State  at  the  time 
of  presenting  his  petition,  may  be  discharged  from  his  debts,  as' 
prescribed  in  this  article. 

2  B.  S.  16.  9  1  (2  Edm.  IT),  am'd. 

S  2160.  [Am'd,  1805.]  To  wliat  coart  application  to  be 
made. 

Application  for  such  a  discharge  must  be  made,  by  the  petition 
of  the  insolvent,  addressed  to  the  county  court  of  the  county  in 
which  he  resides;  or,  if  he  resides  in  the  city  of  New  York,  to 
the  supreme  court. 

See  3  R.  S.,  6th  ed.,  100.  §§  1  and  2  (2  ISdm.  85);  L.  1805.  ch.  9i6. 

S    2ini.    ContentH    of    petition. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the  insol- 
vent, and  8i>ecify  his  residence;  it  must  sot  forth,  in  substance, 
that  he  is  unable  to  pay  all  his  debts  in  full;  that  he  is  willing  to 
assign  his  property  for  the  benefit  of  all  his  creditors,  and,  in 
all  other  respects,  to  comply  with  the  provisions  of  this  article, 
for  the  purpose  of  being  discharged  from  his  debts;  and  it  must 

fray  that,  uiwn  his  so  doing,  he  may  be  discharged  accordingly, 
t  must  be  verified  by  the  affidavit  of  the  insolvent,  annexed 
thereto,  taken  on  the  day  of  the  presentation  thereof,  to  the 
effect,  that  the  petition  is  in  all  respects  true,  in  matter  of  fact 

1  2162.  Connent  of  creditors  to  be  annexed. 

The  petitioner  must  annex  to  his  petition  one  or  more  written 
instruments,  execute  i  by  one  or  more  of  his  creditors,  residing 
in  the  United  States,  having  debts  owing  to  him  or  them  in  good 
faith,  then  due  or  thereafter  to  become  due,  which  amount  to 
not  less  than  two-thirds  of  all  the  debts,  owing  by  the  petitioner 
to  creditors  residing  within  the  United  States.  Kach  inatmmont 
must  be  to  the  effect,  that  the  oerson  or  corporation,  executing  it, 
consents  to  the  discharge  of  the  petitioner  from  his  debts,  upon 
his  complying  with  the  provisions  of  this  article. 

2  R.  S.  36.  8  2  (2  Edm.  37). 

{  2163.  Consent  of  executor,  administrator,  receiver,  ete. 

An  executor  or  administrator  may  become  a  consenting  creditor, 
under  the  order  of  the  surrogate's  court  from  which  his  letters 
issued.  A  trustc^e,  otrioial  assiffiiee,  or  receiver  of  the  property  of 
a  creditor  of  the  petitioner,  wlrtlier  created  by  operation  of  law 
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or  by  the  act  of  parties,  may  become  a  conseniiDg  creditor,  under 
the  order  of  a  justice  of  the  supreme  court.  A  person  who  be- 
comes a  consenting  creditor,  as  prescribed  in  this  section,  ia 
chargeable  only  for  the  sum  which  he  actually  receives,  as  a 
dividend  of  the  insolvent's  property. 

2  B.  8.  86,  I  8,  and  L.  18C0.  ch.  210,  g  i  (4  Edm.  482),  am*d  and  «on- 
■oUdated. 

I  2164.   Id.f  of  corporation,   etc. 

Where  a  corporation  or  joint-stock  association  becomes  a  con«* 
■en ting  creditor,  its  consent  must  be  executed  under  its  common 
seal,  and  may  be  attested  by  any  director  or  other  officer  thereof, 
duly  authorized  for  that  purpose;  who  may  make  any  affidavit* 
required  of  a  creditor  in  the  proceedings. 

Id.,  S  7  (2  Edm.  87),  am*d. 

§  216((.  Id.f  of  partnership. 

Where  a  partnership  becomes  a  consenting  creditor,  the  con- 
sent may  be  executed  in  its  behalf,  and  any  affidavit,  required 
of  a  creditor  in  the  proceedings,  may  be  made,  by  either  of  the 
partners. 

Id.,  i  8.  am'd. 

i  2150.  Bllect  of  consent  wlacre  petitioner  la  m  Joint 
debtor. 

A  creditor's  consent  does  not  affect  his  remedy  against  any 
person  or  persona  indebted  jointly  with  the  petitioner;  and  the 
petitioner'o  discharge  has  the  effect,  as  between  the  creditor  and 
the  other  joint  debtors,  of  a  composition  between  the  petitioner 
and  the  creditor,  made  as  prescribed  in  article  third  of  title  fifth 
of  chapter  fifteenth  of  this  act. 

L.  1849,  ch.  176  (4  Edm.  461).  am'd.  See  U  1942  and  1944,  ante;  alao,  L. 
1838.  cb.  267,  |  8. 

f  21B7.  Consent  of  pnrchaaev  of  debt»  ete. 

Where  a  consenting  creditor  is  the  purchaser  or  assignee  of 
r.  debt  against  the  petitioner,  or  the  executor,  administrator, 
trustee,  or  receiver  of  such  a  purchaser  or  assignee,  he  is  deemed, 
loT  all  the  purposes  of  this  article,  except  as  to  the  declaration 
and  receipt  of  dividends,  a  creditor  only  to  the  amount,  actually 
and  in  good  faith  paid  for  the  debt,  by  him,  or  by  the  decedent 
or  other  person;  from  whom  he  derives  title,  and  remaining  un- 
collected. This  oection  is  not  affected  by  the  recovery  of  a  judg- 
ment for  the  debt,  after  the  purchase  or  assignment;  but  in  that 
case,  the  consenting  creditor  may  include  the  uncollected  costs, 
as  if  they  were  part  of  the  sum  paid  for  the  debt. 

2  B.  8.  86,  i  10,   am'd. 

I  aiS8.  ConaentlnflT  creditor  mnat  rellnanlala  fleenrlty. 

A  creditor  who  has,  in  his  own  name,  or  in  trust  for  him,  a 
mortgage,  judgment,  or  other  security,  for  the  payment  of  a  sum 
of  money,  which  is  a  lien  upon,  or  otherwise  affects,  real  or  per- 
sonal property  belonging  to  the  petitioner,  or  transferred  by  him 
since  the  lien  was  created,  cannot  become  a  consenting  creditor, 
with  respect  to  the  debt  so  secured,  unless  he  adds  to  or  includes 
in  his  consent,  a  written  declaration,  under  his  hand,  to  the  effect, 
that  he  relinquishes  the  mort/araRC,  judgment,  or  other  security, 
90  far  as  it  affects  that  property,  to  the  trustee  to  be  appointed 

070 
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parsuant  to  the  petition,  for  the  benefit  of  all  the  creditors.  Such 
a  declaration  operates,  to  that  extent,  as  an  assignment  to  the 
trustee,  of  the  mortgage,  judgment,  or  other  security;  and  vests 
tn  him  accordingly  all  the  right  and  interest  of  the  consenting 
creditor  therein. 
2  B.  8.  86,  i  11,  am'd. 

§  81S9  Penalty  if  creditor  vwemrm  falsely. 

If  a  creditor  knowingly  swears,  in  any  proceedings  authorised 
by  this  article,  that  the  petitioner  is,  or  will  become,  indebted  to 
him,  in  a  sun  of  money,  which  Ij  not  really  due,  or  thereafter 
to  become  due;  or  in  more  thra  the  true  amount;  or  that  more 
was  paid  for  a  debt,  which  .as  purchai'^^d  or  assigncil,  than  the 
sum,  actually  and  in  good  faith  paid  therefor;  he  forfeits  to  the 
trustee,  to  be  recovered  in  an  action,  twice  the  sum,  so  falsely 
sworn  to. 

Id.,  S  12,  aio'd. 

1  2160.  Afltdavit  of  coimcatiaflr  creditor. 

The  consent  of  a.  creditor  must  be  accompanied  with  bis  affida- 
vit, stating  as  follows: 

1.  That  the  petitioner  is  justly  indebted  to  him,  or  will  become 
indebted  to  him,  at  a  future  day  specified  therein,  in  a  sum 
therein  specified;  ond,  if  he,  or  the  person  from  whom  he  derives 
title,  is  or  was  the  purchaser  or  assignee  of  the  debt,  he  must 
also  specify  the  sum,  actually  and  in  good  faith  paid  for  the 
debt,  as  prescribed  in  section  2157  of  tins  act. 

2.  The  nature  of  the  demand,  and  whether  it  arose  upon  written 
security,  or  otherwise,  with  the  general  ground  or  consideration 
of  the  indebtedness. 

3.  That  neither  he,  nor  any  person  to  his  use,  has  received  from 
the  petitioner,  or  from  any  other  person,  payment  of  a  demand, 
or  any  part  thereof,  in  money  or  m  any  other  way,  or  any  gift 
or  reward  of  any  kind,  upon  an  express  or  implied  trust,  confi- 
dence, or  understanding,  that  he  should  consent  to  the  discharge 
of  ""the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administrator,  trus- 
tee, receiver,  or  assignee,  he  may  state  the  necessary  facts,  in 
his  affidavit,  upon  information  and  belief,  setting  forth  therein 
the  grounds  of  his  belief;  but  in  that  case,  the  consent  must  also 
be  accompanied  with  the  affidavit  of  the  insolvent,  to  the  effect, 
that  all  the  matters  of  fact  stated  in  the  affidavit  of  the  consent- 
ing creditor  are  true. 

2  R.  B.  16.  ft  4  (2  Rdm.  17).  ae  modified  by  U  1850,  cb.  210.  §  2  (2  Edm. 
482),  ain'd.    See  (  2157.  ante. 

S  2161.  lA'ben  non-renldent  creditor  to  annex  ncconnt, 
9tc 

A  consenting  creditor,  residing  w^ithout  the  State,  and  within 
the  United  States,  must  annex  to  his  consent  the  original  ac- 
counts, or  sworn  copies  thereof,  and  the  original  specialties  or 
other  written  securitios,  if  any,  upon  which  his  demand  arose  or 
depends,  provide<l,  however,  that  when  such  original  specialties, 
or  other  written  securities,  are  lost,  such  fact  must  be  stated  as  a 
reason  for  not  annexing  thereto  the  consent,  and  the  fact  of  the 
loss,  and  the  manner  of  the  loss  thereof  must  be  stated  in  the  affi- 
davit of  the  creditor  to  the  best  of  his  knowledge,  or  must  1 1* 
otherwise  proved  by  affidavit   to  t^je  satisfaction  of  the  court; 
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and  the  coart  may  thereupon,  in  such  case  or  proceeding,  by  its 
order,  dispense  with  the  annexing  to  such  consent  of  the  original 
specialties  or  other  written  securities. 

Art.   7,   I  9,   B.   8.,   am'd. 

I    2162.    Petitioner's    ■cbedale. 

The  petitioner  must  annex  to  his  petition  a  schedule,  containing: 

1.  A  full  and  true  statement  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor,  if 
it  is  known;  or,  if  it  is  not  known,  a  statement  of  that  fact. 

3.  A  statement  of  the  sum  which  he  owes  to  each  creditor, 
and  the  nature  of  each  debt  or  demand,  whether  arising  on 
written  security,  on  nccouut  or  otherwise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his 
indebtedness  to  each  creditor,  -and  the  place  where  the  indebted- 
ness accrued. 

5.  A  statement  of  any  existing  judgment,  mortgage,  or  col- 
lateral or  other  security,  for  the  payment  of  the  debt. 

6.  A  full  and  true  inventory  of  all  his  property,  in  law  •r  in 
equity,  of  the  incumbrances  existing  thereon,  and  of  all  the 
books,  vouchers  and  securities,  relating  thereto. 

Art.  8,  S  5.  R.  8. 

I  21«8.   [Am'd,  1880.]    HU  aJBdavlt. 

An  affidavit,  in  the  following  form,  subscribed  and  taken  by 
the  petitioner  before  the  county  judge,  or,  in  the  city  of  New 
York,  before  the  judge  holding  the  term  of  the  court,  at  which 
the  order  specified  in  the  next  section  is  made,  must  be  annexed 
to  the  schedule: 

"  I, ,  do  swear  "  (or  "  affirm  ",  as  the  case  may  be)j  "  that 

the  matters  of  fact,  stated  in  the  schedule  hereto  annexed,  are, 
in  all  respects,  just  and  true;  that  I  have  not,  in  contemplation 
of  my  becoming  insolvent,  or  within  two  years  before  present- 
ing the  petition  herein,  disposed  of  or  made  over  any  part  of 
my  property,  not  exempt  by  express  provision  of  law  from  levy 
and  sale  by  virtue  of  an  execution,  fOr  the  future  benefit  of 
myself  or  my  family,  or  disposed  of  or  made  over  any  part  of 
my  property,  in  order  to  defraud  any  of  my  creditors;  that  I 
have  not,  in  any  instance,  created  or  acknowledged  a  debt  for 
a  greater  sum  than  I  honestly  and  truly  owed;  and  that  I  have 
not  paid,  secured  to  be  paid,  or  in  any  w^ay  compounded  with, 
any  of  my  creditors,  with  a  view  fraudulently  to  obtain  the 
prayer  of  my  petition;  that  I  have  not  done,  suffered  or  been 
privy  to  any  act,  matter  or  thing  which,  if  accomplished,  would 
be  ground  for  withholding  my  discharge  under  the  provisions  of 
this  act,  or  invalidate  such  discharge  if  granted." 

Id.,  I  7,  am'd.    See  |  2176,  post.    In  effect  May  1,  1896.    L.  1806.  cb.  278. 

I   2164.    Order   to   nl&O'vr   caniie. 

The  petition  and  other  papers,  specified  in  the  foregoing  sections 
of  this  article,  must  be  presented  to  the  court,  and  filed  with  the 
clerk.  The  court  muKt  thereupon  make  an  order,  requiring  all 
the  creditors  of  the  petitioner  to  show  cause  before  it,  at  a 
time  and  place  therein  specified,  why  an  assignment  of  the  insol- 
vent's property  should  not  be  made,  and  he  be  thereupon  dis- 
charged from  his  debts,  as  prescribed  in  this  article;  and  direct- 
ing that  the  order  be  publisncd  and  served,  as  prescribed  in  the 
next  section. 

Id.,  f  8,  and  part  of  8  10.  am'd' 

.581     . 
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i  :21G5.  Ho'VT  order  pvblinhed  and  aerTed. 

The  order  must  be  published  and  served  in  the  following 
manner: 

1.  The  petitioner  must  cause  a  copy  thereof  to  be  published  in 
a  newspaper,  designated  in  the  order,  published  in  the  county; 
and  also,  if  one-fourth  part  of  the  insolvent's  debts  accrued  or 
are  due  to  creditors  residing  in  the  city  of  New- York,  in  a  news- 
paper published  in  that  city,  designated  in  the  order.  The  pub- 
lication must  be  made  at  least  once  in  each  of  ten  weeks,  imme- 
diately preceding  the  day  on  which  cause  is  to  be  shown,  unless 
all  the  creditors  reside  within  one  hundred  miles  of  the  place 
where  cause  is  to  be  shown,  in  which  case  the  publication  must 
be  made  at  least  once  in  each  of  the  six  weeks,  immediately 
preceding  that  day. 

~  2.  The  petitioner  must  also  serve  upon  each  creditor,  residinir 
within  the  United  States,  whose  place  of  residence  is  known  to 
him,  a  copy  of  the  order  to  show  cause,  either  personally,  at 
least  twenty  days  before  the  day  when  cause  is  to  be  shown,  or 
by  depositing  it^  at  least  forty  days  before  that  day,  in  the  post- 
office,  inclosed  m  a  post-paid  wrapper,  addressed  to  the  creditor 
at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner,  a  copy  of  the 
order  must  be  served  upon  the  attorney-general,  who  must  repre- 
sent the  State  in  the  subsequent  proceedings. 

Art.  8,  II  10  and  11.  R.  S.,  and  L.  1847,  cb.  360,  |  1  (4  Edm.  481),  am'd. 

I  2ie0.  Hearing. 

On  the  day  specified  in  the  order,  and  before  any  other  pro- 
ceedings are  taken  in  the  matter,  the  petitioner  must  present  to 
the  court,  and  file  with  the  clerk,  proof,  to  the  satisfaction  of 
the  court,  that  the  order  has  been  published  and  served,  as  pre- 
scribed in  the  last  section;  and  thereupon,  on  the  same  day,  or 
upon  the  day  to  which  the  hearing  is  adjourned,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties  appearing.  Proof 
of  personal  service  of  a*copy  of  the  order  upon  any  person,  must 
be  made,  in  like  manner  as  proof  of  personal  service  of  a  sum- 
mons, in  an  action  brought  in  the  supreme  court. 

Id.,  i  12,  and  L.  1847.  ch.  866,  |  2  (4  Edm.  481),  am'd.    See  i  484,  ante. 

I  2167.  Pvttlngr  canne  on  calendar. 

Where  the  insolvent's  discharge  is  opposed,  the  court  may 
direct  the  special  proceeding  to  be  placed  upon  the  calendar  for 
trial.  In  that  case,  the  parties  must  appear,"  and  the  proceedings 
are  the  same,  as  in  an  action,  except  as  otherwise  prescribed  in 
this  article;  and  costs,  as  in  an  action,  except  for  proceedings 
before  notice  of  trial,  may  be  awarded  to  either  party,  in  the 
discretion  of  the  court. 

I  2168.  Opposinar  creditor  to  file  ■peciflcattonfl,  and  may- 
demand  Jnry  trial. 

In  order  to  entitle  a  creditor  to  oppose  the  discharge  of  the 
insolvent,  he  must,  on  the  day  fixed,  show  cause,  or  at  such  other 
time  as  the  court  directs,  file  with  the  clerk  a  specification  of  his 
objections;  and  he  may  then,  'out  not  aftorwards,  demand  a  trial, 
by  a  jury,  of  the  quo/jtions  of  fact  arising  thereupon.  If  a  trial 
by  a  jury  is  not  then  ('cmnndod,  the  questions  of  fact  must  be 
tried  by  the  court,  without  a  jury.  Where  one  or  two  or  more 
opposing  creditors  demands  a   *''''l  by  a  jury,  all  the  material 


r.  17,  t,  1.  a.  1         INSOLVIONT'S  DISCHARGE.  gg  2169-72 

quebtions  of  fact,  arising  upon  the  objections  of  all  the  creditors, 
must  be  tried  in  like  manner,  and  at  the  same  time.  The  court 
may,  in  its  discretion,  direct  the  questions  to  be  settled,  and 
plainly  stated,  in  an  order,  as  where  an  order  is  made  by  the 
supreme  court,  in  an  action  pending  therein,  for  the  trial  of 
questions  of  fact  by  a  jury. 
Section  13,  B.  S.,  am'd.    See  {{  1163  and  1100.  ante. 

S  2108.  Id.}  to  file  proof*,  If  not   named   In  schctliile. 

Where  the  name  of  an  opposing  creditor  docs  not  appear  in  the 
schedule,  he  mu  t  tilj,  with  the  specification  of  his  objections, 
proof,  by  affid  vit,  th  t  ho  is  a  creditor;  and  if  his  debt  is  not 
set  forth  in  the  chedule,  he  must  also  file  his  affidavit,  to  the 
effect  specified  in  subdivisions  first  and  second  of  section  2160 
of  this  act.. 

I  2170.  Proceedfngrs  if  Juror*  do  not  avrce. 

There  shall  be  but  one  trial  by  jury.  If  the  jurors  cannot  agree, 
after  being  kept  together  for  such  a  time  as  the  court  deems 
rei.jonable,  the  court  must  discharge  them,  and  determine  the 
questions  of  fact,  or  thr^e  questions  as  to  which  the  jurors  have 
not  agreed,  upon  the  rvidence  taken  before  the  jury,  as  if  a 
jury  had  not  been  demanded. 

Id.,  i  Id. 

S  2171.  When  Insolvent  reavtred  to  produce  bis  nou- 
r evident  trife. 

Where  the  petitioner's  wife  resides  without  the  State,  the  court, 
or  a  judge  thereof  out  of  court,  may,  upon  the  application  of 
any  creditor,  make  an  order,  requiring  the  petitioner  to  bring 
his  wife  before  the  court,  at  the  hearing  or  trial,  to  the  end  that 
she  may  be  examined  as  a  witness.  A  copy  of  the  order  must 
be  personally  served  upon  the  petitioner,  at  least  three  weeks 
before  the  hearing.  If  it  appears,  upon  the  hearing,  that  service 
could  not,  with  due  diligence,  be  so  made,  in  consequence  of  the 
petitioner's  sickness  or  absence,  the  court  may,  in  its  discretion, 
adjourn  the  hearing  or  trial,  and  proscribe  the  time  and  manner 
of  service  of  the  order  for  the  adjourned  day.  If,  after  due 
service,  the  petitioner's  wife  does  not  attend  at  the  time  and  place 
appointed,  the  iK*tiiioner  is  not  entitled  to  his  discharge,  unlcHS 
he  proves,  to  the  satisfaction  of  the  court,  by  his  aflidavit,  or  upon 
bis  oral  examination,  or  otherwise,  that  he  was  unable  to  procure 
her  attendance. 

Id.,    §i   20   and    21,    am'd   and   consolidated. 

{  2172.  Bxnminntlon  of  Insolvent. 

At  the  hearing  or  trial,  the  petitioner  must  be  examined  under 
oath,  at  the  instance  of  any  creditor,  touching  his  property  or 
debts,  or  any  other  matter  slated  in  his  schedule,  or  any  changes 
that  have  occurred  in  the  situation  of  his  property,  since  the 
making  of  the  schedule;  and  particularly  whether  he  has  collected 
any  debts  or  demands,  or  made  any  transfers  of,  or  otherwise 
affected,  his  real  or  personal  property.  Any  creditor  may  con- 
tradict or  impeach,  by  other  comi)etent  evidence,  the  testimony 
of  the  insolvent  or  of  his  wife. 

Id.,  i  22. 
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§  2173.  Vk'licn  lnMolv€*nt  cannot  be  dlacliarired. 

lu  either  of  the  followiug  cases,  the  petitioner  is  not  entitled 
to  a  discharge: 

1.  Where  it  appears,  upon  the  hearing  or  trial,  that,  after  mak- 
ing the  schedule  annexed  to  his  petition,  he  has  collected  a  debt 
or  demand,  or  transferred,  absolutely,  conditionally,  or  otherwise, 
any  of  his  property,  not  exempt  by  law  from  levy  and  sale  by 
virtue  of  an  execution,  and  he  neglects  or  refuses  forthwith  to 
pay  over  to  the  clerk,  the  full  amount  of  all  debts  and  demands 
so  collected,  and  the  full  value  of  all  property  so  transferred, 
except  so  much  of  the  money,  and  of  the  value  of  the  property, 
as  appears  to  have  been  necessarily  expended  by  him  for  tbe 
support  of  himself  or  his  family. 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner,  within 
two  years  before  presenting  the  petition,  has,  in  contemplation 
of  his  becoming  insolvent,  or  of  his  petitioning  for  his  discharge, 
or  know^ing  of  his  insolvency,  made  an  assignment,  sale  or  trans- 
fer, either  absolute  or  conditional,  of  any  of  his  property,  or  of 
any  interest  therein,  or  confessed  a  judgment,  or  given  any 
security,  w^ith  a  view  of  giviug  a  preference  to  a  creditor  for  an 
antecedent  debt. 

Sections  23  and  24,   R.   S..  am*d;   L.  1854,  ch.   147. 

i  2174.  When   aniiiiQrninent   to  be  directed. 

An  order,  directing  the  execution  of  an  assignment,  must  be 
made  by  the  court,  whore  it  appears,  by  the  verdict  of  the  jury: 
or,  if  a  jury  has  not  been  demanded,  or  the  jurors  hare  been 
discharged  by  reason  of  their  inability  to  agree,  where  it  satis- 
factorily appears  to  the  court;  as  follows: 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the  con 
senting  creditors,  in  sums  whirh  amount,  in  the  aggregate,  to 
two-thirds  of  all  the  debts,  which  the  petitioner  owed,  at  the 
time  Qf  presenting  his  petition,  to  creditors  residing  within  the 
United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  account  of  his 
property. 

3.  That  ho  has,  in  all  things,  conformed  lo  the  matters  required 
of  him  by  this  article, 

Id.,  IS  25  and  20,   am'd. 

S  217S.  AsNifirnment;  contentii,  and  to  -vrhoni  made. 

The  order  must  designate  one  or  more  trustees,  residents  of 
the  State;  and  must  direct  the  petitioner  to  execute,  to  him  or 
them,  an  a.SRignment  of  all  his  property,  at  law  or  in  equity, 
in  possession,  reversion,  or  remainder,  excepting  only  so  much 
thereof,  as  is  exempt  by  law  from  levy  and  sale,  by  virtue  of  an 
execution.  The  assignment  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  and  must  be  recorded  in  the  clerk's  office  of  the  county. 
Where  it  anpears,  from  the  schedule,  or  otherwise,  that  real 
property  will  pass  thereby,  it  must  be  also  recorded  as  a  deed, 
in  tne  proper  oHice  for  recording  deeds,  of  each  county  where  the 
real  property  is  situated. 

Id.,  I  25,  in  part;  also,  f  20,  art.  7,  R.  S. 

I  2170.  Id.)  trusteeH,  botr  deniKnated* 

The  trust oe  or  trustees  niny  hv  nominated  by  a  majority  in 
amount  of  the  consenting  creditors.    If  no  person  is  so  nominate^, 
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one  or  more  persons  must   be  appointed  by  the  court  for  the 
purpose.    The  nomiDa4:iou   may   be  included  in    the  oon»ent,   or 
made  in  a  separate  paper,  or  orally  upou  the  heariug  or  trial, 
and  entered  in  the  minutes* 
Section  27,  R.  S. 

i  2177.   Bflect   of  aaiilffnmeiit. 

The  assignment  Tests  in  the  trustee  or  trustees  all  the  peti 
tioner's  interest,  legal  or  equitable,  at  the  time  of  its  execution 
in  any  real  or  personal  property,  not  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution;  and  any  contingent  interest 
which  may  vest  within  three  years  thereafter.  When  a  con- 
tingent interest  so  vests,  it  passes  to  the  trustees,  in  the  same 
manner  as  it  would  have  vested  in  the  petitioner,  if  he  had  not 
made  an  assignment. 

Id..  I  28. 

i  2178.  IVben  dlackarsre  to  be  granted. 

Upon  the  production  by  tJie  petitioner  of  a  certificate  of  the 
trustee  or  trustees,  duly  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county,  to  the 
effect,  that  the  insolvent  has  assigned,  for  the  benefit  of  all  his 
creditors,  all  his  property  so  directed  to  be  assigned,  and  all  tlie 
books,  vouchers,  and  pnpers  relating  thereto,  and  that  he  has 
delivered  so  much  thereof  as  is  capable  of  delivery;  and  also  of 
a  certificate  of  the  coimty  clerk,  that  the  assignment  has  been 
duly  recorded  in  his  office;  the  conrt  must  grant  to  the  insolvent 
a  discharge  from  his  debts,  wliich  has  the  effect  declared  in  the 
following  sections  of  this  article. 

Id..  S  29. 

S  2170.  Proceedlngra  where  trualec  refvnes  to  fftve  eertlfl- 
cjLte,  etc. 

If  a  trustee  refuses  or  neglects,  upon  payment  or  tender  by 
the  petitioner  of  the  expense  of  so  doing,  to  execute  or  acknowl- 
edge a  certificate,  as  prescribed  in  the  last  section,  or  to  cause 
the  assignment  to  Te  recorded,  as  th(»reiu  prescribed,  the  court, 
upon  proof  by  aflidavit  of  the  facts,  must  make  an  order,  requir- 
ing the  trustee  to  show  cans*',  at.  a.  time  and  place  therein  speci- 
fied, why  the  petitioner  shouhl  not  be  discharged,  notwithstanding 
his  neglect  or  refusal;  and  why  the  trustee's  apDoiutment  should 
not  be  revoked, 

Section   23,   art.  7.   R.   S. 

%  2180.  The  same.  ^ 

If,  upon  the  return  of  the  order,  it  appears  that  the  assign- 
ment has  been  duly  executed,  and  that  the  petitioner  has  duly 
delivered  all  his  property  directed  to  be  assigned,  and  all  the 
books,  vouchers  and  papers  relating  thereto,  which  are  capable 
of  delivery,  the  court  may,  either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding  the  neg- 
lect or  refusal  of  the  trustee;  or 

2.  Make  an  order,  revoking  the  appointment  of  the  trustee. 
Upon  the  entry  of  such  an  order,  the  powers  of  the  trustee,  and 
his  interest  in  the  assigned  property  cease.  If  there  is  no  other 
trustee,  the  court  must,  by  the  same  or  another  order,  appoint 
one  or  more  new  trustees.    S -^h  m  appointment  has  the  same 

5Qii 
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effect,  as  if  the  person  or  persons  so  appointed  were  named  aa 
trustees  in  the  original  assignment. 
SeetlMis  2i,  20  and  26,  R.  8.,  am'd  and  consolidated. 

§  2181.  Dliicliarire,  etc.,  to  be  recorded. 

The  discharge,  and  the  petition,  affidavits,  orders,  schedule  and 
other  papers  upon  which  the  discharge  is  granted,  exclusive  of 
the  minutes  of  testimony,  must  be  recorded  in  the  clerk's  office 
of  the  county,  within  three  months  after  the  discharge  is  granted. 
In  default  thereof,  the  discharge  becomes  inoperative,  from 
and  after  that  time.  The  original  discharge,  the  record  thereof, 
or  a  transcript  of  the  record  duly  authenticated,  is  conclusive  evi- 
dence of  the  proceedings  and  facts  therein  contained.  The  other 
papers  specified  in  this  section,  the  record  thereof,  or  a  transcript 
of  the  record  duly  authenticated,  are  presumptive  evidence  of  the 
proceedings  and  facts  therein  contained. 

Id.,   I  10,  am'd;  L.  1866,   ch.   116  (G  Edm.  701). 

i  2182.  [Aiii*d,  18S3.]    Bffcct  of  dlacliarire. 

Except  as  prescribed  in  the  next  two  sections,  a  discharge, 
granteU  as  prescribed  in  this  article,  exonerates  and  discharges 
the  petitioner  from  every  debt,  due  at  the  time  when  he  executed 
his  assignment,  including  a  debt  contracted  before  that  time, 
though  payable  afterwards;  and  from  every  liability  incurred  by 
him,  by  making  or  indorsing  a  promissory  note,  or  by  accepting, 
.  drawing,  or  imlorsing  a  bill  of  exchange,  before  the  execution  of 
his  assignment;  or  incurred  by  him,  in  cou8e<iueuce  of  the  pay- 
ment, by  any  paity  to  such  a  note  or  bill,  of  the  whole  or  any 
part  of  the  money  secured  thereby,  whether  the  payment  is  made 
before  or  after  the  execution  of  the  assignment.  At  any  time 
after  one  year  has  elapsed,  since  the  recording  of  the  discharge, 
and  the  petition,  aflidavits,  orders,  schedule  and  other  papers  upon 
which  the  discharge  was  granted,  as  i)re8cribod  in  s(»ction  twenty- 
one  hundred  aud  eighty-one  of  this  act,  the  petitioner  may  apply, 
upon  proof  of  his  discharge,  to  the  court  in  which  a  judgment 
shall  have  been  rendered  against  him,  for  nn  order  directing 
the  judgment  to  l)e  cancelled  and  dischnrgod  of  record.  If  it 
appears  that  he  has  been  discharged  from  the  i>ayment  of  that 
judgment,  nn  order  must  be  made  accordingly,  and  thereupon 
the  clerk  must  cancel  and  discharge  the  dockot  thereof,  as  if 
the  proper  sa I isf action-piece  of  the  judgment  was  file<l.  Notice 
of  the  ai>plication,  accompanied  with  copies  of  the  papers  upon 
which  it  is  made,  must  be  given  to  the  judgment  creditor,  unless 
his  written  consent  to  the  granting  of  the  order,  with  satisfactory 
proof  of  the  execution  thereof,  and  if  he  is  not  the  party  in  whose 
favor  the  judgment  was  rendere<l,  that  he  is  the  owner  thereof, 
is  presented  to  the  court  upon  the  application. 
See  S§  30  and  31.  art.  3,  R.  S. 

f  2188.  Id.f  exception  an  to  foreign  contrncta  or  creditors. 

In  either  of  the  following  cases,  such  a  discharge  does  not  af- 
fect a  debt  or  liability,  founded  upon  a  contract,  unless  it  was 
owing,  whon  the  petition  was  presented,  to  a  resident  of  the 
Ptate;  or  the  creditor  lias  exocuted  a  consent  to  the  discharge; 
or  has  appeared  in  the  procet'dings;  or  has  received  a  dividend 
from  <he  Irnatoo: 

1.  Where  tl  o  contract  wns  made  with  a  person  not  a  resident 
of  the  State. 
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2.   Where  it  was  made  and  to  be  performed  without  the  State. 
;$.  Where  the  creditor  was  uot»  at  the  time  of  the  discharge, 
a  resident  of  the  State. 
See  H  80  and  31,  art.  8,  R.  S. 

I  2184.  Id.  I  WLU  to  debt*,  etc.,  to  the  United  States  and  the 
Stnte. 

Such  a  discharge  does  not  affect: 

1.  A  debt  or  duty  to  the  United  States;  or 

2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  received 
or  collected  by  any  person  as  a  public  officer,  or  in  a  fiduciary 
capacity,  or  a  cause  of  action  specified  in  section  1069  of  this 
act,  or  a  judgment  recovered  upon  Ruch  a  cause  of  action. 

Bzcept  as  prescribed  in  this  section,  the  discharge  exonerates 
the  petitioner  from  a  debt  or  other  liability  to  the  State,  in  like 
manner  and  to  the  same  extent,  as  from  a  debt  or  liability  to  an 
IndiTiduaL 

Art.  7,  Bl  29  and  80,   R.  8..  am'd;  U  ISSe,  ch.  Sl 

8  2180.  InAOlvent  to  be   released  from  Impriaonment* 

If,  at  the  time  when  the  discharge  is  granted,  the  petitioner  is 
ander  arrest,  by  virtue  of  an  execution  against  his  person  issued, 
or  an  order  of  arrest  made,  in  an  action  or  special  proceeding, 
founded  upon  a  debt  or  liability  from  which  he  is  discharged,  as 
prescribed  in  the  foregoing  sections  of  this  article,  he  must  be 
released  from  the  arrest,  upon  producing  to  the  officer  his  dis-* 
charge,  or  a  certified  copy  of  the  record  thereof.  If  the  adyerse 
party  wishes  to  test  the  validity  of  the  discharge,  he  may  pro- 
cure a  new  order  of  arrest,  or  cause  a  new  execution  to  be  issued^ 
as  the  case  reqolres. 

Art.  8,  i  84.  B.  8. 

I    2186.    IMachnrire,    when    void. 

A  discharge,  granted  as  prescribed  in  this  article,  is  void,  in 
either  of  the  following  cases: 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the  affidavit 
annexed  to  his  petition  or  schedule,  or  upon  his  examination  in 
relation  to  any  material  fact,  concerning  his  property  or  his 
debts,  or  to  any  other  material  fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in  any  way 
transfers  or  assigns,  any  of  his  property,  or  collects  any  debt  or 
demand  owing  to  him,  and  does  not  give  a  just  and  true  account 
thereof,  upon  the  hearing  or  trial,  and  does  not  pay  the  money 
so  collected,  or  the  value  of  the  property  so  sold,  transferred,  or 
assigned,  as  prescribed  in  this  article. 

3.  Where  he  secretes  any  part  of  his  property,  or  h  book, 
voucher,  or  paper  relating  thereto,  with  intent  to  defraud  his 
creditors. 

4.  Where  he  fraudulently  conceals  the  name  of  any  creditor, 
or  the  sum  owing  to  any  creditor,  or  fraudulently  misstates  such 
a  snm. 

5.  Where,  in  order  to  obtain  his  discharge,  he  procures  any 
person  to  become  a  consenting  creditor  wilfully,  intentionally  and 
knowingly  for  a  sum  not  duo  from  him  to  that  person  in  good 
faith,  or  for  n  sum  gl-enter  tbnn  thnt  for  which  the  holder  of  a 
demand,  pttrrhnFf^rl  or  ns-si^iuil,  U  doomed  a  creditor,  as  pre* 
■cribed  ia  this  article. 
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6.  Where  he  pays,  or  consents  to  the  payment  of,  any  portion 
of  the  debt  or  demand  of  a  creditor,  or  grants  or  consents  to  the 
granting  of  any  gift  or  reward  to  a  creditor,  upon  an  express  or 
implied  contract,  trust,  or  understanding,  that  the  creditor  so 
paid  or  rewarded  should  be  a  consenting  creditor,  or  should  ab- 
stain or  desist  from  opposing  the  discharge. 

7«  Where  he  is  guilty  of  any  fraud  whatsoever,  contrary  to  the 
.  true  intent  of  this  article. 

Art.  3,  t  86,  B.  S..  am'd. 

f  2187,  InTalldfty  may  be  proved  on  motion  to  vacitte 
order  of  arreiit,  eto. 

Where  a  person,  who  has  been  discharged  as  prescribed  in  this 
article,  is  afterwards  arrested  by  virtue  of  an  order  of  arrest, 
made,  or  an  execution  issued,  in  an  action  founded  upon  a  debt 
or  liability  from  which  he  is  so  discharged,  the  adverse  party 
may  oppose  his  application  to  be  released  from  the  arrest  by 
proof,  by  affidavit,  of  any  cause  for  avoiding  the  discharge,  for 
want  of  jurisdiction,  or  as  specified  in  the  Inst  section.  If  such 
a  cause  is  established,  the  application  must  be  denied. 

Art.  7,  tf  21  and  22;  a.  8.   See  §  686,  ante. 
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article:  sbcoivd. 

sxemption  from  arrest^  or  discliarge  from  imprisoMnent,  of  an 
iruolvent  debtor. 

Sec.  2188.  Who  may  be  exempted,  and  by  what  court. 
2188.  Ck>ntent8  of  petition. 

2190.  Petitioner's    scbedule. 

2191.  His    affidavit. 

2192.  Order  to  show  caase. 

2193.  Hearing,    etc. 

2194.  Order    directing    assignment;    asBlgnmeut    pursuant    tberetA. 

2195.  When    discbarge    to    be    granted;    effect    thereof. 

2196.  Discbarge   to    be    recorded,    etc. 

2197.  Petitioner   to   be   released   from    imprisonment. 

2198.  Debts  not   affected,   etc. 

2199.  Dlscbargc,  wben  yold. 

f  2188.  [Am'dy  1805.]  \%'ho  may  be  exempted,  and  Uj 
ynrlkat  court. 

An  insolvent  debtor  may  be  exempted  from  arrest,  or  dis- 
charged from  imprisonment,  as  prescribed  in  this  article.  Foi 
that  purpose,  lie  must  applj',  by  petition,  to  the  county  court  of 
the  count  J'  in  which  he  resides,  or  is  imprisoned;  or,  if  he  resides 
or  is  imprisoned  in  the  city  of  New-York,  to  the  supreme  court. 
A  person,  who  has  been  admitted  to  the  jail  liberties,  is  deemed 
to  be  imprisoned,  within  the  meaning  of  this  article. 

2  B.  S.  28.  i  1  (2  Edm.  29);  L.  1895,  cb.  946.    See  $  2200.  post. 

8   2189.  Contents  of   petition. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the 
insolvent,  and  specify  his  residence,  and  also,  if  he  is  in  prison, 
the  county  in  which  he  is  imprisoned,  and  the  cause  of  his  im- 
prisonment. It  must  set  forth,  in  substance,  that  he  is  unabk 
to  pay  all  his  debts  in  full;  that  he  is  willing  to  assign  his  prop- 
erty for  the  benefit  of  all  his  creditors,  and  in  all  other  respecti? 
to  comply  with  the  provisions  of  this  article,  for  the  purpose  of 
being  exempted  from  arrest  and  imprisonment,  as  prescribed 
therein;  and  it  must  pray,  that  upon  his  so  doing,  he  may  there- 
after be  exempted  from  arrest,  by  reason  of  a  debt,  arising  upon 
a  contract  previously  made;  and  also,  if  he  is  imprisoned,  that 
he  may  be  discharged  from  his  imprisonment.  It  must  be  veri- 
fied by  the  affidavit  of  the  insolvent,  annexed  thereto,  taken  on 
the  day  of  the  presentation  thereof,  to  the  effect,  that  the  petition 
is  in  all  respects  true  in  matter  of  fact. 

2  B.  S.  28.  i  1  (2  Edm.  29).      See  S  2151.  ante. 

{    2190.    Petitioner's    acliedule. 

The  i)etitioner  must  annex  to  his  petition,  a  schedule,  in  all 
respects  similar  to  that  required  of  an  insolvent,  as  prescribed  in 
section  2162  of  this  act. 

Id.,  part  of  1  2.    See  §  2162,  ante. 

S  2191.  [Am'd,  1896.]    Hl»  nffldavlt. 

Ati  affidavit,  in  the  following  form,  subscribed  and  taken  by 
the  petitioner,  bofore  the  county  judge,  or,  in  the  city  of  New- 
Tork,  before  a  justice  of  tlie  supreme  court,  must  be  annexed 
to  the  schedule: 
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**  I,  ,  do  Bwear  "  (or  **  affirm  ",  as  the  case  may  bo,)  "  that 

the  matters  of  fact,  slatted  in  the  schedule  hereto  uunexed,  are, 
in  all  respects,  just  and  true;  that  I  have  not,  at  any  time,  or  ia 
any  manner  whatsoever,  disposed  of  or  made  over  any  part  of 
my  property,  not  exempt  by  express  provision  of  Ipw  from  levy 
and  sale  by  virtue  of  an  execution,  tor  the  future  benefit  of  my- 
self or  my  family,  or  disposed  of  or  made  over  any  part  of  my 
Eroperty,  in  order  to  defraud  any  of  my  creditors;  and  that  1 
ave  not  paid,  secured  to  be  paid,  or  in  any  way  compounded 
with,  any  of  my  creditors,  with  a  view  that  they  or  any  of  them 
should  abstain  from  opposing  my  discharge'*. 

2  R.  S.  28,  remuiader  of  }  2.  am'd;  L.  1896,  ch.  840.    See  |  21G8.  ante, 

f  S192.  Order  to   mlkOTV  cause. 

The  petition,  and  the  i>aper8  annexed  thereto,  must  be  pre- 
sented to  the  court,  and  tiled  with  the  clerk.  The  court  must 
thereupon  make  an  order,  requiring  all  the  creditors  of  the  i)eti- 
tioner  to  show  cause  before  it,  at  a  time  and  place  therein  speci- 
fied, why  the  prayer  of  the  i)Otitionor  should  not  be  granted; 
and  directing  that  the  order  be  published  and  served,  in  the 
manner  prescribed  in  section  21G5  of  this  act,  for  the  publication 
and  service  of  an  order,  made  as  therein  prescribe*!. 

Id.,  SS  3  and  4,'  uinU.    Sec  §§  2164,  21C5,  ante. 

5   2103.   Hearlugr,    etc. 

The  provisions  of  wclious  2160,  2107.  21G8,  2160,  2170,  2172, 
and  2173  of  this  act,  apply  to  a  special  proceeding,  taken  as  pre- 
'scribed  in  this  article. 

Id.,  §§  5,  G.  and  7.  See  SI  2166,  2167.  2168.  2160.  2170.  2172.  2173.  ante. 

S  2104.  Order  dlrectlngr  amtlfirnmeiiti  asnlffninent  par* 
•nant  thereto. 

An  order,  directing  the  execution  of  an  assignment,  must  be 
made  by  the  court,  where  it  appears,  by  the  verdict  of  the  jury, 
or,  if  a  jury  has  not  been  demanded,  or  the  jurors  have  been 
discharged  by  reason  of  their  inability  to  agree,  where  it  satis- 
factorily appears  to  the  court,  as  follows: 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  schedule  annexed  to  his  petition  is  true. 

3.  That  he  has  not  been  guilty  of  any  fraud  or  concealment, 
in  violation  of  the  provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  the  matters  rc- 
qaired  of  him  by  this  article. 

The  provisions  of  sections  2175.  2176,  and  2177  of  this  act, 
apply  to  the  order  prescribed  in  this  section,  and  to  the  assign- 
ment made  in  pursuance  thereof,  except  that  the  trustee  or  trus- 
tees must  be  nominated,  as  well  as  appointed,  by  the  court. 

Id..  83  8  and  0.  am'd.      See.  also,  fiS.2176.  2176.  2177.  ante. 

S  210S.  "When  dliicltarire  to  be  granted  |  effect  thereof. 

Upon  the  production,  by  the  petitioner,  of  the  certificates  of 
the  trustee  or  trustees,  and  the  county  clerk,  to  the  eflFect  pre- 
scribed in  section  2178  of  this  act.  the  court  must  grant  to  thie 
petitioner  a  diarharge,  declaring  that  the  petitioner  is  forever 
thereafter  exempted  from  arrest  or  imprisonment,  by  reason  of 
any  debt  due  at  the  time  of  nmlHng  the  osBignment.  or  contrscted 
before  that  time,  thoush  pny.O)]'^  nficrwards;  or  by  reason  ot 
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any  liability  incurred  by  him,  by  making  or  intiorsiag  a  promi*- 
8ory  noie,  ur  by  accepting,  drawing,  or  iuc'orsUi^;  a  bill  ot  ez* 
<!h/ui^e,  before  the  execution  of  the  assignment;  or  in  consequence 
of  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the  whole 
or  any  part  of  the  money  secured  thereby,  whether  the  payment 
Ib  made  before  or  after  the  execution  of  the  assignment,  with 
the  eKceptUma  specified  in  section  2218  of  this  act.  The  dis- 
charge shall  have  the  effect  therein  declared,  as  prescribed  in 
fluF  section, 

.  ^.  8.  28,  I  10.  am'd.  See  S  2177,  ante,  and  9  221S,  pOBt;  see  U  29  and 
SO  of  art.  7.  U.  S.,  am'd;  JU  Ib&tf.  ch.  z. 

I  2196.  DiB<%liar9e  to  be  reeordedy  eit^ 

The  provisions  of  section  2181  of  thib  axrt  apply  to  the  dle- 
cfharge,  and  to  the  petition  and  other  paijere  upon  which  it  was 
granted. 

Section  19,  art  7»  B.  8.,  am*d  by  L.  1866,  eh.  116  (6  Bdm.  701). 

S  2107.  Petltleaev  to  be  released  from  fmprlMonment. 

If,  at  the  time  whon  the  discharge  is  granted,  the  petitioner  is 
imprisoned,  by  virtue  of  an  execution  against  iiis  person  issued, 
or  of  an  order  of  arrest  made,  in  an*  action  or  8.)ecml  proceeding 
founded  upon  a  debt,  liability,  or  judgment,  as  to  which  he  is 
exempted  from  arrest  or  impi-isonmcut,  as  proscribed  in  the  last 
section  but  one,  the  officer  must  forthwitli  release  him,  on  pro- 
duction of  the  discharge,  or  a  certitied  copy  of  the  record  thereof. 

Id.,    S    11,    am'd. 

I  2108.  Debt*  not  affected,  ete* 

A  debt,  demand,  judgment,  or  decree,  againet  an  insolvent,  dis- 
charged as  prescribed,  in  this  article,  is  not  affected  or  impaired 
by  the  discharge;  but  it  remains  valid  and  effectual,  against  all 
his  property,  acquired  after  the  execution  of  the  assignment.  'iTie 
lien,  acquired  by  or  under  a  judgment  or  decree,  upon  any  prop- 
erty of  the  insolvent,  is  not  affected  by  the  discharge. 

Id.,  S  12. 

i  2199.  DIaeharire,   vrben  void. 

A  discharge,  granted  to  an  insolvent  as  prescribed  in  this  article, 
is  void,  in  tne  same  cases,  so  far  as  they  are  applicable,  in  which 
a  discharge,  granted  as  prescribed  in  article  lirst  of  this  title, 
is  therein  declared  to  be  void;  and  the  validity  of  such  a  dis* 
charge  may  be  tested  in  the  same  manner. 

Id.,  I  18.    See  H  2184,  2186,  ante. 
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ARTICLE   THIRD. 

IHschargeofan  imprisoned  judgment  debtor  from  impriaonnient, 

See.  2200.  Who  may  be  dlscharsed. 

2201.  To  what  court  application  to  be  mado. 

2202.  Wben   petition    may   be    presented. 

2203.  Ck>ntent8  of  petition;    scbednle. 

2204.  Affidarlt    of    petitioner. 
2200.  Notice  to  creditors. 

2206.  Id.;   wben  Berrice  cannot  be   made. 

2207.  Id.;  wben  State  a  creditor. 

2208.  Proceedings  on    presentation   of   petition. 

2209.  Adjournment. 

2210.  Proceedings   on   adjourned   day. 

2211.  Assignment;    elTect    tboreof. 

2212.  Dlscbargo;    wben  to  be  granted. 

2213.  Petitioner's    property    still    liable. 

2214.  Wben   creditor  may  Issue  new  execution  against  person. 

2215.  Powers  and  duties  of   trustees. 

2216.  Creditor  may  notify  debtor  to  apply  for  discbarge. 

2217.  Effect  of  failure   so  to   apply. 

2218.  Debtor  to  United  States,  etc.,  not  to  be  dlscbarged. 

%  «200.  IVho  may  be  df  acjiargred. 

A  person  imprisoned  by  virtue  of  an  execution  to  collect  a  Bum 
oi  tooney,  issued  in  a  civil  action  or  special  proceeding,  may  be 
discharged  from  the  imprisonment,  as  prescribed  In  this  article. 
A  person  who  has  been  admitted  to  the  jail  liberties,  is  deemed 
to  be  iidprisoned,  within  the  meaning  of  this  article. 

a  R.  8.  81.  i  1  (2  Edm.  31).  as  am'd.  L.  1847.  cb.  300,  §  1. 
On  JastlG<>*i  transcript,  see  ft  3033,  post. 

I  220lJ  [Am*d,  1805.]  To  wltnt  court  application  to  be 
made. 

Application  for  such  a  discharge  must  he  made  by  petition, 
addressed  to  the  court  from  which  the  execution  issued;  or  to 
the  county  court  of  the  county  in  which  he  is  imprisoned;  or,  if 
he  is  imprisoned  in  the  city  of  New- York,  to  the  supreme  court. 

id.,   part  of  {  h  Rm'd;  L.   1885.   ch.   946. 

I  2202.  IVben  petition  may  be  presented. 

A  person  so  imprisoned,  may  apply  for  such  a  discharge,  at 
any  time;  unless  the  sum,  or,  where  he  is  imprisoned  by  virtue 
of  two  or  more  executions,  the  aggregate  of  the  sums,  for  which 
he  is  imprisoned,  exceeds  five  hundred  dollars;  in  which  case, 
he  cannot  present  such  a  petition,  until  he  has  been  imprisoned, 
by  virtue  of  the  execution  or  executions,  for  at  least  three  months. 

Id.,  §  2,  and  part  of  ft  1. 

8  22B08.  Contents  of  petition  |  scbednle. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the  peti- 
tioner; and  it  must  state  the  cause  of  his  imprisonment,  by  setting 
forth  a  copy,  or  the  substance,  of  the  execution,  or,  if  there 
are  two  or  more  executions,  of  each  of  them.  The  petitioner 
must  annex  thereto,  and  present  1  herewith,  a  schedule,  containing 
a  just  and  true  account  of  all  his  property,  and  of  all  charges 
affecting  the  same,  as  the  nrooerty  and  charges  existed  at  the 
time  when  he  was  first  imprisoned,  and  also  as  they  exist  at  the 
time  when  the  petition  is  prepared;  together  with  a  just  and  true 
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account  of  ail  deeds,  becurities,  books,  vouchers,  and  impvrSf  re- 
lating to  the  properly,  and  to  the  cuarges  thereupuu. 
2  R.  S.  81,   9  4,  am'd. 

i    2204.    Ailldavit    of    petitioner. 

An  affidarit,  in  the  follo\viiig  lorm,  subscribed  and  taken  b) 
the  petitioner,  on  the  day  of  the  presentation  of  tlie  petition^ 
must  be  annexed  to  the  petition  and  schedule: 

"  1, ,  do  swear  *'  (or  **  affirm  ",  as  the  case  may  be),  "  that 

the  matters  of  luct,  staled  in  the  petition  and  schedule  hereto 
iiiiuexed,  are,  iu  all  respects,  just  and  true;  aud  that  I  have  not, 
at  any  time  or  iu  any  manner  whatsoever,  disposed  of  or  mad(> 
over  an\  part  of  my  prOt)erty,  not  exempt  by  express  provision 
of  law  XI  om  li  vy  and  sale  by  vu-lue  of  an  execution,  for  the  future 
benefit  of  m>belf  or  my  family,  or  disposed  of  or  made  over  any 
part  of  uiy  property,  with  intent  to  injure  or  defraud  any  of  my 
creditors  ". 

Id.,  i  5.  am*a.    See  §§  2163  and  2191.  ante. 

{  2205.  Notice  to  credltom. 

At  least  fourteen  days  before  the  petition  is  presented,  the  peti- 
tioner must  serve,  upon  the  creditor  iu  each  execution,  by  virtue 
of  which  he  is  imprisoned,  a  copy  of  the  petition  and  of  the 
schedule;  together  with  a  written  notice  of  the  time  when,  and 
place  where,  they  will  be  presented.  If,  by  reason  of  changes  oc- 
curring after  the  service,  it  is  necessary,  before  presenting  the 
petition  and  schedule,  to  correct  any  statement  contained  in  the 
schedule,  the  correction  may  be  made  by  a  supplemental  schedule, 
a  copy  of  which  need  not  be  served,  unless  the  court  so  directs. 

Id.,   i  3,  am'd. 

i  2206.  Id.  I  -wlien  service  cannot  be  made. 

The  papers,  specified  in  the  last  section,  may  be  served,  either 
upon  the  creditor  or  his  representative,  or  upon  the  attorney  whose 
name  is  subscribed  to  the  execution;  and,  in  either  case,  in  the 
manner  prescribed  in  this  act  for  the  service  of  a  paper  upon  an 
attorney,  in  an  action  in  the  supreme  court.  Where  it  is  made  to 
appear  by  affidavit,  to  the  satisfaction  of  the  court,  that  service 
cannot,  with  due  diligence,  be  so  made  within  the  State,  upon 
either,  the  court  may  make  an  order,  prescribing  the  mode  of 
service,  or  directing  the  publication  of  a  notice  in  lieu  of  service, 
in  such  a  manner  and  for  such  a  length  of  time,  as  it  thinks 
proper;  and  thereupon,  it  may  direct  an  adjournment  of  the  hear- 
ing to  such  a  time  as  it  thinks  proper. 

Id.,  part  of  f  8. 

S  2207.  Id. J  when  State  a  creditor. 

Where  the  State  is  a  creditor,  the  papers  must  be  served  upon 
the  attorney-general,  who  must  represent  the  State  In  the 
proceedings. 

Art.    7,    f   80,    R.    S. 

I  2208.  Proceedlnirs  on  presentation  of  petition. 

Upon  the  presentation  of  the  petition,  schedule,  and  affidavit, 

with  due  proof  of  servioe  or  puhliontion,   as  prescribed   in   the 

last  three  sections,  the  court  niufrt  make  an  order,  directing  the 

petitioner  to  be  brought  before  it.  on  a  day  designated  therein; 
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and  on  that  day,  or  on  such  other  days  as  it  appoints,  the  coart 
must,  in  a  summary  way,  hear  tlie  allegatious  uuU  pioois  on  tue 
parties.  If  the  court  is  satis  tied  that  the  petition  and  schedule 
are  correct,  and  tliut  the  petitioner's  proceedings  are  just  and 
fair,  it  must  make  au  order,  directing  the  petitioner  to  execute  to 
one  or  more  trustees,  designated  in  the  order,  an  assignment  of 
all  his  preperty,  not  expressly  exempt  by  law  from  levy  and  sale 
by  virtue  of  an  execution;  or  of  so  much  thereof  as  is  sufficient 
to  satisfy  the  execution  or  executions,  by  virtue  Qt  which  he  is 
imprisoned. 
Art.  6,  §  6,  B.  B.,  am'd. 

§  22<M>.  Adjournment 

Upon  sufficient  cause  being  shown  by  a  creditor,  the  court  may, 
from  time  to  time,  adjourn  the  hearing;  but  not  to  a  day  later 
than  three  months  alter  the  presentation  of  the  petition. 

Id.,    I   7,    am'd. 

I  2210.  ProceedinflT*  on  adjourned  dar* 

An  objection  to  a  matter  of  form  shall  not  be  received  upon  an 
adjourned  day;  and,  uuk'ss  the  opposing  creditor  satishes  the 
court  that  the  proceedings  on  the  part  of  the  petitioner  are  not 
just  and  fair,  the  court  must  direct  an  assignment,  as  prescribed 
in  the  last  section  but  one,  and  must  grant  a  discharge,  as  pre- 
scribed in  the  following  sections  of  this  article. 

w.,  <  8. 

S  2211.  Aaafgrnment;  effect  thereof. 

The  assignment  must  be  acknowledged  or  proved,  and  certified, 
ia  like  manner  as  a  deed  to  be  recorded  in  the  county,  and  must 
be  recorded  in  the  clerk's  office  of  the  county  where  the  petitioner 
is  imprisoned.  Where  it  appears,  from  the  schedule  or  otherwise, 
that  real  property  will  pass  thereby,  the  assignment  must  also  be 
recorded  as  a  deed,  in  the  proper  office  for  recording  deeds,  of 
each  county  where  the  real  property  is  situated.  The  assign- 
ment vests  In  the  trustee  or  trustees,  for  the  benefit  of  the 
judgment  creditors  in  the  executions,  by  virtue  of  which  the  peti- 
tioner is  imprisoned,  all  the  estate,  right,  title,  and  interest  of 
the  petitioner  in  and  to  the  property,  so  directed  to  bo  assigned. 

Id.,  part  of  (  0;  also  port  of  (  20,  art.  7.      See  |  2177.  ante. 

g  2212.  DlMcharipe,  irhen  to  1>c  granted. 

TTpon  the  production,  by  the  petitioner,  of  sntisfnctory  evidence, 
that  the  petitioner  has  actually  delivered  to  the  trustee  or  trus- 
tees all  the  property  so  directed  to  be  assigmd,  wliich  is  canoblo  of 
delivery;  or  upon  the  petitioner's  giving  security,  npp'ovod  by  the 
court,  for  the  future  delivery  thereof;  the  court  must  make  an  or- 
der, discharging  the  petitioner  from  imprisonment,  by  virtue  of 
each  execution,  specified  in  hia  petition.  The  sheriff,  upon  being 
served  with  a  certified  copy  of  the  order,  must  discharge  the 
petitioner  as  directed  therein,  without  any  detention  on  account 
of  fees. 

Td..  S§  10  and  11.    Sec  $  2200,  nnte. 

9   2213.   Petitioner*!!   property  ntlll   liable. 

Notwithstanding  such  a  di.^chnrpe.  tho  ludrm'^nt  cre<1itor  in  the 
execution  has  the  same  remedies,   against   the  property  of  the 
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petitioner,  for  any  siirn  ilno  upon  bis  jii(l{?mont,  .  which  ho  liad 
before  the  exei-utiou  was  issued:  but  tho  iM>titioner  shall  not, 
except  as  is  otherwise  specially  prescribed  in  the  next  section,  be 
niprain  imprisoned  by  virtue  of  an  execution  upon  the  same  judg- 
ment, or  arrested  in  an  action  thereupon. 
Art.  6,  S  12,  R.  S.,  am'd. 

§  12214.  When  creditor  may  Issue  nevr  execution  airatnst 
person. 

If  the  petitioner  is  convicted  of  perjury,  committed  in  any  of 
the  proceedings  upon  his  petiti«)n,  any  judprnent  creditor,  by  virtue 
of  whose  execution  he  was  imprisoned,  may  issue  a  new  execu- 
tion against  his  person. 
Id..  S  13. 

I  2215.  Pollers  and  duties  of  trustee. 

The  trustee  must  collect  the  demands,  and  sell  the  other  prop- 
erty assigned  to  him.  He  must  api>ly  the  proceeds  thereof,  after 
deducting  his  commi8.sions  and  exi)euses  allowed  by  law,  as  fol- 
lows : 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprisonment  and 
discharge  of  the  petiti<mer. 

2.  If  any  surplus  remains,  to  the  payment  of  the  creditors, 
by  virtue  of  whose  executions  the  petitioner  was  imprisoned 
when  he  presented  his  petition:  or,  if  there  is  not  enough  to  pay 
them  in  full,  to  the  payment  to  each,  of  a  proportionate  part  of 
the  sum  due  upon  Lis  execution. 

3.  If  any  surplus  remains,  he  must  pay  it  over  to  the  petitioner, 
or  his  executor  or  administrator. 

Personal   service   upon   a   creditor,   or  his   attorney,   of  written 
notice,  of  the  time  and  place  of  nuiking  a  distribution,  as  pre- 
scribed in  subdivision  second  of  this  section,  has  the  same  effect 
as  publishing  a  notice  thereof,  in  a  case  prescribed  by  law. 
Id.,  S  16.  « 

§  2210.  Creditor   may   notify  debtor  to  apply  for  dlMc]iar|i:c* 

Where  a  person  l.as  been  imprisoned  by  virtue  of  an  execution, 
for  the  space  of  three  months  after  he  was  entitled,  by  the  pro- 
visions of  this  article,  to  ai)ply  for  a  («ischarge:  and  has  neither 
made  such  an  appli<*ation,  ncir  api)li»'(l  for  discharge  under  the 
provisions  of  article  first  of  this  title:  the  judgment  crerlitor,  by 
virtue  of  whose  execution  he  is  imprisoned,  may  serve  upon  the 
prisoner  a  written  notice,  rcfjuiring  him  to  apply  for  his  dis- 
charge, according  to  the  provisicms  of  this  article. 

Id.,  f  IG. 

§   2217.  Effect    of  failure  so   to   apply. 

If  the  prisoner  does  not.  within  thirty  days  after  personal  ser- 
vice of  such  a  notice,  either  present  a  ])ctiiion  to  the  proper  court, 
as  prescribed  in  article  first  of  this  title,  or  serve,  upon  the  cred- 
itor giving  the  notice,  a  copy  of  a  petition  and  schedule,  with  a 
notice  of  his  intention  to  apply  for  his  discharge,  as  in-escribed  in 
this  article;  or  if.  after  such  a  presentntion  or  service,  he  does  not 
diligently  proceed  thereupon  to  a  decision,  he  shall  be  forever 
barred  from  obtaining  his  dis'hnrjre  under  the  provisions  of  this 
article,  or  of  article  first  of  tins  title. 

Id.,   9  17;   L.    1857.   ch.  427.     Sc<»  §  14f>4,   ante. 
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i  8218,  Debtor  to  United  Stateii,  etc.,  toot  to  be  dlsctmrvrecft 

Neither  of  the  following  named  persons  shall  be  discharged  from 
imprisonment,  under  the  provisions  of  this  article: 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes  or  for 
money  received  or  collected  by  any  person,  as  a  public  officer  or 
in  a  fiduciary  capncity,  or  a  cause  of  action  specified  in  "section 
19G9  of  this  act  or  a  judgment  recovered  upon  such  a  caose  of. 
action. 

ParU  of  §§  29  and  30,  nit.  7.  R.  S.      Sec  f  2184,  ante. 
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ARTICLE  FOURTH. 

Cart  of  the  property  of  a  person  eomfinedfor  crime. 

flee.  2219.  Wben  and  to  what  court  application  to  be  made. 

2220.  Who   may    apply. 

2221.  Creditor  must   relinqulBh  security. 

2222.  Contents   of    petiiiuii. 

2223.  Copy  of   senieuce   uiid   alfidarit   to   be  presented. 

2224.  Proceedings    uix>ti    pretfeutution    of    the    papers. 
2226.  Id.;    on    return   of   order    to   show   cause. 

2226.  Effect    of    order    appointing    trustee. 

2227.  Uemoval    of    tiuKtee;    api>ulntnicut    of    new    trustee. 

2228.  Prisoner's   property;    bow   applied. 

2229.  Id.;   to  be  uelivoied  to  hlui  on  his  discharge. 

2230.  Application  of  this  mi  tide  lo  persons  heretofore  stnlenced. 

I  2219.  [Am'd,  1805.]  When  and  to  vrbat  court  appllca^ 
tlon  to  be  n&ade. 

Where  a  person  is  imprisoned  in  a  State  prison,  for  a  term  less 
than  for  life;  or  in  a  penitentiary  or  county  jail,  for  a  criminal 
offence,  for  a  longer  term  than  one  year;  one  or  more  trustees,  to 
take  charge  of  his  property,  may  he  appointe<l,  as  prescribed  in 
this  article,  by  the  county  court  of  the  couuty,  or  the  supreme 
court  in  the  judicial  district,  where  he  resided  at  the  time  of  his 
imprisonment;  or,  if  he  was  not  then  a  resident  of  the  State, 

^  where  he  is  imprisoned. 

'     2  R.  S.  15,  art.  1,  S  1  (2  Edm.  15);  L.  1895.  ch.  946. 

i  2220.  'Who  may  apply. 

A  petition  for  such  an  appointment  may  be  presented  by  either 
of  the  following  persons: 

1.  A  creditor  of  the  prisoner. 

2.  The  prisoner's  husband,  wife,  or  child. 

3.  One  or  more  of  his  next  of  kin,  or,  where  he  owns  f^al 
property,  of  his  heirs  presumptive. 

4.  A  relatiTe  whom  he  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  his  infant  child 
or  children. 

Part  of   H    1   and  4. 

S  2221.  Creditor  mniit  rellnqoiiili  fiecnrlty. 

A  creditor  of  the  prisoner,  who  has  a  judgment,  mortgage, 
or  other  security,  specified  in  section  2158  of  this  act,  cannot 
apply  for  such  an  appointment,  with  respect  to  the  debt  so  se- 
cured, unless  he  appends  to  or  includes  in  his  petition,  the  declara- 
tion, required  by  that  section  from  a  consenting  creditor;  which 
declaration  has  the  same  effect  as  the  declaration  of  a  consenting 
creditor,   as  therein   specified. 

Art.  7.  R.  S..  S  11.      See  §  2158,  ante. 

I  2222., Contents  of  petition. 

The  petition  must  be  in  writing,  and  verified  by  the  aflSdavit 
of  the  petitioner,  to  the  efiFect.  that  the  matters  of  fact  therein 
stated  are  true,  to  the  best  of  the  petitioner's  knowledge  and 
belief.  It  must  set  forth  the  facts,  showing  that  the  applicant 
is  entitled  to  make  the  apnlication,  and  that  the  ap?lication  is 
made  to  the  proper  court;  the  name  and  residence  of  each  person, 
who  is  entitled  to  make  such  an  anplication.  ns  prescribed  in  the 
•laBt  section  but  one.  except  the  fifth  sulxJi vision  thereof;  and  a 
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brief  description  of  the  property,  real  and  personal,  of  the  piis* 
oner,  and  tlie  value  thereui.  li  the  applicaui  m  a  creditor,  &iiti 
not  a  resident  of  the  {Stale,  he  must  annex  to  his  petition,  the 
papers  specified  in  section  2161  of  this  act.  If  any  of  the  tacta^ 
herein  required  to  be  set  forth,  cannot  be  ascertained  by  the  peti- 
tioner, after  the  exercise  of  due  diligence,  that  fact  must  be 
stated;  and  the  court  may,  in  its  discretion,  i>>iie  a  subpoena, 
requiring  any  person  to  attend  and  testify,  respecting  any  mat- 
ter, which,  in  its  opinion,  ought  to  be  more  lully  and  certainly 
set  forth. 
See    (    2101,    ante. 

i  2223.  Copy  of  Aentenoe  and  afflda'rlt  tO  lie  preaenteil* 

The  petition  must  be  accompanied  with  a  copy  of  the  sentence 
of  couTiction  of  the  prisoner,  duly  certified  by  the  clerk  of  the 
Cuurt  by  which  he  was  sentenced,  under  the  seal  thereof;  to- 
gether with  an  afiidavit  of  the  applicant,  stating  that  the  person 
BO  convicted  is  actually  imprisoned  thereunder. 

Art.  2,  B.  S.,  5  2.  in  part. 

S'2224.  Proceedingr*  upon  preaentatlon  of  tbe  papenu 

Upon  the  presentation  of  the  papers,  the  court  may,  in  its  dis- 
cretion, make  an  order,  either  appointing  one  or  more  fit  persons 
trustees  of  the  property  of  the  prisoner;  or  requiring  all  creditors 
of  the  prisoner,  and  all  persons  interested  in  his  estate,  to  show 
cause,  at  a  time  and  place  specified  therein,  why  such  an  appoint- 
ment should  not  be  made.  In  the  latter  case,  the  order  mast 
direct  the  manner  of  service  thereof,  by  publication  or  otherwise. 

Id.,   part  of  8  2. 

S  2225.  Id.;  on  retnrn  of  order  to  ahovr  oanae. 

Ui)on  the  return  of  an  order  to  show  cause,  made  as  prescribed 
in  the  last  section,  proof  of  the  service  thereof,  as  required 
thereby,  must  first  be  made;  whereupon  the  court  must  hear  the 
n negations  and  proofs  of  the  creditors  and  other  persons  interested 
in  the  estate,  who  appear.  Where  the  prisoner  is  indebted  to  any 
person,  the  court  must  appoint  one  or  more  trustees,  unless  the 
persons  interested  in  the  prisoner's  property  pay  the  debt,  or 
c:ive  such  security,  as  the  court  prescribes,  for  the  payment 
thereof,  either  absolutely,  or  contingently  upon  a  recovery  in  nn 
action;  in  which  case,  or  where  the  prisoner  is  not  indebted,  the 
court  may  grant  or  delay  the  prayer  of  the  petition,  as  justice 
requires. 

I  2220.   Effect   of  order  appointing  trn»tee. 

The  entry  of  the  order,  appointing  one  or  more  trustees,  and 
the  filing  of  the  papers  upon  which  it  was  granted,  vest  in  the 
trustee  or  trustees  all  the  right,  title  and  interest  of  the  prisoner, 
n  and  to  any  property,  real  or  personal.  Where  the  prisoner  owns 
real  property,  an  exemplified  copy  of  the  order  must  be'  recorded, 
n  the  proper  oflico  for  recording  deeds,  in  each  county  where  the 
real  property  is  situated. 

Art.  2,   B.  S.,   i  8.    See  §  2177,   ante 

{  2227.  Removal  of  trncitoei  appointment  of  new  trnatee. 

Upon  the  application  of  any  jhts-  fi,  entitled  to  apply  for  an  cr- 
ier, appointing  trustees  of  flio  |iri«,oner*H  property,  and  upon  sacfa 
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a  notice  as  the  court  prescribes,  to  the  petitioner,  and  to  such  other 
persons  interested,  as  the  court  thinks  proper  to  designate,  the  court, 
by  which  the  order  was  granted,  may,  iu  its  discretion,  remove  any 
.  trustee,  and  appoint  another  in  his  place;  or  may  appoint  one  or 
more  additional  trustees.  The  new  trustee  or  truRtecs,  so  appointed, 
have  the  same  power  and  authority,  are  vested  with  the  same  right, 
title  and  interest,  and  are  subject  to  the  same  duties  and  liabilities, 
as  if  he  or  they  had  been  appointed  by  the  original  order. 

S  S998.  PrlaoBcr'f  property  ;  how  applied. 

After  deducting  their  commissions  and  expenses,  allowed  by  law, 
and  paying  the  prisoner's  debts,  the  trustees  may,  from  time  to  time, 
under  the  direction  of  the  court  by  which  they  were  appointed, 
apply  the  surplus  of  any  money  in  their  hands,  to  the  support  of 
the  prisoner's  wife  and  children,  and  of  such  other  relatives  as  he  is 
bound  to  support,  and  to  the  education  of  his  children. 
Partof  |4,art.  2.R.B. 

I  SSS9.  Id.;  to  be  delWered  to  him  on  hit  dlMcharsr^. 

When  the  prisoner  dies,  or  is  lawfully  dischsu-ged  from  imprison- 
ment, the  trustee  or  trustees  must  deliver  over  to  him.  or  to  his  legal 
representatives,  all  his  property,  remaining  in  their  hands,  after 
deducting  therefrom  their  lawful  expenses  and  commissions. 

Id.,  1 15. 

I  S930.  Applleatlon  of  this  article  to  persons  heretofore 
•enteneed. 

This  article  applies  to  a  prisoner  who  has  been  sentenced  before 
this  chapter  takes  effect,  and  to  his  property;  except  where  one  or 
more  trustees  of  his  property  have  been  theretofore  appointed,  by 
proceedings  taken  in  pursuance  of  a  statute  then  in  force. 
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TITLE  II. 

Summary    proceedings   to   recover    the    possession  of  real 
property. 

Bee.  2281.  When    tenant    may    be    removed. 

2232.  Peraon  holding  over  land  »old    etc.,   mny  bo  reniOTed 
2283.  Id.;   in  case  of  forcible  entry  or  dctaioer. 

2234.  Application;   to  whom   made. 

2235.  Petition   by  person  entitled   to  possession. 

2236.  Notice   to   be    given    in    certain    cases. 

2237.  Petition    by    neighbor    of    bawdy-huutte,    etc. 

2238.  Precept. 

2239.  Id.;   in  New-York  city. 

2240.  Id. ;  how  served. 

2241.  Duty  of  person   to  whom  copy  of    precept   it;  delivered. 

2242.  When  precept  to  be  served  on  landlord  of  bawdy-house,   etc. 

2243.  Proof  of  serrlce  •£  precept, 

2244.  Answer. 

2246.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  Y.  district  court  cau^e  ma^  be  transferred  to  another  court 

tor  trial. 

2247.  TrtaL 

2248.  Adjoomment. 

2249.  Final    order   npon    trial. 

22M.  Amount   of   costs;    how    collected. 
2251.  Warrant  to  dispossess  dcfcuduut. 

2262.  Execution  of  warrant. 

2263.  When   warrant  cancels  lense;   exception 

2264.  Warrant;   when  and  how  stayed. 
2266.  Undertalclug;    how    disix)8ed    of. 
2266.  Redemption    by    lessee. 

2257.  Id.;  by  creditor  of  lessee. 

2268.  The    last    two    sections    qualified. 

2269.  Order  to  be  made  thereupon;   liability  of  person  rediemlnir 

2260.  Appeal. 

2261.  Effect   of   apncal   limited   in   certain   cases. 
22C2.  Warrants;   how  stayed  on  appeal. 

2263.  Appellate  court  may  award  restitution;   action  for  damaget. 
2204.  Application   of   this   title;    effect  of   final  order. 

2265.  How   proceeuings   under  this  title   to  be  stayed. 

S  2231.  "When  tenant  may  be  removed. 

In  either  of  tlie  following  cases,  a  tenant  or  lesfiee  at  will, 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  years, 
of  real  property,  including  a  specific  or  undivided  portion  of  a 
house,  or  otiier  dwelling,  and  his  assigns,  undertenants,  or  legal 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this 
title: 

1.  [AmM,  1S»4.]  Where  he  holds  over  nnd  continues  In 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  terra,  without  the  permission  of  the  land- 
lord: including,  elsowhero  thnn  in  the  city  of  New  York  nnd 
Brooklyn,  a  cnse  whero  the  person  to  be  removed  became  the 
occupant  of  the  promises  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  has 
been  lawfully  ternMiiatod  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired;  but  if  by 
such  agreement  the  servant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  beyond  the  term  of  employment  Buch 
removal  shall  not  be  had  under  this  subdivision  unless  guch 
period  so  permitted  for  occupancy  has  expired,  or  the  relation 
of  master  and  servant  or  omDloyer  and  employee  was  lawfully 
terminated  before  the  expimtjon  of  snch  term  of  employment; 
but  nothing  in  this  subdivision   r>ontained  shall  be  construed  us 

!600 


c.  17,  t.  2  SUMMARY  PROO.  FOR  LAND. 

oreventing  the  removal  of  such  occupant  in  any  other  lawful 
manner. 

JU  1884,  ch.  333. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a 
default  in  the  payment  of  rem,  pursuant  to  the  agreement 
under  which  the  demised  premises  are  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing, 
requiring,  in  the  alternative,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  has  been  served,  in  behalf  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continues 
In  possession  of  the  demised  premises,  or  any  portion  thereof, 
after  default  in  the  payment,  for  sixty  days  after  the  same 
shall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  i)remise8  which  he  has  agreed  in  writing  to  pay  pur- 
suant to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  three  dnyn'  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  thereof  nnd  of  any  interest  and 
l)onalty  thereon,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  th^  landlord,  upon  the  lessee,  as  prescribed 
in  this  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
construed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
l)enefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
three  years  or  loss,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankrupt  law  of  the  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used 
or  occupied  as  a  bawdy-house  or  houne  of  assignation  for  lewd 

eersons,  or  for  any  illegal  trade  or  manufacture,  or  other  illegal 
usiness. 

2  R.  S.  R12.  §  28  (2  Film.  520).  amM;  L.  1849.  ch.  193;  rIho,  }  56.  added 
lir  li.  1868.  oh.  764.  §  1  (7  E<lzn.  336),  and  L.  1873.  ch.  683,  I  1  (9  Rdm. 
063),  cOQBolidnted  and  am'd. 

f  2232.  Person  boldlnar  over  land  sold,  etc.,  may  be  re* 
moved. 

In  either  of  the  following  cases,  a  person,  who  holds  over  and 
continues  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  In  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  rojiresentatives,  may  be  re- 
moved therefrom,  as  prescribed  in  this  title: 

1.  W^here  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  n  person  under  whom  he  claims,  and  a  title 
under  the  snle  has  been  perfected. 

2.  Whore  the  property  has  been  duly  sold,  upon  the  foreclosure. 
by  proceedings  taken  as  prescribed  in  title  ninth  of  this  chapter, 
of  a  mortgage,  exeented  by  him,  or  a  person  under  whom  be 
claims.  nr;l  tlie  title  under  the  foreelosuro  has  been  duly 
perfc'^'d. 

3.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  it  upon  shares,  or 
for  .1  share  of  the  crops,  and  the  time,  fixed  in  the  agreement 
for  his  occupancy,  has  expired. 
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4.  [Aitt»d,  1804.]  Where  he,  or  the  person  to  whom  he  has 
succeeded,  has  intruded  into,  or  squatted  upon,  any  real  property 
without  the  permission  of  the  person  entitled  to  the  possession 
thereof,  and  the  occupancy,  thus  commenced,  has  continued  with- 
out permission  from  the  latter;  or,  after  a  permission  given  b3 
him  has  been  revoked,  and  notice  of  the  revocation  given  to 
the  person  or  persons  to  be  removed. 

Sabd.  4  of  9  28,  R.  8.,  am'd;  L.  1874.  ch.  208,  and  9  81,  B.  8.;  L.  18M, 
Ch.  232. 

9  2233.  Id. I  in  case  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  strong  hand,  nor  with  multitude  of 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  this 
section,  or  who,  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  and  his  assigns,  under- 
tenants, and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  in  this  title. 

2  B.  S.  607,  99  1  and  2  (2  Bdm.  628). 

9  2234.   [Am'd,  189S.]    Application  j  fo  fvbom  made. 

Application  for  removal  of  a  person  from  real  property,  as 
prescribed  in  this  title,  may  be  made  to  the  county  judge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated,  or  If  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  district 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  citv;  if  in  the  city  of  Albany,  or  in  the  city 
of  Troy,  to  a  justice  of  the  justices'  court  of  that  city;  if  in  the  city 
of  Yonkers.  to  the  city  judge  of  that  city;  if  in  the  cities  of 
Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the  municipal 
court  of  said  cities.  Where  the  property  is  situated  in  an  incor- 
porated village,  the  boundaries  of  which  embrnce  portions  of 
two  or  more  towns,  application  may  be  made  to  a  justice  of  the 
peace  of  either  town,  who  keeps  an  office  in  the  village. 

Section  28,  R.  S..  am*d:  L.  1849.  cb.  193  (2  Edm.  R29);  Const.,  art.  6.  9  16; 
CJonst.  1846,  art.  6.  9  16;  L.  1849.  ch.  306;  I.,  isni.  ch.  108 :  Conrt.  18fi», 
nrt.  6,  J  16;  L.  1860.  ch.  205.  9  3;  L.  1875.  cb.  259.  9  1;  L.  18^2.  ch.  324.  9  1; 
L.  1867.  ch.  344,  9  77.  Btibd.  2;  L.  1863.  ch.  189  (6  Edm.  86);  Co.  Proc, 
9  66.  am'd;  L.  1870,  ch.  741,  |  4  (7  E<lm.  774>:  L.  1877.  ch.  187:  L.  1870, 
ch.  886;  L.  1821,  ch.  47.  11;  L.  18.34.  ch.  271,  «9  1  »nd  10;  L.  1872,  ch.  866, 
9  1;  h.  1873.  ch.  61,  9  2:  L.  1878.  ch.  186.  9  7;  L.  1876.  ch.  196,  19  6  and  16; 
L.  1849.  ch.  126,  9  26;  L.  1870,  ch.  470,  9  13;  L.  1854,  ch,  96,  9  25;  L.  1857, 
ch.  361,  9  6;  L.  1895.  ch.  946. 

9  2235.  Petition  by  pemon  entitled  to  poasesalon. 

The  applicntion  mny  bo  mnde  by  the  landlord  or  lossor  of  the 
demised  premises;  the  purchaser,  upon  the  execution  or  fore- 
closoro  sale;  the  i>orson  forcibly  put  out  or  kept  out;  the  person 
with  whom,  as  pwnor.  the  prrrpoment  was  made,  or  the  owner 
of  the  property  "oconpied  nndor  an  agreement,  to  cultivate  the 
property  upon  shares,  or  for  a  share  of  the  crops;  or  the  person 
lawfully  entitled  to  the  possoFsion  of  the  property  intruded  into 
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or  squatted  upon,  as  the  case  requires:  or  by  the  legal  reprc- 
Bcutative,  agent,  or  assignee  of  the  landlord,  purchaser,  or  other 
person,  so  entitled  to  apply.  The  applicant  must  present  to  the 
judge  or  justice,  a  written  petition,  verified  in  like  manner  as 
a  verified  complaint  in  an  action  brought  in  the  supreme  court; 
describing  the  premises  of  which  the  possession  is  claimed,  and 
the  interest  therein  of  the  petitioner,  or  the  person  whom  he 
represents;  stating  the  facts,  which,  according  to  the  proTisions 
of  this  title,  authorize  the  application  by  the  petitioner,  and  the 
removal  of  the  person  in  possession;  naming,  or  otherwise  in- 
telligibly designating  the  person  or  persons  against  whom  the 
special  proceeding  is  instituted,  and,  if  there  are  two  or  more 
such  persons,  and  some  are  undertenants  or  assigns,  specifying 
who  are  principals  or  tenants,  and  who  are  undertenants  or 
assigns;  and  praying  for  a  final  order  to  remove  him  or  them 
accordingly. 
Sections  2,  8.  and  29,  R.  S.,  am'd  and  consolidated.    See  1  T.  ft  G.  633. 

I  228<l.  Notice  to  be  siven  In  certain   cases. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition  must  state  the  facts,  showing  that 
the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in 
section  2232  of  this  act,  the  i>etition  must  state  that  a  notice,  in 
behalf  of  the  applicant,  requiring  all  persons  occupying  the 
property  to  quit  the  same,  by  a  day  specified,  has  been  either 
served  personally  upon  the  person  or  persons  to  be  removed,  or 
affixed  conspicuously  upon  the  property,  at  least  ten  days  before 
the  day  specified  therein. 

Section  n,  B.  S..  and  I..  1857,  ch.  386,  §5  2  and  3  (4  Edm.  C17). 

S  22287.  Petition  by  nelshbor   of  baivdy-honse,  etc. 

Ato  owner  or  tenant  of  reul  property,  in  the  immediate  neigh- 
borhood of  other  demised  real  property,  which  is  used  or  occupied 
as  a  bawdy-house,  or  house  of  assignation  for  lewd  persons,  may 
serve  personally  upon  the  owner  or  landlord  of  the  premises,  so 
used  or  occupied,  or  upon  his  agent,  a  written  notice,  requiring 
the  owner  or  landlord  to  make  an  application  for  the  removal 
of  the  person  so  using  or  occupying  the  same.  If  the  owner  or 
landlord,  or  his  agent,  does  not  make  such  an  application,  within 
five  days  thereafter;  or  having  made  it,  does  not  in  good  faith 
diligently  prosecute  it;  the  person  giving  the  notice  may  m»ke 
such  an  application,  stating  in  his  petition,  the  fact  po  entitling 
him  to  make  it.  Such  an  application  has  the  same  effect,  except 
as  otherwise  expressly  prescribed  in  this  title,  as  if  the  applicant 
was  the  landlord  or  lessor  of  the  premises. 

Sectloos  66  and  61,  B.  S.;  L.  1868,  cb.  764  (7  Edm.  836). 

I  2288.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as 
prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  bring  In  possossion  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  timo  and 
place  specified   in  the  precept,   why  possepsion  of  the   property 
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should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued;  except  that,  where  the  proceeding  is  taken,  upon  the 
ground  that  a  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  tei*m,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expiration 
of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  in 
the  discretion  of  the  judge  or  justice,  be  made  returnable  on  the 
day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock,  noon, 
and  before  six  o'clock  in  the  afternoon. 
Soction  30.  R.  S.,  nni'd;  L.  1861.  cb.  460;  L.  1868,  ch.  828.  §  1  (7  Bdm.  8BS). 

S  2239.   Id.|  In  New-York  eUy\ 

In  the  city  of  New-York,  where  the  application  is  made  to  a 
district  court,  the  petition  must  be  filed  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  tlie  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court:  and  all  subsequent  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  other- 
wise prescribed  in  section  2246  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  nn  adjonrnod  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
.witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1863,  ch.  180.  (6  Edm.  80);  Co.  Proc.  fi  66;  L.  1876.  cb.  866.  8  1; 
L.   J 877.  ch.   187.  SI.    See  I  3208,   poBt. 

I  2240.  Id.;  lioir  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivoriiig,  to  the  person  to  whom  it  is  directed,  or,  if 
it  is  directed  to  a  corporation,  to  an  officer  of  the  corporation, 
upon  whom  a  summons,  issued  out  of  the  supreme  court,  in  an 
action  against  the  corporation,  might  be  served,  a  copy  of  the 
precept,  and  at  the  same  time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  prect^pt  is  directed,  resides  in  the 
city  or  town  in  which  the  property  is  situated,  but  is  absent  from 
his  dwelling-house,  service  may  be  made  by  delivering  a  copy 
thereof  at  his  dwelling-house,  to  a  person  of  suitable  age  and 
discretion,  who  resides  there:  or,  if  no  such  person  can,  with 
reasonable  diligence,  be  found  there,  upon  whom  to  make  ser- 
vice, then  by  delivering  a  copy  of  the  precept,  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found  ther^, 
to  any  person  of  suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  upon  a  conspicuous  j^axt 
of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which 
it  is  returnable;  in  every  other  case,  it  must  be  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

Section  32.  B.  B.:  U  1857.  ch.  684,  and  L.  1868.  cb.  828  (7  £dm«  35^. 
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I  2^1.  Duty  of  per»on  to  nv'lioin  copy  of  precevt  la  <l«- 
livered. 

A  person,  to  whom  a  copy  of  a  procopt,  directed  to  another,  is 
delivered,  as  prescribed  in  this  title,  must,  without  any  ayoidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can.be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  bo  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsiMl 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  be  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years*  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

L.  1868,  cfa.  828.  (  8  (7  Edm.  366);  and  1  R.  S.  748,  |  27  (1  Edm.  609). 

{  2242.  'When,  precept  to  be  aerved  on  landlord  of 
1»awdy-]ftonfle»  etc. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
mnst  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  pro]>erty. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  Ihe  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  of  IS  03  and  64;  L.  1868,  eh.  764  (7  Edm.  336). 

S  2248.   Proof   of  licrvlce    of   iireeept. 

At  the  time  when  the  preeei)t  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showiug  the  time,  and  the  place  and  manner  of 
service;  and,  unless  service  was  made  personally  upon  the  adverse 
party,  or  by  affixing  a  ar.yy  of  the  pn'cept,  the  name  of  the  per- 
son to  whom  a  copy  of  the  precept  was  delivered,  if  his  name  can 
be  ascertained  with  reasonable  diligence.  "Where  service  is  made 
by  a  sheriff,  constable,  or  marshal,  it  may  be  proved  by  his  cer- 
tificate, stating  the  fa.>ts. 

Section  as.   U.  S..  alBo  f  a2,   aoi'd;  L.  18GS,   cb.  828  (7  Edm.   336). 

I    2244.    [Am'd,    1803.]     Answer.  I 

At  the  time  when  the  precept  is  returnable  without  waiting  as 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict court  in  the  city  of  New  York,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premiscB,  or  a  pait  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  erjuitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established   in  like  manner  as 
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though  the  claim  for  rent  in  such  proceediug  was  the  subject  of 
an  action. 

L.  1898.  ch.  706. 

S  2245.  lasvea  upon  forcible  entry  or  detainer* 

Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the  time 
of  a  forcible  holding  out;  and  the  adverse  party  must  either  deny 
the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his 
defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id.,  H  6  ftnd  11,  am'd. 

9  2240.  In  N.  Y.  diiitrict  court,  cause  mar  be  transferred 
to   anotbcr  court   for   trial. 

In  a  district  court  of  the  city  of  New- York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its  own 
court  house,  as  if  the  property  was  situate  within  its  district, 

L.  1877,  cb.  187.  $  2.  am'd. 

S  2247.  [Am'd,  1881  and  1882.]    Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  such  precept  for  showing  cause,  demand 
a  jury  and  at  the  time  of  such  demand  pay  to  such  judge  or 
justice  the  necessary  costs  and  expenses  of  obtaining  such  jury. 
If  a  jury  be  demanded  and  such  costs  and  exoenses  be  paid,  the 
judge  or  justice  with  whom  such  petition  shall  be  filed  shall 
nominate  twelve  reputable  persons  qualified  to  serve  as  jurors  in 
courts  of  record,  and  shall  issue  his  precept  directed  to  the  sheriflf 
or  one  of  the  constables  of  the  county,  or  any  constable  or  marshal 
of  the  city  or  town,  commanding  him  to  summon  the  persons  so 
nominated  to  appear  before  such  judge  or  justice  at  such  time 
or  place  as  he  shall  therein  appoint,  not  more  than  three  days 
from  the  date  thereof,  for  the  puriwse  of  trying  the  said  matters 
in  difference.  Six  of  the  persons  so  summoned  shall  be  drawn  in 
like  manner  as  jurors  in  ju.stir(»s'  courts,  and  shall  be  sworn  by 
such  judge  or  justice  well  and  truly  to  hear,  try  and  determine 
the  matters  in  difference  between  the  parties.  After  hearing  the 
allegations  and  proofs  of  the  parties,  the  said  jury  shall  be  kept 
together  until  they  agree  on  their  verdict,  by  the  sheriff  or  one 
of  his  deputies,  or  a  constable,  or  by  some  proi)er  person  ap- 
pointed by  the  judge  or  justice  for  that  purpose,  who  shall  be 
sworn  to  keep  such  jury  as  is  usual  in  like  cases  of  courts  of 
record.  If  such  jury  cannot  agree  after  being  kept  together  for 
such  time  as  such  judge  or  justice  shall  deem  reasonable,  he  may 
discharge  them  and  nomiiMite  a  new  jury,  and  issue  a  new  pre- 
cept in  manner  aforesaid. 
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§  2248.  Adjournment. 

At  the  time  when  issue  is  joiued,  the  judge  or  justice  may,  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
bis  satisfaction,  by  affidayit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

E.  s.,  i  41. 

I  2248.  Final   order  npon  trlnl. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2287  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 

Id..  H  83,  80  and  51.    See  L.  1840.  eta.  108  (2  Eflm,  5SS). 

i  22S0.  [Am'd,  1882.]    Amonnt  of  costs  |  how  colleeted. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be 
at  the  rate  allowed  by  law  in  an  action  in  a  justice*8  court,  [  ] 
and  are  limited  in  like  manner;  unless  the  application  is  founded 
upon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbuisonieiitK.  If  the  final  or<U»r  is  made  by  a  county 
judge,  or  a  speoinl  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  may  bo  issued  thereupon  as  if  it 
was  a  judgment  of  a  jus-tice  of  the  i>eace  of  the  same  city  or 
county;  and  for  that  pu rinse  the  officer  takes  the  place  of  a  jus- 
tice of  the  peace.  In  everj'  other  case  f  ]  an  execution  may  be 
issued  to  collect  the  costs  awanled  thereby  [  ]  as  if  the  final 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  if  12.  13,  22  and  part  of  |  61,  am'd  and  cooaoUdated. 

I  2251.   [Am'd,  1882.]    AVarrant  to   dliipoRfiefis  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereu3on  issue  a  warrant,  under  his  hand,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  nituafed  in  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
the  officer  to  remove  all  persons  tlierefroni,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Id..  Sf  13.  33  and  39.  Spo  L.  1867.  cb.  084;  also,  i§  68,  50.  CS,  64,  and  U 
1868.   eta.   7C4  (7  Edm.   335). 
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9  2252.  fixecutton  of  w»rruut. 

The  olBciT,  to  wliom  the  warrant  is  directed  and  delivere«i, 
luust  execute  it,  according  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset. 

u.  B.,   I  40. 

i   2253.   When   -warrant  cancelH   lease |   exeepfloil* 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
thiit  it  does  not  prevent  a  landlord  from  recovering,  by  actios, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  wa» 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasonable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  for  any  period 
o(  time,  with  respect  to  which  the  agreement  does  not  make  any 
special  provision  for  payment  of  rent. 

Id.,   }  48,   alio,   i   60:   L.   1868.   ch.   764  <7  Edm.   336).  J 

{  2254.   [Am'd,   1885.]    IVarranti  wliea  and  liow   stayed.     ' 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an 
4}xecution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessments,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  assessments,  and  interest  an^l  wnalty, 
if  any  thereon  due,  and  the  costs  of  the  special  procecHiIng;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  tlie  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice?  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  protluces  to  the  judge  or 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has 
taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  n 
bankrupt,  he  may  effect  a  stay  by  paying  the  costs  of  the  special 
proc'eeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  tlie  judge  or  justice  approves,  to  the 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  continues  in  possession  of  real  property,  which 
has  been  sold  by  virtue  of  an  execution  against  his  property,  he 
may  effect  a  stay,  by  paying  the  costs  of  the  sjiecial  proceeding, 
and  delivoriug  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  ijcquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  bis  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner   within  six  months  thereafter;  and   that  he  will   not 
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commit  any  waate  upon  or  injury   to   the  property,  during  him 
occupation  thereof, 
n.  8..  <  44,  am'd  b7  L.  1867,  cb.  684;  and  8S  46  and  46. 

S  2255.  17iidert»kliftS|  bow  dlapoaed  of. 

Where  an  undertaking  is  given,  in  a  case  specified  in  Bub- 
«livi8ion  first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made,  upon 
his  producing  the  evidence  of  payment,  mentioned  in  that  sub- 
diTision.  If  he  does  not  produce  such  evidence  within  ten  days^ 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  InRt  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  hfs 
approval  thereof. 

I  9SM(6b  BoAcnptlon  br   le*see. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is  is- 
sued; the  IcsRoe,  his  executor,  administrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if.  within  five  days  before  the  oxpirntion  of  the 
year,  he  cannot,  with  reasonable  diliRt'iice,  he  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  wnrrant,  or  hi9 
successor  in  office,  all  rent  in  arrenr  at  the  time  of  the  paymeut 
or  tender,  with  interest  thereupon,  and  the  costs  and  charge* 
incurred  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender,  shnll  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lense.  nnd  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section   but  one. 

h.  1842,  cb.  240,  I  1  (4  Edm.  061),  am'd. 

I  aaST.  Id.)  by  creditor  of  le«i»ee. 

In  a  case  specified  in  the  last  Kection.  a  judgment  creditor  of 
the  lessee,  whose  judgment  was  dockeie<l  in  the  county,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage was  duly  recorded,  in  the  county,  l)efure  the  precept  was 
issued,  may,  at  any  time  before  the  expirntion  of  one  yenr  after 
the  execution  of  the  warrant,  unless  a  rcMlcniption  has  been  made 
as  prescribed  in  the  last  section,  file  \^ith  the  judge  or  justice 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
:>pecifying  his  interest  and  the  sum  duo  to  him;  describing  the 
premises;  and  stating  that  it  is  his  intention  to  redeem  as  pre- 
scribed in  this  section.  If  a  redemption  is  not  made  by  the  lessee,. 
his  executor,  administrator,  or  assignc  e,  within  a  year  after  the 
execution  of  the  warrant,  the  person  to  filing  a  notice,  or,  if  two 
or  more  persons  have  filed  such  nntirrs,  the  one  who  holds  the 
first  Men,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  hnve  so  rcdoemea. 
Where  two  or  more  Judgment  creditors  or  morttmR-of^  havo  filed 
such  notices,  the  holder  of  the  second  lien  iniiy  so  re<leom,  nt 
•ay  time  before  two  o'clock  of  the-  day,  not  a  Sunday  or  :i  public 
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holiday,  next  succeediug  tliat  in  which  the  holder  of  the  first 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o  clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next- 
succeeding  that  in  which  his  predecessor  misht  have  redeemed. 
But  a  second  or  subsequent  redemption  is  not  valid,  unless  the 

Serson  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
as  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  prede- 
cessors. 

li.  1842.  eta.  240,  I  1  (4  Edm.  461). 

S  2268.  Tlie  l»«t  two  aectlons  Qii»lllled. 

Where  a  redemption  is  made,  as  prescribed  iu  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants,  or 
other  representatives,  may,  upon  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redemption.  And, 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 

I  2259.  Order  to  be  made  thereupon |  liability  of  person 
redeemluar. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  issued  the  warrant,  or  to  his  successor  in 
ofiSce,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
redemption,  and  praying  for  an  order,  establishing  the  rights  and 
liabilities  of  the  parties  upon  the  redemption.  AVhorenpon  tho 
judge  or  justice  must  make  an  order  requiring  the  other  party 
to  the  redemption  to  show  cause  before  him,  at  a  time  and  place 
therein  specified,  why  the  prayer  of  the  potilion  should  not  bo 
granted.  The  order  to  show  cause  must  bo  made  rt^turnablo,  not 
less  than  two  nor  more  than  ten  days,  after  it  is  granted;  and 
it  must  be  served  at  least  two  days  before  it  is  returnable.  Upon 
the  return  thereof,  the  judge  or  justioo  must  hoar  the  nllegations 
and  proofs  of  the  partios,  and  must  make  such  a  final  order  aa 
justice  requires.  Tlie  costs  and  oxponses  must  be  paid  by  the 
petitioner.  The  final  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  (\oo(i.  A  oerson,  other  than  the 
lessee,  who  redeems  as  prescribe<l  in  the  hist  thr(»e  sections,  suc- 
ceeds to  ail  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

§  22«0.  Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  court,  within  the  same  time,  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
officer,  and  with  like  effect;  except  aa  otherwise  prescribed  in  the 
next  two  sections. 

SalMtltuted  for  I  47.  R.  S.,  anfd:  L.  1808.  cb.  828  (7  fldm.  857).  {  «; 
L.  1849.  cb.  103  (2  Edm.  534). 
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I  2261.  [Am'dy  1896.]    Efltect  of  appeal  limited  in  certain 

The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by 
«ach  an  appeal,  or  by  the  giving  of  au  undertaking  thereupon, 
otherwise  than  as  prescribed  in  tiie  next  section.  An  ap;)eal  can 
not  be  taken  to  the  court  of  nppoals,  from  a  final  deterdiinatlon 
of  the  appellate  division  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  division  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken. 

L.  1885,  ch.  946. 

{  aaea.  [AmM,  181KS.]    IVarrantai  bow  ptayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  slayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises^  or  if  there  is  no  lease 
thereof  the  value  of  the  use  and  occupation  of  the  premises  sub^ 
sequent  to  the  institution  of  the  special  proceedings. 

L.  1896,  ch.  946. 

I  2SB08.  Appellate  court  may  award  restltntloni  action 
for   damaere*. 

If  the  final  oixler  is  reversed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  the  party  injured,  with  costs; 
and  it  may  make  an  order,  or  issue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  i)erson  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  by  the  dispossession. 

Sections  48  and  49,  R.  S. 

9  2264.  Application  of  tltla  title  |  effect  of  final  order. 

This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  the  summary  removal  of  a  per- 
son in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id..  (  60. 

{  2266  How  proceedlngr*  under  thla  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and  if  the  final 
order  awards  delivery  of  the  |K)ssf\ssion  to  tlie  potitioner,  the  issu- 
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ing  or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or 
■twpended  by  any  court  or  judge,  except  in  one  of  the  foUowinir 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal, 
in  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 
petitioner.  Such  an  injunction  shall  not  he  granted  before  the 
final  order  in  the  special  proceeding,  except  in  a  case  where  an 
injunction  would  be  granted  to  stay  the  proceedings,  in  nn  action 
of  ejectment,  brotight  by  the  petitioner,  and  upon  the  like  terms: 
or  after  the  final  order,  except  in  n  cnso  whoro  an  injunction 
would  be  granted  to  stay  the  exocution  of  the  final  judgment 
in  such  an  action,  and  upon  the  like  terms. 

R.  8.,  I  47. 
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TITLE  III. 

Prooeedingi  to  puniBh  a  contempt  of  court,  other  tlian  A 
criminal  contempt. 

Sec.  2266.  Oaies  to  which  this  title  applies. 

2267.  When  pnnlBhznent  mny  be   snminary. 

2268.  When  warrant  tc)  commit   may   issue  without  notloe. 

2269.  Order  to  Bbow  cause,  or  warraot  to  attuch  offeuder. 

2270.  Notice   to   delinquent   otllcer   to   show    cause.       • 

2271.  Order  or  warrant;  when  granted  out  of  court. 

2272.  Id.;  when  contempt  was  committed  before  a  refera«k 

2273.  Effect  of  order  to    sliow   cause,   and   of  warrant. 

2274.  CJopy  affidavit,  etc.,  to  be  served  with  warrant. 

2275.  Indorsement  upon  warrant. 

2276.  Warrant;  how  executed. 

2277.  Undertaking  to  procure  discharge. 

2278.  When   habeas   corpus   may    Issue. 

2279.  Sheriff  to  file   undertaking  with  return. 

2280.  Interrogatories  and  proofs. 

2281.  When  and  how  accused  to  be  panlstaed. 

2282.  Id.;   upon  return  of  hal^eas   o(»rpus. 
^^.  Id.;  upon  return  of  order  to  show  cause. 
2284.  Amount    of    fine. 

2286.  Length    of    imprisonment. 

2286.  When   court    may    release   offender. 

2287.  Offender  liable   to  indictment. 

2288.  Proceedings  when  occusod  does  not   appear. 

2280.  Undertaking;   when   prosecuted   by  person  «ggrt«f«d 

2290.  Id.;  by  attorney-general,  etc. 

2291.  Sheriff  liable   for   taking   insufficient   sureties. 

2292.  Panlshment    of   misconduct    at    trial   term. 

I  2206.  Caaes  to  wUlch  «hts  title  ap]»lle*. 

In  a  case  specified  in  section  14  of  this  act,  or  in  any  other  case 
where  it  is  specially  prescribed  by  law,  that  a  court  of  r<K?ord, 
or  a  jadxe  thereof,  or  a  referee  appointed  by  the  court,  has  power 
to  punish,  by  fine  and  inii>risoiinient,  or  either,  or  generally  as  a 
contempt,  a  neglect  or  violation  of  duty,  or  other  misconduct: 
and  a  right  or  reni€»dy  of  n  party  to  a  civil  action  or  special  pro- 
ceeding pending  in  the  court,  or  before  the  jud^  or  the  referee, 
may  be  defeated,  impaired,  impeded  or  prejudiced  thereby,  the 
offence  must  be  punished  qs  prescribed  in  this  title. 

See   t  870,    ante. 

1  22H7*  IVlien  panlnkmeiit  may  be  nammary. 

Where  the  offence  is  committed  in  the  immediate  vjew  and 

Eresence  of  the  court,  or  of  the  judge  or  referee,  upon  a  trial  or 
earing,  it  may  be  punished  suniinarily.  For  that  purpose,  an 
order  must  be  made  by  the  court,  judge,  or  referee,  stating  the 
facts  which  constitute  the  ofTi.'nee,  and  bring  the  case  within  the 
provisions  of  this  seoliou.  and  plainly  and  specifically  prescriWnjg 
the  punishment  to  be  inflicted  therefor. 

2  R.  S.  535.  §  2  (2  Edm.  554).    Sec  §  101S,  ante. 

g  2208.  i;%''licMi  warrnnt  to  commit  may  iiis«e  -with^mt 
notice. 

Where  the  offence  consists  ef  a  neglect  or  refusal  to  obey  an 
order  of  the  court,  requiring  tlie  pnyment  of  costs,  or  of  a  speci- 
fied sum  of  money,  nnd  tlie  coiirt  is  satisfied,  by  proof,  by  hM- 
davit,  that  a  j)ersonal  demnnd  tlioreof  has  been  made,  and  ttiat  pay- 
ment thereof  has  been  refused  or  neglected;  it  may  tosue,  wtthoot 
notice,  a  warrant  to  commit  the  offender  to  prison,  untij  the  coeia 
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or  other  sum  of  money,  and  the  coBts  and  expenses  of  the  proceed- 
ing, are  paid,  or  until  he  is  discharged  according  to  law. 
2  B.  S.  586.  I  4.  am'd  by  L.  1847,  cb.  890.  |  2  (4  Edm.  680). 

I  23868.  Order  to  flboir  caane,  or  -warrant  to  attack 
ofltender. 

The  court  or  judge,  authorized  to  punish  for  the  offence,  may, 
in  its  or  his  discretion,  where  the  case  is  one  of  those  specified 
in  either  of  the  last  two  sections,  and,  in  every  otlier  case,  must, 
upon  being  satisfied,  by  affidavit,  of  the  commission  of  the  of- 
fence, either 

1.  Make  an  order  requiring  the  accused  to  show  cause  before  it, 
or  him,  at  a  time  and  place  therein  soecified,  why  the  accused 
should  not  be  punished  for  the  alleged  offence;  or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a 
particular  county,  or,  generally,  to  the  sheriff  of  any  county 
where  the  accused  may  be  found,  commanding  him  to  arrest  the 
accused,  and  bring  him  before  the  court  or  judge,  either  forth- 
with, or  at  a  time  and  place  therein  specified,  to  answer  for  the 
alleged  offence. 

Id.,   18  8  and  6,  am'd. 

I  8970.  Motieo  to  deliii«iient  oflloer  to  ■ho'w  oauao* 

Where  it  is  pi-escriljed  by  law,  or  by  the  general  rules  of 
practice,  that  a  notice  may  be  served  in  behalf  of  a  party,  upon 
a  sheriff  or  other  person,  requiring  him  to  return  a  mandate, 
delivered  to  him,  or  to  show  eause,  at  a  term  of  a  court,  why 
he  should  not  be  punished,  or  why  an  attachment  should  not  be 
issued  against  him,  for  a  contempt  of  the  court;  the  party,  in 
whose  behalf  the  notice  is  served,  may,  at  the  time  specified 
therein,  file  with  the  clerk,  proof,  by  affidavit  or  other  written 
evidence,  of  the  delivery  of  the  mandate  to  the  accused;  of  the 
default  or  other  act,  upon  the  occurrence  of  which,  he  was  enti- 
tled to  serve  the  notice;  of  the  service  of  the  notice;  and  of  the 
failure  to  comply  therewith.  Thereupon  the  proceedings  are  the 
same,  as  where  an  order  to  show  cause  is  made,  and  it,  and  a 
copy  of  the  affidavits  upon  which  it  is  granted,  are  served  upon 
the  accused. 
Id..  (  6. 

f  2271.  Order  or  irarrant;  vrben  arranted  oat  of  eoart. 

Where  the  order  to  show  cause,  or  the  warrant,  is  returnable 
before  the  court,  it  may  be  made,  or  issued,  as  prescribed  in  the 
last  section  but  one,  by  any  judge  authorized  to  grant  an  order 
without  notice,  in  an  action  pending  in  the  court;  and  it  must 
be  made  returnable  at  a  term  of  the  court,  at  which  a  contestetl 
motion  may  be  heard. 

I  2B72.  Id*}  vrlien  contempt  vraa  committed  before  a 
referee. 

An  order  to  show  cause  may  be  made,  or  a  warrant  may  bo 
issued,  as  prescribed  in  section  22C9  of  this  act,  by  a  referee 
Appointed  by  the  court,  where  the  offence  is  committed  upon  tho 
trial  of  an  issue  referred  to  him,  or  consists  of  a  witness's  non- 
attendance,  or  refusal  to  be  sworn  or  to  testify,  before  him.  Tht» 
order  or  warrant  may,  in  the  discretion  of  the  referee,  be  made 
returnable  before  him,  or  bofo'-o  the  court.    Where  it  is  made 
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retomable  before  the  referee,  he  has  all  the  power  and  authority 
of  the  court,  with  respect  to  the  motion  or  special  proceediniTf 
instituted  thereby. 
See  I  1018.  ante. 

I  2278.  Btfeet  of  order  to  sho^vr  oauae,  and  of  warrant. 

An  order  to  show  cause  may  be  made,  either  before  .or  after 
the  final  judgment  in  the  action,  or  the  final  order. in  the  special 
proceeding.  It  is  equivalent  to  a  notice  of  motion;  and  the  sub- 
sequent proceedings  thereupon  are  taken  in  the  action  or  special 
proceeding,  as  upon  a  motion  made  therein.  A  warrant  of  attach- 
ment is  a  mandate,  whereby  an  original  special  proceeding  is 
instituted  against  the  accused,  in  behalf  of  the  people,  upon  the 
relation  of  the  complainant. 

i  2274.  Copy  affldaTlt,  etc.,  to  1>e  served  vrlth.  warrant. 

A  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  is 
issued,  must  be  served  upon  the  accused,  when  he  is  arrested 
by  virtue  thereof. 

3   R.   9.   635,    I  8. 

i  2275.  Indorsement  upon  warrant. 

Where  a  warrant  of  attachment  is  issued,  the  court,  judge,  or 
referee,  may,  in  its  or  his  discretion,  by  an  indoi'sement  thereupon 
fix  a  sum,  in  which  the  accused  may  give  an  undertaking  for 
his  appearance  to  answer. 

Id.,  9  10,  am'd. 

}  2276.  l¥arrant|  bow  ezeented. 

If  an  indorsement  is  not  made  upon  the  warrant,  as  prescribed 
in  the  last  section;  or  if  such  an  indorsement  is  made  and  an 
undertaking  is  not  given,  as  prescribed  in  the  next  section;  the 
sheriflp  after  making  the  arrest,  as  required  by  the  warrant,  must 
keep  the  accused  in  his  custody,  until  the  further  direction  of 
the  court,  judge,  or  referee.  Where,  from  sickness  or  any  other 
cause,  the  accused  is  physically  unable  to  attend  before  the 
court,  judge,  or  referee,  that  fact  is  a  sufficient  excuse  to  the 
sheriff  for  not  producing  him  as  required  by  the  warrant.  In 
that  case,  the  sheriff  must  produce  him,  as  directed  by  the  court, 
judge,  or  referee,  after  he  becomes  able  to  attend.  The  sheriff 
need  not,  in  any  case,  confine  the  accused  in  prison,  or  otherwise 
restrain  him  of  his  liberty,  except  as  far  as  it  id  necessary  so 
to  do,  in  order  to  secure  his  personal  attendance. 
Id.,  SS  12,  14    and  87. 

I  2277.  Undertaking:  to  proenre  diacliargre. 

Where  an  indorsement  is  made  upon  the  warrant,  as  prescribed 
in  the  last  section  but  one,  the  accused  must  be  discharged  from 
arrest,  upon  his  executing  and  delivering  to  the  sheriff,  at  any 
time  before  the  return  day  of  the  warrant,  an  undertaking  to  the 
people,  in  the  sum  specified  in  the  indorsement,  with  two  suf- 
ficient sureties,  to  the  effect  that  he  will  appear,  at  the  time 
when,  and  the  place  where,  the  warrant  is  returnable,  and  then 
and  there  abide  the  direction  of  the  court,  judge,  or  referee,  as 
the  case  requires.  The  officer,  taking  the  acknowledgment  of 
the  undertaking,  must,  if  the  sheriff  so  requii-es,  examine  under 
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oath,  to  a  reasonable  extent,  the  persons  offered  as  sureties,  cou- 
oeming  their  property  and  Ciicuuistuaces. 

2  B.   S.   536,   8   13,   am'd. 

9  2278.  ^'ben  liabeaa  corpuii  may  Issue. 

If  the  accused  is  iu  the  custody  of  a  sheriff,  or  other  officer, 
by  virtue  of  an  execution  against  his  person,  or  by  virtue  of  a 
mandate  for  .any  other  contempt  or  misconduct,  or  a  commit- 
ment on  a  criminal  charge,  a  warrant  of  attachment  cannot  be 
issued.  In  that  case,  the  court,  upon  proof  of  the  facts,  must 
issue  a  writ  of  habeas  corpus,  directed  to  the  officer,  requiring 
him  to  bring  the  accused  beiuie  it,  to  answer  for  the  offence 
charged.  The  officer  to  whom  the  writ  is  directed,  or  upon  whom 
it  is  served,  must,  except  in  a  case  where  the  production  of  the 
accused  under  a  warrant  of  attachment  would  be  dispensed  with, 
bring  him  before  the  court,  and  detain  him  at  the  place  where  * 
the  court  is  sitting,  until  the  further  order  of  the  court. 

Id.,  81  7,   D.    And  see  §  2013.  uute. 

I  2279.  frherlfl  to  file   undertaklnir  with  return. 

The  sheriff  or  other  officer  must  file  the  undertaking,  if  any, 
taken  by  him,  with  the  return  to  the  warrant  or  writ  of  habeas 
■corpus. 

Id..  I  16. 

'I  22S0.  Interroaratorles  and  proofn. 

When  the  accused  is  produced,  by  virtue  of  a  warrant,  or  a 
writ  of  habeas  corpus,  or  appears  upon  the  return  of  a  warrant, 
the  court,  judge,  or  referee,  must,  unless  he  admits  the  offence 
charged,  cause  interrogatories  to  be  filed,  specifying  the  facts 
and  circumstances  of  the  offence  charged  against  him.  The 
accused  must  make  written  ans\Aers  thereto,  under  oath,  within 
such  reasonable  time  as  the  court,  judge,  or  referee  allows 
therefor;  and  either  party  may  produce  affidavits,  or  other 
proofs,  contradicting  or  corroborating  any  answer.  Upon  the 
original  afiidavits,  the  answer,  and  subsequent  proofs,  the  court, 
judge,  or  referee  must  determine,  whether  the  accused  has  com- 
mitted the  offence  charged. 

Id..    I    10. 

f  8281.  '^'ben  and  hOTr  accaiied  to  be  punished. 

If  it  is  determined  that  the  acrusod  has  committed  the  offence 
cbarjred:  and  that  it  was  caloiilntod  to.  or  actually  did,  defeat, 
impair,  impede,  or  prejudice  tho  rights  or  reraodSes  of  a  party 
to  an  action  or  special  prococrtiic:.  brought  in  the  conrt,  or 
before  the  judge  or  referee:  tho  court;  judge,  or  referee  must 
make  a  final  order  accordingly,  and  directing  that  he  be  punished 
by  fine  or  irapriFonmont.  or  bolh,  as  the  nature  of  the  case  requires. 
A  warrant  of  commitment  must  issue  accordingly. 

Id.,  f  ao. 

I  2282.  Id. I  npon  rctnrn   of  hahenii   corpan. 

Where  the  accn.«»ed  is  Krought  up  by  virtue  of  a  writ  of  habeas 
corpus,  he  must,  after  the  final  ordor  is  made,  be  remanded  to 
the  custody  of  .the  sheriff,  or  other  oflicer.  to  whom  the  writ 
was  directed.  If  the  final  ordor  directs  that  he  be  punished  hy 
Imprisonment,   or   committed    until   the   payment  of   a   sum   Qt 
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money,  he  must  be  so  impriBODcui  or  committed,  upon  his  dis- 
cbarge from  custody-,  under  the  mandate,  by  virtue  of  which  he 
is  held  by  the  sheriff,  or  other  officer. 

2  B.   S.  SdO,   8  5  (2  Edm.  580). 

1  2288.  Id. I  upon  return  of  order  to  mlko-w  eanso. 

Upon  the  return  of  an  order  to  show  cause,  the  questions  which 
arise  must  be  determined,  a^  upon  any  other  motion;  and,  if 
the  determination  is  to  the  effect  8i)ecified  in  the  last  section  but 
one,  the  order  thereupon  must  be  to  the  same  effect  as  the  final 
order  therein  prescribed.  Upon  a  certified  copy  of  the  order 
so  made,  the  offender  may  be  committed,  without  further  process. 

f  2284.  Amount  of  fine. 

If  an  actual  loss  or  injury  has  been  produced  to  a  party  to  an 
action  or  special  proceeding,  by  reason  of  the  misconduct  proved 
against  the  offender,  and  the  case  is  not  one  where  it  is  specially 
prescribed  by  law,  that  an  action  may  be  maintained  to  recoTer 
damages  for  the  loss  or  injury,  a  fine,  sufficient  to  indemnify 
the  aggrieved  party,  must  be  imposed  upon  the  offender,  and  col- 
lected, and  paid  over  to  the  aggrieved  party,  under  the  direction 
of  the  court.  The  payment  nud  acceptance  of  such  a  fine  conHti- 
tute  a  bar  to  an  action  by  the  aggrieved  party,  to  recover  dam- 
ages for  the  loss  or  injury.  Where  it  is  not  shown  that  such 
an  actual  loss  or  injury  has  been  produced,  a  fine  must  be  im- 
posed, not  exceeding  the  amount  of  the  complainant's  costs  and 
expenses,  and  two  hundred  and  fifty  dollars  in  addition  thereto, 
and  must  be  collected  and  paid,  in  like  manner.  A  corporation 
may  be  fined  as  prescribed  in  this  section. 

2  R.  S..  M  21  and  22,  relating  to  coQlempts,  am'd.    Sec  If  853  and  806,  ante. 

I  2285.  Lenartb  of  In&Frlsonnkent. 

Where  the  misconduct  proved  consists  of  an  omission  to  per- 
form an  act  or  duty,  which  it  is  yet  in  the  power  of  the  offender 
to  perform,  he  shall  be  imprisoned  only  until  ho  has  performed  It, 
and  paid  the  fine  imposed.  In  such  a  case,  the  order,  and  the 
warrant  of  commitment,  if  one  is  issued,  must  specify  the  act 
or  duty  to  be  performed,  and  the  sum  to  be  paid.  In  every  other 
case,  where  special  provision  is  not  otherwise  made  by  law,  the 
offender  may  be  Imprisoned  for  a  reasonable  time,  not  exceeding 
^Ix  months,  and  until  the  fine,  If  any,  is  paid;  and  the  order,  and 
the  warrant  of  commitment.  If  any.  must  specify  the  amount 
of  the  fine,  and  the  duration  of  the  imprisonment. 

Id..  SS  38,.f^^nd  25,  Gonaolldated  and  am'd. 

f  2286.  TThen  court  may  releane  offender. 

Where  an  offender,  imprisoned  as  prescribed  in  this  title,  is 
unable  to  endure  the  imprisonment,  or  to  pay  the  sum,  or  per- 
form the' act  or  duty,  required  to  be  paid  or  performed,  in  order 
to  entitle  him  to  be  released,  the  court,  judge,  or  referee,  or. 
where  the  commitment  was  made  as  prescribed  in  section  2457 
of  this  act,  the  court,  out  of  which  the  execution  was  i.<wued, 
mar,  in  its  or  his  discretion,  and  upon  such  terms  ns  justice 
requires,  make  an  order,  directinig:  Mm  to  be  dischfl^^'od  from  tha 
imprisonment. 

Id.,  part  of  I  90}  L.  IM.  th.  9,  aitiM;  Co.  Proc..  I  809. 
..      Ctt. 
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i  2287.  Offender  liable  to  Indictment. 

A  person,  punished  as  prescribed  in  this  title,  may,  notwith- 
standing, be  indicted  for  the  same  misconduct,  if  it  is  an  indicta- 
ble offence;  but  the  court,  before  which  he  is  convicted,  mast, 
in  forming  its  sentence,  take  into  consideration  the  previous 
punishment. 

2  R.  8.,  i  26. 

i  2288.  Proceedinars  ^ivben  nccnved  does  not  appear. 

Where  a  person,  arrested  by  virtue  of  a  warrant  of  attach- 
ment, has  given  an  undertaking  for  his  appearance,  as  pre- 
scribed in  this  title  and  fails  to  appear,  on  the  return  day  of 
the  warrant,  the  court  may  either  issue  another  warrant,  or 
make  an  order,  directing  the  undertaking  to  be  prosecuted; 
or  both. 

Id.,  I  27. 

i  2289.  Under  takinvi  when  proseeuted  hy  person 
asvrleved. 

The  order  directing  the  undertaking  to  be  prosecuted,  may, 
in  the  discretion  of  the  court,  direct  the  prosecution  thereof, 
by  and  in  the  name  of  any  party  aggrieved  by  the  misconduct 
of  the  accused.  In  such  a  case,  the  plaintiff  may  recover  dam- 
ages, to  the  extent  of  the  loss  or  injury  sustained  by  him,  by 
reason  of  the  misconduct,  together  with  the  costs  and  expenses 
of  prosecuting  the  special  proceeding  in  which  the  warrant  was 
issued;  not  exceeding  the  sura  specified  in  the  undertaking. 

Id..  §}  28  and  20,  um'd;  Ck>.  Proc,  §  371. 

}  2200.  Id.;  by  attorney-vencral,  etc. 

If  no  party  is  aggrieved  by  the  misconduct  of  the  accused,  the 
order  must,  and,  in  any  case  where  the  court  thinks  proper  so 
to  direct,  it  may  direct  the  prosecution  of  the  undertaking,  by 
the  attorney -general,  or  by  the  district-attorney  of  the  county  in 
which  it  was  given,  in  the  name  of  the  people.  In  an  action, 
brought  pursuant  to  the  order,  the  people  arc  entitled  to  recover 
the  entire  sum,  specified  in  the  undertaking.  Out  of  the  money 
collected,  the  court,  which  directed  the  prosecution,  must  direct 
that  the  person,  at  whose  instance  the  warrant  was  issued,  be 
paid  such  a  sum  as  it  thinks  proiier,  to  satisfy  the  costs  and 
en>enses  incurred  by  him,  and  to  compensate  him  for  loss  or 
injury  sustained  by  him,  by  reason  of  the  misconduct.  The 
residue  of  the  money  must  be  paid  into  the  treasury  of  the  State. 

Id.,    S$    30    And    31. 

i  2201.  Sheriff  liable  for  taktnir  InsnlBctent  sii^eHes. 

After  the  return  of  an  execution,  issued  upon  a  judgment,  ren- 
dered in  an  action  upon  the  undertaking,  an  action,  to  recover  the 
amount  of  the  judgment,  may  be  maintained  against  the  sheriff, 
where  it  appears  that,  at  the  time  when  the  undertaking  was 
given,  the  pureiies  were  insufficient,  and  the  sheriff  had  reason- 
able grounds  to  doubt  their  stifTiciency.  Such  an  action  may  l>e 
maintained  by  the  i»laintiff,  in  whose  favor  the  judgment  was 
recovered.  If  the  p<»opIe  were  olaiiififfB  the  action  must  be  prose- 
euted by  the  attorney-general  or  the  district -attorney;  and  any 
money  collected  therein  must  be  disposed  of,  ns  prescribed  in  tfw 
last  section. 
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1  99M»9.  [Am'dy  180S.]  Punishment  of  mlacondnet  at 
trial  term. 

Where  a  misconduct,  which  is  punishable  by  fine  or  imprison- 
ment, as  prescribed  in  this  title,  occurs  at  a  trial  term,  or  with 
respect  to  a  mandate  returnable  at  such  term,  and  was  not  pun- 
ished at  ibe  term  at  which  it  occurred;  the  supreme  court  may 
inquire  Into  and  punish  the  misconduct,  as  if  it  had  occurred  at 
a  special  term  of  the  supreme  court,  held  in  the  same  county, 
or  with  respect  to  a  mandate  returnable  at  such  a  special  term. 

2  B.  B.,  I  8S;  L.  1806,  ch.  MO. 
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TITLE  IV. 

Proceedings  to  collect  a  fine; 

8«c.  22M.  Clerk   to  make  scbedtile  of  fines  imposed. 
2394.  Warrant  to  be  issued  by  blm. 
8880.  Id.;    when  delinquent  resides  in  another  coantj. 
2286.  Execution  of  warrant. 
2297.  Return  thereof. 
2288.  Proceedings  If  ftne   not   collected. 
2299.  Who  to  be  included  in  schedule. 
2800.  Liability   of   sheriff. 
2301.  Apidication   of    this   title. 

§  2203.  Clerk  to  make  scliediile  of  fines  Imposed. 

Where  a  fine  has  been  iini>o8ed  hy  a  court  of  record,  upon  a 
grand  or  trial  juror,  or  upon  any  oUicer  or  other  person,  without 
being  accompanied  with  an  order  for  the  immediate  commitment 
of  the  person  so  fined,  until  the  fine  is  paid,  the  clerk  of  the 
court,  immediately  after  the  close  of  the  term  at  which  the  fine 
was  imposed,  must  prepare  a  schedule,  containing,  in  separate 
columns,  the  following  matters: 

1.  The  name  of  each  person  fined. 

2.  His  place  of  residence,  where  it  appears,  from  the  papers  on 
file  or  before  the  court,  to  be  within  the  county. 

3.  The  amount  of  the  tine  imposed  U|)on  him, 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  tlie  schedule  a  certificate,  to  the 
effect,  that  it  contains  a  true  abstract  of  the  orders  imposing 
fines,  and  must  annex  it  to  the  warrant  8i>ecified  in  the  next 
section. 

2  R.   B.  4S4,   88  22.   24  (2  Edm.  ROO).      See   Roseboom   v.  Van   Vechten, 
Denlo.   414. 

I  2294.  Warrant  to  be  iNsned  by  him. 

The  clerk  must  immedinlely  issue  a  wjuni ut,  uuder  the  seal  of 
the  court,  directed  to  the  sheriff  of  the  county,  and  commanding 
him  to  collect  from  ench  of  the  oersoun.  nnined  in  the  schedule 
annexed  to  the  warrant,  the  sum  therein  set  opposite  that  per- 
son's name:  and  to  pay  over  the  sum  collected,  to  the  treasurer 
of  the  county.  The  warrant  is  the  process  of  the  court,  by  which 
the  fines  were  imposed. 

Id.,    I   23. 

i  2206.  Id.  I  when  dellnqnent  resides  In  another  conntr* 

If  a  delinquent  resides  in  another  county,  a  separate  warrant, 
for  the  collection  of  the  fine  imposed  upon  liini,  with  an  appro- 
priate schedule  annexed  thereto,  niupt  be  issued,  in  like  manner^ 
to  the  sheriff  of  the  county  where  he  resides. 

f  2296.  Bxecntion  of  warrant. 

The  sheriff,  to  whom  a  warrant  is  iKsued,  muRt  collect  each  fine 
out  of  the  personal  property  of  the  person  fined,  as  prescribed  in 
chapter  thirteenth  of  this  act,  for  the  collection,  by  levy  upon 
and  sale  of  personal  property,  of  an  execution  issued  out  of  a 
court  of  record:  and  he  is  entitled  to  lil<e  fees  thereupon.  If 
suflieient  personal  pronerty  of  a  delinquent  cannot  be  found  to 
p)ay  the  fine  and  the  fees,  the  sheriff  must  arrcRt  the  delinquent, 
and  detain  him  in  custody  until  he  pays  the  Bame,  as  upon  an 
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execution  agninst  the  person,   issued   in  an  action,   out  of  the 
supreme  court;  and  he  is  entitled  to  like  fees  thereupon. 

2  It.  H.  484,  I  25. 

S  2287.  [Am'd,  1896.]    Return  thereof. 

The  sheriff  must  return  the  warrant,  with  his  proceeding  there- 
upon, at  the  term  of  the  court;  or,  where  the  fine  was  imposed, 
in  any  county  except  New  York,  by  the  supreme  court,  or  the 
county  court  nt  the  tonu  of  the  county  court;  held  next  after 
the  expiration  of  sixty  dnys  from  the  receipt  thertH>f.  If  he  fails 
to  do  so,  the  diHtriot  attorney  must  take  the  Fame  proceedings 
to  compel  a  return,  as  may  be  taken  by  a  judgment  cr^^ilitor, 
where  a  sheriff  omits  to  return  an  execution,  issued  out  of  the 
supreme  court. 

Id.,  I  26;  L.  ISie,  ch.  946. 


i  2886.  ProcecdinsB  if  flne  not  colleeted. 

Where  it  appears,  by  return,  that  a  fine  remains  uncollected, 
and  it  does  not  appear  that  the  sheriff  has  the  delinquent  in 
custody,  the  district-attorney  must,  if  ho  has  good  reason  to 
believe  that  the  sheriff  might,  with  due  diligence,  hare  collected 
the  fine,  or  arrested  and  detained  the  delinquent,  commence  an 
action  against  the  sheriff,  in  the  name  of  the  iwople.  Otherwise 
he  mnst  direct  the  cli^rk  to  issue  a  new  warrant,  or  to  include 
the  fine  in  the  schedule,  annexed  to  the  warrant,  to  be  issued  by 
him.  A  new  warrant  may,  from  time  to  time,  be  issued,  or  the 
fine  may  be  included  in  the  schedule  annexed  to  a  subeequent 
warrant,  until  it  is  collected. 

Id.,  f  27. 

I  2290.  Who  to  he  Included  in  nchediile. 

Where  the  clerk  issues  a  warrant,  as  prescribed  in  this  title, 
he  must  include  in  the  schedule  thereto  annexed,  the  name  of 
each  person  who  has  been  fined,  prior  to  the  issuing  thereof,  and 
whose  fine  remains  then  wholly  or  partly  unpaid,  and  not  re- 
mitted by  the  court. 

Id.,  i  28. 

i   2800.    Liahllity    of   Mherflll. 

An  action  may  be  maintained,  in  behalf  of  the  people,  against 
a  sheriff,  to  whom  a  warrant  is  directed  and  delivered,  as  pre- 
scribed in  this  title,  to  recover  damages  for  any  omission  of  duty 
with  respect  to  the  same,  in  a  case  where  a  judgment  creditor 
might  maintain  an  action  against  a  shoriff,  to  whom  an  execution 
issued  out  of  the  supreme  court  is  directed  and  delivered.  In 
such  an  action,  the  people  are  entitled  to  recover  the  same  dafn- 
ages,  which  a  jndgment  creditor  would  be  entitled  to  recover, 
if  the  order  imposing  the  fine  was  a  judgment  of  the  supreme 
court. 

i  2801.  AppUciltton  of  thl«  title. 

This  title  does  not  apply  to  a  case,  where  special  proTision  for 
the  collection  of  a  fine  is  otherwise  made  by  laW; 
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TITUS  v. 

Proceedings  to  discover  the  death  of  a  tenant  for  life. 

Sec.  2802.  PetltloD  for  production  at  tenant  for  life. 
2303.  CoDtentB   of   petition. 
2804.  Service  of  petition  and  notice. 

2305.  Proceedings   upon   presentation   of   petition. 

2306.  Service   of  order;   powers,    etc..   of   referee. 

2307.  Habeas   corpus. 

2308.  Report  of  referee. 

2309.  Dismissal   of    petition   when   oi-der  compiled   vrlth. 

2310.  When  life-tenant  deemed  dead,   and  petitioner  let  Into  poosetsloo. 

2311.  Commission  to  be  Issued  if  life-tenant  Is  without  the  State. 

2312.  Gencial   provisions   respecting   the   commission. 

2313.  Petitioner  to  give   notice  of  Its  execution. 

2314.  Execution   thereof. 

2815.  Proceedings    on   return    of   commission. 

2816.  CkMts. 

2317.  Property;  vrhen  restored. 

2818.  Remedy  of  person  evicted  for  profits,  etc. 

2819.  Order  not  conclusive  In  ejectment. 

1  S302.  Petltiou  for  production  of  tenant  for  life. 

A  person  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  niuy,  not  ofteiier  than 
once  in  each  calendar  year,  apply  by  petition  to  the  supreme 
court,  at  a  special  terra  tliereof,  "held  within  the  judicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  presoribe<l  in 
this  title,  by  a  person,  named  in  the  pt^iitiou,  against  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
person,  by  the  guardian,  husband,  trustee,  or  other  pei-son,  who 
has,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  R.  S.   848,   8  1   (2  Edm.  854). 

I  2303.  Contents  of  petition. 

The  petition  must  be  in  writing,  and  rcrificd  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
set  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interi^st  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  last  sctMion. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  dei)ends,  is  dead,  tojri^tlier  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  Ib 
founded. 

Id.,  I  2  snd  part  of  9  3. 

I  2804.  Service  of  petition  and  notice. 

A  copy  of  the  petition.  Including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  whicli  the  petition  will  be  pre- 
sented, must  be  personally  servwl,  at  least  fourteen  days  before 
its  presentation,  upon  the  person  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

Reroslnder  of  i  3. 

S    230S.    Proeoefllnfrn    npon    pr<>i«entntlon    of   petition. 

Upon  the  prosontntion  nf  t!M>  p<«tiii«iii  nml  .'iMi'.'a  it.  with  due 
proof)  by  affidavit,  of  sel-viie  of  a  coity  tUerwuf.  and  o(  the  notion, 

eaa 
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It  sufficient  cause  to  the  contrary  'is  not  shown  by  the  adverse 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  jproduce  the  person 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereof, 
to  prove  that  he  is  living. 

it.  S.  848,  I  4. 

3  3806.  Serirlee  of  order)  povreniy  e<o«y  of  referee. 

Where  an  order,  requiring  the  production  of  the  tenant  for  life, 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
u  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  person  required  to 
make  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  aflidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  ivith  the  person  whose  death  is  in  ques^ 
tion;  or,  if  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  is 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 

Id..  9  6. 

f  2807.  Habeas  corpaa. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imprisoned  within  the  State, 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  tne  order  for  production,  issue  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  he  served  and  executed, 
and  disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detention 
of  a  prisoner. 

Id..    I   7. 

}  2808.  Report  of  referee. 

Thfr  rf^eree  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  question.  He 
must  append  thereto,  in  the  form  of  depositions,  the  proofs,  if 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  produced, 
upon  the  question  whether  the  latter  person  is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions  con- 
troverted before  him. 

Id.,  i  8. 

9  2800.  Dtsmliiaal  of  petttton  nvlien  order  oomplled  wtth. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's 
report,  and  the  proofs  thereto  appended;  or,  where  a  referee  is 
not  appointed,  upon  the  allegations  and  proofs  of  the  Darties  be- 
fore the  court;  that  the  party,  required  to  produce  {Im  teaaat 


§§  8810-18  DISCOVKKY  <  )P  c.  17,  t.  5 

for  life,  or  to  prore  his  existeucp,  has  fnlly  couipHod  with  the 
order,  the  court  must  make  an  order  (lisuiissinK  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings. 
2  B.  s.  343.  S  9. 

f  2810.  Tiriien  life-tenant  deemed  dead,  and  petitionee 
let  into    poMiieiiaion. 

If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  the  court,  that  he  is  living;  a  final  order  must  he  made,  declar- 
ing that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  he  forthwith  let  into 
Sossession  of  the  real  property,  as  if  that  person  was  actually 
ead. 
Id.,   8   10. 

9  2811.  Commlimlon  to  be  IffHnod  If  llfe-fenont  In  Tritliont 
tbe  State, 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order. is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  tlie  court  presumptive 
proof,  by  affidavit,  that  the  ptn-son,  whose  death  was  in  question, 
18,  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
must  make  an  order,  requiring  the  "petitioner  to  take  out  a  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
Bubse<]^uent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  con» mission;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  netitloner 
takes  out  the  commission  within  a  time  specified  in  the  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

!«..  8  11. 

8  2812.  General  proviaiona  reap ec tin v  tbe  commiaslon. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
(don  must  be  executed  and  returned,  and  the  deposition  taken 
mast  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  othei^ 
Wise  specially  prescribed  in  this  title. 

8  S3l8.  l*etitioner  to  sive  notice  of  its  ezeentton. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
Written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  eoniniissioners  will  attend,  for  the  purpose  of  cse- 
tntinp  the  commission,  as  follows: 

1.  If  the  place,  where  the  eonmiisslon  is  to  be  executed,  Is 
"Within  the  United  States,  or  the  dominion  of  Canada,  he  mutt 
irlt«  at  tenst  two  months'  notice. 
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2.  If  it  is  within  cither  of  the  West  India  ishiuds,  he  must 
give  at  least  three  luoQths'  notice. 

3.  In  every  other  case,  he  must  give  at  least  four  months'  time. 
Notice  may  be  given,  as  required  by  this  sectiou,  by  serving  it 

as  prescribed  in  this  act  for  the  service  of  u  imper  Oipou  an  attor- 
ney, in  an  action  in  the  supreme  court. 

2   B.   B.   348,    i    12. 

5  2314.  Exeeation  tl&ereof. 

The  coDunissioner  or  commissioners  possess  the  same  power*, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existencf;  except  that  they  cannot  proceed,  unless  a  person 
is  prwh'.ocd  lu  tore  them,  as  being  the  person  whose  death  is  in 
question.  Tie  return  to  the  commission  must  expressly  state 
whether  nuy  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  soecially  directed  by  tne  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  interrogatories;  except  that  it  is  not  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  i  18. 

S  8816.  ProceeAlitflTB  on  retarn  of  eommisaion. 

Upon  the  return  of  the  commission,  the  proceedings  are  the  * 
name  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 
2809  and  2310  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party. 

Sotwtltoted   for   H   13.    14,    IS   and   16. 

f  2316.  Coat». 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 
sum,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
.  Where  provision  is  not  specially  made  in  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 
Id.,   8  18. 

I  2817.  Property  I  wben  restored* 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presumption 
of  the  death  of  tne  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  tho 
person  evicted,  or  to  his  heirs  or  legal  represontntives,  upon  tho 
petition  of  the  latter,  and  proof,  to  the  sntisf action  of  the  court, 
that  the  person  presumed  to  be  dead  is  living.  The  proceedings 
upon  such  an  application  are  the  same,  as  proscribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  is  awarded. 

Id.,  8  19. 

8  2818.  Remedy  of  person  evicted  for  profltn,  etc: 

A  person  evicted,  as  prescribed  in  this  titlo,  may,  if  tho  pre- 
sumption, upon   which  ho  is  evicted,   is  ernmrons.   ni;iiTitain   an 
action  against  the  person  who  bns  occnpiod  tho  property,  or  his 
executor  or  admlnlstrotor,  to   recover  the  routs   and   profits  of 
40  il2n 


g  2819  DEATH  OF  LIFE-TENAKT.  c.  17,  t.  5 

the  property,  daring  the  occnpation,  while  the  person,  upon  whoso 
life  the  prior  estate  depends,  is  or  was  living. 

2  B.  8.  848.   I  20. 

I  SI819.  Order  not  eonelvalTe  In  ejectment. 

A  final  order,  made  as  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  real  property  is  presumptive  eTldencc 
only,  in  an  action  of  ejectment,  broii^lit  against  him  by  the 
person  evicted,  or  in  an  action  brought  ns  prescriljed  in  the  last 
section,  of  the  life  or  death  of  the  person,  nfiou  whose  life  the 
prior  estate  depends. 


c.  17.  t.  G  ( O.MMITTEES  KOil  LUNATICS.  §§  2320-21 

TITUS  VL 

Proceedings  for  the  appointment  of  a  oommittee  of  the 
person,  and  of  the  property,  of  a  lunatic,  idiot,  or  habit, 
ual  drunkard;  general  powers  and  duties  of  the  committee- 
Sec.  2320.  JarlBdlction;   coDCurront  Jarlsdlctlon. 

2321.  Duty  of  court  baTlng  jurlsdictloD. 

2322.  Committee  may  be  appointed. 

'     2323.  Application  for  committee;   by  whom   made. 

2823a.  Application   when   Incompetent   person   la   In   a  SUte   Inatltatlon; 

petition,   by   whom   made;    contents    and   proceedings   upon   pM- 

aentatlon  thereof. 
2S23b.  Costs  of  proceeding. 
2324.  Duty  of  certain  officers  to   apply. 

2825.  Contents,   etc.,  of  petition ;   proceedings  U|ion  presentation  thcfeof. 
2326.  When   foreign  committee   may    be   appointed. 
3827.  Order  for  commlsaion,  or  for  trial  bjc  jury  in  court 

2828.  Contents  of  commission. 

2829.  Commisalonei-s   to   be  sworn;    Tacandes,   how  filled. 

2880.  Jury    to   be    procured.    Proceedings    thereupon. 

2881.  ProceedlDga  upon  the  hearing. 

2832.  Return   of   inquisition   and   commission. 

2883.  Kxpenaea  of  commission. 

2384.  Proceedings  upon   trial  by  jury  in   court. 

2386.  Bubjoct   of   inquiry   in  cases  of  lunacy. 

2836.  Proceedings  uiion  verdict,  or  return  of  commission. 

2386a.  Sections  of  tbU  title  not  applicable   when  application  for  ooa* 

mlttee  is  made  under  authority  ct  this  State. 
2337.  Security   to  be   given   by   commltteu. 
2X^8.  Compensation  of  committee. 

23S9.  Committee  under  control  of  court;  Umltatloo  of  powers. 
2340.  Committee  of  property   may   maintain   actions,  etc. 
3341     Committee  of  proberty;    to  il((>  invontiiry  and  ncconnt. 
2343.    Id.;  may  be  compelled  to  file  the  same,  or  render  an  additional  account, 
etc. 

2343.  Property,   when   to  be   restored. 

2344.  Id.;   disijosltion  in  ease  of  death. 

I  2820.  [Ain'd,  1806.]  Jnrlndiction  |  eoneurrent  JvrlMlle- 
tlon. 

The  jurisdiction  of  the  supreme  court  extends  to  the  custody 
of  the  person  and  the  care  of  the  property,  of  a  person  incompe- 
tent to  manage  himself  or  his  affairs,  in  consequence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old  age 
or  loss  of  memory  and  understanding,  or  other  cause.  Where 
n  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  execlusive  of  thnt  of  the 
others,  with  respect  to  any  mntter  within  its  Jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedings  under 
this  title  for  the  appointment"  of  a  committee  of  such  a  person, 
he  shall  be  designated  "  nn  alleged  incompetent  person;"  and 
after  the  appointment  of  a  committee  of  such  person.  In  all 
subsequent  proeeedinjrs  the  lunatic,  idiot,  habitual  drunkard  or 
Imbecile  shnll  be  designated  "  an  incompetent  person/' 

li.  1896.  ch.  046.  • 

I  2821.  Duty   of  court  havinar  Jurisdiction, 

TTie  court  exercising  jurisdiction  over  the  property  of  either  of 
the  IncompetJpnt  persons,  specified  in  the  last  section,  must 
preserve  his  property  from  wnste  or  destruction;  and,  out  of  the 
proceeds  thereof,  must  provide  for  the  payment  of  his  aebtB, 
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niul  for  tbo  safe  kcopinK  autl  inainteiiaiice,  and  the  edujalioii, 
when  required,  of  the  incompetent  pornon  and  his  family. 

L.  1874,  cb.  440,  part  of  {  1- 

ft  28S22.  Committee  may  1>e  appointed. 

The  jurisdiction,  specified  in  the  last  two  Hections,  must  be  oxct- 
cised  by  means  of  a  committee  of  the  person,  or  a  committee  of  tlu 
proijerty,  or  of  a  particular  portion  of  the  property,  of  the  incomp«- 
tent  person,  appointed  as  prescribed  in  this  title.  The  cc»mmittee 
of  the  person  and  the  committee  of  the  property  may  be  the  nann* 
individual,  or  different  individuals,  in  the  discretion  of  the  court. 

ft  2823.  [Am*a,  1805.]  Application  for  committee;  by  wlio'm 
made. 

An  application  for  the  appointment  of  such  a  committcH?  must 
he  made  by  jietition,  which  may  be  presented  by  any  person. 
Except  as  provided  in  the  next  section,  where  the  application 
is  made  to  the  su])reme  court,  the  petition  must  be  presentini 
at  a  special  term  held  within  the  judicial  district,  or  io  a  justice 
of  said  court. within  such  judicial  district  at  chambers,  where 
the  person  alleped  to  be  incompetent  resides;  or  if  he  is  not  a 
resident  of  the  State,  or  the  place  of  his  residence  cannot  be 
ascertained,  where  f«ome  of  his  property  is  situated,  or  the  State 
institution  is  situated  of  which  he  is  an  inmate. 

L.  1805,  cb.  824. 

ft  28S.3A.  [Added,  1805i  am*d,  1807»  11)04.1  Application  wben 
incompetent  pemon  in  in  a  state  Inntitation)  petition,  by 
mrbom  made;  contentii  and  proceedinarM  npon  presentation 
tbereof. 

Where  an  incompetent  person  has  been  committed  to  a  "fttate 
institution  in  any  manner  provided  by  law,  and  is  an  inmate 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  having?  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined  or  the  superintendent 
*.r  actinjf  superintendent  of  jsaid  institution:  the  petition  must 
l>e  in  writiup  and  vcriiied  by  the  affidavit  of  the  petitioner  or  his 
attorney,  to  the  effei-t  that  the  matters  tlierein  stated  are  true  to 
the  best  of  his  information  or  belief;  it  must  show  that  the 
person  for  whose  person  or  property,  or  both,  a  committee  is 
asked  has  l>een  legally  committed  to  a  state  institution  over 
which  the  petitioner  has  spt^cial  jurisdiction,  or  of  which  he  is 
superintendent  or  actiiiK  superintendent,  and  is  at  the  time  an 
inmate  thereof;  it  must  also  state  the  institution  in  which  he  is 
an  inmate,  the  date  of  his  admission,  his  last  known  place  of 
residence,  the  nnme  and  residence  of  the  husband  or  wife,  if 
any,  of  such  person,  and  if  there  lie  none,  the  name  and  residence 
of  the  next  of  kin  of  such  person  living  in  this  state  so  far  as 
known  to  the  petitioner:  the  nature,  extent  and  income  of  his 
property,  so  far  as  the  same  is  known  to  the  |)etitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
ma.v  l>e  presented  to  the  supreme  court  at  any  special  term 
ther<M>f.  held  either  in  the  judicial  district  in  which  such  incom- 
petent person  last  resided,  or  in  the  district  in  which  the  state 
institution  in  which  he  is  committcHl  is  situated,  or  to  a  justitv 
of  the  supreme  court  nt  cha miners  within  such  judicial  district, 
or  to  The  r^onnty  court  of  thf  county  in  which  the  incompetent 
person  resided  at  the  time  of  such  commitment,  or  of  the  county 
in  which  snid  institution  is  situattnl.  Notice  of  the  presentation 
of  sn*'h  petition  shall  be  personally  given  to  such  person,  and  also 
to  the  husband  or  wife,  if  any,  or  if  none  to  the  next  of  kin 
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named  in  the  petition  and  to  the  officer  in  charge  of  the  infstitu- 
tiou  in  which  such  person  is  an  inmate.  Upon  the  presentation 
of  such  petition,  and  proof  of  the  service  of  such  notice,  the  conrt 
or  justice  may,  if  satisfied  of  the  truth  of  the  facts  required  to 
be  stated  in  such  petition,  immediately  appoint  a  committee  of 
the  person  or  property,  or  both,  of  such  incompetent  person  or 
may  require  any  further  proof  which  it  or  he  may  deem  necessary 
before  makin;:r  such  appointment. 
L.  1885,  ch.  824;  L.  1807.  ch.  149;  L.  1904,  cb.  509.     In  effect  Sept.  1,  1904. 

1  2323  (b).  [Added,  18»5.]    Cottts  ot  i»roceedingr. 

Upon  tlie  presentuUuu  of  a  petition  and  the  appointment  of 
a  committee,  as  i)rovided  in  sectioa  two  thousand  three  hun- 
dred and  twenty-three  (a),  the  court  or  Justice  may  award  costs 
of  the  proceeding,  nut  exceeding  twenty-tive  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.  1886,  cb.  824. 

{  2824.  Duty  of  eertain  officers  to  apply. 

Where  the  incompetent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no  relative 
or  other  person  ai>plie8  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  tha 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where 
there  is  no  such  officer,  the  officer  or  officers  performing  corre- 
sponding functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  In  the  same  manner  as  other  official  expenses  of 
those  officers  are  audited  and  allowed. 

2  B.  S.  62.  63,  19  2-7  (2  Edm.  68). 

S  2885.  [Aat'd,  1801.1  ContentM,  etc.»  of  petition  |  proceed. 
Intfa  apon  presentation  thereof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters 
of  fact  therein  stated  are  true.  It  must  be  accompanied  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  Itin  and  heirs,  of  the  |)er8oii 
alleged  to  be  incompetent,  as  far  as  the  same  are  known  to  the 
petitioner,  or  can,  with  reasonable  diligence,  be  ascertained  by 
him,  and  also  the  probable  valne  of  the  property  possessed  and 
owned  by  the  alleged  incompetent  pcr.«5on,  and  what  property 
has  been  conveyed  during  said  alleged  incompetency  and  to 
whom,  and  its  value  and  what  consideration  was  paid  for  it, 
if  any,  or  was  agreed  to  be  paid.  The  court  must,  unless  sufficient 
reasons  for  dispensing"  therewith  are  set  forth.  In  the  petition  or 
accompanying  affidavit,  require  notice  of  the  presentation  of  the 
petition  to  be  given  to  the  husband  or  wife,  if  any.  or  to  one  or 
more  relatives  of  the  person  alleged  to  be  incompetent,  or  to  an 
officer  specified  in  the  last  section.  Where  notice  is  required,  it 
may  be  given  in  any  manner,  which  the  ronr^  r'e^^ms  proper:  and 
for  that  purpose,  the  hearing  may  be  adjourned  to  a  subsequent 
day,  or  to  another  term,  at  which  the  petition  might  have  been 
presented. 

L.   1801,  dk.   26S. 
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I  2326.  [Am'dy  1808.]  AVheu  foreliirn  committer  may  be 
appointed. 

Where  the  person  alleged  to  bo  incompetent  n^sides  without  the 
state,  and  a  committee,  curator  or  guardian  of  his  pr()i)erty,  by 
whatever  .name  such  oflicer  may  be  desiKuatod,  has  beim  duJy 
appointed  pursuant  to  the  Inws  of  any  other  state,  territory  oV 
country  where  he  resides,  the  <rourt  may,  in  its  discretion,  make 
an  order  appointing  the  foreiirn  committee,  curator  or  pnardinn, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  ffivinff  such 
security  for  the  discharge  of  his  trust  as  the  court  things  proper. 
L.  1888,  ch.  294.    In  effect  Sept.  1, 1896. 

B  2827.  [Am*d,  1896.]  Order  for  commlHBlon,  or  for  trial 
by  Jary   In  conrtii. 

Unless  an  order  is  made,  as  prescribed  in  the  last  section,  if  it 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompauyinf;  it,  that  the  caso  is  one  of 
those  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  muat 
make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  comi>etency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term 
of  the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying affidavits  that  any  person  or  persons  having  acquired 
from  the  alleged  incompetent  person,  real  or  pei-sonal  property 
during  the  time  of  such  alleged  incompetency  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
security,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  ui)on  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
and  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  person 
or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

L.  188S.  cb.  040. 

I  2828.  Contents  of  commlKHlon. 

The  commission  must  direct  the  commissioners  to  cause  the 
sheriff  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
they  inquire,  by  the  Jury,  into  the  matters  set  forth  in  the  peti- 
tion; and  also  into  the  value  of  the  real  and  personal  property 
of  the  person  alleged  to  be  incompetent,  and  the  amount  of  his 
Income.  It  may  contain  such  other  directions,  with  respect  to 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  commis- 
sion, as  the  court  directs  to  be  inserted  therein. 

ft  'JtK20,  Comnitiialonerii  to  be  HTrornj  vneancleM,  boiv  filled. 

Each  commissioner,  before  entering  upon  the  executiou  of  his 
duties,  mui?t  subscribe  and  take,  before  one  of  the  officers  spoci- 
fi«»d  ill  KiMtiou  f<42  of  this  act,  and  file  with  the  clerk,  an  oath, 
faithfully,  hoiu'stly.  and  iinp.iriijill.v  to  discharge  the  trust  cx>iu- 
iiiitted  t«i  him.  If  a  i-oiiiiiiissiniirr  becomes  incompotent.  or  neg- 
lects or  refuses  to  serve,  or  removes  from  the  State,  the  court 

«80 


c.  17,  t.  6  COMMITTEE  FOR  LUNATICS.  §§  2880-34 

may  remove  him.    The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  remoYoi  or  resignation. 

§  V2.i;tO.   [Allied,  1805.]     Jury  to  be  procured}  proceedlnffa 
thereupon. 

The  commissioners,  or  a  majority  of  them,  must  immediately 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
qitiring  him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualitied  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
commissioners,  at  a  specified  time  and  pla<:e,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  commission.  The  sheriff 
must  notify  the  jurors  accordingly;  and  must  return  the  precept, 
and  the  names  of  the  persons  notified,  to  the  coramassioners  at 
the  time  and  place  specified  in  the  precept.  The  commissioners, 
or  a  majority  of  them,  must  determine  a  challenge  made  to  a 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  duly 
notified,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged;  or  they  may  adjourn  the  proceedings,  for  the 
purpose  of  punishing  the  defaulting  juror,  or  compelling  his  at- 
tendance. But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  persons,  notified  by  the  sheriff, 
appear  and  are  sworn. 

L.   1895,   ch.  946. 

9  2331.  Proeeedlnars  upon  the  hearlnff. 

All  the  commissioners  must  attend  and  preside  at  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
must  report  their  disagreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

I  2332.   Return   of  Inquisition  and  comntianlon. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquiHition  must  be  re- 
turned by  the  commissioners,  and  filed  with  the  clerk. 

I  2333.  Bxpenaeft  of  commliiMlon. 

The  commissioners  are  entitled  to  such  compensation  for  their 
services,  as  the  court  directs.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff   and  jurors. 

S  2334.  [Am*d,  1H96.]  Proceedlnprn  upon  trial  by  Jury  In 
court. 

Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
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Of  the  I  crson,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  muBi  state,  distinctly  and 
plainly,  the  questious  of  fact  to  be  tried;  which  may  be  settled 
as  -'.'here  an  order  for  a  similar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  giTen  to  such  persons,  and  in  such  a  manner  as 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner, with  like  effect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  ad 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
^)Uri)ose.  Tho  court  may  make  inquiry  by  means  of  a  reference 
or  ( therwisev  A-:  it  wUink;^  proper,  with  respect  to  any  matter, 
not  involved  in  the  queoiions  tried  by  the  jury,  the  determination 
of  T.'hich  Li  ncoct..ury*in  the  course  of  the  proceedings.  The  ex- 
penses of  the  trinl,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

L.  18»5«   CD.  946. 

i  2385.     [Arn'd,    1896.]     Subject    of    Inanlry    in    eases    of 

Where  the  petition  alleges,  that  the  person,  with  respect  to  whom 

it  prays  for  the  appointment  of  a  committee,  is  incompetent,  hy 
reason  of  lunacy,  the  inquiry  with  respect  to  his  competency,  upon 
the  execution  of  a  commission,  or  the  trial  at  a  trial  term,  as  pre- 
scribe J  i\\  this  title,  must  be  coulined  to  the-  question,  whether  he 
is  so  incompetent,  at  the  time  of  the  inquiry;  and  testimony,  re- 
specting any  thing  said  or  done  by  him,  or  his  demeanor  or  utate 
of  mind,  more  than  two  years  before  the  hearing  or  trial,  shnll  not 
be  received  as  proof  of  lunacy,  unless  the  court  otherwise  .«pec.ally 
directs,  in  the  order  granting  the  commission,  or  directmg  the 
trial  by  jury. 

L.   1874.  ch.  440.   9  2,   am'd;   L.   1805,   ch.   946. 

I  2880.  ProeeedliiKs  upon  verdict,  or  retnrn  of  etfaastla* 
slon. 

Upon  the  return  of  the  commission,  with  the  inquisition  taken 
thereunder,  or  the  rendrriug  of  the  verdict  of  the  jury,  upon  the 
question  submitted  to  it  by  the  ordcir  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  hcnrir.^,  or  make  such  a 
final  order  upon  the  petition  as  justice  roquirLS.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  court  may.  in  its  dis- 
cretion, award  in  the  order  a  Eyed  sum  as  costs,  not  exceeding 
fifty  dollars  and  disburnements,  to  be  paid  by  tho  petitioner  to 
the  adverse  party.  Where  a  committee  of  the  p.cDcrty  is  ap- 
pointed, the  court  must  direct  the  pnymout  by  I  /.n,  out  of  the 
funds  in  his  hands,  of  the  nooossnry  disburscinoiits  of  the  peti- 
tioner, and  o<:  Ruch  a  sum,  for  his  costs  and  counsel  fees,  as  it 
thinks  reasonable;  an<l  It  mny,  in  its  diHcrotion,  direct  the  com- 
mittee to  pay  a  sum,  not  excording  fifty  dollars  and  disburse- 
ments, to  tlie  attorney  for  any  adverse  party. 

I  2836  (a).  rAdded,  1886.1  Rectlonn  of  tbls  title  not  ap- 
plleable  'whcn  application  for  committee  is  made  under 
antliorlty  of  this  State. 

Sections  two  thonsnnl  throe  hundred  jmd  twenty-five  to  two 
thousand  three  hundrol  Mnd  thirtv-six,  both  ineliisivo,  of  this  f*<l(* 
shall  not  apply  to  «|«i)Ii<:'.li<ns  t.  r  lln»  ri^poiutnient  of  a  Committer 
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made  by  it  on  behalf  of  the  State  to  Bccnre  reimbursement,  In 
whole  or  iu  part,  for  maiiiteuance  and  support  in  a  State  inatita- 
tion. 

,    L.  1806.  -ch.  824. 

S  2387.  [Amkl,  1S87.]    SecMrlty  to  be  vlven  hy  committee. 

The  proviBioiiB  'Of  article  first  of  title  seven  and  section  two 
thousand  five  hundred '  and  ninety-five  of  article  fifth  of  title 
second  of  chapter  oiffhteonth  of  this  act,  respectinf?  the  security 
to  be  givtn  by  the  srnardian  of  the  person  or  of  the  property  of 
an  infant,  apiwintod  by  a  surrogate's  court,  npply  to  a  committee 
of  the  person  or  of  the  property,  appointed  as  prescribed  In  this 
article.  A  committee  of  the  property  cannot  enter  upon  the  exe- 
cution of  his  duties,  until  security  is  ffiven,  as  prescribed  by  the 
court.  A  committee  of  the  person  cannot  enter  upon  the  execu- 
tion of  his  duties,  until  security  is  given,  if  required  by  the  court. 

L.  1887.  cb.  681.    See  f}  2829-2831,  post. 

I  2388.  [Aitt*d,  1895.]    OompenMatlon  of  oomiiilttee. 

A  committee  of  the  property  is  entitled  to  the  same  compensa- 
tion as  an  executor  or  administrator.  But  in  a  special  ease,  where 
his  services  excet^d  those  of  an  executor  or  administrator,  the 
supreme  court  or  a  county  court  within  the  county  may  allow  him 
48uch  an  additional  compensation  for  such  additional  services,  as  it 
deems  just.  The  compensation  of  a  committee  of  the  person 
must  be  fixed  by  the  court,  and  paid  by  tlie  committee  of  the 
property,  if  any.  out  of  the  funds  in  his  hands.  The  additional 
compensation  authorized  by  tliis  section  may  be  allowed  to  the 
committee  ujion  any  judicial  settlement  made  by  him,  and  shall 
be  for  such  additional  services  up  to  and  including  such  settle- 
ment. 

See  L.  1800.  ch.  616;    U  189:3.  cb.  «Q7;  U  1890,  cb.  046. 

I  2389.  Committee  nnder  control  of  court)  llmitatton  of 
povrera. 

A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
ject to  the  direction  and  control  of  the  court  by  which  he  was  ap- 
pointed, with  rosfH»ct  to  tfie  exeention  of  liis  duties:  and  he  may 
1«e  suspended,  removed,  or  n Unwed  to  resiirn,  in  the  discretion  of 
tite  court.  A  vacancy  crenti'd  l)y  death,  removal,  or  resignation 
may  be  filled  by  the  c<^urt.  Hnt  a  eonnnittre  of  tlie  property  can- 
not alien,  mortffage.  or  otherwise  disr»ose  o<",  real  property,  except 
1o  lease  it  for  a  term  not  exreeding  five  years,  without  the  special 
fiirection  of  the  court,  obtained  upon  proceedings  taken  for  that 
imrpoBo,  as  preseribed  in  title  seventh  of  this  chapter. 

§  2S40.  Oommfttec  of  property  may  maintain  action*,  eto. 

A  committee  of  the  property,  appointed  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  adding  his  official  title, 
any  action  or  special  proceeding,  whieh  the  person,  with  respect 
to  whom  he  is  appointed,  might  have  maintained,  if  the  ap- 
polntmeT>^  bad  not  been  made. 

Part  of  S  5  of  Hot  of  1874.  amM.  Soe  ante,  8  429;  §  426,  itibd.  2;  %\  4M-B, 
1785. 

I  «!**!.  TAm*^.  1894,  lOOfl,]  Committee  of  property;  t-i  file  la- 
▼ent'ryand  accoant. 

Tl:»'  provisions  of  nrtiele  two  of  title  ^even  of  chapter  eight- 
een of  this   act,   requiring  t]  r^    ireneral  guardian  of  iin   iufaul'jj 
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property,  aiiipoiii^ed  by  a  surrogate's  court,  to  tile  hi  the  month 
of  Jauuary  iu  each  year  au  iuventory,  aecoiiiit  aud  atUdavit,  and 
presiTibing  the  form  of  the  papers  so  to  l>e  tiled,  apply  to  a  com- 
mittee of  the  property  appointed,  as  prescribed  in  this  title.  For 
the  purpose  or  making  that  applicatiou  the  committee  is  deemed 
a  general  guardian  of  the  property;  the  person  with  respect  to 
whom  he  is  appointed,  is  deemed  a  ward  and  the  papers  must  be 
tiled  in  the  office  of  the  clerk  of  the  court  by  which  the  commit- 
tee was  appointed,  or  if  he  was  appointed  by  the  supreme  court, 
in  the  clerk's  otflce  where  the  order  appointing  him  is  entered, 
and,  if  the  incompetent  person  for  whom  such  committee  is  ap- 
pointed has  been  cojnmitted  to  a  state  institution,  and  is  an 
iimiate  thereof,  a  duplicate  of  such  inventory,  account,  and  affi- 
davit, shall  be  filed  also  by  said  committee  with  the  superintend- 
ent or  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined.  In  every  case  where 
a  committee  has  used  or  employed  the  services  of  an  incompe- 
tent person,  with  respect  to  whom  he  has  been  appointed  a  com- 
mittee, or  where  moneys  have  been  efirned  by  or  received  on 
behalf  of  such  incompetent  person,  the  committee  must  account 
for  any  moneys  so  earned  or  derived  from  such  services,  the 
same  as  for  other  property  or  assets  of  the  incompetent  person. 
L.  1894,  ch.  51;  L.  1906,  ch.  181.    In  effect  Sept.  1.  1906. 

S  2342.  [Am'd,  1895,  1800.]  Id.(  may  be  compelled  to  file 
the  same,  or  render  an  additional  account,  etc. 

In  the  month  of  February  of  each  year,  the  presiding  judge  of 
the  court,  by  which  the  committee  of  the  property  was  appointed, 
or  if  he  was  appointed  by  the  supreme  court,  the  county  judge 
of  the  county  where  the  order  appointing  him  is  entered,  must 
exam'ine,  or  cause  to  be  examined  under  his  direction,  all  ac- 
counts and  inventories  filed  by  committees  of  the  person  and 
property,  since  the  first  day  of  February  of  the  preceding  year. 
If  it  appears,  upon  the  examination,  that  a  committee,  appointed 
as  prescribed  in  this  title,  has  omitted  to  file  his  annual  inventory 
or  accounting,  or  the  affidavit  relating  thereto,  as  prescribed  in 
the  last  section;  or  if  the  judge  is  of  the  opinion  that  the  interest 
of  the  person,  with  respect  to  whom  the  committee  was  appomted, 
requires  that  he  should  enter  a  more  full  or  satisfactory  inven- 
tory or  account,  the  judge  must  make  an  order  requiring  the  com- 
mittee to  supply  the  deficiency,  and  also,  in  his  discretion,  person- 
ally to  pay  the  expense  of  serving  the  order  upon  him.  An  order 
so  mnde  may  be  entered  and  enforced,  and  the  failure  to  obey 
it  may  be  punished,  as  if  it  were  made  by  the  court.  Where  the 
committee  fails  to  comply  with  the  order,  within  three  months 
after  it  is  made,  or,  where  the  judge  has  reason  to  believe  that 
sufficient  cause  exists  for  the  removal  of  the  committee,  the  judge 
mny,  in  his  discretion,  appoint  a  fit  person  special  guardian  of  the 
incompetent  person  with  respect  to  whom  the  committee  was 
appointed,  for  the  purpose  of  tiling  a  petition  in  his  behalf  for  the 
removal  of  the  committee  and  prosecuting  the  necessary  pro- 
ceedings for  that  purpose.  The  committee  may  l)e  compelled  in 
the  discretion  of  the  court,  to  pay  personally  the  coats  of  the 
proceedings  so  instituted.  The  committee  of  the  property  of  an 
incompetent  person  ai)pointed  na  proscribed  in  this  title,  may  at 
nny  time  in  the  discretion  of  the  court  making  such  appointment, 
render  to  such  court  an  intermediate  judicial  account  of  all  his 
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proceedings  nfTecting  the  proporty  of  the  incoinpeteiit  person  to 
the  date  of  the  tiling  thereof;  i\iu\  said  ncrount  shall  be  then  judi- 
cially adjusted,  determined  and  filed;  and  the  same  shall  be  in  all 
respectK  a  final  judicial  account  of  the  pnM-eedinjrH  of  said  com- 
mittee affecting  said  property  to  that  time.  Notice  of  the  appli- 
cation for  such  intermediate  accounting  shall  be  given  in  the 
manner  in  which  and  to  the  persons  to  whom  notice  of  application 
for  the  appointment  of  a  committee  of  the  person  or  property  of 
an  alleged  lunatic,  idiot  or  habitual  drunkard  is  required  to  be 
given  by  title  six  of  chapter  seventeen  of  the  code  of  civil  pro- 
cedure. The  court  shall  have  power  and  it  shall  be  its  duty  to 
appoint  a  suitable  person  as  special  guardian  of  the  incompetent 
person  for  the  protection  of  his  rights  and  interests  in  said  pro- 
ceeding. 

JU^^^  ^f  •  }ii'A.*22?  •  T  ^^^J  ^.*i'  P^"V  ,tJ^'  «b  '^*'  snpemdlng  amendment 
m  en.  946 ;  L.  1899,  ch.  350.    In  effect  Sepf,  1, 1899. 

I  9848.  Property,  when  to  be  restored. 

Where  a  person,   with   respect  to  whom  a   committee  is  tp- 

fointed,  as  prescribed  in  this  title,  becomes  competent  to  manage 
imself  or  his  affairs,  the  court  must  make  an  order,  discharging 
the  committee  of  his  property,  or  the  committee  of  his  person, 
or  both,  ae  the  case  requires,  and  requiring  the  fo-mer  committee 
to  restore  to  him  the  property,  remaining  in  the  committee's  hands. 
Thereupon   the  property  must  be  restored  accordingly. 

Id..   I  28.   am'd. 

f  2344.  [Am'd,  1008.]  I«l.(  dlnponltlon  In  ease  of  death. 
Where  a  person,  of  whose  property  a  committee  has  been  ap- 
pointed, as  prescribed  in  this  title,  dies  during  his  incomi)etency, 
the  power  of  the  committee  ceases;  and  the  properly  of  the 
decedent  must  be  administered  and  disposed  of,  as  if  a  commit- 
tee had  not  been  appf)inted.  The  committee  may,  in  such  case, 
render  to  the  conrt  by  which  he  was  appointed,  a  final  account 
of  his  proceedings  touching  the  property  of  the  incompetent. 
Such  account  shall  contain  an  inventory  in  the  form  prescribed 
l)y  subdivision  one  of  section  twenty-eight  hundred  and  forty-two 
of  this  act  and  a  full  and  true  account  in  form  of  debtor  and 
creditor  of  all  his  receipts  and  disbursements:  and  there  shall  be 
appended  thereto  an  ufi\davit  of  the  cf)mmittee  in  the  form  pre- 
MTibed  by  section  twenty-eight  hundred  and  forty-three  of  this 
act  and  there  shall  be  filed  tlierewith  a  voucher  for  every  pay- 
ment except  in  one  of  the  cases  specified  in  section  twenty-seven 
hundred  and  twenty-nine  of  this  act.  Notice  of  the  application 
for  settlement  of  such  account  shall  be  given  in  such  manner  as 
the  court  may  direct,  to  the  sureties  on  the  ofBcial  bond  of  the 
committee  or  the  legal  representatives  of  such  sureties,  and  to 
the  executor  or  administrator  of  the  decedent,  if  any;  and,  if  there 
be  no  executor  or  administrator,  to  the  decedent's  husband  or 
wife,  and  heirs  and  next  of  kin.  or  if  any  of  those  persons  shall 
have  died,  to  his  executor  or  administrator.  And  such  account 
.Mhall  be  judicially  settled,  adjusted  and  determined. 

Id..   S  29  and  6  25.  am'd  by  L.   IRO.-..  ch.   724   (6  FMm.   581).     AmM  by  L. 
1908,  cb.     271.       In  eflfect  Sept.   1,   1908. 
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TITLE  VIL 

Proceedings  for  the  disposition  of  the  real  property  of  an 
infant,  lunatic,  idiot,  or  habitual  drunkard, 

i>oe.    2r!4r».  Action    to   couipi-l   <.i»nv.-y{in(>c». 

li:{4t».  Who   may  mainfain   uiil.n. 

!i:M7.  Judj^uent;  effect  tlicreof. 

2.i48.  Applicatlou  to  di»i>o**'  of  ival  i)iui>«'ity  or  uu  iuterbst  tberein. 

2a4».  lU.;   by  whom. 

2360.  Contents  of   petition. 

2351.  IkinU  of  cumintttee  of  lunatic,  etc. 

2S52.  Id.;  of  guni-dlan  of  lufuut. 

2353.  Bond;  how  pivseculed. 

2354.  iicfereuee   to  inquire   into  the  appUcatloo. 

2355.  Final  order. 

2^.  Bepoil  of  (uile.  etc. 

.2357.  Certain  sales,  etc.,   prohibited. 

2368.  Effect  of  conyejanee.  etc. 

2369.  Proceeds    of    sale    deemed    real    property. 
2360.  Infant  deemed  a  ward  of  court. 

^8361.  DlapoAitlun  of  proceeds;   accountlDg:. 
2802.  Particular   estates;    when   included   in   sale. 
ii363.  Id.;    when   beloui^iug  to  infant,   etc. 
2864.  Debts  of  Infant,    etc.,    to   be  paid  equally. 

S  2845*  AAtion  to  compel  conveyance. 

In  eitli^r  of  the  following  cases,  an  action  may  be  maintained 
againfit  xui  infant,  or  a  person  incompetent  to  manage  his  affairs 
by  renaon  of  lunacy,  idiocy,  or  habituni  drunkennoss,  to  procnre 
a  judgment,  directing  a  conveyance  of  real  property,  or  of  an 
interefit  in  real  property: 

1,  Where  the  infant  or  incompetent  person  is  seized  or  pos- 
sessed of  the  real  property,  or  interest  in  real  proi)erty,  by  way 
of  mortgage,  or  only  in  trnst  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conve3\ince  of  the 
real  property,  or  interest  in  real  property,  has  been  made;  but  a 
conveyance  thereof  cannot  be  mnde,  by  renson  of  the  infancy  or 
incompetency  of  the  person  in  whom  the  title  i»  vested. 

2  R.  S.  55,  IS  20.  22  (2  Rdm.  66);  li.  1874.  ch.  446.  SS  9.  23-26  (0  Kdm.  031 
933).  ara'd;  L.  1875.  ch.  574.  §§  7  and  8;  2  R.  S.  194.  cb.  1,  SS  167,  160  (2 
Rdm.  202). 

I  2S40.  [Am'd,  1HH2._,    WYto  may  maintain  action. 

An  action  may  bo  maintnined.  in  a  case  spocified  in  the  last 
section,  by  a  person  entitled  to  the  conveyance;  jinTI,  also,  in 
a  case  specified  in  subdivision  second  of  that  section,  by  thi* 
executor  or  administrator  of  the  person  who  mnde  the  contract, 
or  of  a  person  who  died  seizod  or  possessed  of  the  renl  property, 
or  interest  in  ro.nl  property,  or  by  nn  hoir  or  devisee  of  either  of 
those  persons,  to  whom  the  real  property  has  descended,  or  wai 
devised.  The  net  Ion  niny  be  maintnined  by  the  commtttee  of 
the  lunatic  or  other  incompetent  person:  but  in  that  case  the 
court  must  appoint  a  sp^cinl  gunrdinn  for  the  incompetent  person 
as  proscribed  by  law,  whore  an  infant  is  defendant,  and  the 
proceedings  are  the  i-uine  as  in  a  like  action  against  an  infant. 

Id..  R.  8..  and  laws  ns  alwve. 

)  2347.  Jnilirment;  efTcct  thereof. 

A  jndement.  dir^'^fing  such  conveynnro.  shnll  not  be  rendered 
•unless  the  court,  after  hearing  the  parties,  is  satisfied  that  the 
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couveyance  ought  to  be  made.  Upon  rendering  final  judgment  to 
that  effect,  the  court  has  power  to  direct  the  guardian  of  the  in- 
fant's property,  or  the  committee  of  the  property  of  the  lunatic 
or  other  incompetent  person,  or  a  special  guardian  appointed  in 
the  action,  to  execute  any  conyeyance,  or  to  do'  any  other  act, 
which  is  necessary,  in  order  to  carry  the  judgment  into  eHect. 

2  B.  S.  194.   I  169,  and  2  B.  S.  65,  ch.  6,  f  19  (2  Cdm.  OU). 

S  2348.  (Am'd,  1893,  1908,  1907.]  Application  to  dispose 
of  real  property  or  an  interest  tftereln. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  Infant  in  being  or  the  con- 
tiugi:nt  interest  therein  of  an  infant  not  in  being  or  of  a  persou 
incompetent  to  manage  his  afifairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  prop- 
erty belonging  to  an  infant  or  an  incompetent  person  or  the  possi- 
bility that  upon  breach  of  a  condition  a  right  of  re-entry  will  yest 
in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold, 
conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the .  infant  or  incompetent  person,  are,  together, 
insuihcient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  [Am'd,  1003.]  Where  the  interest  of  the  infant  in  beli\g 
or  the  contingent  interest  of  an  infant  nut  in  being,  or  the  inter- 
est of  an  liicompetent  person  require  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  the  real  property  or 
term,  or  estate,  or  other  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,  or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  pectiliar  reasons,  or  on  account  of  other  peculiar 
circumstances. 

8.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  con- 
veyance of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  sections  twenty-three  hundred  and  forty-five  and 
twenty-three  hundred  and  forty-six  of  this  act, 

4.  [Added,  190T.]  Where  the  interest  of  the  infant  or  in- 
competent person  will  be  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  •  valuable  consideration  the 
possibility  that  upon  breach  of  a  condition  a  right  of  j:e-eutry  will 
vest  in  or  real  property  will  revert  to  the  infont  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  sections  of  this  title  as  a 
possibility  of  rtn-erter. 

2  R.  S.  194.  305.  SS  107.  170.  175  (2  Edm.  202.  20.3) ;  2  R.  S.  5.3-.%8.  §S  11.  16, 
19,  and  22  (2  Edni.  53  and  56);  L.  18G4.  ch.  417.  55  1  and  5  (6  Edin.  291); 
L.  ISflO.  oh.  627  a  Edm.  4G3):  L.  1870,  ch.  37  (7  E(!itu  584):  also.  L.  1R74. 
ch.  446.  i  38.  aiid  Id..  SS  6,  9,  17  and  23  (9  Edm.  9*J9.  933),  am'd;  L.  1875, 
ch.  574,  5  6,  and  L.  1870.  ch.  267,  5  2;  L.  1S93.  oh.  ©9;  L.  1903,  ch.  154. 
See  L.  1903.  ch.  432.  Am'd  by  L.  1907,  ch.  49.  In  effect  April  S.  1907.  S*« 
Bolefl  55-69. 
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S  2349.  [Am'd,  1905.]  Id.}  by  ir«'hom|  notice  when  Ineom-. 
petent. 

An  application,  in  either  of  the  cases  prescribed,  in  the  last 
section,  must  be  made  by  the  petition  of  the  general  gaardian, 
or  the  guardian  of  the  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  person; 
or  by  any  relative,  or  other  person,  in  behalf  of  either.  Where 
the  application  i»  in  behalf  of  an  infant  of  the  age  of  fourteen 
years  or  upwards, .  the  infant  must  join  therein.  Where  the  ap- 
plication is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  or  a  part  thereof,  is  situated.  Where  such  application 
affects  the  interest  of  an  incompetent  person  who  has  been  com- 
mitted to  a  state  institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  given  to  the  superintendent,  acting 
superintendent,  or  state  officer  having  special  Jurisdiction  over  the 
institution  where  the  incompetent  person  is  confined. 

Id..  R.  S.,  and  laws  as  in  last  section;  L.  1905.  ch.  434.  In  effect  Seut.  1. 
IMS. 

9  2850.   [Am*d,    189S.]    Contents   of   petition. 

The  petition  must  be  verified  in  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application;  and  in  a  case  specified  in  subdivisions 
first  and  second  of  the  last*  section  but  one,  other  than  a  case 
where  the  application  is  made  for  the  sale  of  an  undivided  inter- 
est of  the  infant  or  incompetent  person  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  of  partition  on  the  part  of  his 
cotcnants,  it  must  also  state  the  particulars  and  value  of  the 
real  and  personal  property,  and  the  amount  of  the  income  of  the 
infant  or  incompetent  person;  the  disposition  which  has  been 
made  of  his  personal  property,  and  an  account  of  the  debts  or  de- 
mands, if  any,  existing  against  his  estate.  In  the  case  above 
specified  where  the  application  is  made  for  the  sale  of  an  un- 
divided interest  of  tlie  infant  or  incompetent  person,  the  petition 
must  state  the  particulars  and  value  of  the  real  property  in  re- 
spect to  which  a  sale  is  desired. 

L.  1893.  ch.  311.    Soe  Ru]<>  69. 

I  S3S1.  [Ani*d,  1898,  1903,  1907.]  Bond  of  eommlttee  of 
IvnatlCf  et  eetera. 

An  application  to  sell,  mortgage,  release  or  lease  real  property,  * 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitual 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  property 
has  been  appointed.  Upon  such  an  application,  if  it  is  made  by 
the  committee,  the  court  must  make  an  order,  directing  him  to  file 
with  the  clerk,  a  bond.  In  such  a  form,  in  such  an  amount,  and 
with  such  sureties,  as  it  directs,  conditioned  for  the  faithful  dis- 
charge of  his  trust;  for  the  paying  over  and  investing  of.  and 
accounting  for,  all  moneys  received  by  him  in  the  special  proceed- 
ing, according  to  the  direction  of  any  court  having  authoriiy  to 
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give  directions  in  the  premises;  and  for  tlie  observance  of  the 
directions  of  the  court,  in  relation  to  the  trust.  If  the  application 
is  made  by  any  other  person,  an  order  must  be  made  thereupon, 
requiring  the  committee  to  show  cause  why  he  should  not  liU' 
such  a  bond.  If,  after  hearing  the  committee,  the  court  is  of  the 
opinion,  that  there  is  a  probable  cause  for  granting  the  applica- 
tion, it  may  make  an  order,  requiring  the  committee  co  iile  such  a 
bond;  or,  if  the  committee  so  elects,  or  fails  to  file  the  bond  as 
directed  in  the  order,  it  may  ar  point  a  suitable  person  to  bo  the 
special  «:uardian  oi  th^.  incompetent  person,  with  respect  to  the 
proceedings;  who  must  thereupon  file  such  a  bond.  Where  an  ap- 
plication is  made  to  release  an  inchoate  right  of  dower,  applica- 
tion must  be  made  by  the  husband  of  the  lunatic,  idiot  or  habitual 
drunkard  and  may  be  made  before  or  after  a  committee  has 
been  appointed,  except  fhat  application  may  be  made  by  the  com- 
mittee of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard 
in  any  case  where,  at  the  time  of  the  application,  the  property 
to  which  the  inchoate  right  of  dower  attaches  has  already  been 
sold  by  the  husband  and  the  wife  has  not  joined  in  the  convey- 
ance or  otherwise  released  her  inchoate  right  of  dower.  When 
the  application  is  made  by  the  husband,  the  court  may  appoint 
him  special  guardian,  and  he  must  file  a  bond  as  herein  provided. 
Li  18d3.  ch.  639;  L.  1903.  ch.  368;  U  1907.  ch.  49.    In  effect  April  3,  1907. 

I  28isa.   [Am'd,  1898,  1907.]    Id.)  of  omaraian  of  Infant. 

Upon  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
company  authorized  by  the  laws  of  this  state  to  act  as  general 
guardian  of  the  estate  of  an  infant  without  giving  security  may 
be  appointed  such  special  guardian  and  in  such  case  the  court 
in  the  order  of  appointment  may  dispense  with  the  giving  and 
filing  of  any  such  bond. 
L.  1893,  ch.  268;  L.  1907.  ch.  49.    In  effect  April  3.  1907.    See  8  476. 

I  2358.  Bond)   iko%v  proHecnted. 

Upon  a  breach  of  the  condition  of- a  bond,  given  as  prescribed 
in  either  of  the  last  two  sections,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured. 

S  2354.  [Am'd,  1893.1  Reference  to  Inquire  Into  the  appll- 
eatlon. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  such  a  bond  shall  be  necessary,  the  court  must 
make  an  order  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merits  of  the  application.  The  referee  must  examine 
into  the  truth  of  the  allegations  of  the  petition;  hear  the  allega- 
tions and  proofs  of  all  persons  interested  in  the  property,  or 
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otherwise  iutcre3ted   ia   the   application;   and   report  his  opiuiou 
tuereupou,  together  with  the  testimouy,  with  hU  cooveuient  speed. 
L.  1893.  cb.  26S.    See  Rule  66. 

S  2855.   [Am'd,  1803,   1007.]    Final  order. 

Upon  the  filing  of  the  referee's  report,  and  after  examining 
into  the  matter,  the  court  must  make  a  final  order  upon  the 
application.  In  a  proper  case  a  final  order,  confirming  the  ref- 
eree's report,  must  direct  that  the  real  propertj'  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed in  this  title,  or  by  the  committee  of  the  pronerty  of  the 
lunatic  or  other  incompetent  person.  'Die  final  order  must  also 
coutain  such  directions,  respecting  the  time,  manner  and  condi- 
tions of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insert  therein. 

L.  1893.  c^.   630;  L.   1007,  ch.  49.    In  effect  April  3.   1007. 

S  12356.   [Am'd,    1803.1    Report    of   iialo,    etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
to  the  filial  order,  the  special  guardian  or  the  committee  must 
enter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
court;  and  must  report  the  n^f cement  to  the  court  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  must 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey 
auce  in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract, 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  trust 
only,  the  guardian  or  committee,  executing  the  conveyance,  must 
report  the  conveyance  to  the  court,  under  oath. 

L.   1803.   cb.  639. 

S  2357.   Certain   nales,   etc.,  prohibited. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyance 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant  or 
incompetent  pei-s(m. 

9  2358.  [Am*d,  180.3,  lOOO,  lOOT.l  Effect  of  conveVanee, 
etc. 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  pre- 
scribed in  this  title,  either  upon  an  application  in  bcha!f  of  the 
infant  or  an  incompetent  person,  or  pursnnnt  to  the  directions 
contained  in  a  judgment  reiul.red  against  him.  hns  the  .<same 
validity  and  effect,  as  if  executed  by  the  person  in  whose  behalf 
it  was  executed,  and  as  if  the  infant  was  of  full  age  or  the  luna- 
tic, idiot,  or  habitual  drunkard  was  of  sound  Kind  and  competent 
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to  manage  bis  or  her  aHairs.  And  the  same  »LuU  be  valid  and 
effectual  to  vest  iu  any  purchaser  or  purchasers  any  Interest 
therein  of  any  infant  not  in  being,  at  the  time  of  the  said  sale, 
and  any  mortgage  so  executed  shall  be  a  valid  lieu  and  charge 
upon  the  contingent  interest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
an  inchoate  right  of  dower  as  authorized  by  this  title  shall  have 
the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a 
deed  or  conveyance  of  the  property  aflFectcd  thereby  and  had  duly 
acknowledged  the  same  iu  the  manner  required  by  law  to  pass  the 
estate  of  married  women. 
L.  1893.  cb.  639;  L.  1900.  ch.  127;  L.  1907.  cb.  49.    In  effect  AprU  3,  1907. 

ft  2350.  tAm*d,  1802,  lfN>T.]  I>rocee4a  of  sale  deemed  real 
property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other 
than  a  possibility  of  reverter  of  an  infant  or  incompelcnt  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  oi'  in- 
competent person,  any  other  or  greater  interest  in  the  proceeds  of 
the  sale,  than  he  or  she  had  in  the  property  or  interest  sold. 
Ihose  proceeds  are  deemed  property  of  the  same  nature,  as  the 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
incompetency  is  removed.  The  proceeds  of  the  release  of  a  possi- 
bility of  reverter  shall  be  deemed  and  treated  as  if  they  were 
proceeds  of  real  property  of  which  the' infant  was  seized  and  pos- 
sessed. If  the  infant'  should  die  before  arriving  at  full  age,  or  the 
incompetent  person  should  die  before  the  incompetency  is  removed 
not  leavhig  any  personal  property,  or  not  leaving  sufflcient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
essary or  necessarily  incurred,  then  in  either  or  each  case  the  pro- 
ceeds are  to  be  deemed  personal  property  so  far  as  may  be  neces- 
sary to  pay  the  funeral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
having  jnriRdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  surrogate  to  admin mter  upon  decedent's 
estate,  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  an>  indebtedness,  the  remainder,  if  any  th^re 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  hnnds 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  in  the  hands  of  a  trustee. 

L.  1802.  ch.  623;  L.  1907,  ch.  49.    In  effect  April  3.  1907.  * 

ft  2300.   Infant   deemed  a  \vard  of  eonrt. 

From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an 
infant,  praying  for  an  order  directing  a  conveyance,  or  a  sale, 
mortgage,  or  lease  of  his  real  property,  or  of  an  interest  in  real 
property,  the  infant  is  considered  a  ward  of  the  court,  with 
respect  to  that  real  property  or  interest,  and  the  income  and 
proceeds  thereof. 
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I  2361.  [Am'd,  1808,  1IN>3,  10O6,  1007.]  Disposition  of  prc». 
eeeds)  accovntinflr. 

The  court  must,  by  order,  direct  the  disposition  of  the  proceeds 
of  such  a  sale,  mortgage,  release  or  lease.  It  must  direct  the  in- 
Tcatment  of  anj  portion  thereof  belonging  to  the  infant  or  incom- 
petent person,  which  is  not  needed  for  the  payment  of  debts  or 
the  safe  keeping,  of  the  immediate  maintenance  and  educauon,  of 
himself  or  his  family,  or  for  the  preservation  or  improTemeut  of 
his  real  property  or  his  interest  in  real  property.  It  must  require 
a  report,  under  oath,  of  the  disposition  and  inrestment  thereof,  to 
be  made  as  soon  aj  practicable,  and  must  compel  periodical  ac- 
counts to  be  rendered  thereafter  by  each  person,  who  is  intrusted 
with  the  proceeds,  or  any  part  thereof.  Where  an  inchoate  right 
of  dower  is  released  as  prescribed  in  this  title  and  such  release 
is  to  accompany  a  sale  by  the  husband  of  the  property  to  which 
the  inchoate  right  of  dower  attaches,  the  court  shall  make  an 
order  requiring  one-third  of  the  amount  realized  on  the  sale  of  the 
property  to  which  the  inchoate  right  of  dower  attached  to  be 
iuvested  by  the  special  guardian,  or  paid  into  the  court  to  be  held 
for  the  benefit  of  the  husband  during  his  life  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  life,  or  the  court  may  direct 
said  amounts  to  be  paid  to  the  husband  upon  his  giving  a  bond 
in  the  penalty  of  at  least  double  the  amount  so  received  for  such 
release,  with  at  least  two  sureties,  who  shall  Justify  in  double  the 
amount  of  such  penalty,  conditioned  for  the  repayment  as  the 
court  shall  direct  by  his  executors  or  administrators  of  such 
amount  upon  the  death  of  the  husband.  Where  an  inchoate  righv 
of  dower  is  released  as  prescribed  in  this  title,  and,  at  the  time 
of  the  application,  the  property  to  which  the  inchoate  right  of 
dower  attaches  has  already  been  sold  by  the  husband,  and  the 
w^ife  has  not  joined  in  the  conveyance  or  otherwise  released  her 
inchoate  right  of  dower,  the  court  shall  make  an  order  that,  as 
the  consideration,  for  the  release,  or  as  part  of  the  consideration 
therefor,  there  be  paid  to  the  special  guardian  or  into  the  court 
an  amount  to  be  fixed  by  the  court  as  equal  to  one-third  of  the 
fair  market  value  of  the  property,  to  be  invested  by  the  special 
guardian  or  held  by  the  court  for  the  benefit  of  the  person  making 
such  payment  during  the  life  of  the  husband,  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  life,  and  upon  her  death  to 
be  returned  to  the  person  malting  such  payment  or  to  his  execu- 
tors, administrators  or  assigns;  or  in  lieu  of  such  payment  the 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  least 
double  the  atnount  so  fixed  as  equal  to  one-third  of  the  fair 
market  value  of  the  property,  with  at  least  two  sureties,  who 
shall  justify  in  double  the  amount  of  such  penalty,  conditioned 
£or  the  payment  ns  the  court  shall  direct,  upon  the  death  of  the 
husband  leaving  the  wife  surviving,  of  the  said  sum  so  fixed  as 
equal  to  one-third  of  the  fair  value  of  the  property,  to  be  held 
ffVr  the  brncfit  of  the  wife  during  her  life  and  upon  her  death  to 
1»  ^^turned  to  the  person  giving  such  bond  or  to  his  executors, 
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administrators  or  assigus.  In  case  by  any  contingency,  infants 
not  in  being  may  thereafter  become  possessed  of  any  interest  in 
said  premises  so  sold,  mortgaged  or  leased,  the  court,  in  case  of 
a  sale,  shall  cause  the  proceeds  of  the  sale,  after  paying  the  costs 
and  expenses  of  the  same,  to  be  placed  at  interest  for  thie  benefit 
of  the  persons  who  are,  or  who  may  ultimately  be  entitled  to  the 
same,  and  shall  not  authorize  the  distribution  of  the  same  in  ad- 
ranee  of  said  contingency,  except  upon  a  petition  of  some  person 
entitled  thereto,  and  upon  filing  a  bond  in  such  penalty  as  the 
court  shall  direct,  with  two  or  more  sureties  approved  by ,  the 
court,  and  conditioned  that  in  case  of  any  contingency  by  which 
any  infant  not  then  in  being  shall  thereafter  become  entitled  to 
any  of  the  proceeds  of  the  sale,  that  said  petitioner  will  pay  to 
said  person  or  persons  his  or  their  proportionate  share  of  thu 
money  so  paid  over  to  said  petitioner;  and  in  the  case  of  the 
mortgaging  of  said  real  estate  the  proceeds  of  the  yamei  after 
paying  costs  and  expenses,  shall  be  paid  out  and  disbursed  under 
the  direction  of  the  court  only  for  the  purpose  of  paying  lawful 
charges  thereon  or  repairing,  improving,  building  upon  or  other- 
wise enhancing  in  value  any  real  estate  so  mortgaged  as  aforesaid. 
L.  1803,  ch.  630;  L.  1003.  ch.  368;  L.  1006.  cb.  127;  L.  1007.  cb.  40.  In 
effect  April  8,  1007. 

1  2862.  PartlcMlar  eatatMit  when  included  In  sale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
contingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sub- 
ject to  an  estate  for  years,  in  the  whole  or  any  part  thereof,  the 
person,  having  the  prior  right  or  estate,  may  manifest  in  writing 
bis  consent,  either  to  receive,  from  the  proceeds  of  the  sale,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annuities,  in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportionate  share  of  the  proceeds  of  the  sale  invested,  and  the 
interest  thereof  paid  to  him,  from  the  time  of  the  investment,  or 
of  the  commencement  of  his  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.  Upon  filing  the 
consent  with  the  clerk,  the  final  order  may,  in  the  discretion  of 
the  court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
or  estate  attaches.  In  such  a  case,  the  court  must,  after  the  sale, 
ascertain  the  value  of  the  right  or  interest  of  the  person  so  con- 
senting; and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  the 
value,  or  the  investment  of  a  just  propcJrtion  of  the  proceeds, 
and  the  payment  to  him  of  the  interest  thereof.  But  such  a 
gross  sum  shall  not  be  paid,  nor  shall  such  an  investment  be 
made,  until  an  effectual  release  of  the  right  or  estate  of  the 
person  so  consenting,  executed  to  the  satisfaction  of  the  court, 
and  duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

2  R.  S.  106.  9$  181.  182  (2  Edm.  204):  L.  1864.  cb.  417  (6  Edm,  202,  203): 
U   1874,  cb.  446,  SS  13.  IB,  16  (0  Edm.  032). 
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fi  2363.  Id.)  when  belonaringr  to  Infant,  etc 

Where  tiie  interest  of  the  infuut,  or  of  the  lunatic  or  other  in- 
competent person,  consists  of  a  right  of  dower,  or  an  estate  for 
life,  or  for  years,  the  final  order  may  authorize  the  special  guard- 
ian or  committee  to  join,  with  the  person  or  persons  holding?  the 
reversionary  estate,  in  a  conveyance  of  the  property  to  which  the 
interest  attaches,  so  as  to  release  the  right  of  dower,  or  fully 
convey  the  particular  estate,  on  receiving,  from  the  proceeds  of 
the  sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  propor- 
tionate part  of  the  proceeds,  to  be  invented  until  the  determination 
of  the  particular  estate;  and,  in  either  case,  to  be  asoertnined  as 
prescribed  in  the  last  section.  AVhore  a  proportion  of  the  pro- 
ceeds is  so  received  by  th<s  guardian  or  committee,  for  invest- 
ment, the  final  order  must  provide  for  the  investment  thereof, 
until  the  determination  of  the  particular  estate;  and  then  for  the 
payment  thereof  to  the  person  entitled  thereto. 

§  2304.  Debts  of  Infant,  ete.,  to  be  i»aid  eanally. 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  in  thi.s 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
property'  or  the  incompetent  person,  must  pay  all  debts,  in  equal 
proportion,  w^ithout  giving  a  preference  to  a  debt  founded  upon 
a  specialty,  or  upon  which  judgment  has  been  taken. 
a  a  8.  6«,  fi  16  f2  Bdli).  6o);  L.  1874.  cb.  446,  |  21  (9  Edm.  S33). 
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Am.  2866.  Wh«ll  •abmlnton  to  arbitration  cannot  be  made. 
288a.  What  controTeraies  may  be  submitted,  and  how. 
2897.  Anpolntment  of  additional  arbitrator,  or  umidre. 
2868.  Time  for  bearing;  adjournment,  etc.  .     ■ 

2S68.  Arbltrabon  to  be  sworn. 
2870.  Attendance  of  witneaees,  etc. 

2371.  All  tbe  arbitrators  to  meet;  wben  majority  may  award.    Fe4i. 

2372.  Award;   to  be  aatbentloated,    etc. 
2873.  Motion  to  Qonflrm  award. 

2374.  Id.;  to  vacate  award. 

2376.  Id.;  to  modify  or  correct  award. 
2876.  Motions;  wben  to  be  made. 

2377.  CoeU  on  Tacatlng  award. 

2378.  Judgment  on  award;   wben  and  bow  entered.    Oosts. 
2370.  Judsment-roU. 

2380.  Effect  of  judgment;  bow  enforced. 

2881.  Appeal. 

2382.  Effect  of  party's  deatb,  lunacy,  etc.;  proceedings  tbereupoa. 

2383.  iterocatiott  of   sobmlasioo. 

2384.  liability  of  party  wbo  revokes. 
2386.  Limitation   of   recovery   against   him. 
2386.  Application  of  this  title. 

i  3865.  ^MTben  sabinisalen  to  airMtr»tlQn  o«Mm«t  be  mm^m, 

A  •ubmissioii  of  a  controyersy  ta  arbltratiMi  ofmnot  be  made, 
either  as  prescribed  in  thi8  title  or  other  wise,  in  either  of  the 
following  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant, 
or  a  person  incompetent  to  manage  hia  affairs,  Iqr  reason  of  lonacgr, 
idiocy,  or  habitual  drunkeuuess. 

2.  Where  the  controversy  arises  respecting  a  claim  to  an  ea- 
.  tate  in  real  property,  in  fet^  or  for  life.  <^ 

But  where  fi  person,  capable  oX  entering  into  a  submission, 
has  knowingly  entered  into  the  same  with  a  person  incapable 
of  ao  doings  as  prescribed  in  subdivision  first  of  this  section,  the 
objection,  on  the  ground  of  incapacity,  can  be  taken  only  in  be- 
half of  the  person  so  incapacitated.  And  the  second  subdivision 
of  this  section  does  not  prevent  the  submission  of  a  claim  to  an 
estate  for  years,  or  other  interest  for  a  term  of  years,  or  for  one 
year  or  less,  In  real  property;  or  of  a  controversy  respecting  the 
partition  of  real  property  bettreen  joint  tenants  or  tenant*  In 
common;  or  of  a  controversy  respecting  the  bonndariea  of  land% 
or  the  admeasurement  of  dower. 
2  R.   8.  641,   SI  1   and   2  (2  Edm.   oeO). 

I  2860.  "Wliat  oontjroveratea  may  be  •nbnattted,  end  liovr. 

Bzcept  aa  otherwise  prescribed  in  the  lAst  aection,  two  or  more 
persons  may,  by  an  instrument  in  writing,  duly  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
submit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro- 
versy, existing  between  them  at  the  time  of  the  submissiou,  which 
might  be  the  subject  of  an  action.  They  may,  in  tho  suDmlssion, 
agree  that  a  judgment  of  a  court  of  record,  spedfl^d*  in  the  fh- 
atmment,  shall  be  rendered  npOD  the  award,  made  pnrsuakit  to 
the  submission.  If  the  supreme  court  is  tbus  specified,  tbe  aub- 
mission  may  also  specify  tbe  county  in  which  the  judgment  shall 
be  entered.  If  it  does  not,  the  judgment  may  be  entered  in  any 
ooonty. 

Id.,  purt  of  I  1  and  i  ». 
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I  2867.  Appointment  of  additional  arbitrator,  or  lintplve. 

Where  a  ■ubmission  is  made  ai  prescribed  in  this  title,  an  addi- 
tional arbitrator  or  an  umpire  cannot  be  selected  or  appointed,  un- 
less the  submission  expressly  so  provides.  Where  a  submission, 
made  either  as  prescribed  in  this  title  or  otherwise,  prorldes  that 
two  or  more  arbitrators,  therein  designated,  may  select  or  ap- 
point a  person  as  an  additional  arbitrator  or  as  an  nmpire,  the 
selection  or  appointment  must  be  in  writing.  An  additional  arbi- 
trator or  umpire  must  sit  with  the  original  arbitrators  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap- 
pointment, the  matter  must  be  reheard,  unless  a  rehearing  is 
waived  in  the  submission,  or  by  the  subsequent  written  consent 
of  the  parties,  or  their  attorneys. 

I  9808.  Tlnie  for  bearing  I  adjournment,  ete. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  aroitrators,  selected  as  prescribed  in  this  title,  must 
appoint  a  time  and  place  for  the  hearing  of  the  matters  sub- 
mitted to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  of  either 
party,  for  good  cause  shown,  or  upon  their  own  motion;  but  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

s  B.  8.  541.  I  8. 

I  8868.  Arbitrators  to  be  sworn. 

Before  hearing  any  testimony,   arbitrators  selected  either,  as 

Srescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  officer 
esignated  In  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  a 
Just  award,  according  to  the  best  of  their  understanding;  unless 
the  oath  is  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  or  their  attorneys. 
Id..  I  4,  and  part  of  I  Q. 

I  8870.  Attendance  of  witnesses,  ete. 

The  arbitrators,  selected  eith^  as  prescribed  In  this  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  apd  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  proceedings 
b^fpre  them,  which  are  conferred,  by  the  provisions  of  title  second 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a 
board,  authorized  by  law  to  hear  testimony. 

Id..  I  «.  and  part  of  f  6. 

I  8871.  All  tbe  arbltraters  to  meeti  wben  ^alorttr  ^ar 
avrard.    Fees. 

All  the  arbitrators,  selected  as  prescribed  in  this  title,  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  aa  award  by  a  majority  of  them  is  valid,  unless  the  concur- 
.rcnoe  of  all  Ig  expressly  required  in  the  submission.  Unless  It  is 
otherwise  expressly  provided  in  the  submission,  the  award  may 
require  the  payment,  by  either  party,  of  the  arbitrators'  fees,  not 
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Exceeding  the  fees  allowed  to  a  like  number  of  referees  in  the 
anpreme  court;  and  also  their  expenses. 

2  R.  8.  641.  i  7. 

I28T2.  Award  I  to  be  anttaentleated,  ete. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writing;  and,  within  the  time  limited  in  the  dubmis- 
sion,  if  any,  subscribed  by  the  arbitrators  malting  It;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  oflSce  of  the  clerk  of  the  court, 
in  which,  by  the  submission,  judgment  is  authorised  to  be  en- 
tered upon  the  award,  or  deliyered  to  one  of  the  parties,  or  his 
attorney. 

Id.,  f  8,  and  pftrt  of  f  ». 

12878.  Motion  to  confirm  award. 

At  any  time  within  one  year  after  the  award  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap- 
ply to  the  court,  specified  in  the  submission,  for  an  order  confinn- 
mg  the  award;  and  thereupon  the  court  must  grant  such  an  order, 
unless  the  award  is  vacated,  modified  or  corrected,  as  prescribed 
in  the  next  two  sections.  Notice  of  the  motion  must  be  served, 
upon  the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion/  must  be  made  within  the  judicial  district,  embracing  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  remainder  of  |  9. 

12874.  Id.)  to  -vacate  award. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
cation of  either  party  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearinir,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  controversy; 
or  of  any  other  misbehavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  that  a  mutual,  final,  and  definite  award, 
upon  the  subject-matter  submitted,  was  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the 
submission  requires  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id..   I  10,  snd  part  of  |  13. 

12876.  Id.  I  to  Biodify  or  correct  a^vard. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  modifying  or  correcting  the  award, 
upon  the  application  of  either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  thing,  or 
property,  referred  to  in  the  award. 
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2.  Where  the  arbitrator!  haye  awarded  upon  a  matter  not  sub- 
mitted to  them,  uot  affecting  the  merits  o£  the  decision  upon 
the  matters  submitted. 

3.  Where  the  award  is  imperfect  In  a  matter  of  fomiy  not 
affecting  the  merits  of  the  controversy,  and  if  it  had  been  a 
referee^s  report,  the  defect  could  have  been  amended  or  disre* 
garded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  affect 
the  intent  thereof,  and  promote  justice  between  tne  parties. 
2  B.  S.  541,  ii  11  and  13. 

I  S8T6.  BfotloMS)  when  to  be  nmde* 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  must 
be  served  upon  the  adverse  p;  .  tr  to  the  submlSHion,  or  his  attor- 
ney, within  three  months  after  1  award  is  filed  or  deUvered, 
as  prescribed  by  law  for  jorvic.  of  i  )tice  of  a  motion,  upon  an 
attorney  in  an  action.  For  the  purposes  ()f  the  motion*  any  judge, 
who  might  make  an  order  to  sta^  the  proceedings,  in  an  action 
brought  in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse  party 
to  enforce  the  aw  ird. 

M..  f  12.  . 

I  2877.  Costs  on  -raoatlnv  award. 

Whei  i  the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
five  dollars  and  disL  irsements,  may  be  awarded  to  the  prevailing 
party;  and  the  payment  thereof  may  be  enforced,  in  like  manner 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

Id..  I  10,  am'd. 

f  2378.  Jvdvment  on  award)  when  and  how  entered. 
Costs. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  corrrct- 
ing  an  award,  judgment  mj  he  entered  in  conformity  there- 
with, as  upon  a  referee's  report  in  an  action,  except  as  \i  othc-r- 
wise  prescribed  in  this  title.  Costs  of  the  application,  and  ^  jhc 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollani 
and  disbursements,  may  be  awarded  by  the  court,  I;  its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  included  lu  the 
judgment. 

Td..  I  14.  am'd. 

I  3870.  Jndv^ent-roll. 

Immediately  after  entering  judgment,  the  clerk  must  attach 
together  and  file  the  following  papers,  which  constitute  the 
judgment-roll: 

1.  The  submission:  the  selection  or  appointment,  If  any.  of  an 
additional  arbitrator,  or  iimnin>:  and  each  written  extension  of 
*hp  time,  if  any,  within  which  to  make  the  award. 

2.  The  award. 

3.  idach  notice,  affidavit,  or  other  paper,  used  upon  an  appli- 
cation to  confirm,  modify,  or  correct  the^  award,  and  a  copy  of 
each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment 
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The  judgment  may  be  docketed,  as  if  it  was  rendered  in  an 
action. 
2  R.  S.  Ml,  S  15,  and  part  of  }  16,  am'd. 

{  2380.  Blleet  of  Judvinenti  Mo-^v  enforced. 

The  judgment  so  entered  has  the  same  force  and  effect,  in 
all  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat- 
ing to,  a  judgment  in  an  action;  and  it  may  be  enfoorced,  as  if  it 
had  been  reudered  in  an  action  in  the  court  in  which  it  is 
entered. 

Id.,  part  of  {  16.    See  f  1270,  ante;  also,  H  1240  and  1241. 

S  22881.  Appeal. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  by  the  provisions  of  chapter  twelfth  of 
this  act,  as  fur  as  they  are  applicable. 

Id;,  If  16,  17,  20  and  21,  am'd. 

(  2S82.  Bflect  of  pmrty^m  deatli,  lnn«cT»  eto.|  prooeediav* 
thereupon. 

The  death  of  a  party  to  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  this  chapter,  operates  as  a  revocation  of  the  submission, 
if  it  occurs  before  the  aw^ard  is  filed  or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  submission  con- 
tains a  stipulation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to,  his  executor  or 
administrator,  or  a  tt^naporary  administrator  of  his  estate;  or. 
where  it  relates  to  real  property,  has  heir  or  devisee,  who  has 
succeeded  to  his  interest  in  the  real  property.  Where  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  no- 
tice to,  a  committee  of  the  property ,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  Upon  confirming 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party; 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

I  2883.  ReTOcatlon  of  anbrnlsNlon. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrument  in 
writing,  signed  by  the  revoking  party,  or  his  authorized  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  should 
be  under  seal.    Any  party  to  a  submission  may  thus  revoke  it; 

047 
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whether  he  is  a  sole  Qarty  to  the  controyeray,  or  one  of  two  or 
more  parties  on  the  same  side. 

2B.S.  541,  part  of  128. 
(  afe884.  IsiwLhilitr  of  partr  WHO  roTolces. 

Where  a  party  expressly  reyokes  a  submission,  made  either  as 
presciibed  in  this  title  or  otherwise,  any  other  party  to  the  sab- 
mission  may  maintain  an  action  against  him,  and  also  against 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recoyer  all  the 
costs  and  other  expenses,  and  all  the  damages,  which  he  has  In- 
curred in  preparing  for  the  arbitration,  and  in  condnctinir  the 
proceedings  to  the  time  of  the  revocation.  £2ither  of  the  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 

Id.,i»artof  M23aiid34. 

I  21I8S.  Ijlmita.tloii  of  recoTery  «v»lM«t  him. 

A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except  as  prescribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  instrument  col- 
lateral thereto. 

Id.,  I  as. 

i  2NI8II.  Applieatlon  of  tkis  title. 

This  title  docs  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either 
as  prescribed  in  this  title  or  otherwise,  or  upon  an  instrument  col- 
lateral thereto,  or  upon  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  does  not  affect  a  submission,  made  other- 
wise than  as  prescribed  therein,  or  any  proceedings  taken  pur^ 
suant  to  such  a  submission,  or  any  instrument  collateral  thereto. 

Partotia^aia'a. 
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TTfhE  IX. 
Proceedings  to  foreclose  a  mortgage  by  adrertiMiiMiit. 

[8m  eh.  223,  L.  1900,  bf  which  parchaier  Is  •ntitled  to  e«rUfled  eoplM  o< 
affldavlto.] 

See.  2887.  When  mortnge  may  be  fereelond, 
2888.  Notice  of  aale;  how  flTeo. 
2380.  Id.;  how  serTed. 
2880.  Duty  of  county  clerk. 
3891.  Gontenu  of  notice  of  lale. 
2882.  Sale:  bow  postponed. 
2388.  Id.;  how  conducted. 

2884.  Mortgacee,  etc.,  may  pareluMe. 
2S9B.  Xffed  of  tale. 

2885.  Affldarit  of  aale,  and  of  poitlnf,  eerrlnf,  etc..  noftleet. 
2897.  When  one  affldarlt  eafflcee:  printed  notice  to  be  aiKraS. 
2888.  AffldaTtta  may  be  filed   and  recorded. 

2888.  Note  apen  record  of  mortfage. 

2400.  Deed  net  neceeaary. 

2401.  Ooetf  allowed. 

2402.  Bxpenaea  allowed. 

2405.  Taxation  thereof. 

2404.  Sorploa  money  to  be  paid  Into  supreme  oenrt. 

2406.  CUunant  of  suipios  money  to  file  petition. 
2408.  AppUcatlon  for  sorplos  money. 

2407.  Onfer  for  distribution. 

2408.  Umltatlon  of  last  four  seetlone. 

2408.  AppUcatton  of  this  tlUe  to  mertgasee  to  the  States 

1  288T.  Wlken  ukortgmge  may  l^c  fore«lojied. 

A  mortgftge  upon  real  property,  situated  within  the  States  coa« 
taiDioK  therein  a  power  to  the  mortgasee,  or  any  other  person,  to 
sell  the  mortgaged  property,  opon  d^aalt  being  made  in  a  con- 
dition of  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  this  title,  where  the  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operatiye. 

2.  An  action  has  not  been  brought  to  recoyer  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  an  action  has 
been  brought,  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  issned 
upon  a  judgment  rendered  therein  in  f sTor  of  the  plaintiff  has  been 
returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re* 
cording  mortgages,  in  the  county  wherein  the  property  is  situ- 
ated. 

2  B.  8.  S46.  H  1  «Dd  2  (2  Bdm.  664). 

f  8888.  [Am'd,  1804,  lfN)0,  190SO  Notiee  of  Mtlep  liow 
sri^«n. 

The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  In  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the  notice  must  be  publiflhed,  at  least  once  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation 
a  part  of  which  is  within  the  county  in  which  the  property  to  be 
sold,  or  a  part  thereof,  is  situated. 

L.  1884.  ch.  730. 

2.  [Am»d,  10O4.1  A  copy  of  the  notice  must  be  fastened  up, 
at  least  eighty-four  days  before  the  day  of  sale,  in  a  conspicuous 
place,  at  or  near  the  entrance  of  the  building,  where  the  county 
court  of  each  county,  wherein  the  property  to  be  sold  is  situ- 
ated. Is  directed  to  be  held;  or,  if  there  are  two  or  more  such 
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buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  •the  property;  or,  in  the  city 
and  oounty  of  N«w  \ork,  in  a  like  place,  at  or  near  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
coart  of  the  first  judicial  district  are  directed  by  law  to  be  held. 
L.  1904,  ch.  49.    In  effect  Sept.  1,  1904. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [Am*dy  IfMM),  1905.]  A  copy  of  the  notice  must  be  served,  as 
prescribed  in  the  next  section,  upon  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  providing 
he  died  the  o^'ner  of  the  mortgaged  premises.  A  copy  of  the  no- 
tice may  also  be  served,  in  a  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  for  recording  it  in  the  county,  at 
the  time  of  the  first  publication  of  the  notice  of  sale;  uiK>n  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an  inchoate  or  rested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  Hen  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  his 
death  the  owner  of  the  mortgaged  premises,  then  upon  his  heirs; 
or  upon  any  person,  then  having  a  lien  upon  the  property,  subse- 
quent to  the  mortgage  by  virtue  of  a  judgment  or  decree  duly 
docketed  in  the  county  clerk's  6ffice  ntid  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  in  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or 
agent. 

2  R.  S.  646.  }  8.  am'd;  L.  1842,  cb.  277.  i  6;  L.  1844.  cb.  34ft.  {  1,  ftSd 
L.  1867.  ch.  806,  ^  \  (i  Edm.  6a4,  667);  L.  1900.  ch.  766;  L.  1806.  cb.  43S. 
In  effect  3ept.  1.1906. 

i  2380.   IAm*d,  1887.]    Id.|  l&ow  served. 
Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows: 

1.  Upon  the  mortgagor^  his  wife,  widow,  executor,  or  admin- 
istrator, or  a  subsequent  grantee  of  the  property,  whose  convey- 
ance is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  notice^  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served;  or 
by  leaving  such  a  copy,  addressed  to  the  person  to  be  served,  at 
his  di\'ellinff-h()irse,  with  a  person  of  suitable  age  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  nis 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  may  be  made  upon  them  in  like  manner  without  the  State, 
at  least  t^'enty-eisrht  days  prior  to  the  dny  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or 'by 
depositing  a  copy  of  the  notice  in  the  post-office,  properly  inclosed 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  his 
place  of  residence,  at  least  twenty-eight  days  before  the  day  of 

KT..  I  S.  am*d;  L.  1887.  ch.  688. 

f  8890.  Dntr  of  conntr  elerk. 

A.  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is  deliv- 
tied,  as  prescribed  In  aubdivision  third  of  tha  laiit  npntion  hnt 
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one,  mmt  ftMrthwith  affix  it  in  a  book,  Icept  in  his  oWiM  for  th&t 
porpoee;  must  make  and  subscribe  a  minute,  at  tbe  bottom  of  the 
copy,  of  the  time  when  he  received  and  affixed  it;  and  most  indev 
the  notice  to  the  name  of  the  mortgagor. 

2  B.  S.  046,  i  8  in  part,  as  am'd  by  L.  1867,  cH.  JM)8,  |  1. 

i  22801.  Content*  of  notice  of  Mile. 

The  notice  of  sale  must  specify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where»  it  is  recorded. 

3.  The  sum  claimed  to  be  due  uiK>n  the  mortgage,  at  the  time 
of  «Jie  iirst  publication  of  the  notice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  that  contained  in  the  mortgage. 

Id.,  S  4. 

S  2802.  Sale  I  how  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a 
notice  of  the  postpouement  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notico  of  postponement,  must  be  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 
Id.,  i  6. 

i  2808.  Id.)  l&oiT  eondveted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  day 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  ii  part  thereof,  is  situated;  except 
that,  where  the  mortgage  U  to  the  people  of  the  State,  the  sale 
may  bfe  made'  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  the  jale,  and  the  costs  and  expenses  allowed  by 
law.  But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  sold  together. 
Id.,  i  6.  am'd. 

f  2304.  Movtflravee,  etc.,  niay  pnrcl&ase. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

Id.,  I  7. 

I  2898.  Bllect  of  sale. 

A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a 
purchaser  in  good  faith,  is  equivalent  to  a  sale,  pursuant  to  judg- 
ment in  an  action  to  foreclose  tho  mortpnire.  fo  far  only  as  to  be 
an  entire  liir  of  all  claim  or  equity  of  redemption,  ttpon,  or 
with  respect  tQ»  t^^  property  sold,  of  each  of  the  foUomng 
Persons: 
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,   ^  The  Biortgagor,  his  heir,  deylBee,  execator  or  adminlstnitor. 
li  Bach  person  daimiiig  under  any  of  them,  by  virtue  of  a 
tltla  or  of  a  lien  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notic«  of  sale  was  served,  as  prescribed  in 

3.  Bach  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recording  the  same  in  the  county,  or  whose  judgment  or  decree 
waa  not  duly  doclteted  in  the  county  cleric's  ofiice,  at'the  time 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  assignee  of ' 
such  a  person. 

4.  Bvery  other  person,  claiming  under  a  statutory  lien  or  in* 
cumbrance,  created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

6.  The  wife  or  widow  of  the  mortragor,  or  of  a  subsequent 

Eantee,  upon  whom  notice  of  the  sale  wis  served  ns  prescribed 
this  title,  where  the  lien  of  the  mortgage  was  superior  to  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

3  B.  S.  546,  i  8,  am'd:  L.  1842,  cb.  277,  and  L.  1844,  ch.  S4«,  |  4  (4  Bdm. 
586.  688). 

I  2890.  [Am*d,  1908.]  Affidavit  of  rale,  and  of  poatln«, 
•ervlnVf  etc.,  notices. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct  parcel, 
separately  sold;  the  name  of  the  purchaser  of  ench  distinct  par- 
cel; and  the  name  of  the  person  or  persons  to  whom  the  proceeds 
of  the  sale  were  paid,  and  the  sums  thereof  must,  be  made  by 
the  person  who  officiated  as  auctioneer  upon  the  sale.  An  affi- 
davit of  the  publication  of  the  uotiiH?  of  sale,  and  of  the  notice 
or  notices  of  imstpouement,  if  any,  may  be  made  by  the  publisher 
or  printer  of  the  newspaper  in  which  they  were  published,  or  by 
his  foreman  or  principal  clerk.  An  affidavit  of  tne  affixing  of  a 
copy  of  the  notice,  at  or  near  the  entrance  of  the  proper  court- 
house, may  be  made  by  the  person  who  no  affixed  it,  or  by  any 
person  who  saw  it  so  affixed,  at  least  eighty-four  days  before 
the  day  of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the 
notice  in  the  book,  kept  by  the  county  clerk,  may  be  made  by 
the  county  clerk,,  or  by  any  person  who  saw  it  so  affixed,  at  least 
eighty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
service  of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
other  person,  upon  whom  the  notice  must  or  may  be  served,  may 
be  made  by  the  person  who  made  the  service.  Where  two  or 
more  distinct  panels  are  sold  to  diflPerent  purchasers,  separate 
affidavits  may  be  made  with  respect  to  each  parcel,  or  one  8et 
of  affidavits  may  be  made  for  all  the  parcels. 

'I';'  •.^'..■"^  ■™'*'  ^'  1**^-  <*h.  346;  L.  1867,  ch.  308,  conaolldated  and 
amU     Am'd  by  L.   1008.  ch.    294.       In  effect  Sept.   1,    1908. 

I  230T.  [Am'd,  1882.]  -Wtaem  one  affidavit  jiaffices  printed 
notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  Inst  section,  may  be  contained  in  one 
affidavit,  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  each 
affidavit;  and  a  print<Hl  copy  of  each  notice  or  postponement  must 
be  annexed  to  the  affidavit  of  p  -Plication,  and  to  the  affidavit  of 
sale*    3ut  one  copy  of  the  notice  sufflcea  for  two  or  more  affl* 
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dayits  where  they  all  refer  to  it  and  are  annexed  to  each  other 
and  filed  and  recorded  together. 

2  B.  S.  640,  part  of  |  8,  am'd. 

I  2808.  [Am'd,  1904^  Affldairlta  mar  be  filed  and  reoorded. 

The  afiidayits  specified  in  the  last  two  sections,  may  be  filed 
in  the  office  for  recording  deeds  and  mortgages,  in  the  county 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
the  ofllcer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  affidavits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Where  the  property  sold 
Is  situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
and  recorded  in  each  other  county,  wherein  any  of  the  property 
is  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  In  that  county,  as 
if  the  originals  Tfere  duly  filed  and  recorded  therein. 
Id.,  f  11,  am'd,  and,  part  of  {  12;  L.  1904,  ch.  679.    In  aftoet  Sept.  1,  1904. 

f  2890.  Note  upon  record  of  mortsmve. 

A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 
copy  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded. 

Id..  (  13. 

I  2400.  Deed  not  ncceaflnry.  "Wlien  nUldAvita  not  mecea- 
■nry)  bnt  pnrchnaer  may  reavlre  them. 

The  purchaser  of  Ihe  mortgaged  premises,  upon  a  sale  con- 
ducted as  prescribed  in  this  title,  obtains  title  thereto,  against 
all  persons  bound  by  the  sale,  without  the  execution  of  a  con- 
veyance. Except  where  he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
manner,,  upon  payment  of  the  purchase-money,  and  compliance 
with  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  filed,  or  deliveied  or  tendered  to  him  for 
filing. 

Id.,  I  14,  am'd;  L.  1888,  ch.  266,  |  8.    See  {  2396,  ante. 

S  2401.  Goata  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre* 
scribed  in  this  title,  one  dollar. 
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3.  For  superintending  the  sale,  and  attending  to  the  execution 
of  the  necessary  papers,  ten  dollars. 

2  R.  S.  652.  f  4,  aahd.  1  and  2  and  part  of  Bubd.  3  (2  Edm.  072),  and  L. 
1844.  di,  840,   i  3.  (4   Bdm.   608). 

{2402.  Kzpenaeii  allowed. 

The  sums  actually  paid  for  the  following  services,  not  exceed- 
ing the  fees  allowed  by  law  for  those  services,  are  allowed  in 
proceedings,  taken  as  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 

8.  For  recording  the  affidavits:  and  also,  where  the  property 
sold  is  situated  in  two  or  more  connties.  for  making  and  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 
Id.,   remainder  of  |  4. 

S2403.  Taxation  thereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person,  interested  in  the  payment 
thereof.  Each  provision  of  this  act.  relating  to  the  taxation  of 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

Id.,  f  3,  am'd. 

I  2404.  Surplvn  moner  to  be  paid  Into  anpreme  conrt. 

An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  receives  it,  pay  into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage, 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manner  and 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

L.  18f».  ch.  804.  H  1.  2  and  4  (7  Edm.  353);  L.  1870.  ch.  706.  I  1  (7  EOm, 
770).    See  H  743.  740.  ante.   ■«•  «lM  Bute  M. 

I2405.  Claimant  of  ■nrplnii  money  to  file  petition. 

A  person,  who  had.  at  the  time  of  the  sale,  an  interest  in  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  w^here  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  sur- 
plus money,  or  a  part  thereof. 

Id.,  part  of  I  8,  am'd. 

|240e.  AppUoatlon  for  anrplnii  money. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  mar, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  supreme  court,  at  a  term  held  within  the  judicial  district, 
embracing  the  county  where  his  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
seryice  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per* 

954 


c.  17,  t  9  BY  ADVERTISEMENT.  8§  2407-09 

son,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
executor  or  administrator.  But,  if  it  is  shown  to  the  coiirt,  by 
affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  given  to 
him  in  any  manner  which  the  court  directs. 
L.  1868,  cb.  804,  part  of  {  3.  am'd. 

I240T.  Order   for  dlstrlbntloB. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  ui)on  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
court  must  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,  remainder  of  |  3,  am'd. 

12406.  Limitation  of  last  four  sections. 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
upon  the  sale  of  real  property,  of  which  a  decedent  died  seized, 
where  letters  testamentary  or  letters  of  administration,  upon  the 
decedent's  estate,  were,  within  four  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  State,  having  jurisdiction  to 
issue  them.  *     ^ 

L.  1867,  ch.  658  (7  Edm.  142);  L.  1870,  rh.  170  (7  Edm.  664),  and  L.  1871, 
ch.  834  (9  Edm.  210).    See,  also,  fi  2798.  post. 

I2409.  [Am*d,  1882.]  Application  of  tills  title  to  mort- 
vaves  of  tbe  State. 

This  title  does  not  afiPect  any  provision  of  law,  inconsistent 
therewith,  especially  relating  to  the  foreclosure  of  mortgages  to 
the  people  of  the  State,  or  to  the  commissioners  for  loaning  cer- 
tain moneys  of  the  United  States. 

Section  16  of  part  3,  ch.  8,  tit.  16,  R.  S.,  am'd. 
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Proceedings  to  change  tlie  name  of  an  indiyidual  or 
oorpoxatlon. 

Bee.  2410.  PeUtion  by  IndiTidaaL 

2411.  Petition  by  corporation. 

2412.  Contents  of  petition. 

2413.  Notice  of  presentation  of  petition. 

2414.  Order. 

2416.  When  change  to  take  effect. 

2416.  Subatitntion  of  new  name  In  pending  action  or  prooeedtng: 

2417.  Reports  by  clerks  to  state  officers. 

2418.  [Repealed.] 

I  2410.  [Am'd,  18IIS.]    Petition  by  individual. 

A  petition  for  leave  to  assume  another  name  may  be  made  hj 
a  resident  of  the  stale  to  the  county  court  of  the  county  in  which 
he  resides,  or,  if  4ie  resides  in  the  city  of  New  York,  either  to 
the  supreme  court,  or  to  the  city  court  of  New  York.  The  peti- 
tion of  an  infant  shall  be  made  by  his  general  e:uardian,  or  by 
the  guardian  of  his  person,  or  by  his  next  friend. 

U  188S,  ch.  946. 

12411.  [Am*d,  1901.1     Petition  by  corporation. 

A  petition  to  assume  another  corporate  name  may  be  made  by 
a  domestic  corporation,  whether  incorporated  by  a  general  or 
special  law,  to  the  supreme  court  at  a  special  term  thereof,  held 
in  the  judicial  district  in  which  its  principal  business  office  shall 
be  situated,  or,  if  it  be  other  than  a  stock  corporation,  at  a 
special  term  held  in  the  judicial  district  in  which  its  certificate 
of  incorporation  is  filed  or  recorded,  or  in  which  its  principal 
property  is  situated,  or  in  which  its  principal  operations  are  or 
theretofore  have  been  conducted.  If  it  be  a  banking,  insurance 
or  railroad  corporation,  the  petition  must  be  authorized  by  a  reso- 
lution of  the  directors  of  the  corporation,  and  approved  if  a 
banking  corporation,  by  the  superintendent  of  banks;  if  an  insur- 
ance corporation  other  than  a  town  or  county  co-operative  insur- 
ance corporation,  by  the  superintendent  of  insurance,  and  if  a 
railroad  corporation,  by  the  board  of  railroad  commissioners.  The ' 
petition  to  change  the  name  of  any  other  corporation  must  have 
annexed  thereto  a  certificate  of  the  secretary  of  state,  that  the 
name  which  such  corporation  proposed  to  assume  is  not  the  name 

•Whole  title  amended  1808. 
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of  any  other  domestic  corporation  or  a  name  which  he  deems  to 
nearly  resembling  it,  as  to  be  calculated  to  deceive. 
L.  1Mn,oh.974.   InefleotAprlllT.ltOl. 

I  8412,  Contents  of  petiUon, 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
Terified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be  changed, 
and  the  name  which  he  proposes  to  assume,  and  if  the  petitioner 
be  a  corporation,  its  present  name,  and  the  name  It  proposes  to 
assume,  which  must  not  be  the  name  of  any  other  corporation, 
or  a  name  so  nearly  resembling  it  as  to  be  calculated  to  deceiye; 
and  if  it  be  a  railroad  corporation,  a  corporation  haying  banking 
powers  or  the  power  to  make  loans  upon  pledges  or  deposits,  or 
to  make  insurances,  that  the  petition  has  been  duly  authorized  by 
a  resolution  of  the  directors  of  the  corporation  and  approved  by 
the  proper  officer. 

I  2413.  [Ain*d,  18&4,  lOOl,  1904,  1906.]  Votlee  of  presentn- 
tlom  of  petition. 

If  the  petition  be  to  change  the  name  of  an  infant,  and  is  made 
by  the  infant's  next  friend,  notice  of  the  time  and  place  when 
and  where  the  petition  will  V^  presented  must  be  served  upon  the 
father,  or  if  he  is  dead  or  cannot  be  found,  upon  the  mother,  or 
if  both  are  dead  or  cannot  be  found,  upon  the  general  guardian 
or  guardian  of  the  person  of  the  infant,  in  like  manner  as  a 
notice  of  a  motion  upon  an  attorney  in  an  action,  unless  it  ap- 
pears to  the  satisfaction  of  the  court  that  the  infant  has  no 
father  or  mother,  or  that  both  reside  without  the  state  or  can- 
not be  found,  and  that  he  has  no  guardian  residing  within  this 
state,  in  which  case  the  court  may  dispense  with  notice  or  require 
notice  to  be  given  to  such  persons  and  In  such  manner  as  the 
court  thinks  proper.  If  the  petition  be  made  by  a  corporation 
located  elsewhere  than  in  the  city  and  county  of  New  York, 
notice  of  the  presentation  thereof  shall  be  published  once  in  each 
week  for  three  successive  weeks  In  the  state  paper,  and  in  a  news- 
paper of  every  county  in  which  such  corporation  shall  have  a 
business  office,  or  if  it  has  no  business  office,  of  the  county  in 
which  its  principal  corporate  property  is  situated,  or  in  which 
its  operations  are  or  theretofore  have  been  principally  conducted, 
which  newspaper,  if  it  be  a  banking  corporation,  shall  be  desig- 
nated by  the  superintendent  of  ban'ks,  if  an  insurance  corpora- 
tion, other  than  a  town  or  county  cooperative  insurance  corpora- 
tion^ by  the  superintendent  of  insurance,  or  if  a  railroad  cor- 
poration, by  the  railroad  commissioners.  In  the  city  and  county 
of  New  York  such  notice  shall  be  published  once  in  each  week 
for  three .  successive  weeks  in  two  daily  newspapers  published  in 
•ach  county.    If  the  petition  be  made  by  a  corporation,  a  copy 


§  2414  CHANGE  OP  NAME.  c.  17, 1. 10 

of  the  petition  and  notice  of  motion  shall  be  filed  with  tl^e  secre- 
tary of  state,  and  the  proposed  name  shall  thereupon.  b«  reserved 
for  said  corporation  until  three  weeks  after  the  date  of  such  mo- 
tion, and  until  three  weeks  after  the  date  of  any  adjournment  of 
such  motion  if  notice  of  such  adjournment  shall  b^' filed  with  the 
secretary  of  state,  and  no  certificate  of  incorporation  of  a  pro- 
posed corporation,  h'a\ing  the  same  name  as  the  name  proposed 
in  such  petition,  or  a  name  so  uoarly  resembling  it  as  to  be  cal- 
culated to  deceive,  shall  be  filed  in  any  olflce  for  the  purpose  of 
effecting  its  incorporation,  and  no  corporation  formed  without 
the  state  of  New  York  having  the  same  name  or  a  name  so  nearly 
resembling  it  as  to  be  calculated  to  deceive  shall  be  given  au- 
thority to  do  business  in  this  state. 

h.    1804,    ch.    264;    U    1901.   cb.   374;    L.   1904,   eb.    110;   I«    1006,    cb.    80. 

In  effect  Sept  1.  1U06. 


i  2414.  [Ain*d,  ISOS,  1901.]     Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  no  reasonable  objection 
to  the  change  of  name  proposed,  and  if  the  petition  be  to  change 
the  name  of  an  infant,  that  the  interests  of  the  infant  will  be 
substantially  promoted  by  the  change,  and  if  the  petitioner  be  a 
corporation,  that  the  petition  has  been  duly  authorized  and  that 
notice  of  the  presentation  of  the  petition,  if  required  by  law,  has 
been  made,  the  court  shall  make  an  order  authorizing  the  peti- 
tioner to  assume  the  name  proposed  on  a  day  specified  therein, 
not  less  than  thirty  days  after  the  entry  of  the  order.  The  order 
ishall  be  directed  to  be  entered  and  the  papers  on  which  it  was 
granted  to  be  filed  within  ten  days  thereafter  in  the  clerk's  ofBce 
of  the  county  in  which  the  petitioner  resides  if  he  be  an  indi- 
vidual, or  in  the  office  of  the  clerk  of  the  city  court  of  New  York 
if  the  order  be  made  by  that  court,  or,  if  the  petitioner  be  ft  cor- 
poration, in  the  office  of  the  clerk  of  the  county  in  which  its  cer- 
tificate of  incorporation,  if  any,  shall  be  filed,  or  if  there  be  none 
filed,  in  which  its  principal  office  shall  be  located,  or  if  it  has  no 
business  office  in  the  county  in  which  its  principal  property  is 
situated,  or  in  which  its  operations  are  or  theretofore  have  been 
principally  conducted,  or  in  the  office  of  the  clerk  of  the  county 
in  which  the  special  term  granting  the  order  is  held;  and,  if  the 
petitioner  be  a  corporation,  that  a  certified  copy  of  such  order 
shall,  within  ten  days  after  the  entry  thereof,  be  filed  in  the 
office  of  the  f.ecretary  of  state;  and  also,  if  it  be  a  banking  cor- 
poration, in  the  office  of  the  superintendent  of  banks,  or  if  it  be 
an  insurance  corporation,  other  than  a  town  or  county  co-opera- 
tive insurance  corporation,  in  the  office  of  the  superintendent  of 
insurance,  or  if  it  be  a  railroad  corporation,  in  the  ofllce  of  the 
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board  of  railroad  commissioners.  Such  order  shall  also  direct  the 
publication,  within  ten  days  after  the  entry  thereof  of  a  copy 
thereof  in  a  designated  newspaper,  in  the  couLty  in  which  the 
order  is  directed  to  be  entered,  at  least  once  if  the  petitioner  be 
an  indiyidual,  or  if  the  petitioner  be  a  corporation,  once  in  each 
week  for  fOur  successire  weeks.  The  connty  clerk,  in  whose 
office  an  order  ehanginir  the  name  of  a  corporation  is  entered, 
shall  record  the  same  at  length  in  the  book  kept  in  his  office  for 
recording  certificates  of  incorporation. 
L.  ld9S.  oh.  M6;  L.  1901.  oh.  874.   In  effect  April  IT,  1901. 

i  241S.  [Am'd,  1804.]    Wkeft  change  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty  days 
after  the  making  of  the  order,  an  affidavit  of  the  publication 
thereof  shall  be  filed  and  recorded  in  the  office  in  which  the  order 
is  entered,  and  in  each  office  in  which  certified  copies  thereof  are 
required  to  be  filed,  if  any,  the  petitioner  shall,  on  and  after  the 
day  specified  for  that  purpose  in  the  order,  be  known  by  the 
name  which  is  thereby  authorized  to  be  assumed,  and  by  no 
other  name.  No  proceedings  heretofore  had  under  sections  2414 
and  2415  of  the  code  of  civil  procedure  for  the  change  of  the 
name  of  a  corporation,  shall  be  invalid  by  reason  of  the  non-filing 
of  an  affidavit  of  the  publication  of  the  order  changing  such  name 
within  twenty  days  from  the  date  thereof. 
1a.  1804,  ch.  264. 

I  2416.  Svbstltntlon  of  new  name  In  pendlnar  action  or 
proceedlnar. 

An  action  or  special  proceeding,  civil  or  criminal,  commenced 
by  or  against  a  person  whose  name  is  so  changed  shall  not  abate, 
nor  shall  any  relief,  recovery  or  other  proceeding  therein  be  pre- 
vented, impeded  or  impaired  in  consequence  of  such  change  of 
name.  The  plaintiff  in  the  action  or  the  party  instituting  the 
special  proceeding,  or  the  people,  as  the  case  requires,  may,  at 
any  time,  obtain  an  order  amending  any  of  the  papers  or  pro- 
ceedings therein,  by  the  substitution  of  the  new  name,  without 
costs  and  without  prejudice  to  the  action  or  proceeding. 

i  2417.  Report*  by  elerk*  to  state  officer*. 

The  clerk  of  each  county  and  of  each  court,  shall  annually,  in 
the  month  of  December,  report  to  the  secretary  of  state  all 
changes  of  names  of  individuals  or  of  corporations,  which  have 
been  made  in  pursuance  of  orders  filed  in  their  respective  offices 
during  the  past  year  and  since  the  last  previous  report,  and  also 
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report  in  like  maimer  to  the  superintendent  of  bankB  all  changes 
of  the  names  of  banking  corporations,  and  to  the  superintendent 
of  insurance  all  changes  of  names  of  corporations  authorised  to 
make  insurances.  The  secretary  of  state  must  cause  to  be  pub- 
lished, in  the  next  Tolume  of  the  session  laws,  a  tabular  state- 
ment shoeing  the  original  name  of  each  person  and  corporation 
and  the  name  which  he  or  it  has  been  authorized  to  assume. 
L.  isas,  ch.  see. 

§  2418.  [Apparently  dropped;  covered  by  section  2417;  also  re* 
pealed,  L.  ISQ6,  ch.  &^1 
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TITLE  ZI. 
Proceedings  for  the  ▼oluntary  dijMolutioii  of  a  corponition. 

Bee.  2419.  When  a  majoritj  of  directors*  etc.,  may  petltloo  for  dlieolntloo. 

2420.  Id. ;  when  tbey  are  equallj  dirlded. 

2421.  Contente  of  petition. 

2422.  AffldaTit  to  be  annexed. 

2423.  Presentation  of  petition,  etc.     Order. 

2424.  Order  to  be  published. 

2426.  Id.;  to  be  served  on  creditors  and  stockholdMiL 
2420.  Hearing. 

2427.  Id.;  original  papers  mar  te  nsed. 

2428.  Application  for  final  ord«r. 
2428.  Final  order. 

2430.  Certain  sales,  etc..  i(«>id, 

2431.  Certain  corporations  excepted  from  this  title, 
24H1a.  rommlnBlonn  of  receiver. 

2431b.  Final   accounting. 

1  2419.  rAm*d.  18»ff.l  Wlien  a  majorltr  of  director*,  et«*., 
may  petition  for  dlnMolntlon. 

If  a  majority  of  the  directors,  trustees,  or  other  officers,  hav- 
ing the  management  of  the  concerns  of  a  corporation  created  by 
or  under  the  laws  of  the  state,  discover  that  the  stock,  effects, 
and  other  property  thereof  are  not  sufficient  to  pay  all  just  de- 
mands, for  which  it  is  liable,  or  to  afford  a  reasonable  security 
to  those  who  may  deal  with  it;  or  if,  for  any  reason,  they  deem 
it  beneficial  to  the  interests  of  the  stockholders,  that  the  corpora- 
tion should  be  dissolved;  they  may  present  a  petition,  to  the 
supreme  court,  praying  for  a  final  order  dissolving  the  corpora- 
tion, as  prescribed  m  this  title. 

2  R.  S.  467.  f  S8  (2  Edm.  488);  Ll  1886,  cb.  §4a     See  Stock  Corp.  K.  f  ST. 

i  2420.  [Am*d,  IHtM,  ltl96.]  Id.|  when  they  are  eavally 
divided. 

If  a  corporation,  created  under  a  general  statute  of  the  State 
for  the  formation  of  corporations,  or  under  any  special  act  or 
charter,  has  an  even  number  of  trustees  or  directors,  who  are 
equally  divided  respecting  the  management  of  its  affairs,  or  if 
the  stock  of  such  corporation  is  equally  divided  into  not  more 
than  two  independent  ownerships  or  interests,  or  if  the  entire 
stock  of  the  corporation  is,  at  that  time,  owned  by  the  trustees, 
or  directors,  who  are  even  in  number  or  equally  divided,  repre- 
senting the  management  of  its  affairs,  or  if  the  stock  is  so 
divided,  that  one-half  thereof  is  owned  or  controlled  by  persons 
favoring  the  course  of  part  of  the  trustees  or  directors,  and  one- 
half  thereof  is  owned  by  persons  favoring  the  course  of  the  other 
trustees  or  directors,  the  trustees  or  directors  or  the  stockholders 
or  one  or  more  of  them,  may  present  a  petition  as  prescribed  in 
the  last  section.  And  it  shall  be  the  duty  of  a  majority  of  the 
directors  or  trustees  of  every  corporation  created  by  or  under  the 
laws  of  this  State  to  present  a  petition  as  prescribed  in  the  last 
section  whenever  directed  so  to  do  by  a  majority  in  interest  of 
its  stockholders.  But  this  section  does  not  apply  to  a  savings 
bank,  a  trust  company,  a  safe  deposit  company,  or  a  corporation 
formed  to  rent  safes  in  burglar  and  fire-proof  vaults,  or  for  the 
construction  or  operation  of  a  railroad,  or  for  aiding  in  the  con- 
struction thereof,  or  for  carrying  on  the  business  of  banking  or 
Insurance,  or  intended  to  derive  a  profit  from  the  loan  or  use  of 
money. 

U  I8»i  «|i.  9MS  U  W9,  cb.  tm.   In  effect  Sept.  l^  IBML 

W9 
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I   2421.   Contents    of   petition. 

The  petition  must  show  that  the  case  is  one  of  thosi^  specified 
in  the  last  two  sections,  and  must  state  the  reasons,  which  in- 
duce ^:he  petitioner  or  petitioners  to  desire  the  dissolution  of  tHe 
corporation.  A  schedule  must  Le  annexed  to  the  petition,  con> 
taining  the  following  matters,  as  far  as  the  petitioner  or  oeti 
tioners  know,  or  have  the  means  of  Icnowing  the  sam^: 

1.  A  full  and  true  account  of  all  the  creditors  of  t*.e  corpora- 
tion, and  of  all  nnsatibfied  engagements,  entered  into  by,  ana 
subsisting  against,  the  corporation. 

2.  A  stntoment  of  the  name  and  place  of  residence  of  each 
creditor,  and  of  each  person  with  whom  such  an  engagement 
was  made,  and  to  whom  it  is  to  be  oerformed,  if  known;  or,  if 
cither  is  not  known,  a  statement  of  tliat  fact. 

3.  A  statement  of  the  sum  owing  to  each  creditor,  or  other 
person  specified  in  the  hist  subdivision,  and  the  nature  of  each 
debt,  demand,  or  other  engagement. 

4.  A  statement  of  the  true  cause  and  consideration  of  the  in- 
debtedness to  each  cre?iitor. 

6.  A  full.  Just,  and  true  inventory  of  all  the  property  of  the 
coiporation,  and  of  all  the  books,  vouchers,  and  securities,  relat- 
Ihe  thereto. 

6.  A  statcmoiit  of  each  incumbrance  upon  the  property  of  the 
corporation,  by  judgment,  mortgage,  pledge,  or  otherwise. 

7.  A  full,  just  and  true  account  of  the  capital  stock  of  the  cor- 
p(>ration,  specifying  the  name  of  each  stockholder;  his  residence 
if  it  is  known,  or  if  it  is  not  known,  stating  that  fact;  the  num- 
ber of  shnren  belonging  to  him;  the  amount  paid  in  upon  his 
shares;  and  the  amount  still  due  thereupon. 

R.  8.,  I  68. 

I  2422.  AAda-rlt  to  be  annexed. 

An  affidavit,  made  by  each  of  the  petitioners,  to  the  effect  that 
the  matters  of  fact,  stated  in  the  petition  and  the  schedule,  are 
just  and  true,  so  far  as  the  affiant  knows  or  has  the  means  of 
knowing  the  same,  most  be  annexed  to  the  petition  and  schedule. 

rd..  f  00. 

S  242.3.  [Am'dy  1895,  190G.]  Presentation  oC  petition,  ete. 
Order, 

The  papers  must  be  presented  at  a  special  term  of  the  supreme 
court,  held  w|thin  the  judicial  district,  embracing  the  county 
wherein  the  principal  office  of  the  rorporation  is  located.  In  a 
case  specitied  in  section  2420  of  this  act,  the  court  may,  in  its  dis- 
cretion, entertain  or  dismiss  the  application.  W^here  it  entertains 
the  application,  or  where  the  cause  is  one  of  tho^e  specified  in 
se<*tion  2419  of  this  act,  the  court  must  make  an  order,  requiring 
all  persons  interested  iu  the  corporation  to  show  cause  before  it, 
or  before  a  referee  designated  in  the  order,  at  a  time  and  place 
therein  specified,  not  less  than  six  weeks  after  the  granting 
of  the  order,  why  the  corporation  should  not  bo  dissolved.  The 
order  must  be  entered,  and  the  papers  must  be  filed,  within  ten 
days  after  the  order  is  made,  with  the  clerk  of  the  county  where 
the  principal  office  of  the  corporation  is  located.  If  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  court  that  the  corpora- 
tion is  insolvent!  the  court  may  at  any  stage  of  the  proceeding 
b«»fore  the  6nal  order,  on  motion  of  the  petitioners  on  notice  to  the 
attorney -general,  or  on  motion  of  the  attorney-general  on  notloe 
to  the  corporation,  appoint  a  temporary  receirer  of  the  property  of 
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the  corporation,  which  receiver  shall  have  all  the  powers  and  be 
subject  to  all  the  duties  that  are  defined  as  belon^ng  to  tem- 
porary receivers  appointed  in  an  action,  in  section  one  thousand 
seven  hundred  and  eighty-eight  of  this  act.  The  court  may  also, 
in  its  discretion,  at  any  stage  in  the  proceeding  after  such  ap- 
pointment upon  like  motion  and  notice,  confer  upon  such  tem- 
porary receiver  the  powers  and  authority,  and  subject  him  to  the 
duties  and  liabilities  of  a  permanent  receiver,  or  as  much  thereof 
as  it  thinks  proper,  except  that  he  shall  not  make  any  final  dis- 
tribution among  the  creditors  and  stockholders,  before  final  ordtT 
in  the  proceeclings,  unless  he  is  specially  directed  so  to  do  by  the 
court.  If  such  receiver  be  appointed,  the  court  may,  in  its  discre- 
tion, on  like  motion  and  notice,  with  or  without  secui-ity,  at  any 
stage  of  the  proceeding  before  the  final  order,  grant  an  injunc- 
tion, restraining  the  creditors  of  the  corporation,  from  beginning 
any  action  against  the  said  corporation  for  the  recovery  of  a  sum 
of  money,  or  from  taking  any  further  proceedings  in  such  an 
action  theretofore  commenced.  Such  injunction  shall  have  tlie 
same  effect  and  be  subject  to  the  same  provisions  of  law  as  if 
each  creditor  upon  whom  it  is  served  was  named  therein. 

R.  S.  f  61.  am'd;  L.  1876;  L.  1895.  ch.  946;  U  1900,  cb.  293.  In  effect 
Sept.   1,   1906. 

I  2424.  Order  to  be  pnbllshed. 

A  copy  of  the  order  must  be  published,  as  prescribed  therein, 
at  least  once  in  each  of  the  three  weeks  immediately  preceding 
the  time  fixed  therein  for  showing  cause,  in  the  newspaper  printed 
at  Albany,  in  which  legal  notices  arc  re(;^uired^  to  be  published; 
and  also  in  one  or  more  newspapers,  specified  in  the  order,  pub- 
lished in  the  city  or  county  wherein  the  order  is  entered. 

Id.,  i  62. 

}  2426.  [Am'd,  1806*]  Ovder  to  be  serred  •n  creditor*  and 
•tockholders. 

A  copy  of  the  order  m^nst  also  be  served  upon  each  of  the  per- 
sons, specified  in  the  schedule  as  a  creditor  or  stockholder  of  the 
corporation,  or  as  a  person  to  whom  an  engagement  of  the  cor- 
poration is  to  be  perrormed,  other  than  a  person  whose  residence 
IS  stated  to  be  unknown,  or  to  be  without  the  United  States.  The 
service  must  be  made,  either  personally,  at.  least  ten  days  before 
the  time  appointed  for  the  hearing:  or  by  depositing  a  copy  of  the 
order,  at  least  twenty  days  before  the  time  so  appointed,  in  the 
poRt-ofllre.  inclosed  in  a  postpaid  wrapper,  addressed  to  the  per- 
son to  be  served,  at  his  residence,  as  stated  in  the  schedule. 
L.   1906.  ch.  293.    In  effect  Sept.   1,  1906. 

S  242C.  Heart  nfir. 

At  the  time  and  place  specified  in  the  order,  or  at  the  time 
and  place  to  which  the  hearing  is  adjourned,  the  court,  or  the 
referee,  must  hear  the  allegations  and  proofs  of  the  parties,  and 
determine  the  facts.  If.  a  referee  was  not  designated  in  the  order 
to  show  cause,  the  court  may,  in  its  discretion,  appoint  a  referee 
when  or  after  the  order  is  returnable.  The  decision  of  the  court, 
or  the  report  of  the  referee,  must  be  in  writing,  and  must  be 
made  and  fiJed  with  all  convenient  speed.  It  must  contain  a  state- 
ment of  the  effects,  credits  and  other  property,  and  of  the  debts 
and  other  engagements,  of  the  corporation,  and  of  all  other  mat- 
ters, pertaining  to  its  affairs. 
M.,  lO. 
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I  8427.  [Am*d,  1894.]    Id.|  original  papers  nutr  1»*  «sed. 

The  court  or  the  referee  is  entitled  to  use,  upon  the  hearing, 
the  oriirinal  petition,  and  the  schedules  annexed  thereto;  and 
the  clerk  must  transmit  them  accordingly,  upon  the  written  order 
of  the  judge,  or  of  the  referee.  In  that  case,  they  must  be  re- 
turned witi  the  decision  or  report.  The  court  may,  at  any  stage 
of  the  proceedings  before  final  order,  on  the  application  of  the 
petitioners,  or  a  majority  of  them,  or  on  the  application  of  the 
temporary  receiver,  errant  an  order  amending  the  schedules  an- 
nexed to  the  originnl  petition,  by  the  insertion  of  additional  items, 
or  by  making  the  statements  or  inventory  fuller  and  in  greater 
detail  than  as  originally  filed,  with  the  like  effect  as  though  said 
petition  and  schedules  had  been  originally  presented  and  filed  as 
amended. 
L.  1804.  ch.  258. 

I  2428.  AppUeatlon  for  final  order. 

Where  the  hearing  is  before  a  referee,  a  motion  for  a  final 
order  must  be  made  to  the  court,  upon  notice  to  each  person  who 
has  made  himself  a  party  to  the  proceedings,  by  filing  with  the 
clerk,  before  the  close  of  the  hearing,  a  notice  of  his  appearance, 
in  person  or  by  attorney,  specifying  a  post-office  within  the  State, 
where  such  a  notice  may  be  served.  The  notice  may  be  served  as 
prescribed  in  this  act,  for  the  service  of  a  paper  upon  an  attor- 
ney in  an  action.  Where  the  hearing  was  before  the  court,  a  mo- 
tion for  a  final  order  may  be  made  immediately,  or  at  such  a  time 
and  upon  such  a  notice,  as  the  court  prescribes. 

411  motions  and  orders  most  be  served  on  attoney-genorsl,  see  L.  1888,  oh.  878 ;  sad 
o  n  sureties  of  receiver,  see  1 715  of  Oode. 

i  8439.    [Ain'd,  189S,  18l»0.]    Final  order. 

Upon  an  application  for  a  final  order,  if  it  appear  to  the  courti 
in  a  case  specified  in  section  twenty-four  hundred  and  nineteen 
of  this  act,  that  the  corporation  is  insolvent,  or,  in  a  case  speci- 
fied either  in  that  section,  or  in  section  twenty-four  hundred  and 
twenty  of  this  act,  that,  for  any  raason  a  dissolution  of  the 
coiporation  will  be  beneficial  to  the  interests  of  the  stockholders 
and  not  injurious  to  the  public  interesis,  the  court  must  make 
V  a  final  order  dissolving  the  corporation,  and  appointing  one  or 
^more  receivers  of  its  property.  But  in  the  case  of  a  solvent  cor- 
poration, the  court  may  if  there  is  no  objection  by  creditors,  dis- 
pense with  a  receiver  and  provide  in  the  final  order  for  the 
distribution  of  the  assets.     Upon  the  entry  of  the  order  the  cor- 

S oration  is  dissolved.  The  court  may,  in  its  discretion,  appoint  a 
irector,  trustee,  or  other  officer,  or  a  stockholder  of  the  corpora- 
tion, a  receiver  of  its  property.  In  a  proceeding  for  the  voluntary 
dissolution  of  a  corporation,  the  court  may,  in  the  furdierance  of 
justice,  upon  notice  to  the  attorney-general,  and  the  attorney- 
general  not  objecting,  and  upon  such  further  notice  to  creditora 
or  others  interested  as  the  court  shall  direct,  which  notice  may 
be  niade  by  mail  upon  all  persons  and  corporations  not  residing' 
or  existing  within  the  State,  relieve  a  receiver  from  any  omission, 
defect  or  default,  in  any  proceeding  or  act  required  by  law  to  be 
taken  or  done,  or  in  the  giving  of  any  notice  required  by  law  to 
be  given,  and  the  court  may  upon  like  notice,  confirm  any  act  of 
a  receiver,  and  any  decision,  report,  order  or  judgment  made  in 
such  proceeding. 
B>A.m5aad8a,M  am'd;  L.  IW;  L.  iw«.  eh.m.    L.U8l,oh.B8e.   Ja  sffWC  Uv 
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I  2480.  Certain  salesy  etc.|  void. 

A  sale,  assignment,  mortgage,  conveyance,  or  other  transfer,  of 
any  property  of  a  corporation,  made  after  the  filing  of  a  petition 
as  prescribed  in  this  title,  in  payment  of,  or  as  security  for,  an 
existing  or  prior  debt,  or  for  any  other  consideration;  or  a  judg- 
ment thereafter  rendered  against  the  corporation  by  confession, 
or  upon  the  acceptance  of  an  offer,  is  absolutely  void,  as  against 
the  receiver  appointed  in  the  special  proceeding,  and  as  against 
the  orpclitors  of  the  corporation. 
R.  8.  I  70. 

I  24i31.  [Am'd,  1884.]  Certain  corporation*  excepted  from 
this  title. 

This  title  does  not  apply  to  an  incorporated  library  society,  to 
religious  corporation,  or  to  a  select  school  or  academy,  incorpo- 
rated by  the  regents  of  the  university  or  by  the  legislature,  or 
to  a  municipal  or  other  political  corporation.  In  case  of  corpora- 
tions affected  by  the  provisions  of  this  title,  and  not  having  stock- 
holders, it  shall  be  sufficient  for  the  purposes  of  this  title  to  notify, 
name  and  refer  to  the  *'  members  of  such  corporations  instead 
of  **  stockholders  "  as  herein  provided. 

Id.,   f  01;  L.   1884.  cb.  406. 

I  2481a.  [Added,  1006.]     Commissions  of  receiver. 

A  receiver  appointed  pursuant  to  this  title  is  entitled,  in  ad- 
dition to  his  necessary  expenses,  to  commissions  upon  the  sums 
received  and  disbursed  by  him  as  the  court  by  which  or  the  judge 
by  whom  he  is  appointed  allows,  as  follows:  On  the  first  twenty 
thousand  dollars,  not  exceeding  five  per  centum;  on  the  next 
eighty  thousand  dollars,  not  exceeding  two  and  one-half  per 
centum;  and  on  the  remainder,  not  exceeding  one  per  centum; 
but  in  case  the  commissions  of  a  receiver  so  computed  shall  not 
amount  to  one  hundred  dollars,  said  court  or  judge  may  in  his  or 
its  discretion  allow  said  receiver  such  a  sum  not  exceeding  one 
hundred  dollars  for  his  commissions  as  shall  be  commensurate 
with  the  services  rendered  by  said  receiver. 
U    1906,    ch.   293.    In   effect   Sept.    1,   1906. 

I  2481b.  [Added,  1906.1      Final  accovntlnff. 

A  receiver  appointed  under  this  title  shall  apply  within  one 
year  after  qualifying  as  such  for  a  final  settlement  of  his  ac- 
counts and  an  order  for  distributian,  or  shall  apply  to  the  court 
upon  notice  to  the  attorney-general  for  an  extension  of  time,  set- 
ting forth  the  reasons  why  he  is  unable  to  close  his  accounts, 
wblch  order  may  be  granted  in  the  discretion  of  the  court.  The 
attorney-general  or  any  creditor,  or  any  party  interested,  may 
apply  for  an  order  that  the  receiver  show  cause  why  an  account- 
ing and  distribution  shall  not  be  had  at  any  time  after  the  expi- 
ration of  one  year  after  the  receiver  qualifies;  and  it  shall  be  the 
duty  of  the  attorney-general  after  the  expiration  of  eighteen 
months  from  the  time  the  receiver  enters  upon  his  duties,  in 
case  he  has  not  applied  for  a  final  settlement  of  his  accounts,  to 
apply  for  such  lin  order  on  notice  to  such  receiver.  In  case  of 
Buch  application  by  a  party  other  than  the  receiver  the  court 
shall  direct  the  receiver  to  take  steps  to  account  with  all  con- 
venient speed.  The  receiver  is  not  required  or  authorized  to 
file  any  account,  except  as  herein  provided,  except  by  special 
order  of  the  court. 
U  1906,  cb.  298.    IQ  effect  Sept.  1.  1006. 
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TITLE  XII. 
Procoedings  supplementary  to  an  execution  against  ptopexty 

▲ttldo  7.  Proceedings   to    compel   an   examination   of   tb*  Iwlgineiit  <l«btav. 
ana  of  h\9  debtor  or  bailee. 
2.  Tbe  receiver. 

article:  pirst. 

Proeeedirigs  to  compel  an  examination  of  thejudgmewt  dAtor^and  (f 
his  debtor  or  bailee. 

Sec.  MSt.  The  different  remedies  ander  this  title. 

MS8.  Nature  of  the  remedies.    Review  of  ordera. 

Ml.  What  Judge  may  entertain  the  prooeedlnRS. 

MBB.  Order  to  examine  debtor  after  return  of  execution. 

MSB.  Id.;  before  return  of  execution. 

SIS7.  Warrant  of  arrest  Instead  of  order. 

MS8.  Id.;  after  the  order  ban  been  made. 

9430.  Warrant ;  bow  vacated,  etc. 

9440.  Undertaking  may  be  required,  etc. 

9441.  Order  to  examine  person  having  property,  etc,  of  judgment  debtor. 
9443.  Bltber  order  may  require  attendance  before  a  referee. 

9443.  Reference  may  be  ordered  at  any  time. 

9444.  Proceedings  upon  examination :  adjournment 

9445.  Referee  to  be  sworn. 

9446.  Order  permitting  person  indebted  to  pay  debt  to  sheriff. 

9447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  reoelvar* 

9448.  Duty  of  the  sheriff. 

944B.  How  money  or  property  applied  to  pay  the  judgment. 
9490.  Balance  to  be  paid  or  delivered  to  judgment  debtor,  etc. 
9451.  Judge  may  enjoin  transfer,  etc.,  of  property. 
9403.  Mode  of  service  of  certain  orders. 

9453,  Service  of  a  warrant. 

9454.  How  proceedings  discontinued  or  dismissed. 
9485.  Costs  to  judgment  creditor. 

94S6.  Id.;  to  judgment  debtor,  etc. 

9407.  Disobedience  to  order ;  bow  punished. 

MX.  Upon  what  judgment,  and  to  what  county,  the  exeeuUen  aoft  hKf 

Issued. 
949B.  In  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend. 
9410.  No  person  excused  from  answering  on  the  ground  of  fraud. 
9461.  Proceedings  where  JudinneDt  lt>  against,  joint  debtors. 
24G2.  Pro<HM>dlngs  conmeoced  before  one  judge  may  be  oontloued  befbre 

another. 
2463.  What  yroi»erty  cannot  be  reached. 

)  S48S.  [lm*d.  IHOO.]    The  dlflTerettt  remedlM  under  this  iitto. 

TJtus  title  provides  for  tbree  distinct  remedies,  as  follows: 

1.  An  order  nuidc  or  a  warrant  issued  against  a  judgment  debtor, 
after  retiirn  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor, 
after  the  issuing  and  before  the  return  of  an  e.xecution. 

8.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
-ctarn,  of  an  execution,  against  the  person  who  has  property  of  the 
judgment  debtor,  or  is  indebted  lo  him. 

The  proceedings  under  subdivision  tliird  of  this  section,  may  be 
nursued  either  alone  or  gimultaneously  with  the  proceedings 
under  subdivision  first  or  subdivision  second.  The  party  to  whom 
costs  are  awarded  in  a  special  proceedfncr  shall  be  entitled  to 
the  same  remedies  under  this  title,  under  the  same  circumstances, 
%»  Dear  as  may  be.  as  a  judgment  creditor.    And  for  the  purDOflM 
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vL  thi8  title,  the  party  to  whom  such  costs  are  awarded  shall  be 
deemed  a  judgment  creditor,  and  the  party  against  whom  they 
are  awarded  shall  be  deemed  a  judgment  debtor. 

L.  1896.  ch.  176.      In  effect    September  1,  1896.   See  Tax  L.,  f  269. 

I  2488.  Natnre  of  the  remedies.     Review  of  orders. 

Each  of  those  remedies  is  a  special  proceeding.  But  an  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
appeal  from  an  order,  made  in  the  course  of  the  proc«.»eding8, 
may  be  taken  in  like  manner,  as  if  the  order  was  made  in  an 
action  brought  in  the  same  court. 

I  9484.    LAJift'dt  1896,  1897.]    What  Jadge  m*y  entertAla  thm  »ro- 


Blither  special  proceedings  may  be  instituted  before  a  judge 
of  the  court,  out  of  which,  or  the  county  judge,  the  special 
county  judge,  or  the  special  surrogate,  of  the  county  to  which  the 
execution  was  issued;  or  where  it  was  issued  to  the  city  and 
county  of  New  York,  from  a  court  other  than  the  city  court  of 
that  city,  before  a  justice  of  the  supreme  court  for  that  city  and 
county.  Where  the  execution  was  issued  out  of  a  court  other 
than  the  supreme  court,  and  it  is  shown  by  affidavit,  that  each 
of  the  judges,  before  whom  the  special  proceedings  might  be  in- 
stituted, as  prescribed  by  this  section^  is  absent  from  the  county, 
or,  for  any  reason,  unable  or  disqualified  to  act,  the  special  pro- 
ceedings may  be  instituted  before  a  justice  of  the  supreme  court 
In  that  case,  if  he  does  not  reside  within  the  judicial  district 
embracing  the  county  to  which  the  execution  was  issued,  the 
order  made  or  warrants  issued  by  him  must  be  returnable  to  a 
justice  of  the  supreme  court,  residing  in  that  district,  or  the 
county  judge,  or  the  special  judge,  or  special  surrogate,  of  that  or 
an  adjoining  county,  as  directed  in  the  order  or  warrant.  Where 
the  judgment  upon  which  the  execution  was  issued  was  recovered 
in  a  district  court  of  the  city  of  New  York,  either  special  pro- 
ceeding shall  be  instituted  before  a  justice  of  the  ci^  court  of 
the  city  of  New  York. 

Co.  Proc..  i  392.  un'd ;  L.  1896.  oh.  M6  ;  L.  I8BT.  oh.  4IB.    In  efleot  lUy  17. 1897. 
i  2438.  [Am'd,  1896.]     Order  to  examine  debtor  after  re- 
turn.  of  exeovtion. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  *n  the 
order. 

Id.,  f  292;  L..  1806.  ch.  176.    In  effect  September  1,  18M.      See  {  ^468,  pcot. 

I  8486.  Id.  I  before  return  of  execution. 

At  any  time  after  the  issuing  of  an  execution  against  property, 
as  prescribed  in  section  2458  of  this  act,  and  before  the  return 
thereof,  the  iudgmeut  creditor. -trpon  proof,  by  affidavit,  or  other 
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competent  written  evidence,  that  the  judgment  debtor  has  prop- 
erty, which  he  unjustly  refuses  to  apply  towards  the  satisfaction 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  judgment 
debtor  to  attend  and  be  examined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order. 

Go.    Proc..   I  292,    gubd.    2. 

I  2487.  "WwLvrtLnt  of  arrest  Instead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
either  of  the  last  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  un- 
justly refuses  to  apply  to  the  payment  of  the  judgment;  the 
judge  may,  instead  of  making  en  order,  issue  a  warrant  under 
his  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  tue  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge,  if 
.the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 
Id.,  I  292.  BQbd.  4,  am'd. 

I  2488.  Id.;  after  tlie  order  lias  been  made. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may  issue  a  war- 
rant, as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

{  2488.  IVarranti  how  vacated,  etc. 

A  warrant,  issued  as.  prescribed  in  the  last  two  sections,  may 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act, 
with  resi)ect  to  an  order. 

8  2440.  Undcrtolclnv  may  be-  re^nlred,  ete. 

Where  a  judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  Issued  as  prescribed  in  this 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  his 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and  that  he  has  property, 
which  he  has  unjustly  refused  to  apply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will, 
from  time  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  he  appointed  in  the  proceed- 
ings: and  that  he  will  not,  until  discharffod  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property,  whirh  is  not  ex- 
empted from  seizure  by  section  2463  of  this  act.  If  he  fails  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
commit  him  to  prison,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  except 
that  the  judge  may  direct  the  sheriff  to  produce  him,  from  tim« 
to  time,  as  required  in  the  course  of  the  proceedings. 

Go.  Proc..   part  of  {{  292.  subd.  4,  om'd. 


c.  17, 1. 12.  a.  1        SUPPLEMENTARY  PROC.  §§2441-45 

I  S441«  Order  to  egamtwe  peraoM  ba-rlnv  property,  etc., 
o<  IttOstnont  «e!^tdr. 

Upon  proof,  by  aflSdavit,  or  other  competent  written  evidence, 
to  the  satisfaction  of  the  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
and  either  that  it  has  been  returned .  wholly  x)r  partly  um»atis- 
fieo,  or  that  it  has  not  been  returned;  and  also  that  any  per- 
son or  coxporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
requiring  that  person  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  or  other  property,  at  a  time  and  place  speci- 
fied in  the  order.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  subsequent  proceedings  to  be  given  to  the  judgment 
debtor,  in  sueh  a  manner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 

Co.  Proc..  I  2M.    See  i  2458,  poat. 

8  2442.  Bltkcr  order  wnmy  reavire  attendance  before  m 
referee* 

An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  tht 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

Id.,  I  286. 

S  2448.  Reference  mar  be  ordered  at  any  time. 

At  any  stage  of  the  proceedings,  the  judge  to  whom  the  order 
Is  returnable  may,  in  his  discretion,  make  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
question  arising  I  i  referred  to,  r.  referee,  designated  in  the  order. 
Where  a  question  is  so  referred,  the  referee  may  be  directed  to 
report  either  the  evidence  or  the  facts. 

Id.,  f  300. 

I  8444»  Proceedings  mpon  examination  |  adjoamment. 

Upon  an  examination  under  this  article,  each  answer  o£  a 
party  or  witness  examined  must  be  under  oath.  A  corporatioB 
must  attend  by,  and  answer  under  the  oath  of,  an  officer  thereof; 
and  the  judge  may,  in  his  discretion,  specify  the  officer.  Either 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
an  action.  The  judge  or  referee  may  adjourn  'any  proceedings, 
under  this  article,  from  time  to  time,  as  he  thinks  protper. 

flQbvtltuted  for  Co.  Proc.,  H  292  and  206.  or  inch  parts  thereof  tm  relate  to 
examiMtlona. 

I  2445.  Referee  to  be  sfvom. 

Unless  the  parties  expressly  waive  the  referee's  oatli,  a  ref- 
eree, appointed  as  prescribed  in  this  article,  must,  before  entei^ 
iag  upon  an  examination,  or  taking  testimony,  subscribe  and  take 
an  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
upon  the  reference,  and  make  a  just  and  true  report,  acoording 
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to  the  best  of  his  understanding.    The  oath  may  be  administered 
by  an  ofiScer  designated  in  section  842  of  this  act,  and  must  be 
retnmed  to  t^e  judge,  with  the  report  or  testimony. 
B—  I  1016,  ante. 

I  2446.  Order  pennlttlBV  person  Indebted  to  par  debt  to 
■lierllf. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit, 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  udou  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing the  sum  which  will  satisfy  the  execution.  A  payment  thus 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness, 
except  as  against  a  transferee  from  the  judgment  debtor,  in 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

Oo.  Proc,  5  283,  ftm'd. 

I  244T.  Order  reavlrlnir  delivery  of  money  or  pr(»perty  to 
■herlir  or  reoel-rer. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  special  proceeding  authorized  by  this  article,  that  the  judgment 
debtor  has,  in  his  possession  or  under  his  control,  money  or  other 
personal  property,  belonging  to  him;  or  that  one  or  more  articles 
of  personal  property,  capable  of  delivery,  his  right  to  the  posses- 
sion whereof  is  not  substantially  disputed,  are  in  the  possession 
or  under  the  control  of  another  person;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  directing 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  proceeding,  and 
in  that  case  to  the  receiver. 

Sobstitatcd  for  Oo.  Pioc..  |  907. 

I  8448.  Dvty  of  the  sherllf. 

If  the  sberifiP,  to  whom  money  is  paid,  or  other  property  to  de- 
livered, pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold  an  execution  upon  the 
judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  same  rights  and  powers,  and  is  subject  to  the  same  duties 
and  liabilities,  with  respect  to  the  money  or  property,  :ts  if  the 
money  had  been  collected,  or  the  property  had  been  levied  upon 
by  him,  by  virtue  of  such  an  execution;  except  as  otherwise  pre- 
scribed  in  the  next  section. 

Ob.  Proc.,  8  MT.  
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SMO.  [Am^A,  1802.]    How  mosey  or  propertir  applloa  to 
PUT  the  JndirinenC 

After  a  receiver  has  **een  appointed,  or  a  receivership  has  been 
extended  to  the  special  nroceeding,  the  judge  mnst,  by  ordor, 
direct  the  sheriff  to  pay  tne  money  or  the  proceeds  of  the  prop- 
erty, deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  aTipears,  to  the  satisfaction  of  the  judge,  that  an  order,  ap- 
pointing a  receiver  or  extending  a  receivership,  is  not  necessary,  he 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon 
an  execution  in  favor  of  the  judgment  creditor,  issued  either  be- 
fore or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver.  lease 
the  real  property  that  shall  come  into  his*  possession  for  sucn  time 
as  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
judgment,  witli  interest  thereon  and  costs  of  the  special  pro- 
ceeding. 

Oo.  Proc«,  fl  2D7  and  288;  L.  1892,  ch.  292.  ^ 

I  2400.  Balance  to  be  paid  or  delivered  to  ladirment  deb- 
tory  ete. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or  the  judgment  is  satisfied^  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sheriff's  or  the  receiver's  hands,  after  satisfying 
the  judgment,  and  the  costs  and  expenses  of  the  special  pro- 
ceedmg;  the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

9  2461.  Jndflre  may   enjoin  transfer,  ete.,  of  propertr- 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other"  disposition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therefor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
cation to  vacate  or  modify  the  injunction  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

Co.  Proc.,  fl  298  aod  209.  am*d. 

I  246a«  Mode  of  Berrlee  of  certain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
served  as  follows: 
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1.  The  original  order,  ander  the  hand  of  the  judge  making  It, 
muBt  he  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  made, 
must  be  delivered  to  him. 

Service  upon  a  ccirporation  is  sufficient  if  made  upon  an  Afficer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  sum- 
mons is  personally  served  upon  the  corporation;  unless  the  officer 
is  specially  designated  by  the  judge,  as  prescribed  in  section  2444 
of  this  act. 

BftMd  on  2  B.  8.  401,  |  44  (2  Edm.  417). 

I  2458.  SerTlee  of  a  warrant. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  rirtue  of  a 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  to  him 
a  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  was 
granted. 

f  24114.  Hovr  proeee#fli&««  Aiseontlnmed  or  df  ■missed. 

A  special  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  justice 
requires,  by  an  order  of  the  judge,  made  upon  the  application 
of  the  judgment  creditor.  Where  the  judgment  creditor  unrea- 
sonably neglects  or  delays  to  proceed,  or  where  it  appears  that  his 
judgment  has  been  satisfied,  his  proceedings  may  be  dismissed, 
upon  like  terms,  by  a  like  order,  made  upon  the  application  of 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  special  proceedings  authorized  by  this 
article.  Where  an  order  appointing  a  receiver,  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  special  pro* 
ceeding,  notice  of  the  application  for  an  order  specified  in  this 
section,  must  be  given,  in  such  a  manner  as  the  judge  deems 
proper,  to  all  i)er8ons  interested  in  the  receivership,  as  far  as 
they  can  conveniently  be  ascertained. 

i  2456«  Costs  to  Jadflrment  creditor. 

The  judge  may  make  un  order  allowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees  and  other 
disbursements,  and  of  a  sura,  in  addition  thereto,  not  exceeding 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  the  judgment  debtor,  or  other  person  against  whom 
the  special  proceeding  is  instituted. 

C».i.Proq.,  9  SOI,  In  iwrt,  am'd. 

I  S459.  Id.)  to  Indfrment  debtor,  ete. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  has  been  examined  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discov- 
ered in  the  course  of  the  spooinl  proceeding,  the  judge  may> 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  directing 
the  payment  thereof,  within  a  time  specified  In  the  order,  by 
the  judgment  creditor:  or,  except  where  ft  is  allowed  to  the 
lodgment  debtor,  out  of  any  money  which  has  come,  or  vhaj 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id.,  i  aOl.  In  part.  am'd. 
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i  :M0T.  Dl»o1i«dlenGe  f  order |  how  p«iiftl»k«d. 

A  person  who  refuses,  or  without  sufficient  excuse  neglects, 
to  obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the 
last  two  sectious,  or  to  auy  other  provision  of  this  article,  and 
duly  served  upon  him,  or  uu  oral  direction,  given  directly  to 
him  by  a  judge  or  referee,  in  the  course  of  the  special  proceeding; 
or  to  attend  before  a  judge  or  referee,  according  to  the  command 
of  a  subpoena,  duly  serred  upon  him;  may  be  punished  by  the 
judge  or  by  the  court  out  of  which  the  execution  was  issued, 
as  for  a  contempt. 

Co.  Pn>c.,   f  302.     See  S  228a. 

f  3458.  [Am'dy  1881,  1897.]  Upon  wbat  Jadsment  and  to 
what  eonnty    the  ezeevtlon  mumt  ha-ve  l««ned. 

In  order  to  entitle  a  judgment-creditor  to  maintain  cither  of  the 
special  proceedings  authorized  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judgment  debtor's  appearance  or  per- 
sonal service  of  the  summons  upon  him,  for  a  sum  not  less  than 
twenty-five  dollars  or  substituted  service  oi  the  summons  upon 
him  in  acebrdance  with  section  four  hundred  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
out  of  a  court  of  record;  and  either: 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has, 
at  the  time  of  the  comfnencement  of  the  special  proceedings,  a 
place  for  the  regular  transaction  of  business  in  person ;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed  unless  the  execution  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and.  in  that  ease,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  filed. 

Id.,  part  of  |»3,  am'd:  h.  1897,  ch.  189.    In  effect  Sept.  1, 1817. 

I  84C9.  In  what  connty  Indirment  dehtor,  his  bailee,  ete., 
mniit  attend. 

If  the  judgment  debtor,  or  other  person,  required  to  attend 
and  be  examined,  ns  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  required  to  attend  in  its  lyhnlf.  Is.  nt  the  time  of 
the  service  of  the  order  upon  him,  a  resident  of  thp  State,  or 
then  has  an  office  within  the  State,  for  tho  regular  trnnsnctlon 
of  business,  in  person,  he  cnnnot  be  compelled  to  nttend.  pursnnnt 
to  the  order,  or  to  any  adjournment,  at  a  place  without  the 
county  wherein  his  residence  or  plnce  of  business  Is  situated. 

Id..  «  202. 

I  2460.  [Am'd,  1881.]  No  person  exensed  from  answering 
on  the  irronnd  of  frand. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  liot  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission  of  a  fraud:  or  to  prove  that  he  has  been  a 
party  or  privy  to,  or  knowing  of,  a  conveyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose:  or  that 
he  or  another  person  claims  to  be  entitled,  as  against  the  judg- 
ment creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
special  proceeding,  to  hold  property,  derived  from  or  through  the 
judgment  debtor,  or  to  be  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judprnent  debtor,  or  to  a  person  in 
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liiH  behalf.    But  an  auawer  cannot  be  used,  as  evidence  asainat 
the    person    so    answering    in  a   criminal    action   or  criminal 
proceeding. 
Co.  Proc.,  i  aut,  am'4. 

I  2461.  [Am'dy  lOOO.]  Proecedlnirii  'vrlicre  Judarment  Is 
airainst  Joint  debtors. 

Where  the  execution  was  issued  as  prescribed  in  section  nine- 
teen hundred  and  thirty-four  or  section  nineteen  hundred  and 
forty-one  of  this  act,  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  he 
reached  by  a  special  proceeding:,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id.,  f  294.  am*d.  See  f  1871.  ante.  L.  1000,  cb.  217.  In  effect  Sept.  1, 
1900. 

f  SMMS.  Pr4»«eedinvs  conpnienced  before  one  Jndffe  nuty  be 
oontln«ed  before  another. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, instituted  as  prescribed  in  this  article:  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sections, 
is  deemed  to  be  the  judge  to  whom  an  order  or  warrant  is 
returnable,  for  the  pnrpoae  of  any  proyiston  of  this  or  the  next 
article. 

I  2468.  [Am*d,  I8S69  1008.]  'Wha.t  propertr  cannot  be 
reached. 

This  article  does  not  authorize  the  seizure  of,  or  other  inter- 
ference with,  any  property  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution;  or  any  money, 
thing  in  action  or  other  property  held  in  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
debtor;  or  the  earnings  of  tne  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution 
of  the  special  proceeding;  when  it  is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family:  wliolly  or  partly  supported  by  his  labor. 

L.  1886.  oh.  2e.  Am'd  by  L.  1008»  ch.  278.  In  effect  Sept.  1,  1008.  Si-e 
f  1812;  Tax  L..  |  260. 
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ARTICLB  SBCOND. 

Thereeewer, 

Ste.  MM.  Wtaeo  and  how  reoelTer  may  be  appointed. 

2466.  Notice  to  other  crediton. 

2M6.  ODljr  ooe   receiver  to  be  appointed.    Former  recelTezthlp  may  bo 
extended. 

2467.  Order  to  be  filed  and  recorded. 

2468.  Wben  property  is  Teated  In  receirer. 

2469.  How  recelTer'a  title  to  personal  property  extended  by  relatlMi. 

2470.  County  clerk  to  record  orders,  etc.;  penalty  for  neglect. 

2471.  Receirer  to  be  subject  to  control  of  court. 

I  2464.  "Wlieift  and  hovr  reoei^er  SMty  be  a-ppolntecl. 

At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing 
a  warrant,  as  prescribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  property  of  the  judgment  debtor. 
At  least  two  days*  notice  of  the  application  for  the  order  appoint- 
ing a  receiver,  must  be  given  personally  to  the  judgment  debtor, 
unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  State;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  dostt  of  the 
examination,  without  further  notice  to  him. 

Co.  Proc.,  f  296. 

f  SM66.  Notice  to  oilier  ereclltor«. 

The  judge  must  ascertain,  if  practicable,  by  the  oath  of  the 
Judgment  debtor,  or  otherwise,  whether  an  action,  specified  In 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
special  proceeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  against  the  judgment  debtor.  If  either  is  pending, 
and  a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
sequent proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  It. 

Id.,  part  of  f  296. 

{f  3469.  Only  one  receiver  to  be  appointed.  Former  ve- 
eelTerslilp  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  hns  already  been  ap- 
nointed,  the  judge,  instead  of  making  the  order  prescribed  in  the 
\f*fft  section  but  one,  must  make  an  order,  extending  the  receiver- 
ship to  the  special  proceeding  before  him.  Such  an  order  gives 
to  the  judgment  creditor  the  same  rights  as  if  a  receiver  waa 
then  appointed  upon  his  application;  including  the  right  to  apply 
to  the  court  to  control-  direct,  or  remove  the  receiver,  or  to  sub- 
ordinate the  proceedings  in  or  by  which  the  receiver  was 
appointed,  to  those  taken  under  his  judgment. 

U.,  part  «f  §  298.    See  Boles  84  and  86. 
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I  2467.  Order  to  be  filed  and  recorded. 

An  order  appointing  a  receiyer,  or  extending  a  receivership, 
must  be  filed  in  the  office  ot  the  clerk  of  the  county,  wherein 
the  judgment-roll  in  the  action  is  filed;  or,  if  the  special  pro- 
ceeding is  founded  upon  an  execution  issued  out  of  a  coart, 
other  than  that  in  which  the  judgment  was  rendered,  in  the 
office  of  the  clerk  of  the  county,  wherein  the  transcript  of  the 
judgment  is  filed. 

Co.   Proc.,   purt  of  |  208. 

S  2468.  IVlien  property  !•  vested  Im  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  of  filing  the  order  appoint- 
ing him,  or  extending  his  receivership,  as  the  case  may  be; 
subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may  be^ 
is  filed  with  the  clerk  of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  Statts  bis  personal  prop- 
erty is  vested  in  the  receiver  only  from  the  lime  when  a  copy 
of  the  order,  certified  by  the  clork  in  whose  office  it  is  recorded, 
\b  filed  with  the  clerk  of  tho  county  where  he  resides. 

M.,  8  208. 

I  246d.  Hovr  reoelver'a  title  to  personal  property  ex- 
tended by  reUttlon. 

Where  the  receiver's  title  to  personal  property  has  become 
vested,  as  prescribed  in  the  last  section,  i{  also  extends  back 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proceeding  was  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend 
and  be  examined,  or  a  warrant,  requiring  the  sheriff  to  arrest 
him  and  bring  him  before  the  judge,  has  been  served,  before  the 
appointment  of  the  receiver,  or  the  extension  of  the  receivership, 
the  receiver's  title  extends  back,  so  as  to  include  the  personal 
oroperty  of  the  judgment  debtor,  at  the  time  of  the  service  of 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified 
ID  the  foregoing  subdivision,  but  an  order  has  been  made,  requir- 
ing a  person  to  attend  and  be  examined,  concerning  property 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to  the  judgment 
debtor,  which  was  in  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thus  required  to  attend,  at  the  time  of  tlie 
service  of  tlie  order;  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  i)pr8onal  property  of  the  judg- 
ment debtor,  at  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  witb  the  requirements  of  an  order, 
prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  nd opted. 

5.  [Added,  1N92.]  No  person  shall  be  appointed  a  receiver  in 
this  State  who  Is  not  a  resident  thereof,  nor  shall  any  penon 
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continue  to  act  as  receiyer  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that 
appointed  mich  receiyer,  within  thirty  days  after  said  receiyer 
ceases  to  be  a  resident  of  this  State,  for  the  appointment  of  another 
person  in  his  place,  upon  such  notice  to  the  persons  interested 
as  the  court  or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
fafith,  without  iMtke,  and  for  a  valnabJie  coBsideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice* 

I  2M70.  Comntr  elerk  to  reeov4  orders,  eto.i  peBJtlty  for 
nesleet* 

Sach  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
the  names  of  the  judgment  debtors,  styled  *'  book  of  orders  ap- 
pointing receirers  of  judgment  debtors".  A  ceonty  clerk,  in  whose 
oTffice  an  order  or  a  certified  copy  of  an  order  is  filed,  as  pre- 
scribed in  section  2467  or  section  2468  of  this  act  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  proviskvn,  of  this  section,  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission. 

Co.  Proc,  f  2d8.    See  §f  1247  asd  1248,  ante. 

I  2471.  Recei-ver  to  be  iiabjcct  to  control  of  eo^rt. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to 
the  direction  and  control  of  the  court  out  of  which  the  execution 
was  issued.  Where  an  order  has  been  made,  extending  a  receiver- 
ship to  a  special  proceeding  founded  unon  a  subsequent  judg- 
ment, the  control  over,  and  direction  of,  the  receiver,  with  rwjpect 
to  that  judgment  remain  in  the  court  to  whose  control  and  direc- 
tion he  waa  originally  subject 

See  Rulei  77,  78.  97S 
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TITI2  Tmnr. 

ProoMdi&ffs  to  compel  the   deUTery    of  books  to  a  puiyito 

officer. 

See.  MTla.  ItellTtiy  ef  booki  and  papers,  how  entoreed. 

f  S471A.  [A4d*4,  1888.]  DeUTeiT  of  books  am*  »»»ov% 
ho'W  emforoeA* 

A  public  oiUcer  maj  demand  from  any  person  in  whose  pos- 
session they  may  be,  a  delivery  to  such  oflScer  of  the  books  and 
papers  belonging  or  appertaining  to  such  office.  If  such  demand 
is  refused,  such  officer  may  make  complaint  thereof  to  any  jus- 
tice of  the  supreme  court  of  the  district,  or  to  the  county  judge 
of  the  county  in  which  the  person  refusing  resides.  If  such 
justice  or  judge  be  satisfied  that  such  books  or  papers  are  with- 
held,  he  shall  grant  an  order  directing  the  person  refusing  U 
show  cause  before  him  at  a  time  specified  therein,  why  he  should 
not  deliver  the  same.  At  such  time,  or  at  any  time  to  which  the 
matter  may  be  adjourned, .  on  proof  of  the  due  service  of  the 
order,  such  justice  or  judge  shall  proceed  to  inquire  into  the 
circumstances.  If  the  person  charged  with  withholding  such 
books  or  papers  makes  affidavit  before  such  justice  or  judge  that 
he  has  delivered  to  the  offiicer  all  books  and  papers  in  his  custody 
which,  within  his  knowledge,  or  to  his  belief  belong  or  apper- 
tain tnereto,  such  proceedings  before  such  justice  or  judge  snail 
cease,  and  such  person  be  discharged.  If  the  person  complained 
against  shall  not  make  such  oath,  and  it  appears  that  any  such 
books  or  papers  are  withheld  by  him,  such  justice  or  judge  shall 
commit  him  to  the  county  jail  until  he  delivers  such  books  and 
papers,  or  is  otherwise  discharged  according  to  law.  On  such 
commitment,  such  justice  or  judge,  if  required  by  the  complain- 
ant, shall  also  issue  his  warrant  directed  to  any  sheriff  or  con- 
stable, commanding  him  to  search,  in  the  daytime,  the  places 
designated  therein,  for  such  books  and  papers,  and  to  bring  them 
before  such  justice  or  judge.  If  any  such  books  and  papers  are 
brought  before  him  by  virtue  of  such  warrant,  he  shall  deter- 
mine whether  they  appertain  to  such  office,  and  if  so  shall  cause 
them  to  be  delivered  to  the  complainant. 

U  IMU,  eb.  lit. 
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CHAPTER  XVIII. 
Surrog^ates'  Courts,  and  Proceeding's  Therein. 

TITLE  I.  OrvaBiutlon,  JarUdlction,  and  Powers  of  the  Coart.  DnttM» 
Powe.B,  and  DlHubilltleii  of  thr  Surrogate,  and  the  Olllcen 
of  the  ronrt.    VtMcellaneouH  ProTlslons. 

TITLE  11.-  ProfisloDg  Belatlair  Generallj  to  the  Proreedtngs  in  Sarrogatea' 
ConrtNy  and  to  Appeals  Irom  those  Courts. 

TITLE  III." Qr^atlng  and  BeTokinz  Probate,  Letters  Testjimentary,  and 
Letters  of  Administration.    Foreign  Wills;  Ancillary  Letters. 

TITLE  IT.—  Prof  eedlnM  by  or  against  an  Executor  or  Administrator,  Toneh* 
lag  the  Admlniatration  and  Settlement  of  the  Estate. 

TITLE  T.—  Dlsposltien  of  the  Deeedent's  Real  Property,  for  the  Payment  of 
Debts  and  Pun«ral  Expenses.    Distribution  of  the  Proeoeds. 

TITLE   YI.—  ProTlslons  Belating  to  a  Testamentary  Trustee. 

TITLE  TIL-  Pr«Tlslons  Belating  to  a  Guardian. 

TITLE  L 

Organiaation,  Jurisdiction,  and  powers  of  the  court.  Duties, 
powers,  and  disabilities  of  the  surrogate,  and  the  officers 
of  the  court.    Miscelianeotis  provisions. 

Article  1.  Jurisdiction   of   the   court,    and    authority   of   the   surrogate. 

2.  General    duties   and    disabilities   of    the    surrogate,    or    temporary 

surrogate, 
t.  Clerks;   stenographers;   miscelianeous  provisions. 

ARTICLE}  FIRST. 

Jurisdiction  of  the  court y  and  authority  of  the  8urrogai$, 

Sec.  2472.  General   jurisdiction   of   surrogate's   court. 
2478.  Presumptlou  of  Jurisdiction. 
2474.  Jurisdiction   not  lost   by   defect   Id   record. 
2476.  Effect  of  exercise  of  Jurisdiction. 

2476.  Rxclnslve  Jurisdiction. 

2477.  Concurrent   Jurisdiction   of   two  or   more   flurmiirsteB. 

2478.  Jurisdiction,    how   affected    by   locality    of   debtn. 

2479.  Jurisdiction  in  new  or  altered  county. 

2480.  Id.;   transfer  of  proceedings   to  proper  county. 

2481.  Incidental  powers  of  the   surroffate. 

2482.  Application  of  chapter;  conflnnation  of  previous  acts. 

f  2472.  General  Jvrtadictlon  of  •urrosrate'ff  court. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it.  or  upon  the 
surrogate,  by  special  provision  of  law.  jurisdiction,  ns  follows: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  to  re- 
voke the  probate  thereof;  and  to  take  and  revoue  probate  of 
heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of  ad- 
ministration, and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  have  been  revoked. 

8.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees:  to  re- 
move testamentary  trustees,  and  to  aopoint  a  successor  in  place 
of  a  testamentary  trustee  so  removed. 
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4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  administrators,  and  testamentary  trustees,  of  money 
or  other  property  in  their  possession,  belonging  to  the  estate, 

5.  To  direct  the  disposition  of  real  property,  and  interests  in 
real  property,  of  decedents,  for  the  payment  of  their  debts  and 
funeral  expenses,  and  the  disposition  of  the  proceeds  thereof. 

•  0).  To  administer  justice,  in  all  matters  relating  to  the  affairs 
of  decedents,  according  to  the  provisions  of  the  statutes  relating 
thereto. 

7.  To  appoint  and  remove  guardians  for  infants;  to  compel  the 
payment  and  delivery  by  them  of  money  or  other  property  be- 
longing to  their  wards;  and,  in  the  cases  specially  prescribed  by 
law,  to  direct  and  control  their  conduct,  and  settle  their  accounts. 

8.  [Added,  1908.]  To  settle  the  accounts  of  a  father,  mother 
or  other  relative  having  the  rights,  powers  and  duties  of  a 
guardian  in  socage,  and  to  compel  the  payment  and  delivery  of 
money  or  other  property  belonging  to  the  ward. 

[New.]   L.  1908,  oh.  407.   In  effect  Sept.  l!  1903. 

This  jurisdiction  must  be  exercised  in   the  cases,  and   in  the 
manner,  prescribed  by  statute. 
2  R.  S.  220,  i  1  (2  Edm.  229);  also  L.  1874,  ch.  207  <0  Edm.  884). 

S  247.3.  Preamnptlon  of  Jarl^dic'tlon. 

Whore  the  jurisdiction  of  a  surrogate's  court  to  make,  in  a 
case  specified  in  the  last  section,  a  decree  or  other  determination, 
is  draw^n  in  question  collaterally,  and  the  necessary  parties  were 
duly  cited  or  appeared,  the  jurisdiction  is  presumptively,  and,  in 
the  absence  of  fraud  or  collusion,  conclusively,  established,  by 
an  allegation  of  the  jurisdictional  facts,  contained  in  a  written 
petition  or  answer,  duly  verified,  used  in  the  surrogate's  court. 
The  fact  that  the  parties  were  duly  cited  is  presumptively  proved, 
by  a  recital  to  that  effect  in  'the  decree. 

L.  1870,  ch.  350,  {  1. 

S  2474.   JnriBdiction  not  lout  by  defect  In  record. 

The  surrogate's  court  obtains  jurisdiction  in  every  case  by  the 
existence  of  the  jurisdictional  facts  prescribed  by  statute,  and 
by  the  citation  or  appearance  of  the  necessary  parties.  An  ob- 
jection to  a  decree  or  other  determination,  founded  upon  an 
omission  therein,  or  in  the  papers  upon  which  it  was  founded, 
of  the  recital  or  proof  of  any  fact  necessary  to  jurisdiction,  which 
actually  existed,  or  the  failure  to  take  any  intermediate  pro- 
ceeding, required  by  law  to  be  taken,  is  available  only  upon 
appeal.  But,  for  the  better  protection  of  any  party,  or  other 
person  interested,  the  surrogate's  court  may,  in  its  discretion, 
allow  such  a  defect  to  be  supplied  by  amendment. 

L.  1809.  ch.  290,  S  1  (7  Edm.  433);  L.  1870,  ch.  359.  |  1,  and  L.  1872,  ch.  92 
(0  Edm.  327). 
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i  2476.  Blleet  of  exerciae  oi  inrlMlletloiu 

Jarisdiction,  once  duly  exercised  oyer  any  matter,  by  a  snrro- 
gate's  court,  excludes  the  subsequent  exercise  of  jurisdiction  by 
another  surrogate's  court,  over  the  same  matter,  and  all  its  inci- 
dents, except  as  otherwise  specially  prescribed  by  law.  Where 
a  guardian  has  been  duly  appointed  by,  or  letters  testamentary 
or  of  administration  have  been  duly  issued  from,  or  any  other 
special  proceeding  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a  surrogate's  court,  with  respect  to  the  same  estate  or  matter, 
must  be  taken  in  the  same  court 
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i  247e.  BzclnnlTe  JnrliidletlcMi. 

The  surrogate's  court  of  each  county  has  jurisdiction,  exelusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  fotlowing 
cases: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident 
of  that  county,  whether  his  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  Btate,  died 
within  that  county,  leaving  personal  property  within  the  State, 
or  leaving  personal  property  which  has,  since  his  death,  come 
into  the  State,  and  remains  unadministered. 

3.  W^here  the  decedent,  not  being  a  resident  of  the  State,  died 
without  the  State,  leaving  personal  property  within  that  county, 
and  no  other;  or  leaving  personal  property  which  has,  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unad- 
ministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a 
resident  of  the  State,  and  a  petition  for  probate  of  his  will,  or 
for  a  grant  of  letters  of  administration,  under  subdivision  second 
or  third  of  this  section,  has  not  been  filed  in  any  surrogate's 
court;  but  real  property  of  the  decedent,  to  which  the  will  relates, 
or  which  is  subject  to  disposition  under  title  fifth  of  this  chapter, 
is  situated  within  that  county,  and  no  other. 

2  a.  S.  73.  {  28  (2  Edm.  76);  L.  1837,  eta.  460,  |  1  (4  Kdm.  486).    See  |  2603. 

i  2477.  Concurrent  Jnrladictlon  of  two  or  more  svrro- 
irateii. 

Where  personal  property  of  the  decedent  is  within,  or  comes 
into  two  or  more  counties,  under  the  circumstances  specified  in 
subdivision  third  of  the  last  section;  or  real  property  of  the  dece- 
dent is  situated  in  two  or  more  counties,  under  the  circumstances 
specified  in  subdivision  fourth  of  the  last  section;  the  surrogate's 
courts  of  those  counties  have  concurrent  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  the  will 
and  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires.  But  where  a  petition  for 
probate  of  a  will,  or  for  letters  of  administration,  has  been  duly 
filed  in  either  of  the  courts  so  po8.sessing  concurrent  jurisdictloDf 
the  jurisdiction  of  that  court  excludes  that  of  the  other* 

Id.,  9  U,  un'O. 
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I  2478.  Jnriadlctlom,  liovr  affected  by  loeallty  of  debt*. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's 
court,  a  debt,  owing  to  a  decedent  by  a  resident  of  the  State,  is 
regarded  as  personal  property,  situated  within  the  county  where 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and 
a  debt,  owing  to  him  by  a  domestic  corporation,  is  regarded  as 
personal  property,  situated  within  the  county  where  the  principal 
office  of  the  corporation  is  situated.  But  the  foregoing  provision 
does  not  apply  to  a  debt  eyidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in  terms 
negotiable,  or  payable  to  the  bearer  or  holder.  Such  a  debt, 
whether  the  debtor  is  a  resident  or  a  non-resident  of  the  State, 
or  a  foreign  or  a  domestic  government,  State,  county,  public 
officer,  association,  or  corporation,  is,  for  the  purpose  of  so  con- 
ferring jurisdiction,  regarded  as  personal  property,  at  the  place 
where  the  bond,  note,  or  other  instrument  is,  either  within  or 
without  the  State. 

f  2479.  [Am'd,  1888.]  Jarlsdiotlon  iu  aew  or  altered 
coamty. 

Where  a  new  county  has  been  heretofore,  or  is  hereafter 
erected,  or  territory  has  been  heretofore,  or  is  hereafter  trans- 
ferred from  one  county  to  another,  the  jurisdiction  of  the  surro- 
gate's court  of  each  of  the  counties  affected  thereby,  to  take  the 
proof  of  a  will,  or  to  grant  letters,  depends  upon  the  locality, 
when  the  petition  is  presented,  of  the  place,  where  the  property 
of  the  decedent  is  situated,  or  where  the  event  occurred,  as  the 
case  may  be,  which  determines  jurisdiction.  If,  before  the  erec- 
tion of  the  new  county,  or  the  transfer  of  the  territory,  letters 
have  been  granted,  upon  the  ground  that  the  decedent  died  or 
resided  within  the  county,  the  surrogate's  court  from  which  they 
were  issued,  has  exclusive  jurisdiction  of  the  estate,  and  of  all 
matters  incidental  thereto:  and  if  the  place  where  the  decedent 
died  or  resided  is  embraced  within  anoth'*r  county,  certified  copies 
of  any  papers  or  proceedings,  filed,  entered,  or  recorded  in  the 
surrogate's  court  thereof,  must  be  furnished,  on  the  payment  of 
the  fees  therefor,  by  the  proper  officer,  to  anj'  person  interested 
in  the  estate;  and,  upon  the  latter's  request  and  payment  of  the 
fees  therefor,  the  proper  officer  of  the  court  so  having  jurisdiction 
must  file,  enter,  or  record  the  same,  in  like  manner  and  with  like 
effect  as  the  originals.  Where  the  letters  were  granted  upon  any 
ground,  other  than  the  deced'  nt's  death  or  residence  within  the 
county,  the  jurisdiction  of  the  court  from  which  they  were  issued, 
remains  unaffected  by  any  change  in  the  territorial  limits  of  its 
county. 

L.  1870,  ch.  20.  SS  1  and  2  (7  Bdm.  682);  L.  1883,  ch.  06. 

I  2480.  Id.;  transfer  of  proceedlnirs  to  proper  eovnty. 

A  special  proceeding  pending  in  a  surrogate's  court,  whose  juris- 
diction to  entertain  the  same  is  taken  away  by  the  provisions  of 
the  last  section,  or  in  consequence  of  the  erection  of  a  new 
county,  or  the  alteration  of  the  territorial  limits  of  a  county, 
after  this  act  takes  effect,  must  be  transferred,  by  order  of  the 
court  in  which  it  is  pending,  to  the  surrogate's  court  having 
jurisdiction:  and  the  latter  court  has  the  same  jurisdiction, 
power,  and  authority  with  respect  thereto,  which  the  former 
court  would  have  had,  if  the  territorial  limits  of  its  county  had 
not  been  changed. 


c.  18,  t  Ir  a.  1  JURISDICTION.  1 2481 

t  2481.  Inold^nta-l  po-vrers  of  tbe  flvrrosate* 

A  surrogate,  in  conrt  or  out  of  court,  as  the  case  requires,  hus 
power: 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  juris- 
diction of  his  court;  and,  in  a  case  prescribed  by  law,  to  compel 
the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding 
in  his  court;  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notified,  and  citation  or  notice  has  not 
been  waived  by  appearance  or  otherwise,  it  is  his  duty,  before 
proceeding  further,  so  to  adjourn  the  same,  and  to  issue  a  sup- 
plemental citation,  or  require  the  petitioner  to  give  an  additional 
notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring 
the  attendance  of  a  witness,  residing  or  being  in  any  part  of  the 
State;  or  a  subpoena  duces  tecum,  requiring  such  attendance,  and 
the  production  of  a  book  or  paper  material  to  an  inquiry  pending 
in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testamentary 
trustee  or  guardian,  to  whom  a  citation  or  other  process  has 
been  duly  issued  from  his  court,  from  acting  as  such,  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of  his 
court,  to  perform  any  duty  imposed  upon  him,  by  statute,  or  by 
the  surrogate's  court,  under  authority  of  a  statute. 

0.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  n 
former  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new 
trial  or  a  new  hearing  for  fraud,  newly  discovered  evidence, 
clerical  error,  or  other  sufficient  cause.  The  powers  conferred  by 
this  subdivision,  must  be  exercised  only  in  a  like  case  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers.  Upon  an  appeal  from  a  determina- 
tion of  the  surrogate,  made  upon  an  application  pursuant  to  this 
subdivision,  the  general  term  of  the  supreme  court  has  the  same 
power  as  the  surrogate;  and  his  determination  must  be  reviewed, 
as  if  an  original  application  was  made  to  that  term. 

7.  To  punish  any  person  for  a*  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law 
that  a  court  of  record  may  punish  a  person  for  a  similar  con- 
tempt, in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  disqualifi- 
tion  of  a  judjfe  in  certain  cases,  to  complete  any  unfinished  busi- 
ness, pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings,  and  examinations. 

0.  To  complete,  and  certify  and  sign  in  his  own  name,  adding 
to  bis  signature  the  date  of  so  doing,  all  records  of  papers,  left 
uncompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  retords  of  his 
court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the 
course  and  practice  of  a  court,  having,  by  the  common  law. 
Jurisdiction  of  such  matters,  except  as  otherwise  prescribed  by 
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statute;  and  to  exercise  such  incidefital  powers,  as  are  necessary 
to  carry  into  effect  the  powers  e^ipressJy  conferred. 

2  R.  S.  221.  §{  6  and  11  (2  Edm.  230.  231);  L.  1^37.  ch.  460.  I  9  (4  Bdm. 
488):  Id.,  i  61  (4  Kdm.  497);  L.  1870.  ch.  74.  |  2  (7  IBdin.  091);  li.  ISH,  di. 
424.  f  2,  and  L.  1874,  ck.  9  (^  Edm.  848). 

t  2482.  [Am'd,  1883.]  Application  of  cbAptcrj  eonflrma- 
tlon  of  previous  acta. 

Each  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  admiuistration,  or  regulating 
the  mode  of  pro<.'eediug  in  any  matter  connected  with  the  estate 
of  a  decedent,  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made»  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  such  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills,  and  by  signing  and  certifying  in 
their  own  names,  the  unsigned  and  uncertified  records  of  wills 
and  of  other  proofs  and  examinations  taken  in  the  proceedings 
of  probate  thereof,  before  their  predecessors  in  office,  are  hereby 
confirmed  and  declared  to  be  valid  and  in  full  coiapliance  with 
the  pre-existing  statutory  requirements. 

L.  1893,  ch.  6M.  ^^_ 
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ARTIOIilD  SBCONJD. 

Oenerml  dutie$  and  ditabilUiea  of  the  mirrogaieor  teinporarn 
•urrogaU, 

8«c.  :U88.  Soirogate  and  aotlng  surrogate;   their  official  deslgnatkiM. 
2484.  Vacancy  or  disability;  who  to  act  aa  rarrogate. 
8486.  If  turrogate  dlaqaaliM,  who  t»  tot. 
2488.  Id.;  in  New  York  eovnty. 
3487.  Proof  of  aathorlty. 
2488.  Id.;  when  and  bow  made. 
3489.  Bow  authority  superseded. 

3400.  Proceedlnga  In  New- York  and  Klagi  coobIIm  necnlattd. 
2m\,  Id.;  transfer  of  proceedings  to  surrogate's  court. 
2493. » Temporary  surrogate;   when  board  of  superrlsors   may  appoint. 
2483.  Id.;   compensation. 

3494.  Id.;  acts,  etc.,  where  and  how  reeardeO. 
2490.  SatTOgate,   when  not  to  be  ceoosel. 
9408.   Surrogate,  when  dlsquaUfled. 

3497.  Disqualification;    when  objection   must  be  taken. 

3498.  2499.  Books  to  be  kept  by  surrogate. 

2500.  Papers  and  b(}oks  to  be  preseryed  and  bonds  filed. 

3B01.  When  fees  not  to  be  charged. 

IT»02.  Books   for  recording  instruments  settling  estates,    etc. 

3696.    What   papers   to    be  transmitted  to   secretaij   of   State;    expennoA 

llUTfof. 

f  S483.  S«jrro9ate  mud  acUns  avrrosatei  their  ofliclJi.l 
d  eal  viMitloii  •• 

Where  the  county  judge  is  al8o  Burrogate,  he  may  be  deolgaated, 
in  any  paper  or  proceeding  relating  to  the  office  of  surrogate,  aa 
the  surrogate  of  the  county,  without  any  addition  referring  to 
his  office  as  county  judge.  A  local  officer  elected,  aa  preaciibed 
in  the  constitution,  to  discbarge  the  duties  of  surrogate,  or  of 
county  judge  and  surrogate,  is  designated  in  this  act,  and,  when 
acting  as  surrogate,  may  be  designated  as  the  **  special  surroigate  " 
of  his  county.  Where  an  officer,  other  than  the  surrogate,  acts 
as  surrogate  in  a  case  prescribed  by  law,  he  must  be  designated 
by  his  official  title,  with  the  addition  of  the  words,  "  and  acting 
surrogate." 

L.  18S8.  eh.  648  (4  Edm.  609);  L.  1871.  ch.  869.  f  7  (9  Bdm.  314). 

S  2484.  CAm*d,  1898.7  T«e*itojr  mw  dlMiMUtyi  sidi.o  to  act 
IAS  surroffate. 

Where  in  any  county,  except  New  York,  the  office  of  surrogate 
is  vacant;* or  the  surrogate  is  disabled  by  reason  of  sickness, 
absence,  or  lunacy,  and  special  provision  is  not  made  by  law  for 
the  discharge  of  the  duties  of  his  office  in  that  contingency;  the 
duties  of  his  office  must  be  discharged  until  the  yacancy  is  filled 
or  the  disability  ceases,  as  follows: 

1.  Bt  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manit«r 
disabled,  or  is  precluded  or  disqualified,  by  the  special  county 
ludge. 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  county  judgs. 

4.  If  there  is  no  county  judge,  or  he  Is  in  like  manner  disabled, 
or  is  precluded  or  disqnaUAed,  w  the  district  attorney. 

But  before  an  officer  is  entitled  to  act  as  prescribed  fn  tfils 
9ection,  pnoof  of  his  authority  to  act  as  prescribed  in  section 
twenty-four  hundred  and  eighty-seTen  of  this  act  must  ^^^J^f ^J^ 

In  any  proceeding  in  the  surrogate's  court  of  the  oowKy  OC 
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Kings,  before  either  of  the  officers  authorized  in  this  section  to 
discharge  the  duties  of  the  office  of  surrogate  of  such  county  for 
the  time  being,  if  an  issue  is  joined  or  a  contest  arises  either  on 
the  facts  or  the  law,  such  officer,  in  his  discretion,  may,  by  order, 
transfer  such  cases  to  the  supreme  court  to  be  heard  and  decided 
at  a  special  term  thereof,  held  in  such  county,  which  order  shall 
be  recorded  in  the  surrogate's  office.  A  certified  copy  of  such 
order,  together  with  the  appropriate  certificate  or  certificates  of 
the  authority  of  the  officer  to  act  as  surrogate,  shall  be  sufficient 
and  conclusive  eyidence  of  the  jurisdiction  and  authority  of  the 
supreme  court  in  such  matter  or  cause.  After  a  final  order  or 
decree  is  made  in  the  matter  or  cause  so  transferred  to  the 
supreme  court,  the  court  shall  direct  the  papers  to  be  returned 
and  filed,  and  transcripts  of  all  orders  and  decrees  made^therein 
to  be  recorded  in  the  surrogate's  office  of  such  county;  and  when 
so  filed  and  recorded,  they  shall  have  the  same  effect  as  if 
they  were  filed  and  recorded  in  a  case  pending  in  the  surrogate's 
court  of  such  county. 
L.  IMS.  ch.  680. 

f  2485.  [Am'cl,  1898.]  If  aurroyate  dfliiqiiAllllecl»  wko  «• 
aet. 

Where  the  surrogate  of  any  county,  except  New  York  is  ppfr- 
cluded  or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  jurisdiction  and  powers  with  respect  to  that  matter 
yest  in  t|ie  several  officers  designated  in  the  last  section,  in  the 
order  therein  provided  for.  If  there  is  no  such  officer  qualified 
to  act  therein,  the  surrogate  may  file  in  his  office  a  certificate, 
stating  that  fact;  specifying  the  reason  why  he  is  disqualified  or 
precluded;  and  designating  the  surrogate  of  an  adjoining  county, 
other  than  New  York,  to  act  in  his  place  in  the  particular  matter. 
The  surrogate  so  designated  has,  with  respect  to  that  matter, 
all  the  jurisdiction  and  powers  of  the  surrogate  making  the 
designation,  and  may  exercise  the  same  in  either  county. 

L.  1883p  ch.  686. 

I  M86.  tAttt'A,  1998»  1898.]    Id.|  Im  Ifew  York  eonaty. 

In  the  county  of  New  York,  the  supreme  court,  at  a  special 
term  thereof,  on  the  presentation  of  proof  of  its  authority,  as 
prescribed  in  the  next  section,  must  exercise  all  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting, 
with  reBpect  to  a  particular  matter,  it  must  exorcise  all  the 
powers  and  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the 
irarrogate  is  disabled  by  reason  of  sickness,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  filled  or  the  disability  ceases,  aa  the  case 
may  be. 

Xi.   189S.   ^h.  686;  L.   1806.  ch.  946. 

•  S  848T.  [Am*d,  189B.]    Proof  of  anthorltr* 

The  authority  of  another  officer,  or,  in  the  county  of  New  YpA, 
of  the  supreme  court,  to  act  as  prescribed  in  the  last  three 
ifctlona,  must  be  proved,  in  one  of  the  following  modes: 

W4 
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1.  Where  the  surrogate  is  disqualified,  or  pr«;ciaded  from  act- 
ing in  a  particular  matter,  that  fact  may  be  proved  by  the 
sorrogate's  certilicate  thereof;  or,  except  as  oth^rwiBe  prescribed 
in  section  24^,  by  aihdaTit  or  oral  tesiimouy. 

2.  The  fact  that  the  surrogate  is  so  disqualified  or  precluded, 
or  that  he  is  disabled,  or  that  the  office  is  vacant,  and  also  the 
authority  of  the  officer,  or  of  the  court,  as  the  case  may  be,  to 
act  in  his  place,  may  be  proved,  and  are  deemed  conclusively 
established,  by  an  order  of  a  justice  of  the  supreme  court  of  the 
judicial  district  embracing  the  county.  After  such  an  order  is 
made,  the  surrogate  shall  not  make  the  certificate  specified  in 
section  2485  of  this  act,  and  if  such  a  certificate  has  been  there- 
tofore filed,  the  powers  and  jurisdiction  of  the  surrogate  therein 
designated,  as  specified  in  that  section,  thenceforth  cease. 

L.  1880,  ch.  946. 

%  2488.  Id.|  wlieii  and  liow  made. 

An  order  may  be  made  as  prescribed  in  subdivision  second  of 
the  last  section,  upon  or  without  notice,  as  a  justice  of  the  su- 
preme court  of  the  judicial  district  embracing  the  county  thinks 
proper.  It  must  recite  the  cause  of  the  making  thereof,  it  must 
designate  the  officer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  surrogate;  and,  if  it  relates  to  a  particular  matter 
only,  it  must  designate  that  matter.  It  may,  in  the  discretion 
of  the  justice,  require  an  officer  to  give  security  for  the  due  dis- 
charge of  the  duties  therein.  Where  the  office  of  surrogate  is 
vacant,  or  the  surrogate  is  disabled  by  reason  of  lunacy,  the 
attorney-general,  if  directed  by  the  governor,  must,  or  the  dlstriet- 
attorney,  upon  his  own  motion,  may  apply  for  the  order,  and 
a  justice  of  the  supreme  court  of  the  judicial  district  embracing 
the  county  must  grant  it  upon  his  application.  A  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  may 
also  grant  the  order  upon  the  application  of  a  party,  or  a  person 
about  to  become  a  party  to  any  special  proceeding  in  the  surro- 
gate's court.  Where  the  surrogate  is  sick  or  absent,  the  granting 
of  an  order  rests  in  the  discretion  of  the  justice,  and  its  effect 
may  be  qualified  as  the  justice  thinks  proper. 
L.  1884,  ch.  490.  I  1. 

I  2480.  How  Avtliorlty  svperaeded* 

Where  tin  order  is  made  by  a  justice  of  the  supreme  couirt  of 
.the  judicial  district  embracing  the  county,  as  prescribed  In  the 
last  two  sections,  or  an  appointment  is  made  by  the  board  of 
supervisors,  as  prescribed  in  section  2492  of  this  act,  for  any 
cause  except  a  vacancy  in  the  office  of  surrogate,  It  may  be 
revoked,  without  prejudice  to  any  proceedings  theretofore  taken 
by  virtue  thereof,  oy  a  justice  of  the  supreme  court  of  the  judicial 
district  embracing  the  surrogate's  county,  upon  proof  that  it  was 
improvidently  made,  or  that  the  cause  of  making  it  has  become 
inoperative.  Such  an  order  or  appointment,  made  upon  the 
ground  that  the  surrogate's  office  is  vacant,  is  superseded  without 
any  formal  revocation,  by  the  filling  of  the  vacancy.  After  the 
order  or  appointment  is  revoked,  or  the  vacancy  is  filled,  as  the 
case  may  be,  the  unfinished  business,  in  any  proceedings  taken 
by  virtue  of  the  order  or  apnointment.  must  be  transferred  to. 
and  may  be  completed  by,  the  surrogate.  In  the  same  manner 
and  with  like  effect,  as  where  a  new  surrogate  completes  the 
unfinished  business  of  his  predecessor. 
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I  8400.  [Am'd,  1806.]  Proeee4insa  in  New  York  and  H-immm 
««iiBtiea  r«ariilated. 

in  a  special  proceeding  cognisable  before  a  surrogate,  taken 
in  the  supreme  ocmrt,  as  prescribed  in  this  article,  the  seal  ot 
the  court  in  which  it  is  taken,  must  be  used,  where  a  seal  is 
necessary.  The  special  proceeding  must  be  entitled  in  that  court; 
and  the  papers  therein  must  be  filed  or  recorded,  as  the  case 
may  be,  and  issues  therein  must  be  tried,  as  in  an  actiou 
brought  in  that  court.  The  clerk  of  that  court  must  sign  each 
record.  whi<^  is  required  to  be  signed  by  the  surrogate  or  the 
clerk  of  the  surrogate's  court.  The  issuing  of  a  citation  may  be 
directed,  and  any  order  intermediate  the  citation  and  the  decree 
may  be  made,  by  a  judge  of  the  court. 

L.  1896,  th.  M6. 

I  S401.  [Am'dy  ISaS.]  Id.*  tvmaafer  of  proeoedinvs  to  mmr^ 
rovato^a  oovrt. 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  satis- 
tied  that  the  reason  for  the  exercise  of  its  powers  and  juriadiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  surro- 
gate's court,  any  matter  then  pending  before  it.  Such  an  order 
opeimtea  to  transfer  the  same  accordingly.  Immediately  after 
such  a  transfer,  or  after  the  revocation  of  the  order  of  the 
general  term,  as  prescribed  in  the  last  section  but  one,  the  sur- 
rogate must  cause  entries  to  be  made  in  the  proper  book  in  his 
office,  referring  to  all  the  papers  filed,  and  orders  entered  or 
other  proceedings  taken,  in  the  supreme  court;  and  he  may  cause 
copies  of  any  of  the  orders  or  papers  to  foe  made,  and  reccHxIed 
or  filed  in  his  office,  at  the  expense  of  the  county. 

Xj.  ISM,  ch.  M6. 

I  ><0».  [Am'dy  1688.]  Temporarr  Murr ovate  |  wltoa  lioard 
of  auporTlMors  may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled, 
by  reason  of  sickness,  and  there  Is  no  special  surrogate,  or 
special  county  judge  of  the  county,  the  board  of  supervisors  may 
in  its  discretion,  appoint  a  suitable  person,  to  act  as  surrogate, 
until  the  surrogate  s  disability  ceases;  or,  until  a  special  surro- 
gate or  a  special  county  judge  is  elected  or  appointed.  A  person 
so  appointed  must,  before  entering  on  the  execution  ot  the  duties 
of  his  office,  take  and  file  an  oath  of  office,  and  give^an  official 
bond,  as  prescribed  by  law,  with  respect  to  a  person  elected  to 
the  office  of  surrogate. 

L.  1808,  cb.  686. 

I  24SS.  Id.  I  eomperaiiatlom. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
who  acts  as  surrogate  of  any  county  during  a  vacancy  in  the 
office,  or  in  consequence  of  disability,  as  preBcribed  in  tbf*  last 
nine  sections,  must  be  pnid,  for  the  time  during  which  he  so 
acta,  a  compensation  eqnnl,  pro  rata,  to  the  salary  of  thfr  sur- 
rogate: or,  in  a  county  where  the  county  Judge  is  also  surrogate, 
to  the  salary  of  the  county  Judge.  The  amount  of  his  comnen- 
sation  must  be  audited  and  paid.  In  like  manner  rs  the  salary 
of  the  flurroeate,  or  of  the  county  judge,  as  tlr^  case  may  be. 
Where  an  officer  of  the  county  performs  the  duties  of  the  surro- 
gate, with  respect  to  a  particular  matter,  wherein  the  surrogate 
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k  dkqaallfted  or  prednded  from  acting,  the  snperriaora  of  the 
county  must  allow  him  a  jHst  oompenfiatioa  for  hU  aervieee 
therein,  to  be  audited  and  collected  in  the  same  maimer. 

L.  1871,  Cb.  eD&.  S  8  (9  Edm.  214),  ftm'd. 

I  a484«  Id.  I  mertmf  fte^  wbeve  and  how  recorded* 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or 
by  authority  of,  an  officer,  or  a  person  appointed  by  tne  board  of 
supervisors,  temporarily  acting'  as  surrogate  of  any  county,  as 
prescribed  in  this  article,  the  same  must  be  recorded,  or  the 
proper  minutes  thereof  must  be  entered,  in  the  books  of  tht 
surrogate's  court,  in  like  manner  as  if  the  same  vr&s  done  or 
taken  by,  before,  or  by  authority  of  the  surrogate  of  the  county; 
.  and  the  officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters  so 
Issued,  and  must  certify  the  record  thereof  in  the  book. 

a  K.  &  80.  fi  68  (2  Bdm.  81). 

I  8406.  [Am'd,  1888.]    Surroflratei  when  not  to  b«  eounsel. 

A  surrogate  shall  not  be  counsel,  solicitor,  or  attorney,  in  a 
eivil  action  or  special  proceeding,  for  or  against  any  executor, 
administrator,  temporary  administrator,  testamentary  trustee, 
guardian,  or  infant,  over  whom,  or  whose  estate  or  accounts, 
he  could  have  any  jurisdiction  by  law.  The  surrogate  of  the 
county  of  Monroe  shall  not  act  as  referee,  or  practice  as  attorney 
or  counselor  in  any  court  of  record  in  the  state. 

L.  1883,  ch.  686. 

g  2486.  SuvroffAte,  when  dlMaualtfled. 

In  addition  to  his  general  disqualifications  ns  a  judicial  officer, 
a  surrogate  is  disqualified  from  acting  upon  an  application  for 

g rebate,  or  for  letters  testamentary,  or  letters  of  administration, 
1  each  of  the  following  cases: 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next 
of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any  part  of  the 
estate. 

2.  Where  he  is  a  suliscrlbing  witness,  or  is  necessarily  exam- 
ined or  to  be  examined  as  a  witness,  to  any  written  or  nuncu- 
pative will. 

3.  Where  he  is  named  as  executor,  trustee,  or  guardian,  In  any 
will,  or  deed  of  appointment,  involved  in  the  matter. 

a  B.  S.  70,  «  48  (2  Edm.  80);  L.  1847.  ch.  470,  (  32  (4  Edm.  586);  L.  1871 
ch.  869,  f  8  (9  Edm.  214). 

1  t487.  DInqnaltAeatloni  whCfH  obleetlon  wammt  be  talsvm* 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upoii  a 
disqualification,  established  by  special  provision  of  law,  other 
thaa  •••  of  thoae  emuaerated  in  the  last  Becti<m,  ia  waived  by 
an  adult  party  to  a  special  proceeding  before  him.  unless  it  rs 
taken  at  or  before  the  joinder  of  issue  by  that  party;  or,  where 
an  issue  in  writing  Is  not  framed,  at  or  before  the  submission 
of  the  matter  or  question  to  the  surrogate. 

2  B.  8.  276.  I  14  (2  Edm.  286);  U  1844,  Ch.  300.  |  6  (4  Edm.  888). 

8  2498.  Books  to  1»e  kept  by  anrroffate. 

Kach  surrogate  must  provide  and  keep  the  following  books: 
1.  A  record-book  of  wills,  in  which  must  be  recordpd,  atlength, 
erery  will,  required  by  law  to  be  recorded  Ui  hia  uffice,  tntn  the 
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decree  admittiiig  it  to  probate^  and  also,  if  the  firobate  ia  oof 
contested,  the  proof  taken  thereupon. 

2.  A  record-book  of  letters  testamentary  and  letters  of  admin- 
istration, in  which  must  be  recorded  all  such  letters,  issued  out 
of  his  court. 

3.  A  record*book,  in  which  must  be  recorded  erery  decree, 
whereby  the  account  of  an  executor,  administrator,  trustee,  or 
guardian  is  settled. 

4.  A  book,  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  or  decree,  made 
thereupon;  with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

6.  A  book,  containing  a  record  of  every  decree  or  order,  the 
record  of  which  is  not  required  by  this  section  to  be  kept  else-  ' 
where;  together  with  a  memorandum  of  each  execution  issued, 
and  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guardian- 
ship, issued  out  of  his  court 

7.  A  book  of  fees  and  disbursements,  in  which  must  be  entered, 
by  items,  all  fees  charged  or  received  by  him  for  services  or 
expenses,  and  all  disbursements  made  or  incurred  by  him,  which 
are  chargeable  against  those  fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  this  section  is 
a  county  charge. 

2  B.  8.  222,  I  7  (2  Bdm.  2S1):  2  R.  S.  110.  8  60  (2  Edm.  114):  2  R.  S.  l(tt, 
I  18  (2  Bdm.  106):  2  B.  S.  80.  |  67  ca  Bdm.  83):  L.  18S7.  tii.  460.  H  S  aoA  i 
(4  Bdm.  4b7)i  h,  i869,  ch.  806. 

X  2409.  Tlie  same. 

To  each  of  the  books,  kept  as  prescribed  In  the  last  section, 
must  be  attached  an  alphabetical  index,  referring  to  the  page  of 
the  book,  where  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books,  for  a  further  division  of  the  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case, 
he  must  keep  a  separate  Index  to  each  set  of  books.  Each  decree, 
revoking  the  probate  of  a  wilL  or  revoking  or  otherwise  affecting 
letters  testamentary,  letters  of  administrdtion,  or  letters  of  guard- 
ianship, or  suspending  or  removing  a  testamentary  trustee,  or 
modifying  or  otherwise  affecting  any  other  decree,  must  be  plainly 
noted  at  the  end  or  in  the  margin  of  the  record  of  th^  will,  letters, 
or  original  decree,  with  a  reference  to  the  book  and  page  where 
the  subsequent  decree  is  recorded.  The  books,  kept  as  prescribed 
in  the  last  section,  appertain  to  the  surrogate's  office,  and  must 
be  opened,  at  all  reasonable  times,  to  the  inspection  of  any  person. 

2  B.  8.  232,  §  7  (2  Edm.  282);  L.  1887.  cb.  460,  |  3  (4  Bdm.  469). 

I  aSOO.  [Am'd,  18»8.]  Pttpem  amd  lioolm  t«  lie  prMevv^d 
and  bonds  llled. 

The  surrogate  must  carefully  file  and  preserve  in  his  office, 
every  deposition,  affidavit,  petition,  report,  account,  voucher,  or 
other  paper,  relating  to  any  proceeding  in  his  court;  and  deliver 
to  his  BuccesRor  nil  the  papers  and  books  kept  by  him.  All  bonds 
required  to  be  filod  with  the  surrogate,  or  in  his  office,  must  be 
proved  or  acknowledged  as  deeds  are  required  by  law  to  be  proved 
or  acknowledged. 

L.  1808.  di.  686. 
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I  aSOl.  [Am'd,  1898.]  Wltea  fee*  not  to  be  eharse«|  re- 
port of  feea. 

If  the  inventory  of  personal  property  of  a  testator  or  intestate, 
filed  in  the  office  of  the  surrogate,  does  not  exceed  the  sum  of 
one  thousand  dollars,  no  fees  for  any  services  done  or  performed 
by  the  surrogate  shall  be  charged  to  or  received  from  tne  execu- 
tor or  administrator.  If  the  petition  for  letters  testamentary  or 
of  administration  shall  allege  that  in  the  belief  of  the  petitioner 
the  inventory  will  not  exceed  such  amountj  no  fees  shall  be  re- 
ceived until  it  appears  from  the  inventory  when  filed  that  the 
personal  property  does  not  exceed  that  sum.  On  the  appointment 
of  a  guardian,  if  it  aopears  that  the  amplication  is  made  for  the 
purpose  of  enabling  tne  minor  to  receive  bounty,  arrears  of  pay 
or  prize  money,  or  pension  due,  or  other  dues  or  gratuity  from 
the  federal  or  state  government,  for  the  services  of  the  parents 
or  brother  of  such  mmor  in  the  military  or  naval  service  of  the 
United  States,  no  fees  shall  be  charged  or  received.  The  surro- 
gate of  each  county,  except  New  York,  must,  at  his  own  expense, 
make  a  report  to  the  board  of  supervisors  of  the  county,  on  the 
first  day  of  each  annual  meeting  tnereof,  containing  a  statement^ 
verified  by  his  oath,  of  all  fees  received  or  charged  by  him  for 
services  or  expenses,  since  the  last  report,  and  of  all  disburse- 
ments chargeable  against- the  same,  or  to  the  county,  stating  par^ 
ticularly  each  item  thereof. 
L.  1888,  ch.  686. 

I  2502.  (Added*  IfHMI.]  Bookca  for  reeordlns  InatramentM 
■ettlinff  eatateii,  etc. 

Each  surrogate  must  provide  a  book  in  which  shall,  upon  the 
application  of  any  person  interested,  be  recorded  instruments 
settling  estates,  in  whole  or  in  part,  executed  by  one  or  more 
executors,  administrators,  or  testamentary  trustees  and  one  or 
more  legatees,  devisees,  distributees  or  creditors;  also  like  instru- 
ments executed  by  guardians  and  wards  who  have  attained  full 
age;  also  instruments  acknowledging  payment  of  moneys  pursuant 
to  the  provisions  of  decrees  for  the  judicial  settlement  of  accounts 
of  executors,  administrators,  testamentary  trustees  and  guardisns. 
Every  such  instrument  to  be  recorded  sh.iU  be  acknowledged  or 
proved  and  certified  in  like  manner  as  wonld  be  required  in  the 
case  of  a  deed  of  real  estate  to  be  recorded  in  the  same  county; 
and  the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
be  presumptive  evidence  of  the  contents  of  such  instrnnient  and 
its  due  execution.  The  person  presenting  any  such  instrument 
for  record  shall  pay  to  the  clerk  of  the  surrogate's  court  a  fpe  of 
ten  cents  for  each  folio.  The  expense  of  providing  the  book 
specified  in  this  section  is  a  county  charge. 
h.   1006,  ch.  350.    In  effect  Sept.    1,   1906. 

1  2008.  yunkUt  papers  to  be  transmitted  to  aeeretarr  of 
State,  expenaea  thereof. 

A  surrogate  who  admits  to  probate  the  will  of  a  person,  who 
was  not  a  resident  of  the  State  at  the  time  of  his  death;  or 
grants  original  or  ancillary  letters  testa raentnry  upon  snch  a  will, 
or  original  or  ancillary  letters  of  adminstrntfon  upon  the  estate 
of  such  a  person:  must,  within  ten  days  thereafter,  transmit  to 
the  secretary  of  State,  to  he  filed  in  his  office,  a  certified  copy  of 
the  will  or  letters.  The  surrogate's  foes  for  making  the  copy, 
and  the  expenses  of  transmission,  must  be  audited  by  the  comp* 
troller,  and  paid  out  of  the  treasury  upon  his  warrant* 

2  R.  8.  80.  f  60  C3  Gdm.  82),  am'd. 
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ARTICIiB  THIRD. 

Clerk9  ;  Bienographert ;   miscellaneous  provinooM, 

Sec.  2B04.  Surrogate's  court;   when  to  be  open. 
3600.  When  rarrogate  to  attend, 
li&oe.  When  and  where  court  held  by  county  judge. 
2fi07.  Seal. 

2508.  Clerka  in  surrogate's  ofBce. 
25(>9.  Cl<»rk    of    surrogate's    court;    doputy    clerk    of    surrogate's    court; 

how   appointed;   their  iwwers. 
2R10.  Additional    powers   of   elerks   of  surrogates'   courts. 
2511.  Surrogate   liable   f(ir  clerk's   acts. 

2612.  Stenograph(*r  for  nvirrogates'   courts  In  New-York  and  Kings. 
2ni.1.  Stenographers   In  other  .ccnntles. 
2614.  Definition  of  expressions  used  In  this  chapter. 

fi  2504.  [Am'dy  1898,  1890.]  9iirroflr«te'«  covrty  when  to  be 
open. 

The  surrogates*  court  is  always  open  for  the  transaction  of  any 
business,  within  its  powers  and  jurisdiction.  The  surrogates  of 
the  city  and  county  of  New  York,  from  time  to  time  must  appoint 
and  may  alter  the  times  of  holding  temui  of  that  court  for  the 
triftl  of  probate  proceedings  and  for  the  hearing  of  motions  and 
other  chamber  business.  They  must  prescribe  the  duration  of 
such  terms,  and  assign  the  surrogate  to  preside  and  attend  at 
the  terms  so  appointed.  In  case  of  the  inability  of  a  surrogate 
of  that  county  to  preside  or  attend,  the  other  surrogate  may  pre- 
side or  attend  in  his  place.  Two  or  more  terms  of  the  surrogates* 
court  may  be  appointed  to  be  held  at  the  same  time.  The  term 
of  that  court  held  at  the  chambers  shall  dispose  of  all  business 
except  contested  probate  proceedings;  all  contested  probate  pro- 
ceedings shall  be  disposed  of  at  the  trial  term.  An  appointment 
must  be  published  in  two  newspapers  published  in  the  city  of 
New  York  during  or  before  the  first  week  in  January  in  each 
year;  except  that  the  surrogates  of  that  county  may,  by  notice 
to  be  published  in  two  newspapers  in  the  city  of  New  York  for 
at  least  fire  days,  appoint  the  time  for  holding  chambers  and  trial 
terms  during  the  year  eighteen  hundred  and  ninety-three.  All 
the  powers  conferred  by  law  upon  the  surrogate  of  the  city  and 
county  of  New  York  may  be  exercised  by  either  of  the  surrogates- 
of  the  said  city  and  county;  and  there  shall  be  published  in  the 
official  law  paper  published  in  said  county,  upon  Monday  of  every 
week,  under  the  name  of  the  surrogate  making  the  several  ap- 
pointmentF,  a  full  and  true  list  of  the  names  of  all  appraisers, 
transfer  tax  apprni^ers,  special  guardians,  referees  and  temporary 
administrators,  which  either  surrogate  shall  have  designated  or 
appointed  during  the  preceding  week,  together  with  the  names  of 
the  proceedings  in  which  they  were  appointed  and  the  datee  of 
said  appointments. 

L.  18M,  oh.  9  i  L.  1899,  ch.  GOB.    In  effect  Sept  1, 1899. 

I  2ttOB.    £Ani*d,  1881,  1^02.]    ^'I&en  ■nrrovate  to  attend. 

The  surrogate  must  unless  prevented  by  sickness  or  other  un- 
avoidable casualty,  attend  at  his  office  on  Monday  of  each  week, 
except  during  the  month  of  August  or,  where  Monday  Is  a  public 
holiday,  on  the  following  Tuesday,  to  execute  the  powers  con- 
ferred and  the  duties  imposed  upon  him.  But  the  surrogate  of 
any  county  may,  by  an  instrument  in  writing,  under  his  hand, 
filed  in  the  office  of  the  clerk  of  the  county,  at  least  twenty  days 


c.  18, 1. 1,  a.  3  CLERKS.  f  f  2506-9 

before  the  first  day  of  January  in  any  year,  designate  a  day  of 
the  week,  other  than  Monday,  on  which  he  will  attend  at  his 
office,  or  a  month,  other  than  August,  during  which  he  will  he 
absent  therefrom,  or  both,  during  that  year;  and  where  the 
county  judge  is  also  surrogate,  he  is  not  required  to  attend  at 
his  office  on  any  day,  when  the  county  court  or  court  of  sessions 
is  sitting.  The  surrogate  must  also  execute  the  duties  of  his 
office,  at  such  other  times  and  places,  within  his  county,  as  the 
public  convenience  requires.  The  surrogate  may  sign,  decrees, 
letters  testamentary,  of  administration  and  guardianship,  and  or- 
ders during  the  month  of  August  or  such  other  month  as  he 
shall  designate  for  his  vacatioUt  wherever  he  shall  be  passing 
such  vacation  within  the  State. 

2  R.  S.  221  (9  Edm.  230);  U  1847,  cb.  280.  fi  32  (4  Bdm.  66S):  h.  1888. 
cb.  fi20. 

i  2SO0.  "Wlien  and  irhere  eauwt  held  by  eountr  J«d«e. 

The  surrogate's  court,  in  a  county  where  the  county  judge  is 
also  surrogate,  may  be  held  at  the  time  and  pince  at  which  the 
county  court  is  held;  and,  in  that  case,  the  order  of  business 
of  the  county  court,  the  court  of  sessions,  and  the  surrogate's 
court,  is  under  the  direction  of  the  county  judge. 
L.  1847.  ch.  280,  fi  32  (4  Edm.  660), 

{  2507.  Seal. 

The  surrogate's  court  has  a  seal*  of  which  the  Burrogate  has 
charge. 
2  B.  S.  221,  88  3.  4  and  6  (3  Edm.  28(^. 

8  2608.    Cleric*  Ia  aurro^mte's  oflee. 

Each  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
clerks  for  his  office,  to  be  paid  by  the  county,  as  the  board  of 
supervisors  of  his  county,  or,  in  the  city  and  county  of  New  York, 
the  board  of  aldermen,  authorize  him  so  to  appoint.  The  board 
of  supervisors  or  the  board  of  aldermen,  as  the  case  requires, 
must  fix  the  compensation  of  the  clerk  or  clerks  so  appointed; 
and  may  authorize  them,  or  either  of  them,  to  receive  for  their 
or  his  own  use,  the  legal  fees  for  making  copies  of  any  record  or 
p.iper  in  the  office  of  the  surrogate.  A  surrogate  may  appoint, 
and  at  pleasure  remove,  as  many  additional  clerks,  to  be  paid 
by  him,  as  he  thinks  proper. 

Repealed  as  to  bounty  of  New. York  by  L.  1884,  cb.  530,  8  H. 

8  2G00.  rAin*d,  1898,  1900,  1908,  1907,  1»08.]  Clerk  of 
■vrrosrate's  courts  deputy  eierk  of  narroarate's  court;  ho-vT 
Appointed;  their  povrem. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he 
may  in  like  manner  revoke  at  pleasure,  a  surrogate  may  appoint 
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a  clerk  of  the  surrogate's  court,  and  in  any  county  containing  a 
city  of  the  second  class,  and  in  the  county  of  Monroe,  the  sur- 
rogate may  also  appoint  a  deputy  clerk  of  said  court.  Both  said 
clerk  and  deputy  clerk  shall  be  paid  by  the  county,  and  the 
board  of  supervisors  or  board  of  aldermen,  as  the  case  requires, 
must  fix  the  compensation  of  the  clerk  and  deputy  clerk  so  ap- 
pointed. The  clerk  and  deputy  clerk  so  appointed  may  severally 
exercise,  concurrently  with  the  surrogate,  the  following  powers 
of  the  surrogate: 

1.  He  may  certify  and  sign  as  clerk  of  the  court,  or  ns  deputy 
clerk  of  the  court,  as  the  case  may  be,  any  of  the  records  of  the 
court,  including  the  certificate  specified  in  section  twenty-six  hun- 
dred and  twenty-nine  of  this  act,  and  the  records  and  papers 
specified  in  snlidivision  nine  of  section  twenty-four  hundred  and 
eighty-one  of  this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  is  entitled  as 
of  course,  either  unconditionally  or  on  the  filing  of  any  paper; 
and  may  sign,  as  clerk  of  the  court,  or  as  deputy  clerk  of  the 
court,  as  the  case  may  be,  and  affix  the  seal  of  the  court  to  any 
letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  ninth 
of  this  act,  a  copy  of  any  paper,  required  or  permitted  by  law  to 
be  filed  or  recorded  in  the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty 
days,  any  matter,  when  the  surrogate  is  absent  from  his  office,  or 
unable,  by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  take  the  acknowledgment  or  proof  of  any  instru- 
ment, to  be  used ,  or  filed  in  the  qourt  of  which  he  is  clerk  or 
deputy  clerk.  Said  deputy  clerk  shall  also  act  as  confidential 
clerk  to  the  surrogate. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of 
Kings  and  New  York  may,  with  the  approval  of  the  surrogate  or 
surrogates  of  his  county,  authorize  or  deputize  one  or  more  of  the 
other  clerks,  employed  in  the  surrogate's  office  of  his  county,  to 
sign  his  name,  and  exercise  such  of  the  other  powers  conferred 
upon  him  by  this  section,  as  he  shall  designate.  The  surrogate 
may  prohibit  the  clerk  and  deputy  clerk,  or  either  of  them,  from 
exercising  any  powers  specified  in  this  section,  but  the  prohibition 
does  not  nflPect  the  validity  of  any  act  of  the  clerk  or  deputy  clerk 
done  in  disregard  of  the  prohibition.  The  clerk  or  deputy  clerk 
or  other  person  employed  in  any  capacity  in  a  surrogate's  office, 
shall  not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee, 
or  special  guardian,  in  any  matter  before  the  surrogate. 

L.  1802,  ch.  686;  L.  1000.  ch.  651;  L.  1003,  ch.  42;  L.  1907,  ch.  209;  I*. 
1008,  cb.   103.     In  effect  April  9,   1008. 

fi  2610.  [Am'il,  1A»4,  10O5,  1»06.1  Additional  powera  off 
clerka  of  surroflrates'  courts. 

The  clerk  of  the  surrogate's  court,  and  in  the  county  of  Kings 
two  other  clerks  to  be  designated  by  the  surrogate,  in  addition 
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to  the  powers  enumerated  in  section  twenty-five  hundred  and 
nine,  may  exercise,  concurrently  with  the  surrogate  of  the  county 
tfie  following  powers  of  the  surrogate:  On  the  return  of  a  cita- 
tion issued  from  such  surrogate's  court  on  a  petition  for  the 
probate  of  a  will,  where  no  objection  to  the  same  is  filed,  or, 
where  all  the  persons  entitled  to  be  cited,  sign  and  verify  the 
petition,  or  personally,  or  by  attorney,  appear  on  the  probate 
thereof,  cause  the  witnesses  to  the  will  to  be  examined  before 
him.  Such  examination  must  be  reduced  to  writing,  and  for 
such  purpose,  they  are  hereby  authorized  to  administer  and  certify 
oaths  and  afilrmatious  in  such  cases  in  the  same  manner  and  with 
the  same  effect  as  if  administered  and  certified  by  the  surrogate. 
U  1884.  en.  211;  U  1905,  ch.  615;  U  1906,  eh.  96.    In  effect  Mar.  23.  I9O6. 

S  2S11.   [Jim'd,   1907.]    Snrroflrate  liable  for  clerk'*  m,ctm. 

A  surrogate  hereafter  elected  or  appointed,  and  the  sureties  In 
his  oificial  bondt  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  in  the  discharge  of  his  official 
duties,  during  the  surrogate's  term  of  office,  as  if  the  act  was 
performed  by  the  surrogate.  The  surrogate  may  take  security 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liability  created  by  this  section. 

Formerly  f  2510.  See  L.  1808.  di.  686.  Am'd  L.  1907,  eb.  200.  In  effect 
Sept.  1.  1907. 

S  2512.  StenoflTi^aplier  for  ■urroflratea'  courts  In  New 
York   and  Klnffs. 

The  surrogate  of  each  of  the  counties  of  New  Tork  and  Kings, 
must  appoint,  and  may,  for  cause,  remove,  a  stenographer  for 
his  court,  who  is  entitled  to  a  salary,  fixed  by  law,  and  to  be  paid 
as  the  salaries  of  clerks  in  the  surrogate's  office  are  paid. 

S  2S13.  [Am'd,  1898,  1896,  1902,  1903,  1904,  1905,  1900, 
1907.]    StenoarraplierM  In   oti&er   counties. 

The  surrogate  of  each  county,  except  New  York,  Kings, 
Etamilton,  Queens  and  Bichmond,  may,  in  his  discretion*  ap- 
point, and  at  pleasure  remove,  a  stenographer  for  his  court,  who, 
except  in  Sullivan  county,  shall  receive  a  salary  to  be  fixed  by 
such  surrogate,  not  exceeding  in  counties  having  a  population 
less  than  thirty  thousand,  eight  hundred  dollars  per  annum;  in 
CQunties  having  a  population  of  thirty  thousand  and  not  more 
than  fifty  thousand,  not  exceeding  one  thousand  dollars  per  an- 
num, and  in  counties  having  a  population  exceeding  fifty  thou- 
sand, not  exceeding  twelve  hundred  dollars  per  annum,  except 
that  in  counties  in  which  are  located  cities  of  the  second  class, 
i»n<*h  salary  shall  not  exceed  eighteen  hundred  dollars  per  annum; 
and  in  any  county  wholly  containing  a  city  of  the  first  class,  such 
salaries  shall  not  exceed  two  thousand  dollars  per  annum.    The 
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population  of  the  sev«ral  counties  sliall  be  determined  by  tho 
last  preceding  census.  If  a  regultir  stenographer  is  appointed  iu 
Sullivan  county,  bis  salary  shall  be  iire  hundred  dollars  pci 
annum.  The  board  of  supervisors  shall  provide  for  the  payment 
of  such  salary  in  the  same  manner  as  other  county  expenses  are 
paid.  Such  stenographer  shall  deliver  to  the  surrogate  of  the 
county  a  full  copy  of  all  the  minutes  taken  by  him;  and  on  the 
receipt  of  his  fees,  not  exceeding  three  cents  per  folio,  a  Hke 
copy  to  the  party,  or  each  of  the  parties,  to  the  proceeding  in 
which  the  minutes  were  taken,  except  that  in  the  county 
of  Onondaga,  such  fees  shall  not  exceed  six  cents  pet 
folio.  When  not  actually  engaged  iu  the  discharge  of  his 
duties  as  stenographer,  he  shall  perform  such  clerical  duties  in 
connection  with  the  surrogate's  court  as  the  surrogate  directs. 
In  counties  wherein  the  surrogate  is  also  county  judge,  the  ste- 
nographer so  appointed  shall  be  the  stenographer  of  the  county 
court,  and  shall  perform  the  duties  pertaining  to  a  stenographer 
of  the  county  court  without  additional  compensation.  In  counties 
where,  for  any  cause,  a  regular  stenographer  for  his  court  has 
not  been  appointed,  as  provided  by  this  section,  the  surrogate 
may,  in  individual  proceedings  requiring  the  services  of  a  ste- 
nographer, appoint  a  stenographer  who  shall  be  paid  a  reason- 
able compensation,  certified  by  the  surrogate  in  every  case  in 
which  he  takes  notes  of  testimony,  from  the  estate  or  matter  in 
which  such  services  are  rendered.* 

L.  1803.  ch.  686;  L.  1896,  ch.  248;  L.  1002,  ch.  266;  L.  1903.  cb.  470;  L. 
]90i»  ch.  50;  L.  1006,  ch.  670;  h.   1006.  cb.  226;   Iu  effect  Sept.   1,   1906. 

6  2S14*  [Am^,  1900.]  DeAnttloA  of  expreastons  «aecl  In 
thin  chapter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word,  "  intestate  **  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  it  is  used  with  respect  to  par- 
ticular property,  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  by  will,  whether  he  left  a  will  or  not. 

2.  The  word,  "  assets "  signifies  personal  property  applicable 
to  the  payment  of  the  debts  of  n  decedent. 

3.  [Am'd,  1000.]  The  word  "  debts  **  includes  every  claim  and 
demand,  upon  which  a  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  money,  could  be  recovered  in  an  action;  and 
the  word  "  creditor "  Includes  every  person  having  sm-h  a  claim 
or  demand,  any  perspn  having  a  claim  for  expense  of  administra- 
tion, or  any  person  having  a  claim  for  funeral  expenses. 

L.   1900,   ch.   120.    In  effect  Sept.   1.   1900. 

•AM  to  BolliTan  county,  see  L.  1006,  cb.  226,  {  2. 
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4.  The  word,  *'  will ''  siguilies  a  last  will  and  testament,  iHid 
includes  all  the  codicils  to  a  AvilL 

5.  The  expression  **  letters  of  administration*''  includes  letters 
of  temporary  administration. 

C.  The  expression,  **  testamentary  trustee,"  Includes  erery  per- 
son, except  un  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from 
his  functions,  as  executor  or  administrator. 

7.  The  word,  '*  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond  or  undertaking,  given  pursuant  to  any  provision  of  this 
chapter,  includes  every  officer  or  court  vested  by  law  with  the 
functions  of  surrogate. 

8.  The  expression,  "  judicial  settlement,"  where  it  is  applied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purposes  specified 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  to 
be  "judicially  settled." 

9.  The  expression,  "  intermediate  account,"  denotes  an  account 
filed  in  the  surrogate's  office,  for  the  purpose  of  disclosing  the  acts 
of  the  person  accounting,  and  the  condition  of  the  estate  or  fund 
in  his  hands  and  not  made  the  subject  of  a  judicial  settlement. 

10.  The  expression,  **  upon  the  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citatioi^ 
is  returnable,  or  to  which  the  hearing  is  adjourned:  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be,  but  has  not  been  cited;  and  implies  that,  before  doing  the 
act  specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  "  person  interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  en- 
titled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatie, 
next  of  kin,  heir,  devisee,  assignee,  gi-antee  or  otherwise,  excopt 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is  dis- 
puted; unless  he  has  been  excluded  by  a  judgment,  decree  or 
other  final  determination,  and  no  appeal  therefrom  is  pending. 

12.  The  term,  "next  of  kin,"  includes  nil  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 
decedent  after  payment  of  do])ts  and  expenses,  other  than  a  sur- 
viving  husband  or  wife. 
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i3.  The  expression,  "  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  hinds,  tenements,  or  here- 
ditaments, except  those  which  are  determined  or  extinguished  by 
the  death  of  a  person  seized  or  possessed  thereof,  or  in  any  man- 
ner entitled  thereto,  and  except  those  which  are  declared  by  law 
to  be  assets.  The  word,  "  inheritance,"  signifies  real  property,  as 
defined  in  this  subdivision,  descended  as  prescribed  by  law.  The 
expression,  **  personal  property,"  signifies  every  kind  of  property, 
which  survives  a  decedent,  other  than  real  property  as  defined  in 
this  subdivision,  and  includes  a  right  of  action  conferred  by 
special  statutory  provision  upon  an  executor  or  administrator. 

2  B.  S.  68.  8  71  (2  Bdm.  70)  and  subd.  13;  1  B.  8.  764.  8  27  (1  B<!m.  706) 
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TITLE  U.  • 

ProvisionB  relating  generally  to  the  proceedings  in  surro- 
gates' courts,  and  to  appeals  from  those  courts. 


Article  1.  Process   and    service    thereof;    appearance,    and   Joinder   of 
mlBcellaneoiis  regolatloDs  of  pwctlce. 
2.  Hearing;  Including  trial  by  jury  and   reference. 
8.  Decrees  and  orders;  and  the  euforcemeut  thereof.    Costa  and  ; 

4.  Appeal. 

5.  Provisions   relating  generally  to   letters;    and   generally   to  ez«e- 

Qtors,  administrators    guardians,  and  testamentary  troBtMs. 

ARTICL.I2  FIRST. 

Brooess,  and  service  thereof;  appearance,  and  joinder  of  iame;  mi*' 
oeUaneous  regtUations  ofpracHoe, 

See.  251B.  Process;   bow  executed  and  returnable. 

2516.  Proceedings   to   be   commenced    by   citation. 

2517.  Id.;   within  the  statute  of  limitations. 

2618.  Persons    constituting   a   class;    when    to   be   cited;    dtatlon  wbiD 
some   are  unknown. 

2519.  Contents  of  citation. 

2520.  Citation;  how  served  in  the  State. 

2621.  Substitute  for  personal  service  upon  a  resident. 

2522.  Service  by  publication,   etc. 

2523.  Id.;  upon  persons  unknown,  etc. 

2524.  Order;   when   and   bow  made;   contents  thereof. 

2525.  What  time  required  for  delivery  of  copy,   etc. 

2526.  Service  upon  a  corporation,  infant,  lunatic,  etc. 

2527.  Id.;   upon  infant,   etc.;   additional  requirement  in  certain   caoeflb 

2528.  Appearance;    how   made,    and   effect    thereof. 

2529.  Surrogate's  father  or  son  not  to  practice  before  him. 
263U.  Special   guardian;   when   to  be  appointed. 

2631.  Notice  of  proceedings  to   appoint   special   guardian. 

2532.  Proof  of  service  of  citation,  subpoena,   etc. 

2633.  Written  pleadings   may  be  required. 

25rt4.  VprlQcatlon  thereof. 

25.'i5.  Publication  of  citation,  etc. 

2530.  [Repealed.] 

25.37.  Money  paid  into  court  and  securities  taken,   how  disposed  of. 
2538.  Certain    provisions    made    applicable   to  proceedings  In    surro:  at«  s' 
courts. 

I  2516.  Procenai  bo-vr  execnted  and  relnriuible. 

A  citation  or  other  mandate  of  a  surrogate's  court  must,  ex- 
<5ept  whore  it  is  otherwise  specially  prescribed  by  law,  be  made 
returnable  before  the  surrogate  from  whose  court  it  was  issueil, 
and  may  be  served  or  executed  in  any  county.  A  warrant  of 
attachment  must  l>e  directed  to  the  sheriff  of  the  surrogate's 
county;  who  maj'  execute  it  in  any  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnable. 

L.  1887.  cb.  460,  fiS  66,  67  (4  Edm.  408). 

I  2616.  Proceedlnars  to  be  commemeed  by  citatlom. 

Except  in  a  case  where  it  is  otherwise  Bpecially  prescribed  by 
law,  a  special  proceeding  in  a  surrogate's  court  must  be  com- 
menced by  the  service  of  a  citation,  issued  upon  the  presentation 
of  a  petition.  But  upon  the  presentation  of  the  petition,  the 
court  acquires  jurisdiction  to  do  any  act,  which  may  be  don^ 
before  actual  service  of  the  citation. 

See  fil  2526  and  2683,  post. 
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1  2617.  Id.;  wlfbln  the  statute  of  llmltutlons. 

The  presGDtalion  of  a  petition  is  deemed  the  coin^nencement 
of  a  special  proceeding,  within  the  meaning  of  any  provision 
of  this  act,  wi^ich  limits  the  time  for  the  commenceuieni  thereof. 
But  in  order  to  entitle  the  petitioner  to  the  Urneht  of  this 
section,  a  citation  issued  upon  the  presentation  of  tne  petition, 
must,  within  sixty  days  thereafter,  be  served,  as  prescribed  in 
section  2520  of  this  act,  upon  the  adverse  party,  or  upon  one  of 
two  or  more  adverse  parties,  who  are  jointly  liable,  or  other- 
wise united  in  interest;  or,  within  tiie  same  time,  the  lirst  publi- 
cation  thereof  must  be  made,  pursuant  to  an  order  made  as 
prescribed  in  section  2522  of  this  act. 

See  fii  8d8  and  400.  ante. 

S  251.^.  lAmM,  1008.]  PerHonn  cotiHtttntinftT  a  cinftn;  when 
to  be  cited)  citation  iTheu  Home   nre  tinUuo^vn. 

Where  it  is  prescribed,  in  any  provision  of  lliis  chapter,  that 
^  a  petition  must  pray  that  a  person,  or  that  ert'ditors,  next  of  kin, 
-^o  legatees,  heirs,  drvisces,  or  (»Uur  porsons  constituting  a  cluss, 
may  be  cited  for  any  purpose,  all  thoso  pei's  uis  are  noccssury 
parties  to  the  special  proceeding.  Where  i)ersous  to  be  <il«Ml 
constitute  a  class,  the  petitioner  must  set  forth,  in  an  altldavit, 
the  name  of  each  of  them,  unless  the  name,  or  part  of  the  name, 
of  one  or  more  of  them  cannot,  after  dih'gent  inquiry,  be  ascer- 
tained by  him;  in  which  case,  that  fact  must  l>o  set  forth  and  he 
may  also  allege  that  there  may  bo  others  whose  existence  is  un- 
known to  him;  and  the  surrogate  must,  thereupon,  inquire  into 
the  matter.  For  the  purpose  of  the  inquiry,  he  may,  in  his  dis- 
cretion, issue  a  subpoena,  requiring  any  person  to  attend  before 
him  to  testify  respecting  the  matter.  If  he  is  satisfied,  of  the 
reasonable  diligence  and  good  faith  of  the  petitioner  the  citation 
may  be  directed  to  the  persons,  whoso  names  are  unascertained 
and  also  to  all  other  persons  belonging  to  such  classes  by  a 
general  description,  showing  their  connection  with  the  decedent, 
or  interest  in  the  property  or  matter  in  question;  or  otlier  suffi- 
cient identifienlion.  A  citation,  thus  diroctod.  has  the  same  force 
and  effect,  as  if  it  was  directed  to  the  persons  intended,  by  their 
names;  and  where  the  persons  so  intended  are  dnly  cited,  in  any 
manner  prescribed  by  law,  the  decree  binds  them,  lis  if  they  were 
named  in  the  citation.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 

2  R.  S.  74.  $  20  (2  Edm.  75).  Am'd  by  L.  1008.  ch.  278.  In  (Effect  Sopt. 
1.   liK>8. 

§   2*%19.   ContentN    of    citation. 

A  citation  must  be  made  returnable  upon  a  day  certain,  desig- 
nated therein,  not  more  than  four  months  after  the  date  thereof; 
and  must  specify  whose  estate  or  what  subject-matter  is  in 
question.  The  names  of  all  the  persons  to  be  <  ited,  as  far  as 
tney  can  be  ascertained,  must  be  contained  in  the  citation. 
Where  the  name,  or  part  of  the  nnme.  of  either  of  them  cannot 
be  ascertained,  that  fact  must  be  stated  in  the  citation. 

L.    18.17,   oh.    400.    S   7   (4  Kdm,   487). 

§   2520.   Citation;   hoiv  McrvcMl   in   the  Ntatc. 

Except  where  special  provision  is  otherwise  made  by  law, 
service  of  a  citati(m,  within  the  State,  must  be  made  upon  an 
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adult  person,  or  an  infant  of  the  ago  of  fourtetm  years  or 
upwards,  by  delivering  a  copy  thereof  to  the  person  to  be  serv,  d, 
or  by  leaving  a  copy  at  his  residence,  or  the  pliice  where  he 
sojourns,  with  a  i)erson  of  suitable  age  and  discretion,  under 
such  circumstances,  that  the  surrogate  has  good  reason  to  beli.ve 
that  the  copy  came  to  his  knowledge,  in  time  for  him  to  attend 
at  the  return  day.  A  citation  must  be  so  served,  if  wuthin  the 
county  of  the  surrogate  or  an  adjoining  county,  at  least  eight 
days  before  the  return  day  thereof;  if  in  any  other  county,  at 
least  fifteen  days  before  the  return  day;  unless,  in  either  case, 
the  person  served,  being  an  adult,  and  not  incompetent,  assents 
in  writing  to  a  service  within  a  shorter  time.  A)iy  person, 
although  a  party  to  the  special  proceeding,  may  serve  a  citation. 

§  2521.  Subntltnte  for  personal  nervlce  upon  a  renident. 

Where  it  appears  by  aflSdavit,  to  the  satisfaction  of  the  sur- 
rogate from  whose  court  a  citation  issued,  that  proper  and 
diligent  effort  has  been  made  to  serve  it  upon  a  resident  of  the 
State,  as  prescribed  in  the  last  section;  and  that  the  person  to 
be  served  cannot  be  found,  or  if  found,  that  he  evades  service, 
so  that  it  cannot  be  made;  the  surrogate  may  make  an  order, 
directing  that  service  thereof  be  made,  as  prescribed  in  section 

436  of  this  act;  and  the  provisions  of  that  section  and  of  section 

437  of  this  act,  relating  to  the  service  of  a  summons,  apply  to  the 
service  of  a  citation;  pursuant  to  an  order  made  as  prescribed 
in  this  section. 

i  2622.  [Am'd,  1881.]    Service  by  publication,  etc. 

The  surrogate,  from  whose  court  a  citation  is  issued,  may 
make  an  order,  directing  the  service  thereof  without  the  State, 
or  by  publication.  In  either  of  the  following  cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or 
upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom  with  intent  to  defraud  his  cred- 
itors, or  to  avoid  the  service  of  process. 

3.  Where  the  person  to  be  served,  whether  an  adult  or  an 
infant,  ia  a  resident  of  the  State,  but  is  temporarily  absent 
therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to  serve  a 
citation,  issued  from  the  same  surrogate's  court,  upon  the  pre- 
sentation of  the  same  petition;  before  the  expiration  of  the 
limitation  applicable  to  the  enforcement  of  the  claim  set  forth 
in  the  petition,  as  fixed  in  chapter  fourth  of  this  not:  and  the 
limitation  would  have  expired  within  sixty  days  next  preceding 
the  application  for  the  order,  if  the  time  had  not  been  extended 
by  the  attempt  to  serve  the  citation. 

See  f  2620,  post. 

§  2523.  Id.;  upon  persons  unknown,  etc. 

Tlie  surrogate  may  also  make  an  order,  directing  the  service 
of  a  citation  without  the  State,  or  by  oublication,  in  either  of 
the  following  cases: 

1.  Upon  a  party  to  whom  a  citation  ia  directed,  either  by  his 
full  name  or  part  of  his  name,  where  the  surrogate  is  satisfied, 
by  afl^davit,  that  the  residenee  of  that  party  cannot,  after 
diligent  inquiry,  be  ascertained  by  the  petitioner. 
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2.  Upon  one  or  more  unknown  creditors,  next  of  kin,  lefratees, 
heire,  devisees,  or  other  persons  included  in  a  class,  to  whom  a 
citation  has  been  directed,  desigrnating  them  by  a  general  de- 
scription, as  prescribed  in  this  article. 

§  2S24.  [Am'd,  1881,  ISdB.]  Order,  wlten  and  Hovr  madef 
contents  thereof. 

Where  an  order,  directing  the  service  of  a  citation  without  the 
State,  or  by  publication,  is  made  as  prescribed  in  either  of  the 
last  two  sections,  the  party  applying  therefor  must  produce  proof, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate, 
that  the  case  is  one  of  those  specified  in  those  sections.  Hie 
order  must  direct  that  service  of  the  citation,  upon  the  person 
named  or  described  in  the  order,  be  made  by  publication  of  the 
citation  in  two  newspapers,  designated  as  prescribed  in  this  arti- 
cle, unless  ^om  the  petition  it  appears  that  the  estate  amounts  to 
less  than  two  thousand  dollars,  in  which  case  only  one  newspaper 
shall  be  designated,  for  a  specified  time,  which  the  surrogate  deems 
reasonable,  not  less  than  once  in  each  of  six  successive  weeks; 
or,  at  the  option  of  the  petitioner,  by  delivering  a  copy  of  the  cita- 
tion, without  the  State,  to  each  person  so  named  or  described, 
in  person,  and  if  the  i>erson  to  be  served  is  an  infant  under  the 
age  of  fourteen  years,  also  to  the  person  with  whom  he  is  so- 
journing or,  if  the  service  is  made  upon  a  corporation,  to  an  officer 
thereof  specified  in  section  four  hundred  and  thirty -one  or  four 
hundred  and  thirty-two  of  this  act.  It  must  also  contain  either 
a  direction  that  on  or  before  the  day  of  the  first  publication,  the 
petitioner  deposit,  in  a  specified  post-office,  a  copy  of  the  citation 
and  of  the  order,  contained  in  a  awnrely  closed  post-paid  wra|>per, 
directed  to  the  person  to  be  served,  at  a  place  specified  in  the 
order,  and,  if  the  person  to  be  served  is  an  infant  nnder  the  age 
of  fourteen  years,  a  further  copy,  likewise  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  lierson  with  whom  such 
infant  is  sojourning  or,  a  statement  that  the  surrogate,  being 
satisfied,  by  the  affidavit  upon  which  the  order  was  granted,  that 
the  petitioner  cannot,  with  reasonable  diligence,  ascertain  a  place 
or  places  where  the  person  to  be  served  would  probably  receive 
matter  transmitted  throii>?h  the  post-office,  dispenses  with  the  de- 
posit of  any  papers  therein. 

See  1 410.  ante ;  L.  1899,  ch.  COG.    In  efTect  Sept.  1, 1890 

I  2528.  [Am*d,  1882.]  IVhnt  time  reqnired  for  deUverj 
of  <-opr»  «tc. 

Where  service  is  made  by  delivering  a  copy  of  the  citation 
without  the  State,  pursuant  to  an  order  made  as  prescribed  in 
the  last  section,  it  must  be  made,  if  within  the  United  States, 
at  least  thirty  days,  if  without  the  United  States,  at  least  forty 
days,  before  the  return  day  of  the  citation.  Proof  of  publication, 
deposit  or  delivery  may  be  made  as  prescribed  in  section  444 
of  this  act. 


Sm  M  489.  440,  ant«:  L.  1887.  ch.  4«>.  8:  I*.  18^,  cb.  884,  |1  <4  »!■. 
4«D;  L:  1861,  ch.  86fi  (6  Bdm.  124);  2  R.  S.    «1.  S2,  ||  82,  M  (2  Bdm.  81). 

I  262C.  Serrlee  upon  s  corporationt  infant,  InnAttOt  ote. 

Service  of  a  citation  must  be  made  upon  an  infant  under  the 
age  of  fourteen  years,  a  person  judicially  declared  to  be  incom- 
petent to  manage  his  affairs  by  reason  of  lunacy,  idiocy^  op 
habitual  drunkenness,  or  a  corporation,  in  the  manner  prescribed 
for  personal  service  of  a  summons  upon  sach  a  penoOt  or  090^ 
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a   corporation,   iu  article   first  vf  title  first   of  chapter  fifth  of 
this  act. 

.  L.  18TU.  oil.  693  (0  Edm.  420).     S(>e  §§  42G,  431  and  432.  ante. 

$  2S27.  Id. I  upon  infant,  etc.;  additional  reqnirement  In 
certain  canes. 

Where  a  person,  cited  or  to  be  cited,  is  an  infant  of  the  age 
of  fourteen  years  or  apwards,  or  where  the  surrogate  has,  in  his 
opinion,  reasonable  grounds  to  believe,  that  a  person,  cited  or 
to  be  cited,  is  an  habitual  drunkard,  or  for  any  cause  mentally 
incapable  adequately  to  protect  his  rights,  although  not  judicially 
declared  to  be  incompetent  to  manage  his  affairs,  the  surrogate 
may,  in  his  discretion,  with  or  without  an  application  therefor, 
and  in  the  interest  of  that  person,  make  an  order  requiring  that 
a  copy  of  the  citation  be  delivered,  in  behalf  of  that  person,  to 
a  person  designated  in  the  order;  and  that  service  of  the  cita- 
tion shall  not  be  deemed  complete  until  such  delivery.  Where 
the  person,  cited  or  to  be  cited,  is  an  infant  under  the  age  of 
fourteen  years,  or  a  person  judicially  declared  to  be  incompetent 
to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  and  the  surrogate  has  reasonable  ground  to  believe 
that  the  interest  of  the  person,  to  whom  a  copy  of  the  citation 
was  delivered,  in  behalf  of  the  infant  or  incompetent  person, 
is  adverse  to  that  of  the  infant  or  incompetent  person,  or  that 
for  any  reason,  he  is  not  a  fit  person,  to  protect  the  latter's 
rights,  -the  surrogate  may  likewise  make  such  an  order;  and 
as  a  part  thereof,  or  by  a  separate  order,  made  in  like  manner 
at  any  stage  of  the  proceedings,  he  may  appoint  a  special 
guardian  ad  litem  to  conduct  the  proceedings  in  behalf  of  the 
incompetent  person,  to  the  exclusion  of  the  committee,  and  with 
the  same  powers,  and  subject  to  the  same  liabiUtkes,  as  a  com- 
mittee of  the  property. 

L.  1872,  ch.  eoa  (0  Edm.  430). 

I  2528.  [Am*dy  1896.]  Appearaneef  how  made,  and  elTeet 
thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has 
been  judicially  declared  to  be  incompetent  to  manage  his  afiPairs, 
prosecute  or  defend  a  special  proceeding,  in  person  or  by  attorney 
regularly  admitted,  to  practice  in  the  courts  of  record,  at  his 
election;  cy^cept  in  a  proceeding  to  punish  him  for  contempt,  or 
where  heTs  required  to  appear  in  person,  byspecial  provision  of 
law,  or  by  a  special  order  of  the  surrogate.  The  issue  and  service 
of  a  citation  may  be  waived  by  a  party  in  any  proceeding  by  an 
instrument  in  writing,  acknowledged  or  approved  as  a  deed  enti- 
tled to  be  recorded,  or  by  personal  appearance  or  by  his  attorney 
with  written  authorization  executed  and  acknowledged  as  a  deed 
and  filed  in  the  office  of  the  surrogate.  The  appearance  of  a 
party,  against  whom  a  citation  has  been  issued,  has  the  same 
effect,  as  the  appearance  of  a  defendant,  in  an  action  brought 
in  the  supreme  court. 

li.  1896,  ch.  570.    In  effect  Sept.  1,  1806.    See  Sf  66,  424,  796-802,  ante. 

I  2S20.  Snrroflrate's  father  or  non  not  to  practice  before 
him. 

A  surrogate's  father  or  son  shall  not  practice  or  be  employed 
as  attorney  or  counsel,  in  any  case,  in  which  his  partner  or  clerk 
is  prohibited  by  law  from  so  prnctioincr,  or  being  employed* 

L.  1844.  eh,  800.  §  4  (4  Edm.  CUT).    See  §  60,  ante. 
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S  2530.  Special  vnardlAnj  wlien  to  be  appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  gen- 
eral guardian;  or  where  a  party,  who  is  a  lunatic,  idiot  or  habitual 
drunkard,  aoes  not  appear  by  his  committee,  the  surrogate  must 
appoint  a  compel  ent  and  respoiisiljle  person,  to  appear  as  special 
guardian  lor  tiiat  party.  Where  au  iuiaut  appears  by  his  general 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears 
by  his  committee,  the  surrogate  must  inquire  into  the  facts,  and 
must,  in  lilie  manner,  appoint  a  special  guardiim,  if  tlicre  is  any 
ground  to  suppose  that  the  interest  of  the  giuirral  guardian  or 
committee  is  adverse  to  that  of  the  infant,  or  incompetent  per- 
son; or  that  for  any  other  reason,  the  interests  of  the  latter 
require  the  appointment  of  a  special  guardian.  A  persou  cannot 
be  appointed  such  a  special  puardian,  unless  his  written  consent 
is  filed,  at  or  before  the  time  of  entering  the  order  appointing  him. 

See  2  U.  S.  100,  fi  3  (2  EUm.  104).  am'd;  L.  1837,  cb.  460,  §  38  (4  Edm. 
404);  L.  18«3,  eh.  302.  §  «  (6  Kdrn.  120);  L.  1870,  ch.  170,  fi  4  (^  Eilm.  665): 
L.  1872,  ch.  693,  $  2  (9  Edm.  421). 

S  2531.  Notice  of  proceedlnv*  to  appoint  special  vnard- 
Ian. 

Where  a  person,  other  than  the  infant,  or  the  committee  of  the 
Incompetent  person,  applies  for  the  appointment  of  a  special 
guardian,  as  prescribed  in  the  last  section,  at  least  eight  days' 
notice  of  the  application  must  be  personally  served  upon  the 
infant,  or  incompetent  person,  if  he  is  within  the  State,  lind  also 
upon  the  committee,  if  any,  in  like  manner  as  a  citation  is  re- 
quired by  law  to  be  served.  But  except  in  a  case  specified  in  title 
fifth  of  this  chapter,  the  surrogate  may,  by  au  order  to  show 
cause,  prescribe  a  shorter  time,  and  direct  the  service  of  the 
order  to  be  made  in  such  a  manner  as  he  deems  proi)er.  The 
application  may  be  made  at  the  time  of  presenting  the  petition, 
and,  in  that  case,  the  order  to  show  cause  may,  in  the  surrogate's 
discretion,  accompany  the  citation. 

2  R.   S.  100,  5  4  (2  Edm.  104);  L.  1837,  ch.  460,  g  37  (4  Edm.  494),  am'd. 

{  2632.  Proof  of  service  of  citation,  subpoena,  etc. 

Proof  of  service  of  a  citation,  or  a  subpoena,  issued  from  a 
surrogate's  court,  must  be  made  in  the  manner  ijrescribed  by  law. 
for  proof  of  service  of  a  summons  issued  out  of  the  supreme 
court.  In  every  other  case,  proof  of  service  must  be  made  by 
affidavit;  or,  where  the  person  served  is  of  full  age  and  not  in- 
competent, by  a  written  admission  signed  by  him,  accompanied 
witli  proof,  by  affidavit  or  otherwise,  of  the  geziuineness  of  his 
signature. 

2  R.  S.  228,   §  9  (2  Edm.  232);   L.  1837,  ch.  460,  }  9  (4  Edm.  488). 

fi  2633.  Written  plcacliniirH  may  1»o  repaired. 

The  surrogate  may,  at  any  time,  require  a  party  to  file  a  writ- 
ten petition  or  answer,  containing  a  plain  and  concise  statement 
of  the  facts  constituting  his  claim,  objection  or  defence,  and  a 
demand  of  the  decree,  order,  or  other  n^lief,  to  which  he  supposes 
himself  to  be  entitled.  The  surrogate  may  require  the  petition 
or  answer  to  le  verified,  and  a  copy  thereof  to  be  served  upon 
any  other  i)ers()n  interested,  A  party  wl'o  fails  to  comply  with 
such  requirement  may  be  treated  as  a  party  in  default.  Except 
where  such  a  re<jiiireinert  i.s  UKuh',  or  in  a  ca.se  where  a  written 
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petition  is  expressly  required  by  this  uci,  a  i>etitioii,  or  the  answer 
thereto,  may  be  presemed  orully;  in  wiiii-n  caf?t\  the  substance 
thereof  must  be  entered  in  the  records  oi  the  courts. 

9  26d4.  Verlftcatlon  tbereof. 

The  provisions  of  sections  523,  524,  525,  and  526  of  thin  act 
apply  to  a  veriticntion  made  pi'.rsuant  to  this  chapter,  and  to  the 
petition  or  otlu-r  p.-ipor  so  ventied,  where  tliey  can  be  so  applied 
m  substance,  without  regard  to  the  form  of  the  proceeding. 

See   I  2740,   post. 

S  2535.  Publication  of  citation,  etc 

Where  a  provision  of  this- chapter,  or  an  order  made  pursuant 
to  such  a  prov'.sion,  directs  the  publication  of  a  citation,  notice  or 
other  paper,  or  the  service  thereof  by  publication,  the  publication 
must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  another 
county,  MS  he  deems  oroper,  for  the  purpose  of  giving  notice  to 
the  persons  intended  to  be  served  or  notified.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  by  law  to  be  published. 

L.  1S74,  cb.  437  (!)  Edm.  018);  2  B.  S.  107,  part  of  (  40  (2  Edm.  111). 

S  2530.   [Repealed    by    L.    1900,  ch.    572.       In  effect  Sept.  1, 

lOOO.J 

§  2o»7.  [AmM,  1SN2,  1008.]  ^oney  paid  into  court  and 
Mccuritlc^H   tukenj   how  dinposed   of. 

>\'here  a  statute  retiuires  the  payment  of  money  into,  or  the 
deposit  of  a  security  Witli  the  surrogate's  court  or  the  deposit  of 
a  security  for  the  payment  of  money  with  the  surrogate  the 
same  must  be  paid  to  or  deposited  with  the  county  treasurer  of 
tlie  county  to  the  rredit  of  the  beneficiary,  or  of  the  estate,,  or  of 
tlie  special  proceeding?;  unless  the  statute  contains  special  direc- 
tions for  another  disposition  thereof.  Each  security  so  deposited 
with  the  county  treasurer  must  be  held  and  disposed  of  by  him, 
sulgect  to  the  dire<*tion  of  the  surrogate's  court;  except  that  he 
must,  unless  otherwise  so  directed,  collect  the  principal  and  in- 
terest secured  thereby.  All  money  collected  by  or  paid  to  the 
county  treasurer,  as  prescribed  by  this  section,  must  be  held, 
managed,  invested  and  disposed  of  by  him,  in  like  manner  as 
money  paid  into  the  supreme  court  in  an  action  pending  therein. 
The  re??uIations  contained  in  the  general  rules  of  practice,  as 
specified  in  section  seven  hundred  forty-four  of  this  act,  and  the 
provisions  of  title  third  of  chapter  eight  of  this  act,  apply  to 
money  paid  to  and  securities  deposited  with  the  county  treasurer, 
as  prescribed  in  this  section;  except  that  the  surrogate's  court 
erercises,  with  respect  tb.ereto,  or  with  respect  to  a  security  in 
which  any  of  the  money  has  been  invested,  or  upon  which  it  has 
hern  loaned,  the  p')wer  ar.d  authority  conferred  upon  the  su- 
preme court  in  section  seven  hundred  forty-seven  of  this  act. 
Ain'd   by   L.    1908,    ch.    183.    In  effect  Sept.    1,   1908. 

I  2.%:tH.  Cerlnln  provlMtonfi  mnde  applicable  to  procced- 
luf:^    In    Mnrro|;-»teN*    cotirtH. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
plied from  the  context  of,  a  pnjvision  of  this  chapter,  the  follow- 
ing portion  of  this  act,  to  wit:  title  first,  and  articles  third  and 
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fourth  of  t\\]o  sixth,  of  rlmpttT  f'ii;h(h,  nnd  articlps  first  nnd 
second  of  title  third,  of  chapter  ninth,  apply  to  Rurrofrntes*  courts 
and  to  tho  proc-eodiiiffs  therein,  so  far  as  thoy  can  be  applied  to 
the  Bnbstance  and  s'-bject-matter  of  a  procer iing,  without  regard 
to  its  form. 
L.   1837,  cb.  4C0.  fi  77  (4  Edm.  501);  2  R.  S.  221,    {  6  (2  Edm.  230). 
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article:  second. 

Hearing;  induding  trial  by  jury  and  reference. 

Sec.  2539.  Testimony   of  aged,    sick,    or    Intlrin    witness. 
aMO.  Id.;  in  another  county. 

2541.  Duty  of  stenographer. 

2542.  How    minutes   of  testimony   authenticated. 

2543.  Id.;  to  be  l)Ound  In  volumes,  etc. 

2644.  Bequest,    etc.,    does    not   disqualify,    etc.,    wltneaa. 

2545.  Exceptions  upon  a  trial. 

2546.  Surrogate   may   refer   questions   of    fact,   or   account. 

2547.  Trial  by  jurv. 
2648.  Review. 

2549.  Appeal  from  order  thereupon. 

S  2S39.  Testimony  of  aired,  nick,  or  infirm  -witne**. 

Upon  the  application  of  a  party  to  a  special  proceeding,  and 
upon  proof,  by  affidavit,  to  the  satisfaction  of  the  surrogate, 
that  the  testimony  of  a  witnesH  in  his  county,  who  is  so  aged, 
sick,  or  infirm,  as  to  be  unable  to  attend  before  him  to  be  exam- 
ined, is  material  and  necessary  to  the  applicant,  the  surrogate 
must,  where  the  special  proceeding  was  instituted  to  procure  the 
probate  or  revocation  of  probate  of  a  will,  and  in  any  other  case, 
may,  in  his  discretion,  proceed  to  the  place  whore  the  witness  is, 
and  there,  as  in  open  court,  take  his  examination.  Such  a  notice 
of  the  time  and  place  of  taking  the  examination,  as  the  surrogate 
prescribes,  must  be  given,  by  the  party  applying  t!ierefor,  to 
each  other  party,  except  to  a  party  who  has  failed  Id  appear 
as  required  by  the  citation.  The  surrogate  may  also,  in  his  dis- 
cretion, require  notice  to  be  given  to  any  other  person  interested. 

L.  1837.  ch.  460.  f  12  (4  I<Mui.  489).  am'd;  L.  1841.  eh.  129.  S<  1.  2.  8  (4 
Sdm.  601).     See  ft  2507. 

I  2540.  [Ain*d,  1881.]    Id.}   In  another  c^onnty. 

In  a  case  specified  in  the  last  section,  excei)t  that  the  witness 
is  in  another  county,  where  the  witness  i.s  a  subscribing  witness 
to  a  will,  if  the  surrogate  has  good  reason  to  believe  that  the 
witness  cannot  attend  before  him,  within  a  roufonablo  time,  to 
which  the  hearing  may  be  adjourned,  he  may  make  an  order, 
directing  that  the  witness  be  examined  before  the  surrogate  of 
the  county  in  which  he  is;  specifying  n  ('.-^y,  on  or  before  which 
a  certified  copy  of  the  order  must  be.  delivered  to  the  latter  sur- 
rogate; and  directing  notice  of  the  examination  to  be  given  to 
such  persons,  and  in  such  manner,  cic,  Le  thinks  proper.  A  copy 
of  the  order,  attested  by  the  seal  of  the  surrogate's  court,  must 
be  transmitted  by  him  to  the  surrogate  designated  in  the  order, 
together  with  the  original  will,  where  the  testimony  relates  to 
the  execution  of  a  written  will.  The  latter  surrogate  must  there- 
upon, on  the  day  specified  in  the  order,  or  on  another  day  to 
which  he  may  adjourn  the  examination,  take  the  examination  of 
the  witnesses,  as  if  he  possessed  orifflnal  jurisdiction  of  the 
special  proceeding.  The  examination,  after  it  is  reduced  to  writ- 
ing and  subscribed  by  the  witnoss  or  otherwise  duly  authenticated, 
together  with  a  statement  of  the  proceedings  upon  the  execution 
of  the  order,  must  be  certified  by  the  surrogate  taking  the 
examination,  attested  by  the  seal  of  his  court,  and  returned 
without  delay,  with  the  original  will,  if  any,  to  the  surrogate 
who  directed  the  examination,  by  whom  all  those  papers  must 
be  filed.    And  in  the  other  cases  named  in  said  section  two  thou- 
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sand  five  liuudred  and  thirty-nine  he  may  appoint  a  referee  to 
take  the  testiniouy  who  shall  report  the  same  to  the  uaid  buiio- 
gate.    An  examiimtion  so  taken  nas  the  same  effect  as  iX  it  wai^ 
taken  before  the  latter  surrogate. 
L.  1837,  ch.  460.   H  13.  li  and  15.  am'd  1881. 

S  2641.  Duty  of  •tenonrraphcr. 

The  stenographer  of  a  surrogate's  court  mnst,  under  the  direc- 
tion of  the  surrogate,  take  full  stenographic  notes  of  all  pro- 
ceedings, in  which  oral  proofs  are  given,  except  where  the  surro- 
gate otherwise  directs.  The  testimony  must  be  legibly  written 
out  at  length  by  him,  from  his  notes;  and  the  minutes  thereof, 
as  so  written  out,  must,  after  being  authenticated,  as  prescribed 
in  the  next  section,  be  filed  in  the  surrogate's  ^office. 

L.  1871,  ch.  874,  part  of  5  1   (0  Edm.  231),   am'd.    See  Co.  Proc..  |  256. 

I  2642.  [Ain*d,  1881.]  How  mlnntes  of  teBtimony  nntl&en- 
tlcated. 

The  minutes  of  testimony  written  out  as  prescribed  in  the  last 
section,  or  taken  by  the  surrogate,  or  under  his  direction,  while 
the  witness  is  testifying,  must,  before  being  filed,  be  authenti- 
cated by  the  signature  of  the  stenographer,  referee,  the  surrogate 
or  the  clerk  of  the  surrogate's  court,  as  the  case  may  be>  to  the 
effect  that  they  are  correct.   ' 

L.   1877,   ch.   206,    S   3.   am'd   1881. 

I  2643.  Id. I  to  be  bound  In  ▼olnmes,  etc. 

In  the  city  and  county  of  New-York,  in  the  county  of  Kings, 
and  in  any  other  county  where  the  supervisors  so  direct,  the 
minutes  of  testimony  written  out  by  the  stenographer  must  be 
bound,  at  the  expense  of  the  county,  in  volumes  of  convenient 
size  and  shape,  indorsed,  "  Stenographic  minutes  ",  and  numbered 
consecutively.  Upon  the  record  of  a  decree  made  in  any  con- 
tested matter,  the  surrogate  must  cause  to  be  made  a  minute, 
referring  to  each  volume  of  the  stenographic  minutes,  and  to  the 
pages  thereof,  containing  any  testimony  relating  to  the  matter. 

Id.,  fi§  1  and  2;  Go.  Proc.  §  256. 

I  2644.  Beqaesty  etc.,  doe*  not  dlaqnalify*  etc,  ftitneas. 

A  person  is  not  disqualified  or  excused  from  testifying  respect- 
ing the  execution  of  a  will,  by  a  provision  thereia,  whether  it  is 
beneficial  to  him  or  otherwise. 

Sabstltute  for  2  R.  S.  67,  06,  $  6,  and  part  of  $  60    (2  Edm.  66). 

S  2646.  ESxccptlonii  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate,  upon 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  or  a 
refusal  to  find,  upon  a  question  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  a  ruling  of  the  court  upon  a  trial, 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act  The  provisions  of 
that  article,  relating  to  tbo  manner  and  effect  of  taking  such  an 
exception,  and  the  sottlonient  of  a  case  containing  the  exceptions, 
apply  to  such  a  trial  before  a  surrogate;  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogate's  office.  IT  Don  such  a  trial,  the 
surrogate  must  file  in  his  office  his  decision  in  writing,  which 
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must  state,  scparat'^-ly,  the  facts  fonud  and  the  cH,.icl"sions  of 
law.  Either  party  may,  upon  the  settlement  of  u  oas.,  request 
a  tindinu  upon  any  question  of  fact,  or  a  ruling  upon  any  ques- 
tion of  law;  and  an  exception  may  be  taken  to  such  a  finding 
or  ruling,  or  to  a  refusal  to  find  or  rule  accordingly.  An  appeal 
from  a  decree  or  an  order  of  a  surrogate's  court  brings  up  for 
review,  by  each  court  to  which  the  appeal  is  carried,  each  de- 
cision, to 'which  an  exception  is  duly  taken  by  the  appellant,  as 
prescribed  in  this  section.  But  such  a  decree  or  order  shall  not 
!»(?  reversed,  for  an  error  in  admitting  or  rejecting  evidence,  un- 
less it  ^appears  to  the  appellate  court  that  the  exceptant  was 
necessarily  prejudiced  thereby. 
Seo  §}  902-968.  ante. 
§  2r»4ft.  [Am'd,  1S05,  1S99,  10O8.]  Snrrograte  may  refer 
iineHtlon   of   i'aet,   or  ncoonnt. 

In  a  special  proceeding  other  than  one  instituted  for  probate 
or  revocation  of  probate  of  a  will,  the  surrogate  may,  in  his  dis- 
cretion, api)oint  a  referee  to  take  and  report  to  the  surrogate  the 
evidence  upon  the  facts,  or  upon  a  specific  question  of  fact;  to 
examine  an  account  rendered;  to  hear  and  determine  all  (lues- 
tions,  arising  upon  the  settlement  of  such  an  account,  which 
the  surrogate  has  power  to  determine;  and  to  make  a  report 
thereon;  subject,  however,  to  confirmation  or  modification  by  the 
surrogate.  But  no  referee  to  examine  an  account  rendered, 
whether  intermediate  or  final,  or  to  hear  and  determine  all  ques- 
tions arising  upon  the  settlement  of  such  an  account,  shall  be 
appointed,  where  the  estate  or  fund  does  not  exceed  one  thou- 
sand dollars  in  value,  or  in  any  case  where  the  item  or  items 
in  such  acvount  to  which  objections  have  been  made  do  not  ag- 
gregate more  than  two  hundred  dollars.  Such  a  referee  has  the 
same  power,  and  is  entitled  to  the  same  eompensation  as  a  ref- 
eree appointed  by  the  supreme  court,  for  the  tj-ial  of  an  issue  of 
fact  in  an  action;  and  the  provisions  of  this  act,  applicable  to  a 
reference  by  the  supreme  court,  apply  to  a  reference  made  as 
prescribed  in  this  section,  so  far  as  they  can  be  applied  in  sub- 
stance without  regard  to  the  form  of  proceeding.  The  surrogate 
of  the  county  of  New  York,  may,  on  the  written  consent  of  all 
parlies  appearing  in  a  probate  case,  appoint  a  referee,  or  may, 
in  his  discretion,  direct  an  assistant  to  take  and  report  the  testi- 
mony, but^  without  authority  to  pass  upon  the  issues  involved 
therein.  Unless  a  referee's  report  is  passed  upon  and  confirmed, 
approved,  modified  or  rejected  by  a  surrogate  within  ninety  days 
after  it  has  been  submitted  to  him.  it  shall  be  deemed  to  have 
been  confirmed  as  of  course  and  a  decree  to  that  effect  may  be 
entered  by  any  party  interested  in  the  proceeding  upon  two  days* 
notice. 

L.  1870.  oh.  nriO,  S  0.  am'd  1S81;  L.  1805,  ch,  796;  L.  1899,  ch.  007;  L.  1908, 
128.     In  pffoct  Sept.   1,   1908. 

S   2547.    [Ain*i1,   1805.]     Trial   by  jury. 

The  surrogate  may,  in  his  discretion,  make  an  order  directing 
the  trial  by  jury,,  at  a  trial  term  of  the  supreme  court  to  be  held 
within  the  county,  or  in  the  county  court  of  the  county,  of  any 
controverted  question  -of  fact  arising  in  a  special  proceeding  for 
the  disposition  of  the  real  property  of  a  decedent,  as  prescribed 
in  title  fifth  of  this  chapter.  The  order  must  state  distinctly  and 
plainly  each  question  of  fact  to  be  tried,  and  it  is  the  only  au- 
thority needed  for  the  trial.  Either  of  the  surrogates  of  the 
county  of  New- York  may.  in  his  discretion,  make  an  order  trans- 
ferring to  the  suprenie  court  any  specirl  proceeding  for  the   pro- 
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bate  of  a  will  pending  before  him,  or  in  the  court  over  which 
he  presides,  and  thereupon  the  issues  of  fact  arising  in  such  pro- 
ceeding shall  be  heard  and  determined  by  the  supreme  court. 
The  order  transferring  such  proceeding  is  the  only  autboritF 
necessary  for  the  trial  in  the  supreme  court  of  such  issues  of 
fact.  Such  issues  of  fact  shall  be  tried  by  jury,  and  the  verdict 
can  be  reviewed  only  by  a  motion  for  a  new  trial  upon  the  min- 
utes of  the  judge.  Such  motion  must  be  made  within  ten  days 
after  the  verdict  is  rendered.  A  new  trial  may  be  granted  upon 
exceptions,  or  because  the  verdict  was  rendered  upon  insufllcient 
evidence,  or  is  against  the  evidenc?  or  the  weight  of  evidence.  An 
appeal  lies  to  the  appellate  division  of  the  supreme  court  irom  the 
order  granting  or  refusing  a  new  trial.  An  appeal  must  be  taken 
by  serving  written  notice  of  appeal  upon  the  elerk  of  the  court, 
and  upon  the  attorney  for  the  respondent,  within  ten  days  after 
the  service  upon  the  attorney  for  the  appellant  of  the  order  ap- 
pealed from,  and  of  written  notice  of  the  entry  thereof.  The  ap- 
peal shall  be  heard  upon  a  case  containing  all  the  evidence;  and 
an  error  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge  upon  the  trial  may,  in  the  dis- 
cretion of  the  court,  be  disregarded  if  substantial  justice  does 
not  require  that  there  should  be  a  new  trial.  If  a  motion  to  set 
aside  the  verdict  be  not  made,  or  if  at  the  termination  of  the 
proceed  in  firs'  for  its  review,  the  verdict  is  sustained,  the  supreme 
court  shall  certify  to  the  surrogate's  court  the  verdict,  which 
shall  be  final  and  conclusive  upon  the  parties  to  the  litigation  and 
their  privies.  Thereafter  all  proceedings  relating  to  the  will  and 
to  the  estate  of  the  decedent  shall  be  had  in  the  surrogate's  court. 
The  original  will  shall  be  returned  to  the  surrogate's  court  at  the 
time  the  verdict  is  certified  thereto.  The  costs  shall  be  taxed  in 
the  surrogate's  court,  and  shall  be  the  same,  and  shall  be  awarded 
in  the  same  manner  as  if  the  proceedings  had  been  heard  by  the 
surrogate. 

2  R.   S.    102,   rnrt  of  §   11    (2  Edm.   lOS),   am'd;   L.    1847,   cb.  280,   8  46  (4 
Edm.   5(58).     S.-o  S  823.   ante;   L.   1895,   ch.   946. 

S   2R48.    [AniM,    180S.]     Review. 

A  trial  by  jury  pursuant  to  an  order  made  in  a  proceeding  for 
the  disposition  of  the  real  property  of  a  decedent,  made  as  pre- 
scribed in  the  last  section,  can  be  reviewed,  in  the  first  instance, 
only  upon  a  motion  for  a  new  trial.  A  new  trial  may  be  granted 
by  the  surrogate  or  the  court  in  which  the  trial  took  place,  or,  if 
it  took  place  at  a  trinl  term  of  the  supreme  court,  by  the  su- 
iirenie  court,  in  a  case  where  a  new  trial  of  specific  questions  of 
fact,  tried  by  a  jury  pursuant  to  an  order  for  such  trial  made  in 
an  action,  would  be  granted.  The  verdict  of  the  jury  must  be 
certified  to  the  surrogate's  court  by  the  clerk  of  the  court  in 
which  the  trial  took  place. 

Id.,  romalndor  of  {  11,  nm'd.  F>oo  SS  1001  and  1003,  ante;  L.  1886,  ch. 
046. 

§   2R40.      Appeal   from  order  tbereitpoii. 

An  appeal  may  be  taken  from  an  order,  made  upon  a  motion 
for  a  new  trial,  as  prescribed  in  the  last  section,  as  if  the  order 
had  been  made  in  an  action,  and  with  like  effect.  Costs  of  such 
an  appeal  may  be  awarded  by  the  appellate  court,  as  if  the  ap- 
peal was  from  an  order  or  decree  of  the  surrogate's  court. 

Sop    S    25v<»9,    po«t. 
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ARTICLES  THIRD. 

Decrees  and  orders,  and  the  enforcement  thereof.    Costs  and  fees. 

Sec*  2660.  Definition  of  *'  final  order  "  and  "  decree." 

2561.  Decree  settling  an  accoant,  to  contain  summary  tliereof. 
2662.  Decree  or  order;  when  evidence  of  assets. 

2563.  Decree  for  money;  bow  docketed. 
2(54.  Enforcement  of  decree  by  execution. 
2ffi66.  Id.;  by  pnnlshment  for  contempt. 
2556.  Definition  of  *' order";  how  enforced. 
2667.  Ckwts;  how  made  payable. 

2556.  Id.;  when  awarded. 
2550.  Id.;  how  awarded. 

2560.  Id.;  when  the  same  as  In  supreme  conrt. 

2561.  When  surrogate  to  fix  amount  of  costs. 

2662.  Additional  allowance  in  settling  accounts. 

2663.  Allowance  upon  sale  of  real  property. 

2564.  Id.;  no  commissions  allowed. 

2565.  Fees  of  appraiser. 

2566.  Id.;  other  officers,  and  witnesses. 

2567.  Pees  of  the  surrogate. 
■   -♦ 

I  26SO.  DeflnltloB  of  «  final  order  >'  and  «  decree.'' 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  in  a  surrogate's  court,  is  styled,  indifferently,  a  final 
order,  or  a  decree. 

1  2561.  Decree  •ettllnv  an  account,  to  contain  •nmmary 
thereof. 

Each  decree,   whereby  an  account  is  judicially  settled,   must 
contain,  in  the  body  thereof,  a  summary  of  the  account  as  set- 
tled; or  must  refer  to  such  a  summary,  which  must  be  recorded 
in  the  same  book,  and  is  deemed  a  part  of  the  decree. 
L.  1887,  ch.  460»  i  2  (4  Edm.  4S7)»  am'd.     See  (  2498.  snbd.  4,  ante. 

S  2662.  Decree  or  orders  when  evidence  of  anmetm, 

A  decree,  directing  payment  by  an  executor,  administrator,  or 
testamentary  trustee,  to  a  creditor  of,  or  a  person  interested  in, 
the  estate  or  fund,  or  an  order,  permitting  a  judgment  creditor 
to  issue  an  execution  against  an  executor  or  administrator  is, 
except  uitOn  an  appeal  therefrom,  conclusive  evidence  that  there 
are  sufficient  assets  in  his  hands,  to  satisfy  the  sum  which  the 
decree  directs  him  to  pay,  or  for  which  the  order  permits  the 
execution  to  Issue. 

2  R.  S.  116,  part  of  f  21  (2  Edm.  121),  am'd. 

I  2663.  Decree  for  moneri  ho^r  docketed. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  into 
/  court,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must,  upon  payment  of 
his  fees,  furnish  to  any  person  applying  therefor,  one  or  more 
transcripts,  duly  attested,  stating  all  the  particulars,  with  re- 
spect to  the  decree,  which  are  required  by  law  to  be  entered  in 
the  clerk's  docket-book,  where  a  judgment  for  a  sum  of  money 
is  rendered  in  the  supreme  court,  so  far  as  the  provisions  of  law, 
directing  such  entries,  are  applicable  to  such  a  decree.  Each 
county  clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immodintely  file  it,  and  docket  the  decree 
in  the  appropriate  docket-bnok,  Uri^t  in  his  office,  as  prescribed 
by  law  for  docketing  a  judgment  of  the  supreme  court.      The 
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docketing  of  such  a  decree  has  the  eame  force  and  effect,  the 
lien  thereof  may  be  suspended  or  discharged,  and  the  decree  may 
be  assigned  or  satisfied,  as  if  it  was  such  a  judgment. 

L.  1887.  cb.  460,  |S  «3.  64  (4  Kdm.  4d8),  am'd;  L.  1844,  cfa.  104,  S  2  (4  Bdm. 
«27);  L.  1867.  cb.  782,  <  9  (7  E<lm.  169). 

I  2564.  [Amd,  1885.]  ESaf  or  cement  of  decree  by  ozecu- 
tlon. 

A  decree,  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one  or  more  parties,  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court.  In  all  other  respects,  the  pro- 
visions of  this  act,  relating  to  an  execution  against  the  property 
of  a  judgment  debtor,  issued  upon  a  judgment  of  the  sypreme 
court,  and  the  proceedings  to  collect  5t,  apply  to  an  execution  is- 
sued from  the  surrogate's  court,  and  the  collection  thereof,  the 
decree  being,  for  that  purpose,  regarded  as  a  judgment;  except 
that  the  proceedings  prescriliod  in  title  twelfth  of  chapter  s^Tcn- 
teenth  of  this  act,  if  founded  upon  such  a  decree,  must  be  taken, 
as  if  the  dooroe  was  a  judgment  of  the  county  court,  or,  in  the 
city  of  New  York,  of  the  supreme  court. 

d.,   remainder  of  $  64,   am'd;  L.   1895,   cb.  940. 

S  2555.  Id.t  by  pnnlHhinent  for  contempt. 

In  either  of  the  following  ciise^,  a  decree  of  a  surrogate's  court, 
directing  the  payment  of  money,  or  requiring  the  performance  of 
any  other  act,  may  be  enforced,  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  reqnired  thereby,  or  by  law,  to  obey  it;  and  if  he 
refusofl  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
con'*^,m,jt  of  court. 

1.  AMiiTc  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  last  section. 

li.  \\ht'ii.'  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  casit',  im-  part  or  parts,  which  cannot  be  so  enioiceil,  may 
bo  enforced  a.-s  pioscriUea  in  this  section. 

3.  Where  an  execution,  issued  as  prescribed  in  the  hist  section, 
to  the  sheritl  of  the  surrogate's  county,  has  been  leiurueu  by 
him  wholly  or  partly  unsatisned. 

4.  Where  the  ueimquent  is  an  executor,  administrator,  guardian, 
or  testamentary  trustee,  and  the  decree  relates  to  the  fund  or 
estate,  in  Avhuh  case  the  surrogate  may  enforce  tlie  decree  as 
inescribe<l  in  this  section,  either  without  issuing  an  execution, 
or  after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinqueut  has  given  an  official  bond,  his  imprisonment, 
hy  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scribed in  this  section,  or  a  levy  upon  his  property  by  virtue  of 
an  execution,  issued  as  prescribed  in  the  last  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
in  his  otficial  boud. 
L.  18C7,ch.7U2.f  15.    S«oi  1211,  ante. 

§  25R0.   Deflnltlon  c»f  **  order;  **  lio^v  enforced. 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writing, 
and  not  included  in  a  decree,  is  styled  an  order.  It  may  be  eu^ 
£or««d  ia  like  mauu«r  as  a  similar  order,  made  by  tho  suprsmf^ 
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court  in  an  action;  and  the  costB  are  the  same  aa  upon  such  aa 
order,  and  may  be  €X)Uected  in  like  manner. 
See  <  767,  ante. 

I  2667«  Coats  I  bow  autde  payable. 

Except  where  special  provision  is  otherwise  made  by  law,  oosta, 
awarded  by  a  decree,  may  be  made  payable  by  the  party  per- 
sonally, or  out  of  the  estate,  or  fund,  as  justice  requires;  but 
costs,  other  than  actual  ezpenses,  cannot  be  awarded  to  be  paid 
out  of  an  estate  or  fund,  wnich  is  less  than  one  thousand  dollars 
in  amount  or  yalue. 

a  B.  8.  223,  f  10  (2  Edm.  2S2);  K  1866.  §  784  (6  Bdm.  831);  L.  1867,  cb. 
782.   S  8  (7  Bdm.  168). 

9  2R68.  [Am>d»  1881.]    Id.)  when  awarded. 

The  award  of  costs  in  a  decree  is  in  the  discretion  of  the  sur* 
rosrate,  except  in  one  of  the  following  cases: 

1.  Where  special  directions,  respecting  the  award  of  costs,  are 
contained  in  a  judgment  or  order,  made  upon  an  appeal  from  the 
surrogate's  determiiuition,  or  upon  a  motion  for  a  new  trial  of 
questions  of  fact  tried  by  a  jury;  in  either  of  which  cases,  costs 
must  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury;  in  which 
case,  unless  it  is  within  the  foregoing  subdivision,  the  decree 
must  award  costs  to  the  siiccessfnl  party. 

3.  When  the  decree  is  mode  upon  a  contested  application  for 
probate  or  revocation  of  probate  of  a  will,  costs,  payable  out  of 
the  estate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful 
contestant  of  the  will,  unless  be  is  a  special  guardian  for  an  in- 
fant, appointed  by  the  surrogate,  or  is  named  as  an  executor  in 
a  paper  propounded  by  him  in  good  faith  as  the  last  will  of  the 
decedent;  but  the  surrogate  may  order  a  copy  of  the  stenog- 
r-iphor's  minutes  to  bo  furnished  to  the  contestant's  counsel,  and 
charge  the  expense  thereof  to  the  estate  if  he  shall  be  satisfied 
tl\at  the  contest  is  made  in  good  faith. 

See2R.  B.  1(8, 1 13  (S  Edm.  10«),and3R.  &  6S,  139(3  Edm.  fl3). 

S  2550.  Id.  I  bow  awarded. 

Costs,  when  awarded  by  a  decree,  Inclnde  all  disbursements  of 
the  party  to  whom  they  are  awarded,  which  might  be  taxed  In 
the  supreme  court.  The  sum  allowed  for  costs  must  be  fixed  by 
the  surrogate,  and  inserted  in  the  decree. 

S  2600.  Id.  9  -wben  tbe  same  aa  In  sapreine  eonrt. 

Where  a  question  of  fact  has  been  tried  by  a  jury,  the  costs, 
awarded  againjst  the  unsuccessful  party,  are  the  same  as  the 
taxable  costs  of  an  action  in  the  supreme  court.  The  costs  of 
an  appeal,  where  they  are  awarded  in  a  surrogate's  court,  are 
the  same  as  if  they  were  awarded  in  the  supreme  court. 

I  2561.  liVbeB  sarroflrate  to  flx  amoant  of  eoiita. 

In  a  case  other  than  one  of  those  specified  in  the  last  section, 
tbe  surrogate,  upon  ren^^^^nTic  a  decree,  may,  in  his  discretion, 
fix  Kuch  a  sum.  to  be  allowed  a*«  costs,  in  addition  to  the  dis- 
bursements, as  be  deems  reasonable,  not  exceeding,  where  there 
hai  not  be^n  ft  contest,  tweitty-five  dollars,  or  tirhere  there  has 
b^ft  a  (JOtiteiti  letettty  dollarsl  fttid,  in  ftddltlott  tbAreto.  wberA  d 
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occupies  more  than  two  days,  ten  dollars  for  each  additional  day; 
and  where  a  motion  fcrr  a  new  trial  is  made  before  the  surrogute, 
if  it  is  granted,  seventy  dollars;  if  it  is  denied,  forty  dollars. 

§   2562.    [Am'd»    1881.]    AddlUonnl    allowanee    in    ■ettllav 

In  addition  to  the  sums  specified  in  the  Inst  two  sections,  the 
Burrognte  nmy,  in  his  discretion,  nllow  to  an  executor,  adminln- 
trator,  pnardiiin,  or  testamentary  trustee,  upon  a  judicial  settle- 
ment of  hi*  account,  or  on  nn  intormodiate  accounting  required 
hy  the  surrngnte,  such  a  sum.  as  the  surrogate  deems  reasonable, 
for  his  counsel  fees  and  other  exp<MisPs,  not  exceeding  ten  dol- 
lars for  each  day  occu])ied  in  the  trinl,  and  necessarily  occupied 
in  preparing  his  account  for  settlomeut,  and  otherwise  preparing 
for  the  trial. 

Sabstltnted  for  L.  1863.  ch.  3B2.  S  8  (6  Edin.  127).  nnd  Id.,  ch.  IIG. 

§  2563.  Allo^Vftnce  npon  na-le  of  real  property. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  prcs 
scribed  in  title  fifth  of  this  chapter,  the  executor,  administrator, 
or  freeholder,  disposing  of  the  property,  must  he  allowed  bv  the 
surrogate,  out  of  the  proceeds  of  the  sale  hron;rlit  into  court,  his 
expenses;  and  he  may  be  allowed,  out  of  the  j>roce<v1s,  a  reason- 
able sum  for  his  own  services,  not  exceeding  five  dollars  for  each, 
day,  actually  and  necessarily  occuiiied  by  him  in  disposing  of 
the  property,  and  such  a  further  sum  as  the  surrogate  thinks 
reasonable,  for  the  necessary  services  of  his  attorney  and  coun- 
sel therein. 

L.  1844.  ch.  300.  S  2  (4  Edro.  604).  am'd. 

I  2564.  Id. I  no  connnlHnlonn  allo^ved. 

The  allowances  specified  in  the  last  section  arc  in  lieu  of  com- 
missions. 

5  2565.  FeeN   of  npprnln<^r.  , 

An  iippinlscr  Is  cMititlrd.  in  addition  to  his  actual  expenses,  to 
a  sum,  to  Ik^  fixed  by  the  surrogate,  not  excee<ling  fire  dollars 
for  each  day.  actually  and  necessarily  occu[)ied  by  him,  in  mak- 
ing the  appraisal  or  inventory.  The  number  of  days*  serricee, 
and  the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the 
appraiser;  and  the  sums  payable  therefor  taxed  by  the  surrogate, 
and  paid  by  the  executor  or  administrator. 

L.   1878,  ch.  226  (0  Edm.   586). 

1  256G.  Id.;  other  ofllcem,  and  witncsiies. 

Each  other  officer,  including  a  referee,  and  each  witness.  Is 
entitled  to  the  same  fees,  for  his  services,  and  for  travelling,  as 
he  is  allowed  for  like  services  in  the  supreme  court. 

2  R.  8.  69,  I  10  (2  Edm,  60),   am'd. 

{  2507.  Feen  of  the  surrogate. 

A  surrogate  shall  not  charge  or  receive  any  fee,  except  as 
follows: 

1.  Where,  in  a  case  prescribed  by  law,  or  in  any  other  case, 
upon  the  application  of  a  party,  he  goes  to  a  place,  other  than 
his  office,  or  the  court  room  wlitre  he  is  required  to  hold  court, 
in  order  to  take  testimony,   lie  njay  charge,  and  receive  to  bia 
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own  use,  ten  cents  for  each  mile  for  goiag»  and  the  same  Bum 
for  returning. 

2.  [Am»d,  10O4.]  He  must  charge,  and  receive  to  the  use  of 
the  county,  for  a  copy  of  a  paper,  ten  cents  for  each  folio,  and 
for  comparing  and  certifying  a  copy  of  papers  on  appeal  or  a 
case  on  appeal  where  printed  copies  thereof  are  presented  by 
any  party  to  any  proceeding,  one  cent  for  each  folio,  except 
where  the  board  of  supervisors  have  allowed  his  clerk  to  receive 
fees  for  his  own  use;  nnd  in  that  case,  his  clerk  may  charge  and 
receive  the  same  fee.  Where  in  a  proceeding  in  the  surrogate's 
court  the  attorneys  for  all  the  adult  parties  interested  and  special 
guardians,  or  general  guardians,  appearing  for  all  infant  parties 
interested,  other  than  parties  in  default,  or  against  whom  a  final 
order  has  been  taken  and  is  not  appealed  from,  stipulate  in  writ- 
ing that  a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy 
is  required  by  any  provision  of  this  act,  the  stipulation  takes  the 
place  of  a  certificate  as  to  the  parties  so  stipulnting,  and  the 
surrogate  or  his  clerk  is  not  required  to  certify  the  same  or  en- 
titled to  any  fee  therefor.  And  the  paper  so  proved  by  stipu- 
lation shall  be  received  by  the  clerks  of  all  the  courts  and  by  the 
courts,  and  shall  be  used  or  tiled  with  the  same  force  and  effect 
as  if  certified  by  the  surrogate  or  his  clerk. 

1^.  1904,  cu,  137,  I  2.  All  acts  or  parts  of  acts  and  any  act  or  part  of  an 
act  in  relation  o  the  fees  of  the  surrogate  in  New  York  county,  inoonststent 
herewith,  are  hereby  repealed. 

L.  1860,  ch.  240,  §  1  (2  Edm.  433);  L.  1870,  cb.  350;  L.  1844,  ch.  300.  fi  H 
(4  Edm.  004);  L.  1837,  cb.  460,  §  60;  L.  1904,  ch.  137.  In  effect  March  2& 
1904. 
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ARTICL.li:  FOURTU. 

Appeal, 

Sec.  2568.  When  party  may  appeal. 

2569.  When  person   not  a   party  may  appeal. 

2570.  Apponl;    to   what    court    it    may    be   taken. 
2671.  lutermcdiate  order;    bow    reviewed. 

2572.  Time   to  aiipeul. 

2573.  Who  must   be    made  parties. 

2574.  Appeal;    bow    taken. 

2575.  Certain   provisions  of  chapter  12   made  applicable. 

257G.  Ap|>enl   may   l>e  on   tlio  law  or   iLe   lacts;  cube  to  be  made,  etc 

2577.  Security  to  perfect  appeal. 

2578.  Id.;   where  decree  is   for  money  or  delivery   of  property,  etc. 

2579.  Security  to  stay   prot-oediugs  in  cnse  of   commitment. 

2580.  Amount    of    uiidertakln>;;    Low   fixed. 

2581.  Requisites  of  undertaking. 

2582.  Decree  for  probate,   etc.,  bow  far  suspended  by  appeal. 

2583.  Decree  revoking- probate,   etc.,    not  staytd. 

2584.  Perfected   appeal  stays  proceedings   la   other  cases. 

2586.  Apijeal,    proceedings  thereuiKjn. 

2580.  Power  of   appellate  court;    further   testimony. 

2587.  Judgment   or   order   upon    appeal. 

2588.  Award  of  jury  trial  uix)q  reversal  in  probate  cases. 
2580.  Costs  of  appeal. 

I  2S68.  Wben  party  may  appeal. 

Any  party  ngj^rioved  may  uppeal  from  n  ilem^e  or  an  order  of 
%  BurroKHte*8  court,  in  a  case  prescribe*!  in  this  article,  except 
where  the  decree  or  order  of  which  he  couiphiins  was  rendered 
or  made  upon  his  default. 

See   I  1294,   ante. 

1  2608.  IVben  pcrnon  not  a  party  may  appeal. 

A  creditor  of,  or  person  interested  in,  the  estate  or  fund  af- 
fected by  the  decree  or  order,  who  was  not  a  parly  to  the  special 
proceeding,  but  was  entitled  by  hiw  to  be  heard  ther<Mn,  uinm  bis 
application;  or  who  has  acquired,  since  the  decree  or  order  was 
made,  a  nj?ht  or  interest  which  would  have  entitled  him  to  be 
heard,  if  it  had  been  previously  acquired;  may  intervene  and 
appeal,  as  prescribed  in  this  article.  The  facts,  which  entitled  . 
such  a  person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

See  8  2514.  subd.  11,  ante. 

S  2.%70.  [Am'd,  189S.]  Appeal;  to  what  court  it  may  be 
taken. 

An  appeal  to  tlie  appeHate  division  of  the  supreme  court  may 
be  taken  from  a  dorrt^e  of  a  surrogate's  court,  or  from  an  order 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  sur- 
rogate's court,  in  a  special  proceeding. 

2  R.  8.  609.  »«  104.  118  (2  Edm.  032);  2  R.  S.  62.  part  of  g  35  (2  Bdm.  02); 
L.  1895,  ch.  946. 

I  2571.   Intern&edlate   order;  hoiT  reviewed. 

An  appeal,  taken  from  a  decree,  brings  up  for  review  each  in- 
termediate order,  which  is  specified  in  the  notice  of  api>eal.  and 
necessarily  affecterJ  the  decree,  and  which  has  not  already  been 
reviewed  by  the  appellate  court,  upon  a  sopnrnte  Jippe.il  taken 
from  that  order. 
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1  2672.  Time  to  appeal. 

An  appeal  by  a  party  must  be  taken  within  thirty  days  after 
the  service,  upon  the  appellant,  or  upon  the  attorney,  if  any, 
who  appeared  for  hini  iii  the  surrogate's  court,  of  a  copy  of  the 
decree  or  order  from  which  the  apijeal  is  taken,  and  a  written 
notice  of  the  entry  thereof.  An  appeal  by  a  person  who  was 
HMt  a  party,  taken  as  prescribed  in  this  article,  must  be  taken 
within  three  months  after  the  entry  of  the  decree  or  order,  unless 
the  appellant's  title  was  acquired  by  means  of  an  assignment  or 
conveyance  from  a  party;  in  which  case,  the  appeal  must  be 
taken  within  the  time  limited  for  the  taking  thereof  by  the  as- 
signor or  grantor. 

2  R.  8.  ee,  i  06  (2  Bdm.  66);  2  R.  8.  608,  (§  90,  106,  106,  107  (2  Bdm. 
631,  633). 

S  2678.  Who  mitat  be  made  parties. 

Each  party  to  the  special  proceeding  in  the  snrrogate'd  court, 
and  each  person  not  a  party,  who  has,  or  claims  to  nave,  in  the 
subject-matter  of  the  decree  or  order,  a  right  or  interest,  which 
is  directly  affected  thereby,  and  which  apiHfurs  upon  the  fnce  of 
the  papers  presented  in  the  surrogate's  court,  or  has  become 
manifest  in  the  course  of  the  proceedings  taken  therein,  must 
be  made  a  party  to  the  appeal.  A  person  not  a  party,  but  who 
must  be  made  a  party,  as  prescribed  in  this  section,  may  bo 
brought  in  by  an  order  of  the  appellate  court,  made  after  the  a]5- 
peal  is  taken;  or  the  appeal  may  be  dismissed  on  account  of  his 
absence.  The  appellate  court  may  prescribe  the  mode  of  bring- 
ing in  such  a  person,  by  publication,  oy  personal  service,  or  other- 
wise. But  this  section  does  not  require  a  person  interested,  but 
not  a  party,  to  be  brought  in,  if  he  was  legally  represented,  or  was 
duly  cited  in  the  court  below. 

I  2S74.  Appeal!  bow  taken. 

An  appeal  must  be  taken  by  the  service,  within  the  State, 
up<m  each  party  to  the  special  proceeding,  other  than  the  appel- 
lant, and  upon  the  surrogate,  or  the  clerk  of  the  surrogate's 
court,  of  a  written  notice,  referring  to  the  decree  or  order  sp- 
penled  from,  and  stating  that  the  appellant  appeals  from  the 
same,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  proceeding  in  the  court  beiow  appeared  in  person,  the 
notice  of  nppeal  must  be  personally  served  upon  him:  where  he 
appeared  by  an  attorney.  It  must  be  served  personally,  either  upon 
hira  or  upon  his  attorney.  Where  a  party,  who  was  duly  cited, 
did  not  Appear  in  the  surrogate's  court,  notice  of  appeal  must  ho 
served  upon  him  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county;  otherwise  it  may  be  served  by  de- 
positing it,  indorsed  with  a  direction  to  the  party,  with  the  surro- 
gate or  the  clerk  of  the  surrogate's  court.  Where  a  person  to 
be  served  cannot,  with  due  diligence,  be  found,  to  make  per- 
sonal service  upon  him,  as  prescribed  in  this  section,  the  surro- 
gate, or  a  justice  of  the  supreme  court,  may,  by  order,  prescribe 
such  a  mode  of  service  as  he  thinks  proper;  and  service  in  that 
mode  has  the  same  effect  as  personal  service. 

See  §  1300,  ante. 

I  2575.  Certain  provtnlonn  of  chapter  12  mnile  applicable. 

The  nro visions  of  the  fnllowitiir  sections  of  this  not.  to  wit: 
sections  1295,  1297,  1298,  1290,  1.303,  and  130.5  to  1309,  both  in- 
clusive, apply  to  an  appeal  taken  as  prescribed  in  this  article* 
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1  2670.  Appeal  may  be  on  the  lu^v  or  the  tactsi  catie  to 
he  madey  etc 

The  Appeal  may  be  taken  upon  questions  of  luw,  or  uiMin  the 
facts  or  ui>on  both.  It  ii  i«  tnken  I'roni  a  deciee  rentieiiMl  uiHiU 
the  trial,  by  the  surrogate,  of  an  isjsne  of  fact,  it  must  Uv  heunl 
apon  a  case,  to  be  made  and  settled  by  the  burro^nti'.  us  pre- 
scribed by  hiWf  for  making  and  seitliug  of  a  case  ui>ou  tin  api>eal 
in  an  action. 

S  8677.  Security  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially  pre- 
scribed by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  tlie  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  upon  the 
appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

2  n.  S.  60.  9  50  (2  Rdm.  67);  2  R.  S.  010.  $  lOS  (2  Edm.  638). 

1  3578.  [Am'dy  1882.]  Id.$  vrhere  decree  la  for  money  or 
delivery  of  property,  etc. 

Notice  of  appeal  by  an  executor,  administrator,  testamentary 
trustee,  guardian,  or  other  person  appointed  by  the  surrogate's 
court,  from  a  decree,  directing  him  to  pay  or  distribute  money, 
or  to  deposit  money  in  a  bank  or  trust  company,  or  to  deliver 
property;  or  by  an  executor  or  administrator  from  an  order, 
granting  leave  to  issue  an  execution  against  him,  as  prescribed 
in  section  1825  of  this  act,  does  not  stay  the  execution  of  the 
decree  appealed  from,  unless  the  appellant  gives  an  undertaking, 
with  at  least  two  sureties,  in  a  sum  therein  specified,  to  the 
effect  that,  if  the  decree  or  order,  or  any  part  thereof,  is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will  pay  all  costs  and 
damages  which  may  be  awarded  against  him  upon  the  appeal, 
and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  requires,  will  deposit  or  distribute  the  money,  or  de- 
liver the  property  so  directed  to  be  deposited,  distributed  or  de- 
livered, or  the  part  thereof  as  to  which  the  decree  or  order  is 
affirmed. 

2  B.   S.  116.   S  21  (2  Edm.  121);  L.  1870,   ch.  359,   S  12,  am'd. 

I  2670.  Seevrlty  to  iitay  prooeedlnam  In  <saae  of  commit* 
ment. 

.  An  appeal  from  a  decree  or  an  order,  directing  the  conmiitment 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  person  appointed  by  the  surrogate's  court,  or  an  attorney 
or  counsel  employed  therein  for  disobedience  to  a  direction  of  the 
surrogate,  or  for  neglect  of  duty;  or  directing  the  commitment 
of  a  person  refusing  to  obey  a  Fubpoena,  or  to  testify,  when  re- 
quired according  to  law;  docs  not  stay  the  execution  of  the  de- 
cree or  order  appealed  from,  unless  the  appellant  gives  an  under- 
taking, with  at  least  two  sureties,  in  a  sum  therein  specified,  to 
the  effect  that,  if  the  decree  or  order  appealed  from,  or  any  part 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will, 
within  twenty  days  after  the  affirmance  or  dismissal,  surrender 
himself  in  obedience  to  the  decree  or  order,  to  tlie  custody  of  the 
sheriff  of  the  county,  wherein  he  wns  diroctod  to  I'o  committed. 
If  the  undf'rtnking  is  liT(iU<'n  it  mrv  be  prosocntcd  in  the  same 
manner,  and  with  the  same  effect,  as  an  administrator's  official 
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bond;  and  the  proceeds  of  the  action  must  be  paid' or  distributedt 
ns  directed  by  the  surrogate,  to  or  among  the  persons  aggrieved, 
to  the  extent  of  the  pecuniary  injuries  KUstaiued  by  them;  and 
the  bulanee,  ii  any,  must  be  paid  into  the  county  treasury. 

2  K.  S.  CIO.  oil,  SS  111-115  (2  E<lm.  C33.  634).  am'd. 

S  2580.  Amount  of  andertaklns)  Ito^v  fixed. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must,  whore  the  appeal  is  taken 
from  a  decree  directing  the  payment,  depositing,  or  distribution 
of  money^  be  not  less  than  tw^ice  the  sum  directed  to  be  paid, 
deposited,  or  distributed.  Where  the  appeal  is  taken  from  an 
order  gr::nting  leave  to  issue  an  exgcution,  it  must  be  not  less 
than  tv  ce  tlio  sum,  to  collect  which  the  execution  may  issue. 
In  every  oth'T  case,  it  must  be  fixed  by  the  surrogate,  or  by  a 
judge  of  the  appellate  court,  who  may  require  proof,  by  aflSdavit, 
of  the  value  of  any  property,  or  of  snch  other  facts  as  he  deems 
proper.  The  respondent  may  apply  to  the  appellate  court,  upon 
notice,  for  an  order  requiring  tlie  appellant  to  increase  the  sum 
so  fixed.  If  such,  an  order  is  granted,  and  the  appellant  makes 
default  in  giving 'the  new  undertaking,  the  appeal  may  be  dis- 
missed or  the  stay  dissolved,  as  the  case  requires. 

See  2  R.  S.  610.  S  112  (2  Edm.  634). 

S  2S81.  ReavlsltcM  of  nndertaklnisr. 

An  undertaking,  given  as  prescribed  in  the  lant  four  sections, 
must  be  to  the  people  of  the  State;  must  contain  the  name  and 
residence  of  each  of  the  sureties  thereto;  must  be  approved  by 
(he  surrogate  or  a  judge  of  the  appellate  court;  and  must  be  filed 
in  the  surrogate's  office.  Except  as  otherwise  specially  pre- 
scribed, the  nling  of  a  proper  uudertaUiiig,  and  service  of  the 
notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at  any 
time,  in  his  discretion,  make  an  order,  authorizing  any  person 
aggrieved  to  bring  an  action  uoon  the  undertaking,  in  his  own 
name,  or  in  the  name  of  the  people.  Where  it  is  brought  in  the 
name  of  the  people,  the  damages  collected  must  be  paid  over  te 
the  surrogate,  and  distri])nted  by  him,  as  justice  requires. 

SCO  SS  117.  1334.  ante. 

f  2682.  [Am*d,  1881,  1900.]  Decree  for  probate,  etc.}  bow 
far  Muspended  by  appeal. 

An  appeal  from  a  decree  of  a  surrogate,  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  admiuis- 
Liation,  or  tvoiu  an  order  or  judgment  of  the  appellate  division 
of  the  supreme  court  affirming  a  decree  of  the  surrogate  ad- 
mitting a  will  to  probate  or  granting  letters  testamentary  or 
letters  of  administration,  does  not  stay  the  issuing  of  letters, 
where,  in  the  oi)iuion  of  surrogate,  manifested  by  an  order,  the 
preservation  of  the  estate  retpiires  that  tlu?  letters  should  issue. 
Letters  so  issued  confer  upon  tin;  person  named  therein  all  the 
poAvers  and  authority,  and  subjeit  him  to  all  the  duties  and 
liabilities  of  an  executor  or  administrator  in  an  oidinary  case, 
except  that  they  do  not  confer  power  to  sell  real  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy, 
or  distribute  the  unbequeathed  property  of  the  decedent,  until 
after  the  final  determination  of  the  appeal;  and  in  case  letters 
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shall  have  been  issued  before  such  appeal  the  executor  or  ad- 
ministrator, on  a  like  order  of  the  surrogate,  may  exercise  the 
powers  and  authority,  subject  to  the  duties,  liabilities  and  ex- 
ceptions above  provided. 

L.  1871,  ch.  608,  I  1  (9  Edm.  104).  L.  1000,  ch.  192.  In  effect  Sept.  1. 
1900. 

{  2S83.  Decree  reTOkingr  probate,  etc.j  not  stayed. 

An  appeal  from  a  decree  revoking  the  probate  of  a  will,  or  re- 
voking letters  testamentary,  letters  of  administration,  or  letters 
of  guardianship;  or  from  a  decree  or  an  order,  suspending  an 
executor,  administrator,  or  guardian,  or  removing  or  suspending 
a  testamentary  trustee,  or  a  freeholder,  appointed  to  execute  a 
decree,  .as  prescribed  in  title  fifth  of  this  chapter,  or  appointing 
a  temporary  administrator,  or  an  appraiser  of  personal  property, 
does  not  stay  the  execution  of  the  decree  or  order  appealed  from. 
2  B.  S.  611. 1 116,  and  part  of  I  110  (2  Edm.  633,  684) 

I  2684.  Perfected  appeal  utaya  proceeding:*  In  otlier 
eaaea. 

Except  as  otherwise  expressly  prescribed  in  -this  article,  a  per- 
fected appeal  has  the  effect,  as  a  stay  of  the  proceedings  to  en- 
force the  decree  or  order  appealed  from,  prescribed  in  section  1310 
of  this  act,  with  respect  to  a  perfected  appeal  from  a  judgment. 

See  1 1810,  ante;  9R.  S.  66.  i  55  (2  ^m.  66);  2  R.  S.  610, 1 109  (2  Edm.  633). 

I  2S85.  [Am'd,  1895.]    Appeal;  proceedlngrs  thereupon. 

In  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 
must  be  entered  with  the  clerk  of  the  appellate  division,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  upon  which  the  appeal  was  heard,  must  be  trans- 
mitted to  the  court  from  which  the  appeal  was  taken,  and  the 
court  below  shall  enter  the  judgment  or  order  necessary  to  carry 
the  determination  of  the  appellate  division  into  effect. 

L.  189S,  oh.  M6.    See  II  1840>1S45,  ante. 

S  2R86.  Power  of  appellate  court |  further  testimony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  has 
the  same  power  to  decide  the  questions  of  fact,  which  the  sur- 
rogate had;  and  it  may,  in  its  discretion,  receive  further  testi- 
mony or  documentary  evidence,  and  appoint  a  referee. 

9  2S87.  Judgment  or  order  upon  appeal. 

The  appellate  court  may  reverse,  affirm,  or  modify  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review,  and 
as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  The  decree  or  order  ap- 
pealed from  may  be  enforced,  or  restitution  may  be  awarded,  as 
the  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth  of 
this  act,  with  respect  to  an  appeal  from  a  judgment. 

See  11  1S17.  1319,  1320,  1828,  ante. 

{  2688.  [Am'd,  180S.]  Award  of  Jury  trial  upon  reversal 
in  probate  caiiea. 

Where  the  reversal  or  modification  of  a  docreo  bv  the  appel- 
late  court    is   founded    upon    a    question    of   fact,    the    appellate 
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court  must,  if  the  appeal  was  taken  from  a  decree  made  upon  a 
petition  to  admit  a  will  to  probate,  or  to  revoke  the  probate  of 
a  will,  make  an  order,  directing  the  trial,  by  a  jury,  of  the  mate- 
rial questions  of  fact,  arining  upon  the  issues  between  the  parties. 
Such  an  order  must  statt^,  distinctly  and  plainly,  the  questions  of 
fact  to  be  tried;  and  must  direct  the  trial  to  take  place,  either  at 
a  trial  term  of  the  supreme  court,  specified  in  the  order;  or  in 
the  county  court  of  the  county  of  the  surrogate.  After  the  triai, 
a  new  trial  may  be  granted,  as  prescribed  in  section  2548  of  this 
act, 

2  R.  S.  06,  19  67,  58  (2  Edm.  67);  2  R.  S.  600.  ft  dS  (?  IBdm.  682);  U  1686, 
ch.  946. 

8  2588.  Coats  of  appeal. 

The  appellate  court  may  award  to  the  successful  party  the 
costs  of  the  appeal ;  or  it  may  direct  that  they  abide  the  eTent  of 
a  new  trial,  or  of  the  subsequent  proceedings  in  the  surrogate's 
court.  In  either  case,  the  costs  may  be  made  payable  out  of  the 
estate  or  fund,  or  personally  by  the  unsuccessful  party,  as  di- 
rected by  the  appellate  court;  or,  if  such  a  direction  is  not  giyent 
as  directed  by  the  surrogate. 

9  R.  .8.  606.  «  96  (2  Edm.  692);  2  R.  S.  67.  |  61  (2  Bdm.  68^;  2  B.  ■   tr, 
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ARTICIiE  FIFTH. 

Fravisions  relating  generally  to  letters;  and  generally  to  exeeutorw, 
adminxBtratora,  guaraians,  atui  testamentary  trustees, 

■ec.  2690.  BeQulBites  of  letters. 
2591.  Tbeir  effect. 

2&U2.  Priority   among  different  letters. 
2503.  Time,    how   reckoned    upon   successlre   letters. 
2C94.  Official  oaths  of  executors,   etc. 

2595.  Deposit  of  securities  to  reduce  penalty  of  bond. 

2596.  Sureties  liable  for  money,  etc.,  received  in  another  capacity. 
'    2597.  When  new  bond  or  new  sureties  may  be  required. 

2598.  Id.;  bow  principal  may  be  required  to  give  a  new  bond,  etc. 
2599t  Deci*ee  revoking  letters  for  failure  to  give  ne\     bond. 
2600.  Sureties  may  apply  to  be  released,   as  to  future  breaches, 
2G01.  Release  of  old  sureties  on   the  giving  of  new. 

2602.  Surrogate    may    direct    as   to    custody,    where    co-execatora,    etc., 

dlsagi'ee. 

2603.  Effect  and  contents  of  decree  revoking  letters. 

2604.  The   last  section  qualified. 

2605.  Successor  may  be  appointed,   and  may  compel  accounting,  etc. 

2606.  Accounting  by  executor,   etc.,   of  deceased   executor. 

2607.  When  bond  may  be  prosecuted. 

2608.  Successor  may  prosecute  official  bond. 

2609.  Action  on  official  boud  when  no  successor  Is  appointed. 

2610.  Application  of  this  article  to  executors,  etc.,  heretofore  appolntMK 

1  2590.   Reavfsftes  of  letter*. 

Letters  testamentary,  letters  of  administration,  and  letters  of 
guardianship  must  be  in  the  name  of  the  people  of  the  State. 
Where  they  are  granted  by  a  surrogate,  or  by  an  officer  or  i)er8on 
appointed  by  the  board  of  supervisors,  temporarily  acting  as  sur- 
rogate, they  must  be  tested  in  the  name  of  the  officer  granting 
them,  signed  by  him,  or  by  the  clerk  of  the  surrogate's  court,  nod 
sen  led  with  the  seal  of  the  surrogate's  court.  Where  they  are 
issued  out  of  another  court,  they  must  be  tested  in  the  name  of 
the  judge  holding  the  court,  signed  by  the  clerk  thereof,  and 
sealed  with  its  seal. 

2  R.  8.  80,  I  65  (2  Edm.  81).  See  f{  248Q,  24S6,  2400,  2401.  2492  and  24M. 
ante. 

i  2501.  Their  effect. 

Subject  to  the  proTisions  of  the  next  section,  regulating  the 
priority  among  different  letters,  letters  testamentary,  letters  of 
nd ministration,  and  letters  of  guardianship,  granted  by  a  court  or 
officer,  haTing  jurisdiction  to  grant  them,  as  prescribed  in  this 
chapter,  are  conclusive  evidence  of  the  authority  of  the  persons 
to  whom  they  are  granted,  until  the  decree  granting  them  is  re- 
versed upon  appeal,  or  the  letters  are  revoked,  as  prescribed  in 
this  chapter. 

2  B.  8.  80,  I  S6  (2  Edm.  82). 

I  2S92.  Priority  amongr  different  letters. 

The  person  or  p«rsons.  to  wiiom  letters  testamentary,  or  letters 
of  administration  are  first  issued,  from  a  surrogate's  court  hav- 
ing jurisdiction  to  issue  them,  as  prescribed  in  article  first  of 
title  first  of  this  chapter,  have  sole  and  exclusive  authority,  as 
executors  or  ndministrntors,  pursuant  to  the  letters,  until  the 
letters  are  revoked,  as  prescribed  by  law;  and  they  are  entilled 
to  demand  and  recover  from  any  person,  to  whom  letters  up<in 
the  same  estate  are  afterwards  issued,  by  any  other  surrogate's 
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court,  the  decedent's  property  in  his  hands.  But  the  acts  of  a 
person,  to  whom  letteru  were  afterwards  issued,  *done  in  good 
faith,  before  notice  of  the  letters  first  issued,  are  yalid;  and  an 
notion  or  special  proceeding,  commenced  by  him,  may  be  con- 
tinued by  and  in  the  name  of  the  person  or  persons  to  whom  the 
letters  were  first  issued. 
2  B.   8.  74,  S  26   (2  Edm.  75). 

§  SS83.  Time,  hoiv  reckoned  upon  sae«esiilve  letters. 

Where  it  is  prescribed  by  law,  that  an  act,  with  respect  to  the 
estate  of  a  decedent,  must  or  may  be  done  within  a  specified 
ilme  after  letters  tostnuieutnry  or  letters  of  administration  are 
issued,  and  successive  or  supplementary  letters  are  issued  uix;n 
the  same  estate,  the  time  so  specified  must  be  reckoned  from  the 
issuing  of  the  first  letters,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law;  or  where  the  first  or  any  Hubsecjueut 
'etlers  are  revoked,  as  prescribed  in  section  2684  of  this  act,  or 
by  reason  of  the  want  of  power  in  the  surrogate's  court  to  issue 
the  same,  for  any  cause.  (»eo  $  2682.) 

1  2694.  OiBoial  oath*  of  executors^  etc 

The  ofiScial  oath  or  afiirmation  of  an  executor,  administrator,  or 
l^ardian,  to  the  effect  that  he  will  well,  faithfully  and  honently 
discharge  the  duties  of  his  office,  describing  it,  must  be  filed  with 
the  surrogate,  before  letters  are  issued  to  him.  The  oath  may  be 
taken  before  any  officer,  within  or  without  the  State,  who  is 
authorized  to  take  an  affidavit,  to  be  used  in  the  supreme  court. 
Where  it  is  taken  without  the  State,  it  must  be  certified  as  re- 
quired  by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
preme court. 

2  R.  S.  71,  77,  SS  13  and  41  (2  E<lm.  72.  78)  :  L.  1837.  ch.  460,  §  69 
(4  Edm.  497).  am'd.     See  Banking  Law,  §  1586;  L.  1007.  ch.  612. 

I  26f>6.  [Am'd,  1865.J  Deposit  of  securities  to  reduce  pen- 
alty of  bond. 

In  a  case  where  a  bond,  or  new  sureties  to  a  bond,  may  be  re- 
quired by  a  surrogate  from  an  executor,  administrator,  guardian 
or  other  trustee,  if  the  Talue  of  the  estate  or  fund  is  so  great, 
that  the  surrogate  deems  it  inexpedient  to  require  security  in 
the  full  amount  prescribed  by  law,  he  may  direct  thnt  any 
securities  for  the  payment  of  money,  belonging  to  the  estate  or 
fund,  be  deposited  with  him,  to  be  delivered  to  the  county  treas- 
urer, or  be  deposited,  subject  to  the  order  of  the  trustee,  counter- 
signed by  the  surrogate,  with  a  trust  company  duly  authorized 
by  law  to  receive  the  same.  After  such  a  deposit  has  been 
made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  re- 
spect to  the  value  of  the  remainder  only  of  the  estate  or  fund. 
A  security  thus  deposited  shall  not  be  withdrawn  from  the  cus- 
tody of  the  county  treasurer  or  trust  company,  and  no  person, 
other  than  the  county  treasurer  or  the  proper  officer  of  the 
trupt  company,  shall  receive  or  collect  any  of  the  princioal  or  in- 
terest secured  thereby,  without  the  special  order  of  the  surro- 
gate, entered  in  the  appropriate  book.  Such  an  order  can  be 
mnde  in  favor  of  the  trustees  appointed,  only  where  nn  addi- 
tional bond  has  been  given  by  him,  or  npon  proof  that  the  estate 
or  fund  has  been  so  reduced,  by  payments  or  otherwise,  that 
the  penalty  of  the  bond  oritrinnllv  given,  will  be  sufficient  in 
amount,  to  satisfy  the  provisions  of  law  relating  to  the  penalty 
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thereof,   if  the  security   so    willidrawii   is>  aleio   reckoned   in   the 
estate  or  fund. 

L.   1885.  ch.  616. 

{  iUUHL  Sureties  liable*  for  money,  etc.,  received  In  a.a- 
otlifr  capacity. 

A  penk^n  to  whom  Ittturs  are  issued,  is  liable  for  money  or  other 
personal  property  of  tlic  estate,  wliicli  \vas  in  his  hands  or  under  his 
control,  when  his  letters  were  issiUMl;  in  whatever  capacity  it  was 
received  by  him,  or  ciimc  under  his  control.  Wlicre  it  was  received 
by  him,  or  came  under  his  control,  by  virtue  of  letters  previonsly 
issued  to  him,  in  the  same  or  another  ca])acity.  an  action  to  recover 
llio  money,  or  damages  for  failure  to  deliver  the  j.roperty.  may  be 
maintained  upon  both  olTicial  bonds;  but,  as  between  (the  suntic-i 
upon)  the  official  bond  given  upon  the  prior  letters,  and  ^th  )seupon) 
the  official  bond  given  upon  the  subsequent  letters,  (the  latter)  are 
liable  over  to  the  former. 

I  2507.  "Wlien  neiv  bond  or  neiv  suretlea  may  be  required. 

Any  person,  interested  in  the  estate  or  fund,  may  present  to 
the  Burrop:ate*fl  court  a  written  petition,  duly  verified,  setting  forth 
that  a  surety  in  a  bond,  taken  as  prescribed  in  this  chapter,  is  in- 
sufficient, or  has  removed,  or  is  about  to  remove,  from  the  State, 
or  that  the  bond  is  inadequate  in  n mount:  and  praying  that  the 
:irincipal  in  the  bond  may  be  re<piir(Hl  to  jjive  a  new  bond,  in  a 
larger  penalty,  or  new  or  additional  sureties,  as  the  case  re- 
quires; or,  in  default  thereof,  that  be  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoked.  Where 
the  bond  so  taken  is  that  of  a  guardian,  the  petition  may  also 
be  presented  by  any  relative  of  the  infant.  When  the  bond  ia 
that  of  an  executor  or  administrator,  the  petition  may  also  be 
presented  by  any  crinlitor  of  the  decedent.  If  it  appears  to  the 
surrogate,  that  there  is  reason  to  believe  that  the  allegations  of 
the  petition  are  true,  he  must  cite  the  principal  in  the  bond  to 
show  cause,  why  the  prayer  of  the  petition  should  not  be  granted. 

L.  1887.  ch.  460.  iff  25.  20  (4  Edm.  402).  am'd;  L.  1862.  cb.  220;  L.  1837, 
ch.  460.  9  36  (4  Edm.   403). 

f  2S88.  Id.)  liow  principal  may  be  reQulrcd  to  vlve  m 
nevr  bond,  etc. 

ITpon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
seotion,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties:  and  if  the  objections,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  an  order.  re<iuiring  the  principal  in  the  bond 
to  give  new  or  additional  suretir's,  or  a  new  bond  in  a  larger 
penalty,  as  the  case  requires,  within  such  a  reasonable  time,  not 
exceeding  five  days,  as  the  surrogate  fixes;  and  directing  that,  in 
default  thereof,  his  letters  be  revoked. 

L.   1837,  ch.  460,   9  27,  am'd;  L.   1862.  ch.  220  (4   Edm.  402). 

I  2Q08.  Deeree  revoking  letter*  for  failure  to  iplve  new 
bond. 

If  a  bond  with  new  or  additional  sureties,  or  in  a  larger 
••penalty,  is  approved  and  filed  in  the  surrogate's  office,  as  re- 
quired by  Rueh  an  oi-der,  the  Mnroi'Mte  nuist  make  a  decree,  dis- 
OiiHsing  the  proceedings,  uwv  ^'    h  terms,  ua  to  costs,  as  justice 
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requires;  otherwise,   he  must  make  a  decree,   removing  the  de- 
linquent frooi^ office,  and  revoking  the  letters  issued  to  him. 
L.    1837,  ch.  400,  S  28,  am'd. 

I  2000.  [Am*d,  lOOl.]  Sureties  may  apply  to  be  releaaed 
an  to  future  breacliea. 

Any  or  all  of  the  sureties  in  a  bond  taken  as  prescribed  in 
this  chapter,  may  present  a  petition  to  the  surrogate's  court 
praying  to  bo  released  from  responsibility,  on  account  of  any  fu- 
ture breach  of  the  condition  of  the  bond  and  that  the  principal 
in  the  bond  be  required  to  give  new  sureties  and  to  render  and 
settle  his  account  and  that  a  citation  issue  to  said  principal  to 
attend  on  such  application.  The  surrogate  must  thereupon  issue 
a   citation  accordingly. 

Id.,  H  29  and  30;  L.  1862,  ch.  229;  L.  1876,  ch.  278,  and  U  1901,  ch.  524. 
In  effect  Sept.  1,  1901. 

§  2001.  [Am'd,  1001.]  Release  of  old  sureties  on  the  frlv- 
Insr  of  neiv. 

Upon  the  return  of  the  citation  issued  as  prescribed  in  th'e  last 
section  if  the  principal  in  the  bond  does  not  file  a  new  bond  in 
the  usual  form  with  new  sureties  to  the  ^satisfaction  of  the  sur- 
rogate, the  surrogate  must  make  an  order  requiring  said  prin- 
cipal to  file  such  new  bond  within  such  reasonable  time  not  ex- 
ceeding five  days  as  the  surrogate  fixe**.  Should  the  principal 
file  such  new  bond  upon  the  return  of  such  citation  or  within 
the  time  fixed  by  such  order,  the  surrogate  must  thereupon  make 
a  decree  releasing  the  petitioner  from  liability  upon  the  bond  for 
any  subsequent  act  or  default  of  the  principal  and  requiring  the 
principal  to  render  and  settle  his  account  to  and  including  the 
date  of  such  decree  and  to  file  such  account  within  a  time  fixed, 
not  exceeding  twenty  days  from  such  date;  otherwise  he  must 
make  a  decree  revoking  the  delinquent's  letters. 

Id..  SS  31  and  32;  L.  1862,  ch.  229  (4  Edm.  493),  am'd;  L.  1901.  ch.  524.  In 
effect  Sept.   1,   1901. 

{  2602.  Surrogate  may  direct  as  to  custody,  where  co- 
executors,  etc.,  dlsagrree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  testamentary  trustees  or  guardians  of  the  prop- 
erty disagree,  respecting  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  application  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate,  and 
proof, 'by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
to  show  cause,  why  the  surrogate  should  not  give  directions  in 
the  premises.  Upon  the  return  of  the  order,  the  surrogate  may, 
in  his  discretion,  make  an  order,  directing  that  any  property  of 
the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint  custody 
of  the  executors,  administrators,  guardians  or  testamentary  trus- 
tees, as  the  case  requires,  or  subject  to  their  joint  order;  or  that 
the  money  of  the  estate  be  depo^^ited  in  a  specified  safe  bank  or 
tru.st  company,  to  their  joint  credit,  and  to  be  drawn  out  upon 
their  joint  order.  Disobedience  to  such  a  direction  may  be  pun- 
ished as  a  contempt  of  the  court. 
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1  2Ba03.   Blfect  and  contents  of  decree  revoklnjir  letters. 

Upon  the  entry  of  a  decree,  mnde  as  prescribed^in  this  chap- 
ter, revoking  letters,  issued  by  a  surrogate's  court  to  an  excn*- 
utor,  administrator  or  guardian,  his  powers  cease.  The  decree 
may,  in  the  discretion  of  the  surrogate,  require  him  to  account 
for  all  money  and  other  property  received  by  him;  and  to  pay 
and  deliver  over  all  money  and  other  property  in  his  hands  into 
the  surrogate's  court,  or  to  his  successor  in  office,  or  to  such 
other  person  as  is  authorized  by  law  to  receive  the  same;  or  it 
may  be  made  without  prejudice  to  an  action  or  special  proceeding 
ft>r  that  purpose,  thou  pending,  or  thereafter  to  be  »rought.  The 
revocation  does  not  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  party  acted  in  good  faith:  or  done  after  the  service  of 
the  citation,  and  before  entry  of  the  decree,  where  his  powers 
with  respect  thereto  were  not  suspended  by  service  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribed  by  law,  per- 
mitted him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liuble  for  such  an 
act,  done  by  him  in  good  faith. 

2  R.  S.  02,  i  38  (2  Edm.  02)  ;  2  K.  S.  77.  78,  §§  40.  IG  auil  47  (2  Rdm.  7S. 
80),  aiu'd. 

§  2(M>4.   The  InHt  Ncotlon  qmillflod. 

The  last  section  does  not  affcrt  tin*  liability  of  a  person,  to 
whom  money  or  other  property  has  bot-n  paid  or  delivered,  as 
husband,  wife,  next  of  kin.  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  ])ecause  a 
supposed  decedent  is  living;  or  berause  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supposed  intestacy, 
or  revoking  a  prior  will,  upon  which  letters  were  granted. 

§   2005.  Snccemior    may   be    appolntert,   and    may   compel 
Rccountlnn:,    etc. 

WIku'c  letters  have  been  revoked  by  a  decree  of  the  sun*ogate's 
court,  that  court  has,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  the  same  power  to  appoint  a  suc- 
cessor to  the  person  whose  powers  have  ceased,  as  if  the  letters 
had  not  been  issued.  The  successor  may  complete  the  execution 
of  the  trust  committed  to  his  predecessor;  he  may  continue,  in 
liis  own  name,  a  civil  acti<»n  or  spe<'ial  procee<ling.  pending  in 
favor  of  his  predecessor;  and  he  may  enforce  a  jiKlgnient,  order, 
or  decree,  in  favor  of  the  latt(»r.  The  surrogate's  court  has  tlie 
same  jurisjliction.  upon  the  petition  of  the  successor,  or  of  a  rt»- 
maining  executor,  administrator,  guardian  or  tnistoe.  to  compel 
the  i>ersou  whose  letters  have*  been  revoked,  to  ar'<ount  for,  or 
deliver  ov(»r  money  or  other  prop<M*ty.  and  to  settle  his  aci*ount, 
which  It  would  have  upon  the  petition  of  a  creditor  or  person 
interested  in  the  estate,  if  tlie  tonn  of  olHce  conferred  by  the 
letters,  had  expired  by  its  (jwn  limitation. 

2  U.  S.  77,  8  40  <2  K<lm.  7H)  :  2  K.  S.  loS.  $  17  (2  Edm.  150)  :  L.  18«5,  ch. 
733.  S  1    (0  VA\n\.  rvs:j).      S«H.  ^  2003. 

f  2«OU.  [Ain*d,  1N»1,  INnr,  1!>OI,  1002.]  Accoantiunc  by  ex- 
ecutor, et  cetera,  of  dcceaHcd   executom. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  dies,  the  surrogate's  court  has  the  same  jurisdiction,  upon 

722 


o.  18  t.  2.  a.  o     LETTERS  GENERALLY.  §  2007 

tho  petition  of  his  siiocossor,  or  of  a  surviving  executor,  admin- 
istrator or  guardian,  or  of  a  creditor,  or  person  interested  in  the 
estate,  or  of  a  guardian's  ward  or  the  legal  representative  of  a 
deceased  ward,  or  a  surety  upon  the  official  bond  of  the  decedent, 
or  the  legal  representative  of  a  deceased  surety,  to  compel  the 
executor  or  administrator  of  tho  decedent  to  account,  which  it 
would  have  against  the  decedent  if  his  letters  have  l>een  revoked 
by  a  surrogate's  decree.  And  an  executor  or  administrator  of  a 
deceased  executor,  administrator,  guardian  or  testamentary  trus- 
tee may  voluntarily  account  for  the  acts  and  doings  of  the  dece- 
dent, and  for  the  trust  property  which  had  come  into  his  pos- 
session or  into  the  possession  of  the  decedent.  And  on  the  death, 
heretofore  or  hereafter,  of  any  executor,  administrator,  guard»an 
or  testamentary  trustee  while  an  accounting  by  or  against  him. 
as  such,  was  or  is  pending  before  a  surrogate's  court,  such  court 
may  revive  said  proceeding  against  his  executor,  administrator  or 
successor  and  proceed  with  such  accounting  and  determine  all 
questions  and  grant  any  relief  that  the  surrogate  would  have 
power  to  determine  or  grant  in  case  such  decedent  had  not  died 
or  in  a  case  where  the  executor  or  administrator  of  said  last  men- 
tioned d<»cedent,  acting  at  the  time  of  such  revival  had  voluntarily 
petitioned  for  an  accounting  as  provided  for  in  this  section.  On 
a  petition  filed  either  by  or  against  an  executor  or  adminifitrator 
of  a  deceased  executor,  administrator,  guardian  or  testamentary 
trustee,  or  on  a  revival  and  continuation  of  an  accounting  pend- 
ing by  or  against  such  de<'edent  at  the  time  of  his  death,  the  anc- 
oessor  of  such  decedent  and  all  persons  who  would  be  necessary 
parties  to  a  proceeding  commenced  by  such  decedent  for  a  judi- 
cial settlement  of  his  accounts  shall  be  cited  and  required  to 
attend  such  settlement.  The  surrogate's  court  may  at  any  time 
on  its  own  motion  or  on  tho  motion  of  any  party  to  any  one  of  two 
or  more  of  such  proceedings,  consolidate  said  proceedings  but 
without  prejudice  to  the  power  of  the  court  to  make  any  subse* 
qaent  order  in  either  of  them.  With  respect  "to  the  liability  of 
the  sureties  in  and  for  the  purpose  of  maintaining  an  action  upon 
the  decedent's  official  bond,  a  decree  against  his  executor  or  ad- 
ministrator, rendered  upon  such  an  accounting,  has  the  same 
effect  as  if  an  execution  issued  upon  a  surrogate's  decree  against 
the  property  of  de<'edent  had  been  returned  unsatisfied  during  the 
decedent's  lifetime.  So  far  as  concerns  tho  executor  or  adminis- 
trator of  decedent,  such  a  decree  is  not  within  the  provisions  of 
section  twenty-five  hundred  and  fifty-two  of  this  act.  The  sur- 
rogate's court  has  also  jurisdiction  ^o  compel  the  executor  or 
administrator,  or  successor  of  any  decedent,  at  any  time  to  deliver 
over  any  of  the  trust  property  which  has  come  to  his  possession 
or  is  under  his  control,  and  if  the  same  is  delivered  over  after  a 
decree,  the  court  must  allow  such  credit  upon  the  decree  as  jus^ 
tice  requires. 

L.   1891,  ch.   175:  L.   1897,  ch.  248;  L.  1901,  ch.  409;  L.  1908,  ch.  849.    In 
i*ttect  April  3,  1902. 

S  240T.  "Wlien  bond  may  be  prosecuted. 

Wh'To  nn  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
action,  to  recover  tho  sum  remaininc:  uncollected,  may  be  main- 
tained upon  his  official  bond,  by  and  in  the  name  of  the  "jerson  in 
whose  favor  the  decree  was  made.     If  the  principal  debtor  is  a 
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iresident  of  the  State,  the  execution  must  have  been  issued  to  the 
county  Yrhere  he  resides. 
L.  1837.  ch.  400,  S  65  (4  Edm.  488). 

1  SeOS.  Sncoessor  may  vronecnte  olllcial  bond. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
court,  the  successor  of  the  executor,  administrator,  or  guardian, 
whose  letters  are  so  revoked,  may  maintain  an  action  upon  bis 
predecessor's  official  bond,  in  which  he  may  recover  any  money, 
or  the  full  value  of  any  other  property,  received  by  the  principal 
in  the  bond,  and  not  duly  administered  by  him;  and  to  the  full 
extent  of  any  injury  sustained  by  the  estate  of  the  decedent  or 
of  the  infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  money,  recovered  in  suph  an  action,  is  regarded 
as  part  of  the  estate  in  the  hands  of  the  plaintiff,  and  must  be 
distributed  or  otherwise  disposed  of  accordingly;  except  that  a 
recovery  for  an  act  or  omission,  respecting  a  right  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of  the  hus- 
band, wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of  by 
a  will  for  the  benefit  of  any  person,  is  for  the  benefit  of  the 
person  or  persons'  so  entitled  thereto. 

2  a  B.  85,  I  21  (2  Edm.  87). 

{  26(>9.  Action  on  olllcial  bond  'when  no  uncceiiaor  is  ap- 
pointed. 

Where  the  letters  of  an  executor  or  administrator  have  been 
so  revoked,  and  no  successor  is  appointed,  any  person  aggrieved 
may,  upon  obtaining  an  order  from  the  surrogate,  granting  him 
leave  so  to  do,  maintain  an  action  upon  the  official  bond  of  the 
executor  or  administrator,  in  behalf  of  himself  and  all  others  in- 
terested; in  which  the  plaintiff  may  recover  any  money,  or  the 
full  value  of  any  other  property,  received  by  the  principal  in  the 
bond,  and  not  duly  administered  by  him.  and  to  the  full  extent 
of  any  injury,  sustained  by  the  estate  of  the  decedent,  by  any 
act  or  omission  of  the  principal.  The  money  recovered  in  such 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who  collects 
it,  into  the  surrogate's  court;  and  the  surrogate  must  distribute 
it  to  the  creditors  or  other  persons  entitled  thereto.  The  proceed- 
ings for  such  a  distribution  are  the  same  as  prescribed  in  title 
fifth  of  this  chapter,  for  the  distribution  of  the  proceeds  of  a 
sale  of  real  property. 

§  2G10.  Application  of  tM»  article  to  exeontom,  etc.»  here- 
tofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created,  before  this 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  manner, 
the  liability  of  the  sureties  in  a  bond,  executed  before  this  chapter 
Ukes  effect 
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TITLE  III. 

Qrantingr  and  revoking   probate,  letters  testamentary,  and 
letters  of  administration.  Foreign  wills;  ancillary  letters. 

Article  1.  Probate  of  a  will  and  grant  of  letters  thereapon. 

2.  Revocation  of   probate. 

3.  Frobate  of  holrship. 

4.  Qront  of  Icttcis  of  adrntnlfltratlon. 

5.  TeiniM)rHry    ailminlstratlun. 

6.  Ucvocutlon  of  letters  testamentary  and  letters  of  admlnlBtratloii. 

7.  Foreign   u-lUs;   ancillary  letters. 

article:  first. 

Probate  of  a  wUl  and  grant  of  letters  thereupon, 

Sttc.  2611.  Wliat   wills   may  be   proved;    cbange   of   residence    not  to  affect 
Tslidity. 

2612.  Persons   Incompetent  to   aerre   as  executors. 

2613.  Supplementary  letters;   executors  not  named  in  letters  not  to  act: 

power  of  executor  before  letters  of  administration  with  the  Will 
annexed. 
2814.  Who  may  propound  will. 

2616.  Who  to  be  cited  thereupon. 
2610.  Contents  of  citation. 

2617.  Persons  not  cited  may  appear. 

2618.  Witnesses  to   bo   examined;   proof  required. 

2619.  Absent,  etc.,  witnesses  to  be  accounted  for. 

2620.  Proof  of  handwriting. 

2621.  Proof   of   lost  or  destroyed   will. 

2622.  Probate  not  allowed,  unless  surrogate  satisfied,  etc. 

2623.  Will;  w2ien  sufficiently  proved. 

2624.  Validity   and    construction   of   testamentary   provisions. 

2625.  Surrogate's  decision  on   probate. 

2626.  Probate;    how   far  conclusive   as   to   personalty. 

2627.  Id.;   as  to   realty. 

2628.  When  purchaser  from  heir  protected  notwithstanding  a  AtriSQ. 

2629.  Will  certified,   or  record  thereof,   may  be  read  in   evidence. 

2630.  Recording  wills  proved  elsewhere  within  the  State. 

2631.  2632.  Records  of  certain  wills  heretofore  proved;  how  far  evidence. 
2683.  Td.:  as  to  wills  of  real  property. 

2034.  Index    and    fee*;. 

2686.  Wills  to  be   rc-tumed  after  probate. 

2630.  When   letters    testamentary   may    be   Issued. 

2637.  Surrogate  to   Inqnire  Into  objections. 

2638.  Bond;  when  required. 

2630.  Renunciation;   retraction  thereof. 

2640.  S<*Iectlon  of  an  executor  under  a  power. 

2641.  Objection   to  such   a  person;   how  taken,   etc. 

2642.  Executor  falling  to  qualify   or  renounce;    how   excluded. 

2643.  Letters  of  administration  with  will  annexed;   when  and  to  whom. 
2B44.  Id.;   renunciation  or  exclusion  nf  persons  having  prior  right. 
2645.  Executor  or  administrator  to  qualify. 

2^46.  Effect  of  certain  provisions  limited. 

f  8<lll.  [Am'd,  1893.]  TVltat  wills  may  be  provedf  elianffe 
of  re-nfficnce  not  to  alTcct  ▼alldlty. 

A  will  of  real  or  personal  property,  executed  as  prescribed  by 
the  laws  of  the  State,  or  a  will  of  personal  property  executed 
withont  the  State  and  within  the  United  States,  the  Dominion  of 
Canada  or  the  Kingdom  of  Great  Britain  and  Ireland,  as  pro- 
scribed by  the  laws  of  the  State  or  country  where  it  is  or  was 
execnted.  or  a  will  of  personal  property,  exeented  by  a  person  not 
a  resident  of  the  State,  according  to  the  laws  of  the  testator's 
residence,  may  be  proved  as  prescribed  in  t'n«5  article.  The  ri^rht 
to  have  a  will  admitted  to  probate,  the  validitr  of  the  execntion 
thereof,  op  the  validity  or  construction  of  any  provision  contained 
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tbcrciu,  is  uot  affected  by  a  change  of  the  testator's  resilience- 
made  since  the  execution  of  the  will.  This  sectiun  aiiijlies  ouiy 
to  a  will  executed  by  a  person  dying  after  April  eleven,  Cigiiic.ij 
hundred  and  seventy-six,  and  it  does  not  invalidate  a  will  exe- 
cuted before  that  date,  which  would  have  been  valid  but  for 
the  enactment  of  sections  one  and  two  of  chapter  one  hundred 
liud  eighteen  of  the  law^s  of  eighteen  hundred  and  seventy-.- ix, 
except  where  such  a  will  is  revolted  or  altered,  by  a  will  which 
ihube  sections  rendered  valid,  or  capable  of  being  proved  as  p.e- 
scribed  in  this  article. 

As  amended  embodies  §{  2611-18  08  they  stood  at  time  of 
amendment. 

lu  1893,  ch.  686.     See  |  2094. 

S  2612.  [Am'dy  1803.]  Pemona  Incompetent  to  serre  ma 
executora. 

No  person  is  competent  to  serve  as  an  executor  who,  at  the 
time  the  will  is  proved,  is: 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  age  of  twenty-one  years. 

3.  An  alien  not  an  inhabitant  of  this  state;  or 

4.  Who  shall  have  been  convicted  of  an  infamous  crime;  or 

5.  Who,  on  proof,  is  found  by  the  surrogate  to  ^e  incompetent 
to  execute  the  duties  of  such  trust  by  reason  of  drunkenness,  dis- 
honesty, improvidence  or  want  of  understanding.  If  any  such 
person  be  named  as  the  sole  executor  in  a  will,  or  if  all  the  persons 
named  therein  as  executors  be  incompetent,  Totters  of  adminis- 
tration with  the  will  annexed  must  be  issued  as  in  the  case  >f  iill 
of  the  executors  renouncing.  A  surrogate,  In  his  discretion,  may 
refuse  to  grant  letters  testamentary  or  of  administration  to  a  p  r- 
son  unable  to  read  and  write  the  English  language. 

L.  1883,  ch.  686. 

S  2018.  [Am'd,  1883.]  Supplementary  letters  |  exeeutorM 
not  named  in  letters  not  to  act|  po^wer  of  executor  before 
letters  of  administration  ipvitlk  tlie  ysvill  annexed. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  as 
executor  in  a  will,  be  removed  before  the  execution  of  the  provi- 
sions of  such  will  is  completed,  he  shall  be  entitled,  c:i  applica- 
tion, to  supplementary  letters  testamentary,  to  be  jsued  In  the 
same  manner  as  the  original  letters,  and  Aithorizod  .  join  in  the 
execution  of  the  will  with  the  persons  )roviou8ly  ppointed.  A 
person  named  in  a  will  as  executor,  and  no'  named  as  ::.uch  in  the 
letters  testamentary  or  I  i  letters  of  idministration  with  the  will 
annexed,  shall  be  deemed  to  be  .luperseded  thereby,  and  shall 
have  no  power  or  authority  ..hatever  as  such  executor  jintU  he 
appears  and  qualifies.  An  executor  named  in  ?.  will  has  no  power 
to  dispose  of  any  part  of  the  ectate  of  the  testator  before  letters 
testamentary  are  granted,  except  to  pay  funeral  charges,  nor  to 
interfere  with  such  estate  in  any  manner  further  than  !s  neoes- 
Bary  for  its  preservation.  Where  letters  of  administration  with 
the  will  annexed  are  granted,  the  will  of  the  deceased  shall  be 
observed  and  performed;  and  the  administrators,  with  «Tich  will, 
have  the  rights  and  powers  and  are  subject  to  the  same  duties 
ns  if  they  had  been  named  executors  in  the  will. 

L.  1803,  oh.  686. 
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S  2014.  [Am'd,  1897.]     Who  may  propound  frill. 

A  person  designated  in  a  will  as  executor,  deyisee,  or  legatee,  or 
any  person  interested  in  the  estate,  or  a  creditor  of  the  decedent, 
or  any  party  to  an  action  brought  or  about  to  be  brought,  aud 
interested  in  the  subject  thereof,  in  which  action  the  decedent,  if 
living,  would  be  a  proper  party,  may  present  to  the  surrogate's 
court  having  purisdiction,  a  written  petition,  duly  verified,  de- 
scribing the  will,  setting  forth  the  facts,  upon  which  the  jurisdic- 
tion of  the  court  to  grant  probate  thereof  depends,  and  praying 
that  the  will  may  be  proved,  and  that  the  persons,  specified  in  the 
next  section,  may  be  cited  to  attend  the  probate  thereof.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issue  a 
citation  accordingly. 

L.  1837.  ch.  460,  S  4  (4  Bdm.  487).  U  18»T,  ch.  177.  In  effect 
April  3,  1897. 

{  2015.   [Am'd,  189  4,  1995.]    Who  to  be  eited  thereupon. 

The  ibllowing  persons  must  be  cited  upon  a  petition,  presented 
as  prescribed  in  the  last  section: 

1.  If  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusively  to  personal  property,  the  hus- 
band or  wife,  if  any,  aud  all  the  next  of  kin  of  the  testator. 

3.  If  the  will  relates  to  both  real  and  personal  property,  the  hus- 
band or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin  of 
the  testator. 

L.  1884,  ch.  118. 

4.  (Added,  199S.]  Any  perpjn  designated  in  the  will  as  ex- 
ecutor. 

L.  1006,  ch.  438.    In  effect  Sept.  1,   1005. 
{  2619.   Contents  of  citntlon. 

The  citation  must  set  forth  the  name  of  Ae  decedent,  and  of  the 
person  by  whom  the  will  is  propounded;  and  it  must  state  whether 
the  will  relates,  or  purports  to  relate,  exclusively  to  real  property, 
or  personal  property,  or  to  both.  Where  the  will  propounded  was 
nuncupative,  that  fact  must  be  stated  in  the  citation.  Where  the 
surrogate  is  unable  to  ascertain  to  his  satisfaction,  whether  the  de- 
cedent left  surviving  him,  any  person,  who  would  be  entitled  to 
the  propertj'  affected  by  the  will,  if  the  decedent  had  died  intes- 
tate, the  citation  .nuhst  be  directed,  where  the  will  relates  to  real 
property,  to  the  attorney-general:  where  it  relates  to  personal 
property,  to  the  public  administrator,  who  would  have  been  en- 
titled to  administration,  if  the  decedent  had  died  intestate. 

5  2917.   [Ant*d,  1894.]    Persons   not  cited  ntay  appear. 

Any  person,  although  not  cited,  who  is  named  as  a  devisee  or 
legatee  in  the  will  propounded,  or  as  executor,  trustee,  devisee  or 
legatee  in  any  other  paper  purporting  to  be  a  will  of  the  decedent, 
or  who  is  otherwise  interested  in  sustaining  or  defeating  the  will, 
may  appear,  and,  at  his  election,  support  or  oppose  the  application. 
A  person  so  appearing  bec<mies  a  party  to  the  special  proceeding. 
But  this  section  does  not  affect  a  right  or  interest  of  such  a  per- 
son unless  he  so  becomes  a  party.  And  in  case  the  will  pro- 
.  pounded  for  probate  is  opposed,  due  and  time.ls'  notice  of  the  hear- 
ing of  the  objections  to  the  will  shall  be  given,  in  such  manner  as 
the  surrogate  shall  direct,  to  all  persons  in  being,  who  would  take 
any  interest  in  any  property  under  the  provisions  of  the  will,  and 
to  the  executor  or  executors,  trustee  or  trustees  named  therein, 
if  any,  who  have  not  appeared  in  (he  proceeding,  and  any  decree 
in  the  proceeding  slnill  not  affect  the  ritrht  or  interest  of  any  such 
person  unless  lu^  shall  lie  so  not\fit'd. 

L.   1S94,  ch.   118. 
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§  201S.  'Witnenmem  to  be  examined)  proof  required. 

Upon  the  return  of  the  citation,  the  surrogate  must  canse  the 
witnesses  to  be  examined  before  him.  The  proofs  must  be  reduce*! 
to  writing.  Before  a  written  will  is  admitted  to  probate,  two,  at 
least,  of  the  subscribing  witnesses  must  be  produced  and  exam- 
ined, if  so  many  are  within  the  State,  and  competent  and  able 
to  testify.  Before  a  nuncupative  will  is  admitted  to  probate,  its 
execution  and  the  tenor  thereof  must  be  proved  by  at  least  two 
witnesses.  Any  party,  who  contests  the  probate  of  the  will,  may 
by  a  notice  filed  with  the  surrogate  at  any  time  before  the  proofs 
are  closed,  re(iuire  the  examination  of  all  the  subscribing  wit- 
nesses to  a  written  will,  or  of  any  other  witness,  whose  testimony 
the  surrogate  is  satisfied  may  be  material,  in  which  case,  all  such 
witnesses,  who  are  within  the  State,  and  competent  and  able  to 
testify,  must  be  so  examined. 

L.  1837.  cb.  460.  part  of  H  10  and  11  (4  Edm.  488.  488);  L.  1841,  cli.  12&, 
S§  1.  2  and  3  (4  Edm.  601). 

12019.  [Am'dy  1882.]  Absent,  etc.»  wltneaaen  to  Ibe  mc- 
connted  for. 

The  death,  absence  from  the  State,  lunacy,  or  other  incom- 
petency of  a  witness,  required  to  be  examined,  as  prescribed  in 
this  or  the  last  section,  or  proof  that  such  witness  cannot,  after 
due  diligence,  be  found  within  the  State  or  elsewhere,  must  be 
shown  by  affidavit  or  other  competent  evidence,  to  the  satisfaction 
of  the  surrogate,  before  dispensing  with  his  testimony.  Where  a 
witness,  being  within  the  State,  is  disabled  from  attending,  by  rea- 
son of  age,  sickness,  or  infirmity,  his  disability  must  be  shown 
in  a  like  manner;  and  in  that  case,  the  testimony  of  the  witness, 
where  it  is  required,  and  he  is  able  to  testify,  must  be  taken  in 
the  manner  prescribed  by  law,  and  produced  before  the  surrogate, 
as  part  of  the  proofs. 
L.  1837.  ch.  460.  part  of  fi{  10,  11  (4  Bdm.  489). 
i  2620.    [Aiu'd,  18H8,  1902.]    Proof  of    bandwritlnff. 

If  all  the  subscribing  witnesses  to  a  written  will  are,  or  if  a 
subscribing  witness,  whose  testimony  is  required,  is  dead,  or  in- 
competent, by  reason  of  lunacy  or  otherwise,  to  testify  or  unable 
to  testify;  or  if  such  a  subscribing  witness  is  absent  from  the 
state;  or  if  such  a  subscribing  witness  has  forgotten  the  occur- 
rence, or  testifies  against  the  execution  of  the  will;  the  will  may 
nevertheless  bo  established,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other 
circumstances,  as  would  be  sufficient  to  prove  the  will  upon  the 
trial  of  an  action.  Where  a  subscribing  witness  is  absent  from 
the  state,  upon  application  of  either  party,  the  surrogate  shall 
cause  the  testimony  of  such  witness  to  be  taken  by  commission, 
when  it  is  made  to  appear  that  by  due  diligence  such  testimony 
may  be  obtained.  AVhere  a  written  will  is  proved,  as  prescribed 
in  this  section,  it  must  be  filed  and  remain  in  the  surrogate's 
oflUce.  But  when  it  shall  be  shown,  by  affidavit  or  otherwise,  to 
the  satisfaction  of  the  surrogate,  that  the  decedent  left  real  or 
personal  property  in  another  state  or  territory  of  the  Unit*^ 
States  or  in  a  foreign  country,  and  that  the  laws  of  such  state, 
territory  or  country  require  the  production  of  the  original  will 
before  the  provisions  thereof  become  eCFective,  the  surrogate 
may,  at  any  time  after  probatt,  and  upon  such  notice  to  the 
parties  interested  in  the  estate  as  he  may  think  proper,  cause 
any  original  will  remaining  on  file  in  his  office  to  be  sent  by 
post  or  otherwise  to  any  (Miurt  which,  or  to  any  officer  of  such 
atate,  territory  or  ct)untry  who,  under  the  laws  thereof,  is  em- 
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powered  to  receive  the  same  for  probate,  or  may  deliver  8iu-h 
will  to  any  person  interested  in  tlie  probate  thereof  in  «ii(h  >;tate, 
territory  or  country,  or  to  his  representative,  upon  su«h  terms 
as  he  shall  think  proper  for  the  protection  of  other  parties  hiter- 
ested  in  the  estate.  Where  in  any  matter  before^  the  surrogate 
or  in  a  snrrojjate's  court  the  testimony  of  any  witness  shall  be 
taken  by  or  on  commission,  th(?  same,  together  with  the  commis- 
sion on  which  it  is  taken,  shall  be  duly  tiled  in  the  olllce  of  the 
HurroKate  but  need  not  be  record<Ml.  The  testimony  or  other  pro- 
ceeding duly  taken  to  be  used  before  the  .surrogate  or  surroi?ate's 
court,  by  a  stenographer,  shall  be  filed  and  need  not  Ik?  recorded. 

L.  18n7.  ch.  4«0.  8  20  (2  Edm.  401);  2  B.  S.  f>8,  ff  13,  10,  17  (2  E<lm.  59. 
CW>):  L.  1888.  ch.  608.    Soe  f  2fJ.'JC.    L.  1902,  ch.  114.    In  offt-ct  March  12.   1  02. 

i*2iK£l.   Proof  of  loNt   or  aentroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  but  only  in  a  ca.se,  where  a  judgment  establishing  the 
will  couhl  be  rendered  by  the  supreme  court,  as  prescribed  in  sec- 
tion 1805  of  this  act 

L.  1870,  eh.  369,  (  8;  2  R.  S.  (S8.  8  G7.  b.  (2  Edm.  60). 

ft2«2e2.  Probate  not  allowed,  anleiiM  anrroflrate  natliilledy 
etc. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  and  must  be 
satisfied  of  the  genuineness  of  the  will,  and  the  validity  of  its 
execution.  Before  admitting  a  written  will  to  i)robate,  the  sur- 
rogate may,  in  his  discretion,  reciuire  proof  of  the  circumstances 
attending  the  execution,  the  delivery,  and  the  possession  thereof, 
or  any  of  them,  to  be  made  V»y  the  aOidavit,  or  the  testimony 
at  the  hearing,  of  the  person  who  received  the  will  from  the  tes- 
tator, if  he  can  be  produced,  and,  also,  of  the  person  presenting  it 
for  probate. 

L.  1837,   ch.  460,   f,  17,   and  part  of  8  10  (4  Edm.   4S!>.  490). 

S2023.  Will;    when    nnfllclently   proved. 

If  it  apiM»ars  to  the  surrogate  that  the  will  was  duly  executed: 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  all  re- 
spects competent  to  make  a  will,  and  not  under  restraint;  it  must 
be  admittefl  to  probate,  as  a  will  valid  to  pass  real  property,  or 
personal  propt*rty,  or  both,  as  the  surrogate  determines,  an<l  the 
petition  and  citation  require,  and  must  be  recorded  acc(»rdingl.v. 
The  decree  admitting  it  to  probate  must  state  whether  the  pro- 
bate was  or  was  not  contested. 

2  R.  8.  B8.  8  14  (2  Kdni.  HO);  L.  1837,  ch.  400,  §  IR  (4  R.lra.  400). 

8  22024.  Validity  and  conMtrnetlon  of  teiitainentary  pro^ 
viMlonn. 

But  if  a  party  expressly  puts  in  issue,  before  the  surrogate,  the 
validity,  construction,  or  effect  of  any  disposition  of  i>ersonal  prop- 
erty, contained  in  the  will  of  a  resident  of  the  State,  executed 
within  the  State,  the  surrogate  must  determine  the  questi<m  upon 
rendering  a  decree;  unless  the  decree  refu.*?es  to  adnnt  the  will  to 
probate,  by  reascm  of  a  failure  to  prove  any  of  the  matters  speci- 
fied in  the  last  section. 

L.   1870,   ch.  359,  8  H.    Soi»  8  2C04,  post. 

8  2025.  Sarrofcate*n  deelHlon  on  probate. 

Where  the  surrogate  decides  against  the  sufficiency  of  the  proof, 
or  against  the  validity  of  a  will,  or  upon  the  construction,  validity, 
or  legal  effect  of  any  provision  thereof,  he  must  nmke  a  decree 
accordingly;  and,  if  re<inired  by  either  party,  he  must  enter  in 
the  minutes  the  grounds  of  his  decisiim. 

L.  1837,   oh.  460,  8  21    (4   Kdm.   491).   am'd. 

720 


§§  2fi20-20  RT'IIROGATES'  COURTS.  c.  18.  t.  3,  a.  1 

S2020.  [A]ii*cl,  1N82,  1H07.]  Probate;  how  far  conclusive  an 
to  pemonMlty. 

A  deciTo  ndiiiitting  to  probate  a  wiJl  of  personal  property,  made 
as  prescribed  in  this  article,  is  conclusive,  as  an  adjudication,  upon 
all  the  questions  determined  by  the  surrogate  pursuant  to  this 
article,  until  it  is  reversed  upon  appeal,  or  revoked  by  the  surro- 
gate, except  in  an  action  brought  under  section  twenty-six  hun- 
dred and  fifty-three-a  of  this  act  to  determine  the  validity  or  in- 
validity of  such  will:  and  except  that  a  determination,  made  under 
section  twenty-six  hundred  and  twenty-four  of  this  act.  is  con- 
clusive only  upon  the  petitioner,  and  each  party  who  was  duly 
cited  or  appeared,  and  every  person  claiming  from,  through,  or 
under  either  of  them. 

2  a.  S.  01,  S  20  (2  Edm.  01);  L.  1897.  ch.  608.    In  effect  June  8,  1807. 

{2627.  [Am>d,    1881.]    Id.)   aa    to   realty. 

A  decree,  admitting  to  probate  a  will  of  real  property,  made 
as  prescribed  in  this  article,  establishes,  presumptively,  only,  all 
the  matters  determined  by  the  surrogate,  pursuant  to  this  article, 
as  against  a  party  who  was  duly  cited,  or  a  person  claiming  from, 
through,  or  under  him:  or  upon  the  trial  of  an  action,  or  the  hear- 
ing of  a  special  proceeding,  in  which  a  controversy  arises  con- 
cerning the  will,  or  where  the  decree  is  produced  in  evidence,  in 
favor  of  or  against  a  person,  or  in  a  case  specified  in  this  section, 
the  testimony  taken  in  the  special  proceeding  wherein  it  was 
made,  may  be  read  in  evidence,  with  the  same  force  and  effect, 
as  if  it  was  taken  upon  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  wherein  the  decree  is  so  produced. 

2  R.  S.  50,  B  18  (2  Edm.  00). 

i  S628.  "Wlien  purcliafter  £rom  belv  protected  aotwith- 
•tandlnv  a   deWae* 

The  title  of  a  purchaser  in  good  faith  and  for  a  yalaaUe  con- 
sideration, from  the  heir  of  a  person  who  died  seized  of  real 
property,  shall  not  be  affected  by  a  devise  of  the  property  made 
by  the  latter,  unless  within  four  years  after  the  testator's  death, 
the  will  devising  the  same  is  either  admitted  to  probate  and  re- 
corded as  a  will  of  real  property  in  the  office  of  the  surrogate  hav- 
ing jurisdiction,  or  established  by  the  final  judgment  of  a  court 
of  competent  jurisdiction  of  the  State,  in  an  action  brought  for 
that  purpose.  But  if,  at  the  time  of  the  testator's  death,  the 
devisee  is  either  within  the  age  of  twenty-one  years,  or  insane,  or 
imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction 
of  a  criminal  offence,  for  a  term  less  than  for  life;  or  without  the 
State;  or,  if  the  will  was  concealed  by  one  or  more  of  the  heirs 
of  the  testator,  the  limitation  created  by  this  section  does  not 
begin  until  after  the  expiration  of  one  year  from  the  removrJ  oi 
such  a  disability,  or  the  delivwy  of  the  will  to  the  devisee  ov  his 
representative,  or  to  the  proper  surrogate. 

1  B.  8.  748,  8  8  a  Bdm.  609). 

i  aeSO.  [Am'dt  1882.]  Will  eertlfled,  or  record  thereof; 
■aay  be   read   In  evidence. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to, 
the  original  will  admitted  to  probate,  or  the  exemplified  copy,  or 
statement  of  the  tenor  of  a  will,  which  was  admitted  without  pro- 
duction of  an  original  written  will,  a  certificate,  under  his  hand, 
or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office,  it.iting 
that  It  has,  upon  due  proof,  been  admitted  to  probate,  as  a  will 
valid  to  pass  real  or  personal  i^roperty,  or  both,  as  the  case 
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may  be.  The  will,  or  the  copy  or  slatenient,  bo  authenticated,  the 
record  thereof,  or  au  exemplitic'd  copy  of  the  record,  may  be  read 
iu  evidence,  as  proof  of  the  origiual  will,  or  of  the  contents  oi 
tenor  thereof,  without  further  evidence,  and  with  the  effect  speci- 
fied in  the  last  three  sections. 
2  R.  S.  68,  I  16  (2  Edm.  60);  2  R.  S.  80,  fi  68  <2  Bdm.  82).  See  i  2509. 

1  2630.  Recording  Trills  pro-red  elseirliere  iFrltbln  t]ft« 
State. 

A  transcript  of  a  will  of  real  property,  proved  and  recorded  In 
any  court  of  the  State,  of  competent  jurisdiction,  and  of  all  the  no- 
tices, process,  and  proofs  relating  to  the  same,  must,  when  duly 
exemplified,  be  recorded,  upon  the  request  of  any  person  inter- 
ested therein,  in  the  surroKate*8  court  of  any  county,  in  which 
real  property  of  the  testator  is  situated. 

U   1837.  ch.  400,   S  OS   (4  Edm.   499). 

S  2031.  Records  of  certain  ^rillii  heretofore  pro-red |. how 
far    evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the 
judxe  of  the  former  court  of  probates,  and  recorded  in  bis  office 
before  the  first  day  of  January,  in  the  year  1785,  certified  under 
the  seal  of  the  officer  having  custody  of  the  record,  must  be  ad- 
mitted in  evidence  in  any  case,  after  it  has  been  made  to  appear 
th»t  diligent  and  fruitless  search  has  been  made  for  the  origiual 
win. 

2  R.  S.  60.  9  20  (2  Edm.  00). 

I  2682.    [An'd,  1894,  1901*1   Tke  same. 

An  exemplified  copy  of  the  last  will  and  tecTtament  of  any 
deceased  person,  which  has  been  admitted  to  probate,  whether 
as  a  will  of  real  or  personal  property,  or  both,  and  recorded  in 
the  office  of  the  surrogate  in  any  county  of  this  state,  shall  be 
admitted  in  evidence  in  any  of  the  courts' of  this  state,  with- 
out the  proofs  and  examination  taken  on  the  probate  thereof,  and 
whether  such  proofs  shall  have  been  recorded  or  not,  with  like 
effect  as  if  the  original  of  such  will  had  been  produced  and 
proven  in  such  court,  when  thirty  years  have  elapse<l  sinrc  the 
will  was  admitted  to  probate  and  recorded.  And  the  recording 
of  such  will  shall  be  evidence  that  the  same  was  duly  admitted 
to  probate.  The  exemplification  of  the  record  of  a  will  which 
ha«  been  proved  before  the  surrogate  or  judge  of  probate,  or 
other  officer  exercising  the  like  jurisdiction,  of  another  state 
must,  when  certified  by  the  officer  having  by  law,  when  the  cer- 
tificate was  made,  custody  of  the  record,  be  admitted  in  evidence, 
as  if  the  original  will  was  produced  and  proved,  when  thirty  years 
have  elapsed  since  the  will  was  proved. 
L.  1804,  ch.  89;  L.  1901,  ch.  640.  In  effect  Sept.  1,  1001, 
5  2«38.  [Am'd,  1881  and  1882.]  id.|  as  to  wills  of  real 
property. 

A  will  of  renl  property,  which  has  been,  at  any  time,  either 
before  or  after  this  chapter  takes  effect,  duly  proved  in  the  su- 
preme court,  or  the  court  of  chancery,  or  before  a  surrogate  of 
the  State  with  the  certificate  of  proof  thereof  annexed  thereto, 
or  indorsed  thereon,  or  on  ey**inpiified  copy  thereof,  may  be  re- 
corded in  the  offio^  of  the  clerk  or  the  register,  as  the  case  re- 
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quires,  of  any  county  in  the  State,  in  the  same  manner  as  a  deed 
of  real  property.  Where  the  will  relates  to  nai  iiropeny,  lue 
executor  or  administrator,  with  the  will  annexed,  must  cause  the 
same,  or  an  exemplified  copy  thereof,  to  be  so  recorded,  in  eaclL 
county  where  real  property  of  the  testator  is  situated,  witJiia 
twenty  days  after  letters  are  issued  to  him.  An  exemplification 
of  the  record  of  such  a  will,  from  any  surrogate's  or  ocner  office 
where  the  same  has  been  so  recorded,  either  before  or  after  this 
chapter  takes  effect,  may  be  in  like  manner  recorded  in  the  office 
of  the  clerk  or  resister  of  any  county.  Such  n  record  or  exempli- 
fication, or  an  exeuiplifictition  of  the  record  thereof,  must  be  re- 
ceived in  evidence,  as  if  the  original  will  was  produced  and 
proved. 
L.  1846.  cb.  182.  »  1  (4  Edm.  438);  L.  1868.  ch.  748.  S  1  (T  Bdm.  472). 

I  2034.  Index  and  fee*. 

Upon  recording  a  will  or  exemplification,  as  prescribed  in  the 
last  section,  the  clerk  or  register  must  index  it  in  the  same  books, 
and  substantially  in  the  same  manner,  as  if  it  was  a  deed  re- 
corded in  his  office,  and  he  is  entitled  to  receive  the  same  fees 
therefor,  as  for  recording  a  deed.  An  executor,  or  administrator, 
with  the  will  annexed,  who  causes  such  a  record  to  be  made, 
must  be  allowed,  in  his  account,  the  fees  paid  by  him  therefor.  / 

Id..  88  8  and  4  (4  Edm.  430). 

ItHiUiS.  [Am'd,   liM>2.]    >V111«  to  be  returned  after  probnte. 

Ex('ei)t  where  special  provision  is  otherwise  made  by  law,  or 
where  the  surrogate  sends  a  will  into  another  state  or  territory 
or  into  a  foreign  eountry,  or  delivers  it  to  a  party  in  interest,  as 
provided  in  section  two  thousand  six  hundred  and  twenty  of  this 
act,  a  written  will,  after  it  has  been  proved  and  recorded,  must 
be  retained  by  the  surrogate,  until  the  expiration  of  one  year  after 
it  has  been  recorded,  and,  if  a  petition  for  the  revocation  of  pr<i- 
bate  thereof  is  then  filed,  until  a  decn^e  is  made  thereupon.  It 
must  then  be  returned,  upon  demand,  to  the  person  who  delivered 
it,  unless  he  is  dead,  or  a  lunatic,  or  has  removed  from  the  state: 
in  which  case,  it  may,  in  the  discretion  of  the  surrogate,  be  de- 
livered to  any  person  named  therein  as  devisee,  or  to  an  heir  or 
assignee  of  a  devisee;  or,  if  it  relates  only  to  personal  proi)erty, 
to  the  executor,  or  administrator,  with  the  will  annexed,  or  to  a 
legatee. 

2  R.  S.  06,   I  54  (2  Kdm.  GO);  L.   1D02,  ch.  114.    In  effect  March  12,  1002. 

I  2686.  IVIften  letlera  tefttamentmry  mar  be  fluMved. 

Where  a  will,  which  is  admitted  to  probate,  names  one  or  more 
persons  to  b.^  executor  or  executors  thereof,  upon  a  contingency, 
the  surrogate  must  inquire  into  the  fnets,  and,  if  the  contingency 
has  happened,  that  fact  must  be  recited  In  the  decree.  Immedi- 
ately after  a  will  has  been  admitted  to  probate,  the  person  or 
persons  named  therein  as  executors,  who  are  competent  by  law  to 
serve,  and  who  appear  and  qualify,  are  entitled  to  letters  testa- 
mentary thereupon:  unless,  before  the  ietters  are  granted,  n  cred- 
itor of  the  decedent,  or  a  person  interested  In  the  estate,  files  an 
affidavit,  specifying  his  demand,  or  how  ho  is  l^t' rested,  and  ei^*»er 
setting  forth  specifically  one  or  more  legal  object  ions  to  granting 
the  letters  to  one  or  more  of  the  executors,  or  stating  that 'he  is 
advised  and  believes  that  there  are  such  obioctlons.  and  that  he 
Intonda  to  file  a  snecifie  sta+otimnt  of  the  same,  ^^^le^e  such  an 
aflfidavit  is  filed,  the  surrornt'*  must  stay  the  granting  of  letters, 
at  least  thirty  days,  or  until  th'^  T^atter  is  sooner  disposed  of.    A 
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gpecification  or  statement  of  an  objection,  made  aa  prescribed  in 
this  section,  must  be  verified  by  tiie  oath  of  the  objector,  or  bis 
attorney,  to  the  effect  that  he  believes  it  to  be  true. 
2  B.  8.  e9.  S  1  (2  Edm.  71)';  L.  1887,  di.  400.  9  22  (4  Bdm.  491). 

I  a687*  flurroarate  to  Inquire  Into  objeetlonii. 

The  surrogate  must  inquire  into  an  objection,  filed  as  prescribed 
in  the  last  section;  and,  for  that  purpose,  he  may  receive  pruof,  by 
affidavit,  or  otherwise,  in  his  discretion.  If  it  appears  that  there 
is  a  legal  and  sufficient  objection  to  any  person,  named  us  executor 
in  the  will,  letters  shall  not  be  issued  to  him,  except  as  prescribed 
in  the  next  section. 

a  B.  8.  70.  S  6  (2  Bdm.  71). 

I   S688.  Bond  I   wlten   reqntred. 

In  either  of  the  followiu;;  cases,  a  person  named  as  executor  in 
a  will,  may  entitle  himself  i  >  letters  testamentary  thereupon,  by 
giving  a  bond  as  prescribed  by  law,  although  an  objection  against 
him  has  been  established  to  the  satisfaction  of  the  surrogate: 

1.  Where  the  objection  is,  that  his  circumstances  are  such,  that 
they  do  not  afford  adequate  security  to  the  creditors,  or  persons 
interested  in  the  citate,  for  the  due  administration  of  the  estate. 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the  State; 
and  he  is  a  citizen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except  that ' 
of  non-residence,  is  entitled  to  letters  testamentary,  without  giv- 
ing a  bond,  if  he  has  r..  office  within  the  State,  for  the  regular 
transaction  of  business  in  person;  and  the  will  contains  an  ex- 
press provision,  to  the  effect  that  he  may  act  without  giving  se- 
curity. 

Id..  9  7,  tm'd;  L.  1878,  cfa.  657  (9  Rdm.  689). 


f  9689.  Renvnelmttonf  retrr.etlon  thereof. 

A  person,  named  as  executor  in  a  will,  may  renounce  the  appoint- 
ment by  an  instrument  in  writing,  ::Igncd  by  him,  and  acknowl- 
edged or  proved,  and  certified,  iu  like  manner  as  a  deed  to  be  re- 
corded in  the  county,  or  attested  Ly  one  or  more  witnesses,  and 
proved  to  the  satisfaction  of  the  surrogate.  Such  a  renunciation 
may  be  retracted  Ly  a  hke  instrument,  at  any  time  before  letters 
testamentary.  <  r  letters  of  administration  with  the  will  annexed, 
have  been  issued  to  any  other  person  in  his  place;  or,  after  they 
have  been  so  issued,  if  they  have  been  revoked,  or  the  person  to 
whom  they  were  issued  has  died,  or  become  a  lunatic,  and  there 
is  no  other  acting  executor  or  administrator.  Where  a  retraction 
Is  so  made,  letters  testamentary  may,  in  the  discretion  of  the 
Rurrorrate,  be  issued  to  the  person  making  it.  An  instrument 
specified  In  this  section  must  be  filed  and  recorded  in  the  surro- 
gate's office. 

Id..  S  8  (2  Bdm.  72). 

I  9640.  Selection  of  an  executor  nnder  n  power. 

Where  the  will  contains  a  valid  power,  authorizing  the  selec- 
tion, as  executor  thereof,  of  a  person  not  named  therein,  the  se- 
lection must  be  made,  by  the  person  appointed  for  that  purpose, 
within  thirty  days  after  makinjr  the  decree  admitting  the  will  to 
probate;  in  default  whereof,  the  power  of  selection  l8  deemed 
to  have  been  renounced.    Such  selection  must  be  made  by  an  in 
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Btrument  in  writing,  designating  the  person  selected,  signed  hr 
the  proper  person,  and  aclcnowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county,  or  proved  to 
the  satisfaction  of  the  surrogate,  and  filed  in  the  surrogate's  office. 
Where  the  will  authorizes  the  person,  so  to  be  selected,  to  act  with 
the  executor  or  executors  named  therein,  the  issuing  of  letters 
must  be  delayed  until  the  expiration  of  the  period,  fixed  In  this 
section  for  the  exercise  of  the  power  of  selection,  and,  if  the  se- 
lection is  so  made,  for  five  days  thereafter. 

1  2641.  Objection  to  suelt  m  person  |  how  taken,  eto. 

Within  fire  days  after  a  selection  is  made,  as  prescribed  in 
the  last  section,  any  person  may  file  an  affidavit,  verified  as  pre- 
scribed in  section  2636  of  this  net,  showing  that  he  is  a  creditor 
of  the  decedent,  or  a  person  interested  in  the  estate,  and  setting 
forth  specifically  one  or  more  legal  obiections  to  granting  letters 
to  the  person  selected.  The  proceedin^^  to  be  taken  thereupon  are 
the  same,  as  prescribed  in  sections  2637  and  2638  of  this  act.  If 
letters  are  not  issued  to  the  person  so  selected,  the  power  of  se- 
lection is  deemed  to  be  exhausted. 

{  a042.  [Am'd,  1883.]  Executor  falltnsr  to  anaUfy  or  re- 
nounce |  Itow  excluded. 

If  a  person,  named  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  thirty  days  after  probate  thereof;  or  if  a  person, 
chosen  by  virtue  of  a  power  in  the  will,  does  not  qualify  or  re- 
nounce within  thirty  dnys  after  the  filing  of  the  instrument  desig- 
nating him;  or,  in  either  case,  if  objections  are  filed,  and  the 
executor  does  not  qualify  or  renounce,  within  five  days  after  they 
are  determined,  in  his  favor,  or,  in  a  case  specified  in  section  2638 
of  this  act,  within  five  days  after  an  objection  has  been  estab- 
lished; the  surrogate  must,  upon  the  application  of  any  other 
executor,  or  any  creditor  or  person  interested  in  the  estate*  make 
an  order  requiring  him  to  qualify  within  a  time  therein  specified; 
and  directing  that,  in  defoult  of  so  doing,  he  be  deemed  to  have 
renounced  his  appointment.  Where  it  appears  by  affidavit  or  other 
written  proof,  to  the  satisfaction  of  the  surrogate,  that  sneh  an 
order  cannot,  with  due  diligence,  be  served  personally  within  the 
State,  upon  the  person  therein  nnmed,  the  surrogate  may  prescribe 
the  manner  in  which  it  must  be  served,  which  may  be  by  publica- 
tion. If  the  person,  so  appointed  executor,  does  not  qualify 
within  the  time  fixed,  or  within  such  further  time  as  the  surro- 
gate allows  for  that  purpose,  an  order  must  be  made  and  re- 
corded, reciting  the  facts,  and  declaring  that  he  has  renoanced  his 
appointment  as  executor.  Such  an  order  may  be  revoked  by  the 
surrogate  in  his  discretion,  and  letters  testamentary  may  be  issued 
to  the  person  so  failing  to  renounce  or  qualify,  upon  his  appli- 
cation, in  a  case  whore  he  might  have  retracted  an  express  re- 
nunciation, as  prescribed  In  section  2639  of  this  act.  And  where 
any  powers  to  sell,  mortgage  or  lease  real  estate,  or  any  interest 
therein,  are  given  to  executors  as  such,  or  as  trustees,  or  as 
executors  and  trustees,  and  any  of  such  persons  named  as 
executors  shall  neglect  to  qualify,  then  all  sales,  mortgages  snd 
leases  nnder  said  powers  made  by  the  executors  who  shall  qnalitfr 
shall  be  equally  valid  as  if  the  other  executors  or  trustees  had 
joined  in  such  sale. 

2  B.  S.  70,  71,  19  9,  10,  11,  12  (2  Edm.  272);  L.  1883,  ch.  401. 
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1  2648.  [Am'd,  18fM»,  lOOl.]  liettera  of  admlntatratloa 
witli  -will  »Anexed|  i%'hen  and  to  whom. 

If  no  person  is  named  as  executor  in  the  will,  or  selected  by 
virtue  of  a  power  contained  therein;  or  if,  at  any  time,  by  I'cason 
of  death»  incompetency  adjudged  by  the  surrogate,  renunciation 
in  eitl^er  of  the  methods  prescribed  in  sections  two  thousand  six 
hundred  and  thirty-nine  and  two  thousand  six  hundred  aud  forty* 
two  of  this  act,  or  revocation  of  letters,  there  is  no  executor,  or 
administrator  with  the  will  annexed,  qualified  to  act;  the  surro- 
gate must,  upon  the  application  of  a  creditor  of  the  decedent,  or 
a  person  interested  in  the  estate  of  the  decedent,  or  having  a  lien 
upon  any  real  property  upon  which  the  decedent's  estate  has  a 
lien,  and  upon  such  notice  to  the  other  creditors  and  persons  in- 
terested in  the  estate,  as  the  surrogate  deems  proper,  issue  letters 
of  administration  with  the  will  annexed,  as  follows: 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified 
to  act  as  administrators.  If  any  one  of  such  legatees  who  would 
otherwise  be  so  entitled  is  a  minor,  administration  shall  be  granted 
to  his  guardian,  if  competent. 

2.  If  there  is  no  such  residuary  legatee  or  guardian,  or  none 
who  will  accept,  then  to  one  or  more  of  the  principal  or  specified 
legatees  so  qualified.  If  any  one  of  such  legatees  who  would  be 
otherwise  so  entitled  is  a  minor,  administration  shall  be  granted 
to  his  guardian,  if  competent. 

3.  If  there  is  no  such  legatee  or  guardian,  or  none  who  will 
accept,  then  to  the  husband,  or  wife,  or  to  one  or  more  of  the 
next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so  qualified. 

4.  I|  there  is  no  qualified  person,  entitled  under  the  foregoing 
subdivisions,  who  will  accept,  then  to  one  or  more  of  the  creditors 
who  are  so  qualified,  except  that  in  the  counties  of  New  York 
and  Kings  the  public  administrator  shall  have  preference,  after 
the  next  of  kin,  over  the  creditors  and  all  other  persons. 

5.  If  there  is  no  qualified  credit-^r  who  will  accept,  then  to  any 
proper  person  desigi-ated  by  the  surrogate. 

2  R.  S.  71,  I  14  (2  Bdm.  72);  L.  1895.  cfa.  734;  L.  1001,  ch.  141.  In  effect 
March  21.  1901. 

1  2644.  Id. I  renunciation  or  exclnalon  of  persona  ba-vlnar 
prior  rlflrbt. 

But  where  a  person  applies  for  letters  of  administration  with 
the  will  annexed,  as  prescribed  in  the  last  section,  and  another 
person  has  a  right  to  the  administration  prior  to  that  of  the  peti- 
tioner, the  application  must  be  made  by  petition,  unless  a  written 
renunciation  of  every  person  having  suA  a  prior  right,  is  filed 
wnth  the  surrogate,  and  the  execution  thereof  is  proved  to  his 
satisfaction.  The  petition  must  pray  that  all  the  persons  having 
a  prior  right,  who  have  not  renounced,  be  cited  to  show  cause, 
why  administration  should  not  be  granted  to  the  petitioner.  The 
proceedings  thereupon  are  the  same,  as  upon  an  application  for 
administration  upon  the  estate  of  an  intestate. 

2  R.  S.  7e,  i  35  (2  Rdm.  77). 

S  2045.  Bzecntor  or  administrator  to  qvAUfy* 

An  executor,  from  whom  a  bond  is  required,  as  prescribed  in 
this  article,  or  an  administrator  with  the  will  annexed,  must,  be- 
fore letters  are  issued  to  him,  qualify  as  prescribed  by  law,  with 
respect  to  an  administrator  upon  the  estate  of  an  intestate;  aud 
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the  provisioDs  of  article  fourth  of  this  title,  with  respect  to  the 
boud  to  be  giveu  by  the  admiuistrator  of  an  inteBtate,  apply  to  a 
bond  given  pursuant  to  this  section;  except  that,  in  fixing  the  pen- 
alty thereof,  the  surrogate  must  take  into  consideration  the  value 
of  the  real  property,  or  of  the  proceeds  thereof,  which  may  come 
to  the  hands  of  the  executor  or  administrator,  by  virtue  of  any 
provision  contained  in  the  will. 
2  B.  S.   76,  S  42.    See  post,  ff  2667.  2815,  2816. 

{  2646.  Effect  of  certain  provinlonii  limited. 

This  article  does  not  vary  the  effect  of  a  decree  for  probate, 
made  before  this  chapter  takes  effect,  as  declared  in  the  statutes 
then  in  force. 
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AKTICL.K  SBCOND. 

Eeoocalion  of  probate. 

Sec.  2647.  Persona  intereeted  may  apply  to  revoke  probate. 

2648.  When  application  maiit  be  made. 

2640.  Citation  thereupon. 

2660.  Executor,   etc.,   to  suspend   proceedings. 

2601.  Hearing. 

2652.  Decree. 

2663.  Notice  of  decree  of  reyocatlon. 

26&3a.  Determining   validity  of   a   will. 

1  2647.  Peraons  laterented  may  apply  to  re-roke  probate* 

A  person  interested  in  the  estate  of  the  decedent  may,  within 
the  time  specified  in  the  next  section,  present  to  the  surrogate's 
court,  in  which  a  will  of  personal  property  was  proved,  a  writ- 
ten petition,  duly  Terified,  containing  allegations  against  the  yaiid- 
ity  of  the  will,  or  the  competency  of  the  proof  thereof;  and 
praying  that  the  probate  thereof  may  be  revoked,  and  that  the 
persons,  enumerated  in  the  next  section  but  one,  may  be  cited  to 
show  cause  why  it  should  not  be  revoked.  Upon  the  presentation 
of  such  a  petition,  the  surrogate  must  issue  a  citation  accordingly. 

2  R.  8.  61.  IS  80.  31.  32  (2  Edm.  01). 

I  2048.   [Am'd,  1881.]    ^'ben  application  maat  be  made. 

A  petition  must  be  presented  as  prescribed  in  the  last  section, 
within  one  year  after  the  recording  of  the  decree  admitting  the 
will  to  probate;  expcpt  that  when  the  person  entitled  to  present  it 
is  then  under  a  disability,  specified  in  section  <^96  of  this  net,  the 
time  of  such  a  disability  is  not  a  part  of  the  year  limited  In  this 
section,  unless  such  person  shall  have  appeared  by  general  or 
special  guardian  or  otherwise  on  said  probate.  But  this  section 
does  not  affect  an  application  made  pursuant  to  subdivisiQU  sixth 
of  section  two  thousand  four  hundred  and  eighty-one  of  this 
act. 

1  2049.  Citation    tberenpon. 

A  petition,  presented  as  prescribed  in  the  last  two  sections, 
must  pray  that  the  citation  may  be  directed  to  the  executor,  or 
administrator  with  the  will  annexed:  to  all  the  devisees  and 
legatees  named  in  the  will;  and  to  all  other  nersons  who  were 
parties  to  the  special  proceeding  in  which  probate  was  granted. 
If  a  legatee  is  dead,  his  executor  or  administrator  must  be  cited, 
if  one  has  been  appointed;  if  not,  such  persons  must  be  cite<l  as 
representing  him,  as  the  surrogate  designates  for  that  purpose. 

2  R..  S.    6'     B  32   (2   Edm.   61). 

I   aOSO.   Bxecvtor,    etc.,    t9   iiaapend    proceedlnirs. 

After  service  ui>on  him  of  a  citation,  issued  ns  prescribed  in 
the  last  three  sections,  the  executor,  or  administrator  with  the 
will  annexed,  must  suspend  until  a  decree  is  made  upon  the 
petition,  all  proceedings  relntinr"  to  the  estate;  except  for  the  re- 
covery or  preservation  of  property,  the  collection  and  payment 
of  debts,  and  such  other  acts  as  ho  is  expressly  allowed  to  per- 
form, by  an  order  of  the  surrogate,  mcde  upon  notice  to  the  pe- 
titioner. 

Id..    8   88. 
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S   2061.   Hearlnar. 

Ui)oii  the  lelurii  of  the  citation,  the  surrons^ate  must  proceed  to 
hear  the  allegations  and  proofs  of  the  parties.  The  testimony , 
taken  upon  tiie  application  for  probate,  of  a  witness  who  is  dead, 
or  without  the' State,  or  who,  since  his  testimony  was  taken,  haa 
become  a  Junatic,  or  otherwise  incompetent,  must  be  received  :u 
evidence. 

2  R.   S.  61.   §f  34  and  SO,  am'd  and  coDsolldated. 

§  2652.  Decree. 

If  t!ie  surrogate  decides  that  the  will  is  not  sufficiently  prov«.J 
to  be  the  last  will  of  the  testator,  or  is,  for  any  reason,  invalid,  he 
must  make  a  docrce  revoking  the  probate  thereof;  otherwise,  he 
must  make  a  decree  confirming  the  probate. 

Id..   §  35,   am'd. 

9  2063.  Notice  of  decree  of  rcTOCAtlon. 

Where  the  decree  revokes  the  probate  of  a  will,  as  prescribed 
in  this  article,  the  surrogate  must  cause  notice  of  the  revocation 
to  be  immediately  published,  for  three  successive  weeks,  in  a 
newspaper  published  in  his  county. 

Id..   8  37.   am'd. 

S  2663a.  [Added,  1S02|  am'd,  18»6,  1897.]  Determlnlnar 
validity  of  ii  ^vlll. 

Any  person  interested  as  devisee,  legatee  or  otherw^ise,  in  a  will 
or  codicil  admitted  to  probate  in  this  state,  as  provided  by  the 
code  of  civil  proctHlurc,  ur  any  person  interested  as  heir-at-law, 
next  of  kin  or  otherwise,  in  any  estate,  any  portion  of  which  is 
disposed  of,  or  aflected,  or  auj'  portion  of  which  is  attempted  to 
be  disposed  of,  or  afifecteil,  by  a  will  or  codicil  admitted  to  probate 
in  this  state,  as  provided  by  the  code  of  civil  procedure,  within 
two  years  prior  to  the  passage  of  this  act,  or  any  heir-at-law*  Oi* 
next  o"f  kin  of  the  testator  making  such  will,  may  cause  the  valid- 
ily  or  invalidity  of  the  iirolmto  thereof  to  be  determined  in  an  ac- 
tion in  the  supreme  court  for  the  county  in  which  such  probate 
was  had.  All  the  devisees,  legatees  and  heirs  of  the  testator  and 
other  interested  persons,  including  the  executor  or  administrator, 
must  be  parties  to  the  action.  Upon  the  completion  of  service  of 
all  parties,  the  plaintiff  shall  forthwith  file  the  summons  and  com- 
plaint in  the  office  of  the  clerk  of  the  court  in  which  said  actiou 
is  begun  and  the  clerk  thereof  shall  forthwith  certify  to  the  clerk 
of  the  surrogate's  court  in  which  the  will  has  lHH»n  admitted  to 
probate,  the  fact  that  an  action  to  deterniinc  the  validity  of  thi' 
probate  of  surh  will  has  bciMi  coninuMiced,  and  on  receipt  of  such 
certificate  by  the  surr(jgat<»'s  court,  the  surrogate  shall  fortlnvitli 
transmit  to  the  court  in  which  such  action  has  been  begun  a  copy 
of  the  will,  testimony  and  all  pai)eis  relating  thereto,  and  a  copy  oV 
the  decree  of  prohnt<'.  attaching  the  same  together,  and  certifying? 
the  same  under  the  seal  of  the  court.  The  issue  of  the  pleadings 
in  such  action  shall  l;e  confined  to  the  question  of  whether  the 
writing  produced  is  or  is  not  the  hist  will  and  codicil  of  the  tes- 
tator, or  either.  It  shall  l)e  tried  by  a  jury  and  t\  verdict  thereon 
shall  be  conclusive  as  to  the  real  or  personal  property,  nnle?s  a 
new  trial  be  granted  or  the  judgment  thereon  le  reversed  or 
vacated.  On  the  trial  of  such  issue  the  decree  of  the  surrogate 
admitting  the  will  or  codicil  to  probate  shall  be  prima  facie  evi- 
dence of  the  due  nitestation,  e\e<*ution  and  validity  of  such  will 
or  codicil.     A  certified  copy  of  the  testimony  of  such  qf  the  wit- 
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aesses  examined  upon  the  probate,  as  are  out  of  the  jurisdiction 
;)f  the  court,  dead,  or  have  become  incompetent  since  the  probate, 
shall  be  admitted  in  evidence  on  the  trial.  The  party  sustaining 
the  will  shall  be  entitled  to  open  and  close  the  evidence  and  argu- 
ment. He  shall  offer  the  will  in  probate  and  rest.  The  othei 
party  shall  then  offer  his  evidence.  The  party  sustaining  the  will 
shall  then  offer  his  other  evidence  and  rebutting  testimony  may  be 
offered  as  in  other  cases.  If  all  the  defendants  make  default  in 
pleading,  or  if  the  answers  served  in  said  action  raise  no  issues, 
then  the  plaintiff  may  enter  judgment  as  provided  in  article  two 
of  chapter  eleven  of  the  code  of  civil  procedure  in  the  case  of 
similar  defaults  in  other  actions.  If  the  judgment  to  be  entered 
in  an  action  brought  under  this  section  is  that  the  writing  pro- 
duced is  the  last  will  and  codicil,  or  either  of  the  testator,  said 
judgment  shall  also  provide  that  all  parties  to  said  action,  and 
all  persons  claiming  under  them  subsequently  to  the  commence- 
ment of  the  said  action,  be  enjoined  from  bringing  or  maintaining 
any  action  or  proceeding,  or  from  interposing  or  maintaining  a  de- 
fense in  any  action  or  proceeding  based  upon  a  claim  that  such 
writing  is  not  the  last  will  or  codicil,  or  either,  of  the  testator. 
Any  judgment  heretofore  entered  under  this  section  determining 
that  the  writing  produced  is  the  last  will  and  codicil,  or  either,  of 
the  testator,  shall,  upon  application  of  any  party  to  said  action, 
or  any  person  claiming  through  or  under  them,  and  upon  notice 
to  such  persons  as  the  court  at  special  term  shall  direct,  be 
amended  by  such  court  so  as  to  enjoin  all  parties  to  said  action, 
and  all  persons  claiming  under  the  parties  to  said  action  subse- 
quently to  the  commencement  thereof,  from  bringing  or  main- 
taining any  action  or  proceeding  impeaching  the  validity  of  the 
probate  of  the  said  will  and  codicil,  or  either  of  them,  or  based 
upon  a  claim  that  such  writing  is  not  the  last  will  and  codicil,  or 
either,  of  the  testator,  and  from  setting  up  or  maintaining  such 
impeachment  or  claim  by  way  of  answer  in  any  action  or  proceed- 
ing. When  final  judgment  shall  have  been  entered  in  such  action, 
n.  copy  thereof  shall  be  certified  and  transmitted  to  the  clerk  of 
the  surrogate's  conrt  in  which  such  will  was  admitted  to  probate. 
The  action  brought  as  herein  provided  shall  be  commenced  within 
two  years  after  the  will  or  codicil  has  been  admitted  to  probate, 
hut  persons  within  the  age  of  minority,  of  unsound  mind,  im- 
prtBoned.  or  absent  from  the  state,  may  bring  such  action  two 
years  after  such  disability  has  been  removed. 
JiiiH^tS'^iol^:^^'^-^^*'^'^'    toeffe^M«7».l»r.    aapersedei 
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article:  third. 

Probate  of  heirship. 

Bee.  2664.  Heir,  etc.,   may  apply  to  establish  heirship. 
2656.  GitatioD;   appearance  of  persons  interested. 
2666.  What  facts  to  be  ascertained;   decree   thereupon. 
2857.  Decree    to   be   recorded;    effect   thereof. 
2658.  Petition  to  vacate  or  modify  it. 
2660.  Id.;  when  granted. 

I  20&4.  Heir,  etc,  may  ayi»ly  to  efttabllab  ItelrsMp. 

Where  a  person,  seized  in  fee  of  real  property  within  the  State, 
dies  intestate,  or  without  having  devised  his  real  property  to  spe- 
cific persons,  his  heirs,  or  any  of  them,  or  any  person  deriving 
title  from  or  through  such  heirs  or  any  of  them,  may  present  to 
the  surrogate's  court  which  has  acquired  jurisdiction  of  the  es- 
tate, or,  if  no  surrogate's  court  has  acquired  such  jurisdiction,  then 
to  the  surrogate's  court  of  the  county  whore  the  real  property,  or 
any  part  thereof  is  situated,  a  written  petition  duly  verified;  de- 
scribing the  real  property;  setting  forth  the  facts  upon  which  the 
jurisdiction  of  the  court  depends;  and  the  interest  or  share  of 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  real 
property;  and  praying  for  a  decree  establishing  the  right  of  inher- 
itance tliereto,  and  that  all  the  heirs  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  right.  Upon  the  presentation 
of  such  a  petition  the  surrogate  must  issue  a  citation  accordingly. 

S  2656.  Citation  I  appearance  of  persons  ln<ereiited. 

The  citation  must  set  forth  the  name  of  the  decedent  ano  of 
the  petitioner;  the  interest  or  share  which  the  petitioner  claims; 
and  a  brief  description  of  the  real  property.  Any  heir  of  the  de- 
cedent, who  has  not  been  cited,  may  nevertheless  appear  at  the 
hearing;  and  thereby  mnke  himself  a  party  to  the  special  proceed- 
ing. But  this  section  does  not  affect  a  right  or  interest  of  such 
a  person,  unless  he  becomes  a  party. 

See  §§  2610,  2617.  2519  and  2523.  ante. 

I  266t7.  l^'hat  factn  to  be  ancertalned)  deoree  tlierenpom. 

Upon  the  return  of  the  citation,  the  surrogate  must  hear  the 
allegations  and  proofs  of  the  parties.  If  it  appears  that  there  is 
a  contest,  respecting  the  heirship  of  a  party,  or  respecting  the 
share  to  which  a  party  is  entitled,  as  an  heir  of  the  decedent, 
the  surrogate  must  dismiss  the  proceedings.  If  there  is  no  such 
contest,  he  must  inquire  into  the  facts  and  circumstances  of  tlie 
case.  The  petitioner  must  establish,  by  satisfactory  evidence,  the 
fact  of  the  decodent's  death:  the  place  of  his  residence  at  the 
time  of  his  death:  his  intestacy,  either  generally,  or  as  to  the 
real  property  in  nuestion;  the  number  of  hrirs  entitled  to  inherit 
tlie  property  in  question;  the  name,  age,  residence,  and  relation- 
ship to  the  decedent,  of  each:  and  the  intorest  or  share  of  each  in 
the  property.  The  surrogate,  where  these  facts  are  established, 
must  make  a  decree,  describing  the  property,  and  declaring  that 
the  right  of  inheritance  thereto  has  boon  established  to  his  satis* 
faction,  in  accordance  with  the  facts,  which  must  be  recited  in  the 
decree. 

L.  ch.  B52,  Si  1  and  2,  am'd:  T..  1874.  ch.  127  (9  Edm.  861). 
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;9  2«57.  Decree   to  be   rceordedi   effect  thereof. 

An  exemplified  copy  of  a  decree,  made  as  prescribed  in  the  last 
Fection,  and  of  tlie  proofs  taken  thereupon,  may  be  recorded  in 
the  office  of  the  clerk,  or  of  the  register,  as  the  case  requires,  of 
each  county  in  which  the  real  property  is  situated,  as  prescribed 
by  law  for  recording  a  deed,  and,  from  the  time  when  the  exem- 
plifications are  so  recorded,  the  decree,  or  the  record  thereof,  is 
presumptive  evidence  of  the  facts  so  declared  to  be  establisned 
thereby. 

L.  1878.    cb.  562,  ||  1  and  2,  am*d;  L.  1874.  ch.  127  (9  Edm.  861). 

I  2658.  Petition  to  vacate  or  moatfy  It. 

Any  person,  other  than  a  party  to  a  special  proceeding,  insti- 
tuted as  prescribed  in  this  article,  or  the  heir,  devisee,  or  assignee 
of  such  a  party,  may,  at  any  time  within  ten  years  after  a  decree 
establishing  the  right  of  inheritance  is  made  therein,  present  to 
the  court  a  written  petition,  duly  verified,  showing  that  he  has  a 
right,  title,  or  interest  in  the  real  property,  or  a  part  thereof,  which 
is  injuriously  affected  by  the  decree;  stating  that  the  decree  is 
erroneous  in  some  material  particular,  specified  therein;  and 
praying  that  the  decree  may  be  set  aside  or  modified  in  that  par- 
ticular, and  that  all  the  persons,  whose  heirship  was  established 
by  the  decree,  may  be  cited  to  show  cause,  why  the  prayer  ot 
the  petition  should  not  be  granted.  If  an  heir  has  since  died,  or^ 
has  conveyed  the  share  or  interest  so  established,  by  a  deed  duly' 
recorded  in  the  county,  the  i)etition  must  state  that  fact;  and 
must  pray  that  the  persons  who  have  succeeded  to  his  interest, 
may  be  also  cited.  Upon  the  presentation  of  such  a  petition,  the 
surrogate'  must  issue  a  citation  accordingly. 

I  2669.  Id.f  vrliea  arranted. 

Where  a  petition  is  presented  as  prescribed  In  the  last  sec- 
tion, and  it  appears,  upon  the  heading,  that,  if  the  petitioner,  or 
his  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  special 
proceeding,  the  decree  or  a  part  thereof  could  not  have  been 
legally  made,  as  prescribed  in  this  article,  .the  surrogate  must  va- 
cat-e  or  modify  the  decree  accordingly.  An  exemplified  copy  of  the 
decree  or  order,  so  vacating  or  modifying  the  original  decree,  may 
be  recorded  in  the  ofl^ce  of  any  clerk  or  register,  where  a  copy  of 
the  original  'decree  was  recorded. 
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ARTICL.B   FOURTH. 

Orant  of  lettera  of  admlnisiraiion. 

Bee.  2660.  Whpnentii ltd  to  letters  of  admlnlatration. 
2061.  PeJ-Bons  lucouiiiottut  to  receiye  letters. 

2662.  Application  for  letters. 

2663.  CltattoDH;  piOcepdingB  upon  return  thereof. 

2664.  Administrator's  bond.  ,  ^  ,         ,,,        .    .  .^    ^_ 
2865.  When  county  treasurer  to  be  ex-offlc!o  public  odintnittrator. 

2666.  Bond,  letters  of  administration  and  procet^dinga   lUereon. 

2667.  When  authority  of  county  treasurer  superseded.  ,    .  .  . 

2668.  rowers    and    pi-oceedlngs    of    county    treasurer    as    adminUtratori 

payments   into   state   treasury. 
2969.  Public   administrator  of  Kings   county. 

S  2600.  [Am*d,  1894,  18&7.]  When  entitled  to  letter*  •! 
admlnlatration. 

Administration  in  case  of  intestacy  must  be  jirranted  to  the 
relatives  of  the  deceased  entitled  to  succeed  to  his  personal  prop- 
erty, who  will  accept  the  same,  in  the  following  order; 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 

3.  To  the  father. 

4.  To  the  mother. 

5.  To  the  brothers. 

6.  To  the  sisters. 

•  7.  To  the  grandchildren. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  distribution 
of  the  estate. 

9.  To  an  executor  or  administralor  of  a  sole  legatee  named  in  a 
will,  whereby  the  whole  estate  is  devised  to  such  deceased  sole 
legatee. 

If  a  person  entitled  is  a  minor,  admintstratioD  must  be  granted 
to  his  guardian,  if  competent,  in  preference  to  creditors  or  other 
persons.  If  no  relative,  or  guardian  of  a  minor  relative,  will  ac- 
cept the  same,  the  loiters  must  We  grautwl  to  the  creditors  of  the 
deceased;  the  creditor  first  applying,  if  otherwise  competent,  to  be 
entitled  to  preference.  If  no  creditor  applies,  the  letters  must  be 
granted  to  any  other  person  or  iK^rsous  legally  competent.  Letters 
of  administration  shall  also  be  grant(Hl  to  an  executor  or  adminis- 
trator of  a  deceased  person  named  ns  sole  legatee  in  a  will.  The 
public  administrator  in  the  city  of  New  York  has  preference  after 
the  next  of  kin  and  after  an  executor  or  administrator  of  a  sole 
legatee  named  in  a  will  whereby  the  whole  estate  is  devised  to 
such  deceased  sole  legatee  over  creditors  and  all  other  persons. 
In  other  counties,  the  county  treasurer  shall  have  preference  next 
after  creditors  over  all  other  persons.  If  several  persons  of  the 
same  degree  of  kindred  to  the  intestate  are  entitled  to  administrif 
tion,  they  must  be  preferretl  in  the  following  order;  First,  men  to 
women;  second,  relatives  of  the  whole  blood  to  those  of  the  half 
blood;  third,  unmarried  women  to  marritnl.  If  there  are  several 
persons  equally  entitled  to  administration,  the  surrogate  may  grant 
letters  to  one  or  more  of  such  jx^rsons,  and  administration  may  be 
granted  to  one  or  more  competent  persons,  although  not  entitled  to 
the  same,  with  the  consent  of  the  iktsv^u  entitled  to  be  joined  with 
such  person  or  persons;  which  consent  must  be  in  writing,  and 
filed  in  the  office  of  the  surrogate.  If  a  surviving  husband  does 
not  take  out  letters  of  administration  on  the  estate  of  his  de- 
ceased wife,  he  is  prt^unuHl  to  have  assets  in  hi.'^  hands  sufficient 
to  satisfy  her  debts,  and  is  liable  therefor.  A  husband  is  liable  as 
administrator  for  the  debts  of  his  wife  only  to  the  extent  of  the 
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assets  received  by  him.  If  he  dies  leaving  any  assets  of  his  wife 
unadministered,  except  as  otherwise  provided  by  law,  they  pass  to 
his  executors  or  administrators  as  part  of  his  personal  property, 
but  are  liable  for  her  debts  in  preference  to  the  creditors  of  the 
husband.  If,  in  an  action,  brought  or  aboijt  to  be  brought,  the 
intestate,  if  living,  would  be  a  proper  party  thereto,  any  party  to 
such  action,  interested  in  the  subject  thereof,  may  apply  to  the 
surrogate's  court  for  the  granting  of  letters  of  administration  to 
himself,  or  some  other  qualified  person,  and  upon  the  jurisdictional 
lacts  being  satisfactorily  shown,  and  no  relative,  or  guardian  of 
a  minor  relative,  and  no  creditor,  county  treasurer  or  public  ad- 
ministrator consenting  to  such  administration,  some  legally  com- 
petent person  must  be  appointed  administrator. 
JL  18M,  oh.  OM;  L.  lan,  Ob.  177.    In  effect  Apr.  8, 1197. 

I  2661.  [Am'd,  1898.]  Per«on«  incompetent  to  receive 
letters. 

Letters  of  administration  shall  not  be  granted  to  a  person  con- 
victed of  an  infamous  crime,  nor  to  any  one  incapable  by  law  of 
making  a  contract,  nor  to  person  not  a  citizen  of  the  United- 
States,  unless  he  is  a  resident  of  the  state,  nor  to  a  person  under 
twenty-one  years  of  age,  or  who  is  adjudged  incompetent  by  tho 
surrogate  to  execute  the  duties  of  such  trust  by  reason  of  drunJ*^ 
enness,  improvidence  or  want  of  understanding. 

L.  1883.  eb.  686. 

I  2662.   [Am'd,   1893.]    Appllentlon  for  letters. 

A  person  entitled  absolutely  or  contingently,  to  administratioi 
on  the  estate  of  an  intestate,  may  present  to  the  surrogate's  court 
having  jurisdiction,  a  written  petition,  duly  verified,  praying  for 
n  decree  awarding  letters  of  administration,  cither  to  him,  or  to 
such  other  person  or  persons,  having  a  prior  right,  as  is  entitled 
thereto,  or  in  the  alternative,  as  the  petitioner  elects,  and  if 
necessary,  that  tho  persons  required  to  be  cited,  as  prescribed  in 
the  next  section,  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made.  The  petition  must  se::  forth  the  petitioner's  title; 
the  facts  ou  which  the  jurisdictiou  of  the  court  to  grant  letters 
of  administration  upon  the  estate  depends;  and  the  names  of 
the  husband  i  j  wife,  if  any,  and  of  the  next  of  kin  of  the 
decedent,  p*^  far  as  they  ai'e  known  to  the  petitioner,  or  cau  be 
ascertained  by  him  with  due  diligence.  A  citation  shall  not  be 
iLisued,  and  a  decree  shpll  not  l)e  made,  v.-here  a  citation  is  not 
nececnary,  until  the  petitioner  presumptively  proves,  by  afladavlt 
or  otherwise,  to  the  satisfaction  of  the  surrogate,  the  existence 
of  all  the  jurisdictional  facts,  and  particularly  that  the  decedent 
left  no  will.  Fcr  the  purpose  of  the  inquiry  touching  any  of 
these  matterH.  the  surrogate  may  Issue  a  subpoena,  requiring  t^uj 
person  to  attend  and  be  examined  ;  s  a  witness. 
L.  1893,  ch.  080. 

I  266».  [Ain'd,  1893.]  Cltatlonw;  proceedlnflrs  upon  return 
thereof. 

Every  person,  being  a  resident  of  the  State,  who  has  a  right  to 
administration,  prior  or  equal  to  that  of  the  petitioner,  and  who 
has  not  renounced,  must  be  cited  npou  a  petition  for  letters  of  ad- 
ministration. Tho  surrogate  may,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  those  who  have  renounced,  or  to  any  or 
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all  other  persons  interested  in  the  estate,  whom  he  thinks  proper 
to  cite.  Where  it  is  not  necessary  to  cite  any  person,  a  decree, 
granting  to  the  petitioner  letters,  may  be  made  on  presentation  of 
the  petition.  \\  here  the  surrogate  is  unable  to  ascertain,  to  his 
satisfaction,  whether  the  decedent  left,  surviving  him,  any  person 
entitled  to  succeed  to  his  estate,  a  citation  must  be  issued  directed 
generally  to  all  creditors  of,  and  persons  interested  in  the  estate, 
and  also  to  the  attorney -general,  and  the  public  administrator  of 
the  proper  county,  requiring  them  to  show  cause  why  administra- 
tion should  not  be  granted  to  the  petitioner.  Any  person  who  has 
R  right  to  administration,  prior  or  equal  to  that  of  the  petitioner, 
may  renounce  his  right  by  a  written  instrument,  acknowledged  or 
provtnl  and  certifietl  in  like  manner  as  a  deed  to  be  recorded  in 
the  county,  or  otherwise  provini  to  the  satisfiiction  of  the  aurro- 
gote;  which  must  be  filed  in  the  surrogate's  office.  Where  a  cita- 
tion is  issued,  any  creditor  of  the  decedent,  or  any  person  inter- 
ested in  the  persomil  estate,  although  not  cited,  may  appear  .and 
make  himself  a  parly  to  the  special  proceeding,  in  like  manner 
and  with  like  effect,  ns  a  devisee  or  legatee,  who  is  not  citcnl  on 
an  application  for  probnte.  On  the  return  of  a  citation,  issued  as 
prescribed  in  this  article,  the  surrogate  must  make  such  a  decree 
.  in  the  premises  as  justice  requires.  The  decree  may  award  ad- 
ministration to  any  party  to  the  special  proceeding  who  appears 
to  be  entitled  thereto.  The  surrogate,  in  his  discretion,  may 
award  administration  without  a  personal  examination  of  the  per- 
son to  whom  it  is  awarded. 

L.  1893.  ch.  686. 

S  :2€i«4.  [Am'd,  lHOa.1     Adminliitrator*ii  bond. 

A  person  appoiiitcMl  udniinistrator,  before  letters  are  issued  to 
him,  must  tile  his  ofllcial  oath,  execute  to  the  people  of  the 
State,  and  file  with  the  surrogate,  the  joint  and  several  bond 
of  liimself  and  two  or  more  sweties,  in  a  penalty  fixed  by  (he 
surrogate,  not  less  than  twice  the  value  of  tne  personal  property 
of  which  the  decedent  died  possessed  and  of  the  probable  amount 
to  be  recovered  by  reason  of  any  right  of  action,  erranted  to  an 
executor  or  administrator,  by  special  provision  of  law.  The  sum 
to  be  fixed  as  the  amount  of  the  penalty  must  be  ascertained 
by  the  surrogate,  by  the  examination  on  oath  of  the  applicant 
or  any  other  person,  or  otherwise,  as  the  surrogate  thinks  proper. 
The  bond  must  be  conditioned  that  the  administrator  will  faith- 
fully discharge  the  trust  reposed  in  him  as  such  and  obt»y  all 
lawful  decrees  and  orders  of  the  surrogate's  court  touching  the 
administration  of  the  estate  committed  to  him.  But  where  a 
right  of  action  is  granted  to  an  executor  or  administrator  by 
special  provision  of  law,  if  it  appears  to  be  impracticable  to  give 
a  bond  sufficient  to  cover  the  probable  amount  to  be  recovered, 
the  surrogate  may.  in  his  discretion,  accept  modified  security, 
and  issue  letters  limited  to  the  prosecution  of  such  action,  but 
restraining  the  executor  or  administrator  from  a  compromise  of 
the  action,  and  the  enft)rceinent  of  any  judgment  recovered 
therein,  until  the  further  order  of  the  surrogate  on  additional 
further  satisfactory  security.  In  cases  where  all  the  next  of  kin 
to  the  intestate  consent  the  penalty  of  the  l)ond  need  not  exceed 
double  the  amount  of  the  claims  of  the  creditors,  against  the  es- 
tate, presented  to  the  surrogate,  pursuant  to  a  notice  to  be  pub- 
lished twice  a  week  for  four  weeks  in  the  official  State  paper  and 
19  two  newspapers  published  in  the  city  of  New  york,^and  once 
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a  week  for  four  weeks  in  two  newspaper  published  in  the 
county  where  the  intestate  usually  resided,  and  In  the  county 
where  he  died,  reciting  an  intention  to  apply  for  letters  under 
this  provision,  and  notifying  creditors  to  present  their  claims  to 
the  surrogate  on  or  before  a  day  to  be  fixetl  in  such  notice,  whicli 
shall  be  at  least  thirty  days  after  the  first  publication  thereof; 
but  no  bond  so  given  shall  be  for  less  than  five  thousand  dollars; 
and  such  bond  may  be  increased  by  order  of  the  surrogate  for 
cause  shown.  Pending  such  application,  no  temporary  adminis- 
trator shall  be  appointed,  except  on  petition  of  such  next  of  kin. 
L.   1893,   cb.   686.     See  Banking  Law.  §  1586.   L.   1007.  ch.   612. 

S  2e<KI6.  [Am'd,  1N93.]  When  county  treannrer  to  be  ex- 
olBclo  pnblic  adntlniatrator. 

The  county  treasurer  of  each  county,  except  New  York  and 
Kings,  by  virtue  of  his  office,  has  authority  to  collcit  and  tak*» 
charge  of  the  assets  of  every  person  dying  intestate,  anijuutiiu: 
to  one  hundred  dollai*s  or  more,  on  which  letters  of  administration 
are  not  granted,  in  the  following  cases: 

1.  When  such  persons  leave  assets  in  the  county  of  the  trens- 
nrer  and  there  is  no  widow  or  relative  in  the  county  entitled  or 
competent  to  take  letters  of  administration  ou  the  estate. 

2.  When  assets  of  any  such  i)er8on,  after  his  de«ith,  come  into 
the  county  of  the  treasurer  and  there  is  no  i)erson  in  the  county 
entitled  and  competent  to  take  administration  of  the  estate. 

In  such  cases  intestacy  is  presumed  until  a  will  is  proved  and 
letters  testamentary  issued  tliereon.  For  the  purpose  of  collect- 
ing and  preserving  such  estates,  the  county  treasurer  may  main- 
tain suits  in  his  name  of  office,  and  without  any  other  authority, 
in  the  same  manner  as  an  exe<'utor  may  by  law.  If  there  is  a 
widow  or  relative  of  such  intestate  entitled  to  administration  on 
his  estate  in  the  county,  and  if  due  proof  is  made  to  the  surro- 
gate in  the  county  that  there  are  creditors  or  relntives  of  the 
deceased,  residing  more  than  one  hundred  miles  distant  from 
the  residence  of  the  surrogate,  who  are  interested  in  the  dis- 
tribution of  the  estate,  and  that  the  effects  of  the  deceased  are 
in  danger  of  waste  or  embezzlement,  he  may  grant  an  order  to 
the  treasurer  of  the  county,  authorizing  him  to  seize  and  seruro 
the  said  effects,  or  any  j)art  thereof,  which  order  shall  vest  in 
him  all  the  powers  given  m  this  section.  When  any  county  treas- 
urer is  authorized,  pursuant  to  the  provisions  of  this  section,  to 
take  charge  of  any  property  of  an  intestate,  he  shall  have  th«> 
same  powers  and  be  entitled  to  take  the  same  proceedings  which 
an  administrator  of  the  estate  of  a  deceased  person  may  have 
or  be  entitled  to  take,  for  the  discovery  of  any  property  of  the 
intestate,  which  may  be  concealefl  or  withheld,  and  for  the  sa^» 
of  any  that  may  be  perishable;  and  to  cause  an  inventor^v  of  the 
property  of  the  intestate  to  be  made  by  appraisers  appomted  by 
the  surrogate,  executed  by  the  county  treasurer  and  filed  with  the 
surrogate.  Such  inventory  shall  be  returned  to  the  surrogale 
within  ten  days  after  the  county  treasurer  takes  charge  of  such 
property;  and  the  time  for  making  the  return  may,  for  good  cause 
shown,  be  extended  by  the  surrogate  ten  days  longer.  If  the 
county  treasurer  neglects  to  make  the  return  within  the  time 
prescribed,  he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
be  sued  for  and  recovered  by  the  county  superintendent  of  the 
poor,  for  the  use  of  the  poor  of  the  county,  and  also  forfeit  his 
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office.  The  treasurer  of  the  county  of  Richmond  shall  not  act  in 
any  case  Avhere  the  public  administrator  of  the  city  of  New  York 
has  jurisdiction. 

L    180S,  ch.  686 

I  2fie6.  [Am*d,  1893.]     Bond)  letters  of  admlnlHtratlon  and 
proceedlnsr*  thereon. 

When  the  inventory  is  returned,  the  county  treasurer  must  give 
the  bond  required  by  law  to  be  giveu  by  a  tenii)orary  adiutui.^ 
trator  appointed  by  a  surrogate,  with  sui  h  sureties  and  in  such 
penalty  as  the  surrogate  approves,  aud  the  surrogate  must  then 
issue  letters  to  such  county  treasurer,  authorizing  him  to  coUccc 
and  preserve  the  estate  of  the  deceased.  The  suiroirate  ujiisi: 
immediately  therealter  cause  notice  thereof  to  be  jviblisheil  on.  "» 
in  each  week  for  three  mouths,  in  a  newspaper  print e<l  in  h  s 
county,  and  in  the  otficial  State  paper,  requiring  all  perbtms  d  lim- 
ing a  right  to  administer  on  such  estate  to  api>rar  anJ  iuterposo 
such  claim  before  the  surrogate  within  a  certain  time  to  be  therein 
specitied,  not  less  than  six  months  after  the  lirst  publicatum  ot 
such  notice  In  the  otflcial  State  i^aper.  If  before  such  time  any 
person  entitled  to  administer  appears  and  claims  the  same,  thv» 
surrogate  must  cause  ten  days'  notice  of  such  claim  to  be  servetl 
on  the  county  treasurer  and  may,  at  the  expiration  of  such  time, 
grant  letters  to  such  persons  unless  it  api>ear  that  he  is  not 
entitled  thereto;  and  thereon  the  publication  of  the  notice  must 
be  discontinued.  At  the  time  appointed,  if  letters  have  not  been 
previously  granted,  any  persou  eiititle^J  to  administratiou  on  suih 
estate  aud  duly  quaHfied  and  competent,  who  appears  and  claims 
the  same,  shall  be  entitled  to  letters  testamentary  or  of  adminis- 
tration, as  the  case  may  be.  On  the  grantmg  of  such  lettern, 
all  control  and  authority  of  the  county  treasurer  over  the  estat" 
of  the  deceased  cease,  and  he  must  deliver  all  the  assets  in  his 
hands  to  the  person  so  appointed  after  deducting  therefrom  the 
expenses  incurred  in  securing  and  preserving  the  assets,  in  ob- 
taining letters,  and  publishing  the  notice  herein  required,  and  a 
reasonable  compensation  for  his  services  not  exceeding  three  dol- 
lars for  each  day  necessarily  employed,  to  be  allowed  and  taxed 
by  the  surrogate  on  the  oath  of  the  county  treasurer.  If  letters 
testamentary  or  of  administration  be  not  granted  by  the  surro 
gate  to  any  person  at  or  before  the  expiration  of  the  time  speci- 
fied in  the  notice  then  unless  it  appear  that  such  letters  have 
already  been  granted  by  some  other  surrogate;  the  surrogate 
must  grant  letters  of  administration  thereon  to  the  county  treas 
urer  as  in  other  cases,  on  receiving  the  like  bond,  with  the  like 
sureties,  and  in  the  like  penalty,  as  administrators  are  required 
to  give.  The  county  treasurer  must  accept  of  such  letters  and 
give  the  bond  above  required.  Such  letters  and  the  record  thereof^ 
and  a  transcript  of  such  record,  duly  certified,  are  conclusive' 
evidence  of  the  authority  of  the  county  treasurer  in  all  cases  In 
which  the  surrogate  has  jurisdiction  under  this  article.  The  sur- 
rogate must  immediately  transmit  to  the  comptroller  a  certified 
copy  of  all  such  letters  granted  by  him  to  the  county  treasurer, 
the  expense  of  which  must  be  paid  to  him  out  of  the  State  treas- 
ury, on  the  warrant  of  the  comptroller.  Until  letters  of  adminis- 
tration be  granted,  the  county  treasurer  shall  not  proo(»ed  furtbev 
in  the  administration  of  any  estate  than  to  pay  the  funeral 
charges  of  the  deceased,  to  collect  debts,  to  take  possession  of 
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and  secure  his  efifects,  to  sell  such  thereof  as  are  perishable  and 
to  defray  the  expenses  of  the  proceedings  required  by  law. 
L.  189S,  ch.  6:6. 

S  2CMI7.  [Am'd,  1N93.]  When  authority  of  covnty  treaii- 
wr^r  unpemeiled. 

The  powers  and  authority  of  the  county  treasurer  in  relation 
to  the  estate  of  a  deceased  person  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  granted  before  or 
subsequently  to  his  becoming  vested  with  the  authority  of  an 
administrator  on  the  same  estate. 

2.  By  the  production  of  letters  of  administration  granted  to 
any  other  person  on  the  same  estate  before  the  county  treasurer 
became  vested  with  the  powers  of  an  administrator  thereon. 

3.  By  the  production  of  letters  of  administration  issued  by  the 
surrogate  of  a  county  in  this  State  of  which  the  deceased  was  a 
resident  at  the  time  of  his  death,  granted  after  the  county  treas- 
urer became  vested  with  the  powers  of  an  administrator  on  tht 
estate  of  such  deceased. 

When  his  authority  is  so  superseded,  he  must  deliver  to  the 
executor  or  administrator  producing  such  letters,  all  the  assets 
of  the  decea.sed  in  his  hands,  after  deducting  therefrom  the 
allowance  for  his  services  and  the  expenses  incurred  to  be  taxed 
and  allowed  by  the  surrogate.  All  acts  done  by  him  in  good 
faith  previous  to  the  time  when  his  authority  shall  be  superseded 
shall  be  valid.  All  suits  commenced  by  him  may  be  continued 
by  and  in  the  name  of  the  executor  or  administrator  who  suc- 
ceeds him  in  the  administration  of  the  estate  in  relation  to  which 
the  suit  may  be  brought. 

L    1893,  rh.  686. 

S  2U08.  [Am'd,  1803.]  PcvrerH  and  proceedlnara  of  county 
treaMuror  aa  admlnlntrator;  iiaymenta  Into  State  treaiinry. 

On  receiving  letters  of  administration,  the  county  treasurer 
shiill  be  vested  with  all  the  powers  and  rights  of  other  admin- 
istrators, and  subject  to  the  same  duties  and  obligations,  except 
as  herein  otherwise  provided.  He  must  account  and  may  be  com- 
pelled to  account  in  the  same  manner  as  other  administrators, 
and  proceedings  for  such  accounting  may  be  had  at  the  instance 
ot  any  person  interested,  or  of  the  attorney-general  or  the  comp- 
troller. He  must  be  allowed  on  the  settlement  of  his  accounts 
for  his  expenses  as  other  administrators,  and  for  his  services 
double  the  commissions  allowed  them  by  law.  The  residue  of 
any  moneys  in  his  hands  must  be  paid  into  the  treasury  of  the 
state  for  the  benefit  of  the  persons  entitled  to  receive  the  same. 
He  must  exhibit  to  the  comptroller  annually,  at  the  time  of 
rendering  his  account  of  taxes,  a  verified  statement  of  all  moneys 
received  by  him  for  commissions,  services  and  expenses,  and  the 
total  amount  of  his  receipts  and  expenditures  in  each  case  in 
which  he  has  taken  charge  of  and  collected  any  effects,  or  in 
which  he  has  administered  on  any  estate  during  the  precedin«x 
year,  with  the  name  of  the  deceased,  his  place  of  residence  nt 
the  time  of  his  death,  if  known,  and  the  place  from  which  he 
came,  if  he  was  not  a  resident  of  the  State  at  the  time  of  his 
death.  A  copy  of  such  statement  must  be  published  once  a  week 
for  three  weeks  in  a  paper  printed  in  the  county  and  in  the  ofllcial 
State  paper,  the  expense  of  which  may  }ye  retained  by  him  out 
of  any  balance  in  his  hands  payable  into  the  State  treasury.    For 
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a  neglect  to  comply  with  this  provision,  he  forfeits  one  hundred 
dollars  to  the  people  of  the  State,  to  be  recovered  by  the  attoniey- 
gt'ucral,  and   the  comptroller  shall  give  notice  to  the  attorney- 
general  of  every  such  omission. 
L.    1903,  ch.  686. 

f  2600.  [Am'd,  1898,  1904.]  Pitblie  admlnUtrator  of  Klnv« 
eoaiit>'. 

The  surrogate  of  the  county  of  Kings  and  the  county  judges 
of  such  county  shall,  on  or  before  the  twenty-seventh  day  of 
April,  nineteen  hundred  and  four,  and  every  five  years  there- 
after—  except  as  hereinafter  provided  —  appoint  a  public  ad- 
ministrator of  said  county  to  hold  office  for  the  term  of  five 
years  beginning  on  said  date,  unless  sooner  removed  for  cause. 
In  case  of  a  vacancy  in  said  office  by  reason  of  death,  resigna- 
tion or  otherwise  said  surrogate  and  county  judges  shall  fill  the 
same  by  appointing  a  public  administrator  for  the  full  term  of 
five  years  from  the  date  of  such  appointment.  Before  entering 
upon  the  performance  of  the  duties  of  bis  office  the  person  so 
Appointed  must  take  and  subscribe  before  the  county  clerk  or 
one  of  the  county  judges  of  the  county,  or  a  justice  of  the  su- 
preme court,  the  constitutional  oath  of  office,  and  execute  a  bond 
with  sureties  to  be  approved  by  a  justice  of  the  supreme  court, 
or  such  county  judge,  to  the  county  of  Itings,  in  a  penal  sum 
of  fifty  thousand  dollars,  conditioned  for  the  faithful  discharge 
of  all  the  duties  of  his  office,  and  that  he  will  fully  and  cor- 
rectly account  for  and  pay  over  all  moneys  and  property  that 
may  come  into  his  hands  as  such  public  administrator,  according 
to  law,  which  bond  must  be  filed  with  the  clerk  of  the  county. 
He  shall  be  entitled  to  retain  from  all  moneys  or  property  of  any 
Intestate  that  come  into  his  hands  after  deducting  all  actual 
and  necessary  expenses  the  saone  commissions  as  are  now  al- 
lowed by  law  to  executors  or  administrators,  but  he  shall  receive 
no  salary  for  his  services.  He  shall  have  the  prior  right  and 
authority  to  collect,  take  charge  of  and  administer  upon  the 
goods,  chattels,  personal  property  and  debts  of  persons  dying  in- 
testate, and  for  that  purpose  to  maintain  suits  as  such  public 
administrator,  as  any  executor  or  administrator  might  by  law  in 
the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intes- 
tate, resident  in  the  state,  entitled,  competent  or  willing  to  take 
out  letters  ot  administration  on  such  estate. 

2.  Whenever  assets  or  eflfects  of  any  person  dying  intestate, 
after  his  death,  come  into  the  county  of  Kings  and  there  is  no 
such  person  entitled,  conux'tent  or  willing  to  take  administration 
of  the  estate.  In  .«ueh  cases  intestacy  is  presumed  until  a  will  Is 
proved  and  letters  testamentary  issued  thereon.  All  provisions  of 
law  conferring  jurisdiction,  authority  or  power  on,  or  otherwise 
relating  to,  the  oflice  of  public  administrator  of  the  city  of  New 
York  and  to  thi»  office  of  public  administrator  in  the  several 
counties  of  the  state,  so  far  as  applicable,  apply  to  and  are  con- 
ferred on  the  office  hereby  created.  The  surrogate  of  the  county 
of  Kings,  in  cases  where  now  authorized  by  law  to  issue  letters 
of  temporary  administration,  may  in  his  discretion  issue  letters 
of  temporary  administration  to  such  administrator  without  fur- 
ther security  than  required  by  this  section. 

L.  18»3,  eta.  686;  L.  1904.  cb.  357.     In  effect  April  26,  1904. 
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ARTICLE  FIFTH. 

Temporary  administration. 

ftee.  2870.  When  and  how  temporary  admlnlBtraton  may  be  a|iiK>tnt«d. 
2871.  Apparently  anperseded  by  f  2070. 
2672.  General  powers,  etc.,  of  temporary  administrator. 
267S.  Id.;  as  to  requiring  credltora  to  present  claima. 

2674.  Id.;  as  to  paying  debts. 

2675.  Id.;  aa  to  real  property. 

2876.  Special  powera  of  temporary  administrator  of  absentee. 

2877.  Temp<M>ary  administrator  of  absentee  may  provide  for  famllj. 
2678.  Deposit  of  money  by  temporary  administrator. 

2870.  Proceedings  whera  be  neglects  to  deposit. 

2880.  Money  deposited;  bow  withdrawn. 

2881.  Notices  required  by  this  article;  how  given. 

2882.  When  time  to  run  for  or  against  the  estate. 

2688.  Application  of  this  chapter  to  collectora,  etc.,  heretofore  appointed. 

9  2670.  [Am'd,  1893,  1901.]  IVben  and  Itow  temporary  ad- 
valnl«trator«  may  be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the 
estate^  the  surrogate  may,  in  his  discretion,  issue  to  one  or  more 
persons,  competent  and  qualified  to  serve  as  executors,  letters  of 
temporary  administration,  in  either  of  the  following  cases: 

1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  testamentary  or  letters  of  administration,  or  in  probat- 
ing a  will. 

•  2.  Where  a  person,  of  whose  estate  the  surrogate  would  have 
Jarisdiction,  if  he  was  shown  to  be  dead,  disappears  or  i«  missing, 
0O  that,  after  diligent  search,  his  abode  cannot  be  ascertained, 
and  under  circumstances  which  affordereasonable  ground  to  be- 
lieve either  that  he  is  dead,  or  that  he  has  become  a  lunatic,  or 
that  he  has  been  secreted,  confined,  or  otherwise  unlawfully  made 
away  with;  and  the  appointment  of  a  temporary  administrator 
is  necessary  for  the  protection  of  his  property,  and  the  rights  of 
creditors  or  of  those  who  will  be  interested  in  the  estate,  if  it 
is  found  that  he  is  dead.  An  appointment  of  a  temporary  admin- 
istrator, in  a  case  specified  in  subdivision  first  must  be  made  by 
an  order.  At  least  ten  days'  notice  of  the  application  for  such 
an  order  must  be  given  to  each  party  to  the  proceeding  who  has 
appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the  safety 
of  the  estate  requires  the  notice  to  be  shortened,  in  which  case  he 
may  shorten  the  time  of  service  to  not  less  than  two  days.  Ap- 
plication for  such  an  appointment,  in  a  case  specified  in  subdi- 
vision second,  must  be  made  by  petition,  in  like  manner  as  where 
an  application  is  made  for  administration  in  case  of  intestacy; 
and  the  proceedings  are  the  same  as  prescribed  in  article  fourth 
of  this  title,  relating  to  such  last  mentioned  application.  Such 
an  application  for  the  appointment  of  a  temporary  administrator 
may  also  be  made,  with  like  effect,  and  in  like  manner,  as  if  made 
by  a  creditor,  by  the  county  treasurer  of  the  county  where  the 
person,  whose  estate  is  in  question,  last  resided;  or,  if  he  was  not 
a  resident  of  the  state,  of  the  county  where  any  of  his  property, 
real  or  personal,  is  situated.  A  temporary  administrator  must 
qualify,  as  prescribed  in  article  l*ourth  of  this  title,  with  respect 
to  an  administrator  in  chief. 

U  1898,  cb.  686;  L.  1001,  ch.  20.     In  effect  Sept.  1.  1001. 
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§  2071.  [Apparentlj^  superseded  by  section  2070.] 

S  2672.  [Ain'cl,  1881.]  General  iiOTem,  ete.,  of  teuxporary 
adminlntrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  has  authority  to  take  into  his  possession  personal  prop- 
erty; to  secure  and  preserve  it;  and  to  collect  choses  in  action; 
and  for  either  •of  those  purposes,  he  may  maintain  any  notion 
or  special  procewling.  An  action  may  be  maintained  against 
him,  by  l^ave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or 
of  the  absentee  whom  he  represents,  in  like  manner*  and  with 
like  effect,  as  if  he  was  an  administrator  in  chief.  The  snrrogate 
may,  by  an  order,  made  upon  at  least  ten  days'  notice  to  all  th^ 
parties  who  have  appeared  in  the  special  proceeding,  authorize 
the  temporary  administrator  to  sell,  after  appraisal,  such  per- 
sonal property,  specifying  it,  of  the  decedent,  or  of  the  ab?enic» 
whom  he  represents,  as  it  appears  to  be  necessary  to  sell,  for  the 
benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the 
estate  requires  the  notice  to  be  shorteited,  the  surrogate  may 
shorten  the  notice  to  not  less  than  two  days.  The  surrogat.^ 
may,  also,  by  order,  authorize  him  to  pay  funeral  expenses,  or 
any  expense  of  the  administration  of  his  trust,  or  stenographer's 
or  referee's  fees  on  contest  of  a  will  or  administration;  and  h* 
may  also  direct  the  payment  of  a  legacy  or  other  pecuniary 
provision  under  a  will  or  a  distributive  share  or  just  proportion- 
ate part  thereof,  according  to  section  two  thousand  seven  hun- 
dred and  nineteen  of  this  act  as  though  he  were  an  executor  or 
administrator. 

L.  1837,  eta.  460,  S  24  (4  Edm.  491).  am'd;  L.  1864.  ch.  71,  6  9  (C  VAm.  234>. 

§  2673.    Id.)  an  to  rea^irlns  creditors  to  present  clnlmfi. 

After  six  months  have  elapsed,  since  letters  were  issued  to 
a  temporary  administrator,  appointed  upon  the  estate,  of  either 
a  decedent  or  an  absentee,  he  has  the  same  power,  as  an  admin- 
istrator in  chief,  to  publish  a  notice  requiring  creditors  of  tlie 
decedent  or  absentee,  to  exhibit  their  demands  to  him.  The 
publication  thereof  has  the  same  effect,  with  respect  to  the  tem- 
porary administrator,  and  also  an  executor  or  administrator,  sub- 
sequently appointed  upon  the  same  estate,  as  if  the  temporary 
administrator  was  the  executor  or  an  administrator  in  chief, 
and  the  person  to  whom  the  subsequent  letters  are  issued  was 
his  successor, 
li.  1870,  cb.  359,   6  10. 

S  2074.    Id.;  an  to  pnying:  debtii. 

After  a  year  has  elapsed,  since  letters  were  issued  to  a  tem- 
porary administrator,  appointed  under  the  estate,  of  either  a 
decedent  or  an  absentee,  the  surrogate  may,  upon  the  appliciition 
of  the  temporary  administrator,  and  upon  proof,  to  his  satisfac- 
tion, that  the  assets  exceed  the  debts,  make  an  order,  permitting 
the  applicant,  to  pay  the  whole  or  any  part  of  a  debt,  due  to  a 
creditor  of  the  decedent  or  absentee;  or,  upon  the  petition  of 
such  a  creditor,  he  may  issue  a  citation  to  the  temporary  admin- 
istrator, requiring  him  to  sliow  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  siich  a  petition  is  presented,  the  pro- 
ceedings are,  in  all  rospects.  the  same  as  where  a  creditor  pa^e- 
Bents  a  petition,  praying  for  n  decree  directing  an  executor  or 
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administrator  to  pa5'  his   debt,   as  prescribed  in  article  first  of 
title  fourth  of  this  chapter. 

L.  1870,  ch.  869,  S  10. 

I  2676.    [Am'dy  lOOl.]     Id.)  as  to  real  property. 

When  a  temporary  administrator  is  appointed  and  a  proceeding 
is  pending  for  the  probate  of  a  will  of  real  property,  or  there  is  a 
delay  in  the  granting  of  letters  testamentary  or  administration 
on  such  a  will  or  in  the  qualification  of  a  trustee  named  therein, 
the  order  appointing  him  may  confer  upon  him  authority  to  take 
possession  of  real  property,  in  the  same  or  another  county,  which 
is  affected  by  the  will,  and  to  receive  the  rents  and  profits  thereof. 
The  surrogate  may,  by  an  order,  confer  upon  him  authoi-ity  to 
lease  any  or  all  of  the  real  property,  for  a  term  not  exceeding 
one  year;  or  to  do  any  other  act  with  respect  thereto,  except  to 
sell  it,  which  is,  in  the  surrogate's  opinion,  necessary  for  the  exe- 
cution of  the  will,  or  the  preservation  or  benefit  of  the  real  prop- 
erty. For  either  of  these  purposes,  he  may  maintain  or  defend 
any  action  or  special  proceeding. 

Id.,  I  18;  L.  1901,  cb.  21.    Id  effect  Sept.  1,  1901. 

S  26T6.  Special  po-wcrs  of  temporary  administrator  of 
absentee. 

A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  all  the  powers  and  authority  enumerated  in  the 
hiet  section,  with  respect  to  the  real  property  of  the  absentee*. 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  he  is  living,  or  his  heir  or  devisee,  if  he  is  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his 
successor. 

i  2677.  Temporajry  admlnliitrator  of  absentee  may  pro« 
▼Ide  for  fanklly.  • 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  an 
infant  child  of  an  absentee,  upon  whose  estate  a  temporary 
administrator  has  been  appointed,  is  in  such  circumstances  as 
to  require  provision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  make  an 
order,  directing  the  temporary  administrator  to  make  such  pro- 
vision therefor,  as  the  surrogate  deems  proper,  out  of  any  per- 
sonal property  in  his  hands,  not  needed  for  the  payment  of  debts. 
L-  1875,  ch.  510,  f  4. 

f  2678.  [Am'd,  1883.]  Deposit  of  money  by  temporary 
administrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  must,  within  ten  days  after  any  money  belonging  to  the 
estate  comes  into  his  hands,  deposit  it  as  prescribed  in  this 
section.  Where  he  was  appointed  by  the  surrogate's  court  of 
any  county  except  New- York,  it  must  h%  deposited  with  a  person, 
with  a  bank,  or  with  a  domestic  incorporated  trust  company, 
designated  by  the  surrogate;  but  a  natural  person,  so  designated 
as  depositary,  must  first  file  in  the  surrogate's  office  a  bond  to 
the  surrogate,  in  a  penalty  by  him.  executed  by  the  dt^pos- 
itary  and  two  sureties,  and  conditioned  to  render  a  faithful 
account,   and    pay   over   all   money   received   by   him,   upon   the 
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direction  of  any  court  of  competent  jnrisdictiou.  Where  the 
temporary  administrator  was  appointed  by  the  suirogute  of  the 
county  of  New-York,  the  money  must  be  deposited  in  a  domestic 
incorporated  trust  company,  having  its  principal  ottice  or  place 
of  business  in  the  city  of  New- York,  and  either  specially  approved 
by  the  surrog:ate,  or  designated,  in  the  general  rules  of  practice^ 
as  a  depositary  of  funds  paid  into  court. 
L.  1864^  cb.  71.  H  1.  2  (6  Edm.  232);  L.  1883,  ch.  380. 

I  2079.  Proceedlnffn  -where  he  negrlectn  to  deposit. 

If  a  temporary  administrator  neglects  to  make  a  deposit,  aa 
prescribed  in  the  last  section,  within  the  time  therein  limited, 
the  surrogate  must,  upon  the  application  of  a  creditor  or  person 
interested  in  the  estate,  accompanied  with  satisfactory  proof  of 
the  neglect,  make  an  order,  directing  him  to  do  so  forthwith,  or 
to  show  cause  why  a  warrant  of  attachment  should  not  issue 
against  him.  In  the  county  of  New-York,  the  order  must  be 
made  returnable  three  days  after  issuing  it;  and  it  must  be 
served  upon  the  temporary  administrator,  at  least  two  days  before 
the  return  day  thereof,  either  personally  or  by  leaving  a  copy 
thereof  within  the  State  at  his  dwelling  place,  or  his  office  for 
the  regular  transaction  of  business  in  person;  or.  If  It  cannot  be 
served  in  either  of  those  methods,  by  serving  it  in  such  other 
manner,  as  the  surrogate  directs.  In  any  other  county,  it  most 
be  made  returnable  within  a  reasonable  time,  not  exceeding 
fifteen  days  after  issuing  it;  and  it  must  be  served,  in  like 
manner,  at  least  ten  days  before  the  return  day  thereof. 

Id.,    §   8   (6   Edm.   232). 

I  2680.  Money  deposited  |  how  withdrawn. 

Money  deposited  by  a  temporary  administrator,  ns  prescribed 
in  this  article,  cannot  be  withdrawn,  except  upon  the  order  of 
the  surrogate,  a  certified  copy  of  which  must  be  presented  to  the 
depositary.  Such  an  order  may  be  made  upon  two  days*  notice 
of  the  application  therefor,  given  to  all  the  parties  to  the  special 
proceeding,  in  which  the  temporary  administrator  was  appomted, 
who  appeared  therein;   but  not  otherwise. 

Id.,  I  6. 

S  2681.  Notices  reqalred  by  this  articles  how^  flri'ven. 

A  notice  required  to  bo  given,  as  prescribed  in  this  article, 
to  a  party  other  than  the  temporary  administrator,  must  be 
served  upon  the  nttornoy  of  the  party  to  whom  notice  is  to  be 
given:  or.  If  he  has  not  npp<»ared  by  an  attorney,  upon  the  party, 
in  like  manner  ns  a  notice  mny  be  served  upon  an  Attorney  in 
a  civil  action,  brought  in  the  supreme  court.  But  where  the 
attorney  or  party  to  be  served  does  not  reside  in  the  surrogate's 
county;  or  where  the  attorney  for  a  party  has  died,  and  no 
other  appearance  for  that  party  has  been  filed  in  the  surrogate's 
office;  the  surrogate  may,  by  order,  dispense  with  notice  to  that 
party;  or  may  require  notice  to  be  given  to  him,  in  any  manner 
which  he  thinks  proper, 

S  2082.  TVhen  time  to  run  for  or  airainst  the  estate. 

Section  2598  of  this  net  doos  not  affect  any  proceeding  In 
favor  of  or  against  an  exiTUtor,  or  an  administrator  \t\  chief, 
where  a  temporary  ndniinistrator  of  the  same  estate  has  been 
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appointed,  except  as  otherwise  prescribed  in  section  2673  and 
section  2674  of  this  act. 

I    2688.  Application    of   thlu   chapter    to   collectors,    etc., 
l&eretofore  appointed. 

Each  provision  of  this  chapter,  imposing  a  duty  or  liability 
upon  a  temporary  administrator,  appointed  upon  the  estate  of 
a  decedent,  or  his  sureties;  or  conferring  upon  the  surrogate 
power  or  authority  with  respect  to  such  a  temporary  adminis- 
trator, or  his  sureties:  applies  to  a  collorfor  or  sppcinl  admin- 
istrator, appointed  before  this  chapter  takes  effect,  and  his 
sureties;  except  so  far  ns  it  is  repugnant  to  the  provisions  of  law 
in  force,  when  the  collector  or  spocinl  administrator  was  ajh 
pointed,  or  to  the  letters  issuetl  to  him. 
48  75a 
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ARTlCIiB  SIXTH. 

BevoecUion  of  letters  testamentary  and  letters  of  ccdministratian* 

Sec.  2684.  Bevocatlon  of  letters,  upon  proof  of  will,  or  reyocatlon  of  probate, 
etc. 
2660.  RcTOcation  of  letters  for  diaquallflcation,  mUcoDdoct,  etc. 
2680.  Petition;   cltntiou   tnereapoo. 

2687.  Hearing;   decree. 

2688.  Dedree  not  to  affect  testamentary  trnsta. 

268D.  Application  by  executor,  etc.,  ior  revocation  of  letters* 
2680.  Proceedings  thereupon. 

2691.  In  what  cases  letters  may  be  revolted  without  a  citation. 
2602.  Remaining  executoia  may  act,   wbeie  letters  of  one  revolted. 
2683.  In  other  cases,  successor  to  be  appointed. 

1  2684.  Revocation  of  letters^  upon  proof  of  iHll  or  re« 
▼ocAtion  of  probate,  etc. 

Where,  after  letters  of  administration,  on  the  ground  of  intea- 
tacy,  have  been  granted,  a  will  is  admitted  to  probate,  and 
letters  are  issued  thcreuiwn;  or  where,  after  letters  have  been 
issued  upon  a  will,  the  probate  thereof  is  revoked,  or  a  subse- 
quent will  is  admitted  to  probate,  and  letters  are  issued  there- 
upon; the  decree,  granting  or  revoking  probate,  must  revoke  the 
formec  letters. 

2  R.  S.  78.  §  46  (2  Edm.  80).      See  9  2603.  ante. 

§  2686.  ReTOcatton  of  letters  for  disanallllcatloii,  mis- 
condncty  etc. 

In  either  of  the  following  cases,  a  creditor,  or  person  inter- 
ested in  the  estate  of  a  decedent,  may  present,  to  the  surrogate's 
court,  from  which  letters  were  issucni  to  an  executor  or  admin- 
istrator, a  written  petition,  duly  verified,  praying  for  a  decree 
revoking  those  letters;  and  that  the  executor  or  administratoi 
may  be  cited  to  show  cause,  why  a  decree  should  not  be  madr 
accordingly: 

1.  Where  the  executor  or  administrator  was,  when  letters 
were  issued  to  him,  or  has  since  become,  incompetent,  or  dis- 
qualified by  law  to  net  ns  such;  and  the  grounds  of  the  objection 
did  not  exist,  or  the  objection  was  not  taken  by  the  petitioner, 
or  a  person  whom  he  represents,  upon  the  hearing  of  the  appli- 
cation for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  irapropr»rl.v  applied 
the  money  or  other  assets  in  his  hands,  or  lnve8te<l  mon?y  in 
securities  unauthorized  by  law,  or  otherwise  improvidontly  man- 
aged or  injured  the  property  committed  to  his  charge;  or  by 
reason  of  other  misconouct  in  the  execution  of  his  office,  or 
disbonesty,  drunkenness,  improvidence,  or  want  of  understanding; 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  pnrropnte.  con- 
tained in  a  decree  or  order;  or  any  provision  of  law,  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters  was  obtained  by  a  false 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances  are 
such,  that  they  do  not  nfford  adequate  semritv  to  the  creditors 
nr  persons  interrstpd.  for  the  due  administration  of  the  estate. 

ft.  In  the  case  of  an  ox«^outor,  where  ho  has  removed  or  is 
ftbout  to  remove  from  the  State,  and  the  case  is  not  one,  wher« 
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a   non-resident   executor   would   be   entitled   to   letters    without 
giving  a  bond. 

7.  In  the  ease  of  an  executor,  where,  by  the  terms  of  the 
will,  his  office  was  to  cease  upon  a  coniiugeucy,  wnica  uas 
happened. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon 
the  estate  of  an  absentee,  vxhere  it  is  shown  thai  the  absentee 
has  returned;  or  that  he  Is  living,  and  capable  of  returning  and 
resuming  the  management  of  his  affairs;  or  that  an  executor,  or 
an  administrator  in  chief  has  been  appointed  ui)on  his  estate;  or 
that  a  committee  of  his  property  has  been  appointed  by  a  com- 
petent court  of  the  State.. 

2  &.   S.  72  (2  Edm.  73);  L.    1837,   cli.  400,  |  84  (4  Bdm.  403). 

I'  22686.  Petition  I  efttatioa   tbereitpon. 

A  petition,  presented  as  prescribed  in  the  last  section,  must 
8^t  forth  the  facts  and  circumstances,  showing  that  the  caae 
is  one  of  those  therein  specified.  Upon  proof,  by  affidavit  or  oral 
testimony,  satisfactory  to  the  surrogate,  of  the  truth  of  the 
allegations  contained  in  the  petition,  a  citation  must  be  issued 
according  to  the  prayer  thereof;  except  that,  wheire  the  case  is 
within  subdivision  fifth  of  the  last  section,  and  the  exeeotor 
has  given  a  bond,  as  prescribed  in  article  first  of  this  title,  the 
surrogate  may,  in  his  discretion,  entertain  or  decline  to  entertain 
the  application. 

I  2687.  Hearing  I  deeree. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  Inst 
section,  if  the  objections,  or  any  of  them,  are  established  to 
the  surrogate's  satisfaction,  he  must  make  a  decree,  revoking 
the  letters  issued  to  the  person  complained  of.  But  the  surrogate 
may,  in  his  discretion,  dismiss  the  proceedings,  upon  such  terms, 
as  to  costs,  as  justice  requires,  and  may  allow  the  letters  to 
remain  unrevoked,  in  either  of  the  following  cases: 

1.  Where  the  case  is  within  subdivision  third  of  the  last  sec- 
tion but  one.  If  the  direction  of  the  surrogate  or  the  provision 
of  law  is  obeyed,  and  suitable  amends  made  to  each  person 
injured  by  the  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  is  within  subdivision  fourth  of  that  section, 
if  the  person  cited  is  entitled  to  letters,  notwithstanding  the 
false  suggestion. 

3.  Where  the  case  is  within  subdivision  fifth  of  that  section, 
if  the  executor  gives,  within  a  reasonable  time,  not  exceeding 
five  days,  a  bond,  as  prescribed  in  article  first  of  this  title. 

2  R.  S.  72.  SI  20  and  21  (2  Edm.  7?^ 

I  2688.  Deeree  not  to  aWeet  testamentary  trnsts. 

Where  an  executor  or  an  administrator  is  also  a  testamentary 
trustee,  a  decree  revoking  his  letters  does  not  affect  his  power 
or  authority  as  testamentary  trustee,  except  in  the  case  spe- 
cially prescribed  for  that  purpose,  in  title  sixth  of  this  chapter. 

i  2089.  Applieation  by  exeentor,  ete.,  for  reyooatlon  of 
letters. 

An  executor  or  administrator  may.  at  any  time,  present,  to 
the  surrogate's  court  a  written  netition,  duly  verified,  praying 
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that  hi8  accouut  may  be  judicially  settled;  that  a  decree  may 
thereupou  bc  made,  rovokiug  his  letters,  and  discharging  him 
accurdiugly:  and  that  the  same  uersous  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made,  who  must  be 
cited  upou  a  petition  for  a  judicial  settlement  of  his  account,  as 
prescribed  in  article  second  of  title  fourth  of  this  chapter,  ^^he 
petition  must  set  forth  tbo  facts  upon  which  the  application  la 
founded;  and  it  must,  in  all  other  respects,  conform  to  a  petition 
praying  for  a  judicial  settlement  of  the  account  of  an  executor 
or  administrator.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertain  the  application. 

L.    1870,   ch.   8&9,    S  8. 

I  2080.  ProceedliMrii    tlterevpon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed  in 
the  laat  section,  the  proceedings  thereupon  must  be,  in  all  re- 
spects, the  same,  as  upon  a  petition  for  a  judicial  settlement  of 
the  petitioner's  account;  except  that,  upon  the  hearing,  the  surro- 
gate must  first  determine,  whether  sufficient  reasons  exist  for 
granting  the  prayer  of  the  iietition.  If  he  determines  that  they 
exist,  he  must  make  an  order  accordingly,  and  allowing  the  peti- 
tioner to  account,  for  the  puriKtse  of  being  discharged,  upon 
his  fully  accounting,  and  paying  over  all  money  which  is  found 
to  be  due  from  him  to  tbe  estate,  and  delivering  oyer  all  books, 
papers,  and  other  proi)erty  of  the  estate  in  his  hands,  either  into 
the  surrogate's  court,  or  in  suoh  a  manner  as  the  surrogate  directs, 
a  decree  may  bc  made,  revoking  the  petitioner's  letters,  and  dis- 
charging him  accordingly. 

Id.,  part  of  S  3. 

f  2091.  In  ^bat  canes  letters  may  be  rejoiced  witbout 
a  citation. 

In  either  of  the  following  cases,  the  surrogate  must  make  a 
decree,  revoking  letters  testamentary  or  letters  of  administration, 
issued  from  his  court,  without  a  petition  or  the  issuing  of  a 
citation: 

1.  "Where  the  person,  to  whom  the  letters  were  issued,  is  not 
a  resident  of  the  State,  or  is  absent  therefrom;  and,  upon  being 
duly  cited  to  account,  neglects  to  a[)pear  upon  the  return  of  the 
citation,  without  showing  a  satisfactory  excuse  therefor;  and 
the  surrogate  has  not  sufficient  reason  to  believe  that  such  an 
excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case  pre- 
scribed by  law,  cannot  be  personally  served  upon  him,  by  reason 
of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventorr, 
suth  a  person  has  r<^mnined,  for  thirty  days,  committed  to  jail, 
un(fer  the  surrogate's  order,  granted  in  proceedings  taken  as 
prescribed  in  section  2715  of  this  act. 

4.  In  the  case  of  a  temporary  administrator,  where  an  order 
has  been  made  and  served,  as  prescribed  in  section  2679  of  this 
act,  directing  him  to  deposit  money,  or  show  cause  why  a  war- 
rant of  attachment  should  not  issue  against  him;  and  a  warrant 
of  attachment,  issued  thereupon,  has  been  returned  not  seryed 
npon  him. 

L.  1846,  ch.  288.  part  of  §  t  (4  Edm.  603);  2  R.  8.  85.  |  IS  (S  Bdm.  8D. 
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S  2092.  Remaining  ex«.>cutors  may  act,  wlicre  letters  of 
one  revoked. 

Where  one  of  two  or  more  executors  or  administrators  dies,  or 
becomes  a  lunatic,  or  is  convicted  of  an  infamous  offence,  or 
becomes  otherwise  iucapable  of  discharging  the  trust  reposed  in 
him;  or  where  letters  are  i evoked  with  respect  to  one  of  them, 
a  successor  to  the  person,  whose  letters  are  revoked,  shall  not 
be  appointed,  except  where  such  an  appointment  is  necessary, 
in  order  to  comply  with  the  express  terms  of  a  will;  but  the 
others  may  proceed  and  complete  the  administration  of  the  estate, 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding,  brought  by  or  against  all. 

2  R.  8.  78,  9  44  (2  Edm.  79);  L.  1837.  cb.  460,  «  83  (4  Edm.  483). 

I  aOOS.  In  otiier  cases,  sneceMsor  to  be  appointed. 

When  all  the  executors  or  all  the  administrators,  to  whom 
letters  have  been  issued,  die,  or  become  incapable,  as  prescribed 
in  the  last  section,  or  the  letters  are  revoked  as  to  all  of  them; 
the  surrogate  must  grant  lctt(^^s  of  administration  to  one  or  more 
persons  as  their  successors,  in  like  manner  as  if  the  former 
letters  had  not  been  issued;  and  the  proceedings  to  procure  the 
grant  of  such  letters,  are  the  same,  and  the  same  security  shall 
be  requiied,  as  in  a  case  of  intestacy,  except  that  the  surrogate 
mny,  in  his  discretion,  in  case  where  the  estate  has  been  par- 
tially administered  upon  by  the  former  representative  or  repre- 
sentatives, fix  as  the  penalty  of  the  bond  to  be  given  by  such 
successor  or  successors,  a  sum  not  less  than  twice  the  value  of 
the  assets  of  the  estate  remaining  unadministered. 

Id.,  f  45.'     See  |  2606. 
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article:  SBVE3NTH. 

Fbreign  wUU;  ancUiary  letters. 

Sec.  2U94.  Testamentary  disposltiionB ;  what  law  goverDS. 
2096.  Aucillary   letters   upon   foreign    probate. 
2MiU6.  Id.;   upon   foreign   grant  of   admluUtratlon. 
2t)97.  To    wbom   ancillary    letten   granted. 
2008.  Petition;    citntlon. 
26U9.  Healing;  security. 

2700.  I'ersons  acting  under  ancillary  letters  must  transmit  assets. 

2701.  Id.;  wiieu  tbey  may  Lk^  directed  to  pay,  etc.,  without  transmlflBlon. 

2702.  Id.;  general  powers  and  duties. 

2703.  Ileeoi-diug  wills  proved  in  other  states,  etc. 

2704.  Papers  recorded,   etc.;  how  authenticated. 

2705.  [Repealed.! 

§  2694.  TeHtntnentary   diiipoHlttons}   what  law  grovema. 

The  validity  and  effect  of  a  testamentary  disposition  of  real 
property,  situatcKl  within  the  State,  or  of  an  interest  in  real 
property  so  situated,  which  would  descend  to  the  heir  of  an 
intestate,  and  the  manner  in  which  such  property  or  such  an 
interest  descends,  whore  it  is  not  disposed  of  by  will,  are  regu- 
lated by  the  laws  of  the  State,  without  regard  to  the  residence 
of  the  decedent.  Except  where  special  provision  is  otherwise 
made  by  law,  the  validity  and  effect  of  a  testamentary  disi)08t- 
tion  of  any  other  property  situated  within  the  State,  and  the 
ownership  and  disposition  of  such  property,  where  it  is  not  dis- 
posed of  by  will,  are  regulated  by  the  laws  of  the  state  or  country, 
of  which  the  decedent  was  a  resident,  at  the  time  of  his  death. 

See  {  2611. 

I  S695.  [Am*d,  1888.]  Ancillary  letters  upon  foreign  probn  to. 

Where  a  will  of  personal  property,  made  by  a  person  who  re- 
sided without  the  State  at  the  time  of  the  execution  ther€H)f,  or 
at  the  time  of  his  death,  has  been  admitted  to  probate,  within 
the  foreign  country,  or  within  the  state,  or  the  territory  of  the 
United  States,  where  it  was  executed,  or  where  the  testator 
resided  at  the  time  of  his  death;  the  surrogate's  court,  having 
jurisdiction  of  the  estate,  must,  upon  an  application  made  as 
prescribed  in  this  article,  accompanied  by  a  copy  of  the  will,  and 
of  the  foreign  letters,  if  any  have  been  issued,  authenticated  as 
prescribed  in  this  article,  record  the  will  and  foreign  letters,  and 
issue  thereupon  ancillary  letters  testamentary,  or  ancillary  letters 
of  administration  with  the  will  annexed,  as  the  case  requires. 

2  R.  S.  67.  S  68a  (2  Edm.  68);  L.  1840,  cb.  384,  fi  2  (4  Edm.  001);  L.  1888, 
ch.  400. 

I  268e.  [Am'd,  1888.]  Id.|  upon  foretflm  irrant  of  adminis- 
tration. 

Upon  application  by  the  party  entitled,  as  hereinafter  provided, 
or  by  his  auly  authorized  attorney  in  fact,  made  as  prescribed  in 
this  article,  to  a  surrogate's  court  having  jurisdiction  of  the  es- 
tate; and  upon  the  presentation  of  a  copy,  authenticated  as  pre- 
scribed in  this  article,  of  letters  of  administration  upon  the  estate 
of  a  decedent  who  resided,  nt  the  time  of  his  death,  without  this 
State,  but  within  the  United  States,  granted  within  the  state  or 
territory  where  the  decedent  so  resided;  or  in  cases  where  the 
decedent,  at  the  time  of  his  death,  resided  without  the  United 
States,  upon  the  presentation  to  such  surrogate's  court  of  satis- 
factory proof  that  the  party  so  nnplyiug  either  personally  or  by 
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3uch  attorney  in  fact,  is  entitled  to  the  posBension  'm  the  foreign 
country  of  the  personal  estate  of  such  decedent,  the  surrogate's 
court  to  which  such  a  copy  of  such  foreign  letters  so  authenti- 
cated, or  such  proof  is  so  presented,  must  issue  ancillary  letters  of 
administration,  in  accordance  therewith;  except  in  the  foUowiag 
cases: 

1.  Where  ancillary  letters  have  been  previously  issued,  as  pre- 
scribed in  the  last  section. 

2.  Where  an  aiiplication,  for  letters  of  administration  upon 
the  estate,  has  been  made  by  a  relative  of  the  decedent,  wh( 
is  legally  competent  to  act,  to  a  surrogate's  court  of  the  State, 
having  jurisdiction  to  grant  the  same;  and  letters  have  been 
granted  accordingly  or  the  application  has  not  been  finally  dis- 
posed of. 

2  n.  S.  75.  §  31  (2  Edm.  77);  L.  1888.  cb.  496. 

I  2007.  [Aiii*d,  1881.1  To  ivhom  OAciUnry  leUem  flnrai^te^. 

%\  here  the  will  specially  appoints  one  or  more  persons  as  the  ex- 
ecutors thereof,  with  respect  to  personal  property  situated  within 
the  State,  the  ancillary  letters  testamentary  must  be  dLi,'ected  to 
the  iKMsons  so  appointed,  or  to  those  who  are  conipdeut  to  act 
and  qualify.  If  all  are  incompetent,  or  fail  to.  qualify,  or  In  a 
case  where  8U<rh  an  api)(>intment  is  not  made,  aji'iJlary  letters 
testamentary,  or  ancillary  U»tters  of  administration,  issneil  as  pre- 
scribed in  this  article,  u)U8t  be  directed  to  the  person  named  in 
the  foreign  letters,  or  to  the  person  otherwise  entitled  to  the  pos- 
session of  the  personal  prop^Tty  of  the  decedent,  unless  anotiier 
person  applies  therefor,  and  files  with  his  |H^tition.  an  instrument, 
executed  by  the  foreign  executor  or  administrator,  or  person  oth- 
erwise entitled  as  aforesaid;  or  if  there  are  two  or  more,  by  all 
who  have  qualilied  and  are  nctinlr;  and  also  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
th«  county,  authorizing  the  petitioner  to  receive  such  aneiUjiry 
letters;  in  which  case,  the  surrogate  nmst,  if  the  petitioner  is  a  fit 
aad  competent  person,  issue  such  letters  directed  to  him.  Wl^ere 
two  or  more  in^rsons  are  named  in  the  foreicrn  letters,  or  in  an  m- 
stniment  executed  as  prescribed  in  this  section,  the  ancillary  let- 
ters may  be  dir(>cted  to  either  or  any  of  them,  without  pam'ng  the 
others,  if  the  others  fail  to  qualify,  or  if,  for  good  cause  shown,  to 
the  surrogate's  satisfaction,  the  decree  so  directs. 

h.  1868.  ch.  403.  §  1  (6  Edm.  144). 

S  20&8.    [Am'a,  1800.]    Petition;  citation. 

An  application  for  ancillary  letters,  testamentary,  or  ancillary 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
made  by  petition.  Upon  the  presentation  thereof,  the  surrogate 
must  ascertain,  to  his  satisfaction,  whether  any  creditors,  or  per- 
sons claiming  to  be  creditors  of  the  decedent  reside  within  the 
State;  and  if  so.  the  name  and  residence  of  each  creditor,  or  per- 
son claiming  to  be  a  creditor,  so  far  as  the  same  may  be  aacer- 
tained.  Unless  such  creditors  shall  file  duly  acknow^ledged 
waivers  of  the  issuance  and  service  of  citation,  he  must  there- 
upon issue  a  citation,  directed  to  each  p<n'son  whose  name  and 
residence  have  been  so  ascertained,  and  also  directed  generally  to 
all  creditors,  or  persons  claiming  to  be  creditors,  of  the  decedent. 
Any  such  person,  although  not  cited  by  his  name,  may  appear, 
and  contest  the  application,  and  thus  make,  himself  a  parly  to 
the  special  proceeding.  (See  Tax  L.,  ft   228.) 

Id.,il3aiul8(6Bdm.  144);L.  1899,oli.  717.    In  effMt  8«pt.  1, 18M. 
»  W9 
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f  S699.  Heartns  |  ■ecvrtty. 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain, 
as  nearly  as  he  can  do  so,  the  amount  of  debts  due,  or  claimed 
to  be  due,  from  the  decedent  to  residents  of  the  State.  Before 
ahcillary  letters  are  issued^  the  person,  to  whom  they  are  awarded 
must  qualify,  as  prescribed  in  article  fourth  of  this  title,  for  the 
qualification  of  an  administrator  upon  the  estate  of  an  intestate; 
except  that  the  penalty  of  the  bond  may,  in  the  discretion  of  the 
surrogate,  be  in  such  a  sum,  not  exceeding  twice  the  amount 
which  appears  to  be  due  from  the  decedent  to  residents  of  the 
State,  as  will,  in  the  surrogate's  opinion,  effectually  secure  the 
payment  of  those  debts;  or  the  sums  which  the  resident  creditors 
will  be  entitled  to  receive,  from  the  persons  to  whom  the  letters 
are  issued,  upon  an  accounting  and  distribution,  either  within  the 
State,  or  within  the  jurisdiction  where  the  principal  letters  were 
issued. 

L.    1803,    ch.    403,    pftrt  of   |    1. 

}  2700.  Persona  actlnff  under  anotllarT'  letters  mvst 
transmit  assets. 

The  person  to  whom  ancillary  letters  are  issued,  as  prescribed 
in  this  article,  must,  unless  otherwise  directed  in  the  decree 
awarding  the  letters:  or  in  a  decree  made  upon  an  accounting; 
or  by  an  order  of  the  surrogate,  made  during  the  administration 
of  the  estate;  or  by  the  judgment  or  order  of  a  court  of  record, 
in  an  action  to  which  that  person  is  a  party;  transmit  the  money 
and  other  personal  property  of  the  decedent,  received  by  him, 
after  the  letters  are  issued,  or  then  in  his  hands  in  another 
capacity,  to  the  State,  territory,  or  country,  where  the  principal 
letters  were  granted,  to  be  disposed  of  pursuant  to  the  laws 
thereof.  Money  or  other  property,  so  transmitted  by  him,  at 
any  time  before  he  is  so  directed  to  retain  it,  must  be  allowed 
to  him  upon  an  accounting. 

%  2701.  Id.;  when  they  may  be  directed  to  pay,  etc.,  with- 
out transmission. 

The  surrogate's  court,  or  any  court  of  the  State,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  may,  in  a  proper  case,  by  its  judgment  or 
decree,  direct  a  person,  to  whom  ancillary  letters  are  issued  as 
prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  avails 
of  the  property,  received  by  him  under  the  ancillary  letters,  and 
with  which  he  is  chargeable  upon  his  accounting,  the  debts  of 
the  decedent,  due  to  creditors  residing  within  the  State;  or,  if 
the  amount  of  all  the  decedent's  debts,  here  a^id  elsewhere, 
exceeds  the  amount  of  all  the  decedent's  personal  property,  ap- 
plicable thereto,  to  pay  such  a  sum  to  each  creditor,  residing 
within  the  State,  as  equals  that  creditor's  share  of  all  the  dis- 
tributable assets,  or  to  distribute  the  same  among  legatees  or  next 
of  kin,  or  otherwise  dispose  of  the  same,  as  justice  requires. 
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§  2702.  Id.  I  8:eiieral*po^fer«  iLnfl  duties. 

The  provisions  of  this  chapter,  relating  to  tho  riprhts,  powers, 
duties,  and  liabilities  of  an  executor  or  adiuinistrator,  apply  to 
d  person  to  whom  ancillary  letters  are  granted,  as  prescribed  in 
this  article;  except  those  contained  in  title  fifth  theretif;  or  where 
special  provision  is  otherwise  made  in  this  article;  or  where  a 
contrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from, 
the  context. 


I  2703.  [Am'd.  1888,  1807,  1900.]  Recording  will  proved 
in  othc^r  State*. 

Where  real  property  situated  within  this  State,  or  an  interest 
therein,  is  devwed  or  made  subject  to  a  power  of  dispo«itiou  by 
a  will  duly  executed  in  conformity  with  the  laws  of  this  Stale, 
of  a  person  who  was  at  the  time  of  his,  or  her  death,  a  resident 
els<»where  within  the  United  States,  or  in  a  foreign  country,  and 
such  will  has  been  admitted  to  probate  within  the  State  or  terri- 
tory, or  foreign  country,  where  the  decedent  so  resided,  and  is 
f'led  or  recorded  in  the  proper  otBce  as  prescribed  by  the  laws 
of  that  State  or  territory  or  foreign  country  a  copy  of  such 
will  or  of  the  record  thereof  and  of  the  proofs  or  of  the  records 
thereof,  or  if  the  proofs  are  not  on  file  or  recorded  in  such  office, 
of  anv  statement,  on  file  or  recorded  in  such  office,  of  the  sub- 
stance of  Ihc  proofs,  authenticated  as  prescribed  in  this  article, 
or  if  no  proofs  and  no  statement  of  the  substance  of  the  proofs 
be  on  file  or  recorded  in  such  office,  a  copy  of  such  will  or 
of  the  record  thereof,  authenticated  as  prescribed  in  this  article, 
accompanied  by  a  certificate  that  no  proofs  or  statement  of  the 
substance  of  poof  of  such  will,  are  or  is  on  file  or  recorded  in 
such  office,  maae  and  likewise  authenticated  as  prescribed  in 
this  artirle,  may  be  recorded  in  the  office  of  the  surrogate  of  any 
county  in  this  State  where  such  real  property*  is  situated;  and 
such  record  in  the  office  of  such  surrogate  or  an  exemplifiecl  copy 
thereof  shall  be  presumptive  evidence  of  such  will  and  of  the 
execution  thereof,  in  any  action  or  special  proceeding  relating  to 
such  real  property. 

1,.  TSM.Ph.  811  (6Kdin.  654),  am»d,I*.  1872,  ch.  680  (9  E<lm.  420),  am»d.  L.1878,  ch.SWi 
i..  1888.  cki.  496 1  L.  1B07,  ch.  6U5 ;  L.  1900^  ch.  633.    In  effect  Sept.  1, 1900. 

f  2704.  [Am'd,  18HH,  1H97.  100.1,  1005,  1008.]  Papem  re- 
corded, ct  ceternf  hu>T  authenticated. 

To  entitle  a  copy  of  a  will  admitted  to  prolmte  or  of  letters 
testamentary  or  of  letters  of  administration,  ;;ranted  in  any  other 
state  or  in  any  territory  of  th«»  I'niit'd  Stales,  and  of  the  proofs 
or  of  any  sluienjenl  of  the  stibstiime  of  the  i)r(j<)i"s  (.f  any  siuh 
will,  or  of  the  record  of  any  su- h  will,  letters,  jiroofs  or  siate- 
nent,  to  Im?  rreor<liMl  <>r  use<l  in  tlfs  slate  as  i>rovi(l(Ml  in  this  ar- 
ticle, such  cojiy  must  be  authenticat<Ml  by  the  seal  of  the  court 
or  otficer  by  which  or  whom  such  will  was  admit  IlmI  t  >  pmbate 
or  such  letters  Avere  granted,  or  having  the  custody  of  the  same 
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or  of  the  record  thereof,  and  the  signature  of  a  judge  of  such 
court  or  the  signature  of  such  officer  and  of  tho. clerk  of  such 
court  or  officer  if  any;  aud  nm.st  be  furtiior  aulhenticated  f»y  a 
certificafi  under  the  great  '>r  |»rin«fipal  f<eal  of  su(h  state  cr 
territorj%  and  the  signature  of  the  officer  who  has  the  custody 
of  such  seal,  to  the  effect  that  the  court  or  officer  by  which  or 
whom  such  will  was  admitted  to  probate  or  such  letters  were 
granted,  was  duly  authorized  by  the  laws  of  such  state  or  ter- 
ritory to  admit  wills  to  probate  or  to  grant  letters  testamentary 
or  of  administration  and  to  keep  the  same  and  records  thereof; 
that  the  seal  of  such  court  or  officer  affixed  to  such  copy  is  genu- 
ine, and  that  the  officer  making  such  certificate  under  such  seal 
of  such  state  or  territory  verily  believes  that  each  of  tlic  signa- 
tures attesting  such  copy  is  genuine;  and  to  futitle  any  certificate 
concerning  proofs  accompanying  the  copy  of  the  will  or  of  ihe 
record  so  authenticated,  to  be  recorded  or  used  in  this  state,  as 
provided  in  this  article,  such  certificate  must  be  under  the  seal 
of  the  court  or  officer  by  which  or  whom  such  will  was  admitted 
to  probate,  or  having  the  custody  of  such  will  or  record,  and  the 
signature  of  a  judge  or  the  clerk  of  such  court,  or  the  signature 
of  such  officer,  authenticated  by  a  certificate  under  such  great  or 
principal  seal  of  such  state  or  territory,  and  the  signature  of  the 
officer  having  the  custody  thereof,  to  the  effect  that  the  se.al  of 
the  court  or  officer  affixed  to  such  certificate  concerning  proofs 
is  genuine  and  that  such  officer  making  such  certificate  under 
such  seal  of  such  state  or  territory,  verily  believes  that  the  sig- 
nature to  such  certificate  concerning  proofs  is  genuine.  To  •en- 
title a  copy  of  a  will  admitted  to  probate  or  of  letters  testament- 
ary or  of  letters  of  administration  granted  in  a  foreign  country, 
and  of  the  proofs  or  of  any  statement  of  the  substance  of 
the  proofs  of  any  such  will  or  of  the  record  of  any  such 
will,  letters,  proofs  or  statement  to  be  recorded  or  used  in  this 
state,  as  provided  in  this  article,  such  copy  must  be  authenti- 
cated in  the  manner  prescribed  by  the  laws  of  such  foreign  coun- 
try for  the  authentication  of  a  copy  of  such  a  record  or  paper; 
and  there  must  be  annexed  thereto  a  certificate  of  a  consul- 
general,  vice-consul-general,  deputy-consul-general,  consul,  vice- 
consul  or  deputy  consul  of  the  Uuited  States  residing  wltliin  the 
country  in  which  such  will  was  so  admitted  to  prolwite  or  such 
letters  were  granted,  under  his  seal  of  office  or  the  seal  of  the 
consulate  to  which  he  is  attached,  to  the  effect  that  such  authen- 
tication is  regular  and  in  conformity  to  the  laws  of  such  foreign 
country,  and  also  that  the  court  or  officer  by  which  or  by  whom 
such  will  was  so  admitted  to  probate  or  such  letters  were  granted 
was  duly  authorized  by  the  laws  of  such  foreign  country  to 
admit  wills  to  probate  or  to  grant  letters  testamentary  or  of 
administration  and  to  keep  the  same  and  records  thereof;  and  to 
entitle  any  certificate  concerning  proofs  accompanying  the  copy 
of  the  will,  or  of  the  record  so  authenticated,  to  be  recorded  or 
used   in  this   state,   as   provided   in   this  article,   such   certificate 

762 


c.  18,  t.  3,  a.  7  A.NCILLAKY  LETTERS.  §  2705 

must  hi'  similarly'  authenticated  and  thore  must  be  annexed 
thereto  a  similar  certilicate  by  a  consul-general,  vice-eoiisul-gen- 
cral,  deputy-eonsul-general,  eonsul,  viee-cousui  or  deputy -uuiisul  of 
the  Lnited  States. 

L.   1807,  cb.  atS;  L.   1903.  ch.  472;   L.    lt)05,  cb.  347;  L.   1908,   th.   270.     In 
effect  fc>opt.   1,   1008. 

8  i:705.   [Repealed  by   L.   1888,   ch.  495. J 
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TITLE  IV. 

Proceedings  hy  or  against    an   executor   or    administratoi 
touching*  the  administration  and  settl-.-ment  of  tho  estate. 

Article  1.  Aid.  Bupervi&Ion,  and  control  of  un  executor  or  administrator. 
2.  Accouiui:ig;  nud  settlement  of  the  ostutu. 

ART1CL.B   FIRST. 

Aid,  Hupcr vision^  and  control  of  an  cjccr.utor  or  (ulmihistiator, 

See.  2706.  Liability   of  persons  nuaathorized  to  net  as  cxcculon  or  sdm  nla- 

tratoi-s. 

2707.  rrorifuiiiKs   to  discover   i>roi)orty  witbbold.   eic. 

2708.  Order;  service  of  citation  and  order;   otUcors  ubo  may   act  in  ■or- 

rotate 'h  a  line  nee. 

2709.  Examination  and  dt'cree. 

2710.  Sfcurlly  to  prevent  decree;  warrant  to  selae  prtpcrty. 
2V11.  .\ Plaint  men t  of  apprui^-eia  and  appraisal. 

2712.   What  sliall  be  deemed  itHMCts. 

27i;i.   Kxemption    for    widow    and    children. 

2714.  Contents  of  inventory. 

2715.  Iteturn  of  Inventory. 
271(1.  Id.;  bow  compelled. 
i7l7.  Sale  of  pers4^nal  proiK-rty. 
271N.   .Ah-certalnment  of  debts. 

2719.  I'aymt'iit  of  del»tB. 

2720.  ApiMirtionment  of  renlH,  annuities  and  dividends. 

2721.  Puyment  of  legacies. 

S  270«.  [Am*<I,  1803.]  Liability  of  pemoim  nnantliorla^d 
to  uvt   an    oxecutom    cr    adiiiiiilMtriit<»rH. 

Kvory  i)(*rM>n  Ju'roiuiuj;  jxisKi'sstMl  of  proportj'  of  a  testator  or 
hitostatc,  without  Immii;:  tlicrrio  <hily  authorized  as  executor  or 
acliiiiiiislrator.  or  without  authoritv  iroin  th<'  cxooiitor  or  adiuin- 
islrator,  is  liaMe  to  n^H^iunt  for  the  full  value  of  such  property 
to  every  porsou  eutitlcMl  thereto,  ami  shall  not  be  allowed  to. 
retain  or  deduct  therefrom  any  dobt  due  to  him. 

L.   .1803.   cb.   68G. 

S  2707.  rAin*d,  1803,  1903.]  PriMseedinffs  to  discover  prop« 
erty  '«vithlicldy  etc. 

Au  executor  or  administrator  may  present  to  the  surrogate's 
<*ourt,  froiu  \\hi<h  letters  were  issued  to  him,  a  written  petition 
duly  verified  setting  forth,  ou  kuowledge,  or  information  and 
belief,  any  facts  tending  to  show  that  money  or  other  personal 
jiroperty  which  should  be  delivered  to  the  petitioner,  or  inehided 
in  an  inventory  or  appraisal,  is  in  the  possession,  under  the  eon- 
tr<  1  or  within  the  knowledge  or  information  of  a  person  who 
withholds  the  same  from  him;  or  who  refuses  to  impart  knowl- 
edge or  information  he  may  have  eoneerning  the  same,  or  to 
disriose  any  other  fact  which  will  aid«such  executor  or  adminis- 
trator in  making  discovery  of  such  property,  so  that  it  cannot 
be  inventoried  or  appraised;  and  praying  an  inquiry  respecting 
it,  and  that  tho  person  complained  of  may  be  cited  to  attend 
the  inquiry  and  be  exaiT!in(»d  accordingly,  and  to  deliver  the  prop- 
erty if  in  his  control.  The  petition  may  be  accompanied  by  an 
affidavit  or  other  evidencp  written  or  oral  tending  to  support  the 
allegation.^  thereof.  If  the  surrotrate  is  satisfied,  on  the  papers 
so  presented,  that  there  are  rensonable  grounds  for  the  inquiry, 
he  must  issue  a  citation  accordingly;  which  may  be  made  return- 
able forthwith,  or  at  a  future  time  fixed  by  the  surrogate,  and 
may  he  served  at  any  time  lie  fore  the  hearing.  Where  the  per- 
son or  any  of  :he  persons,  to  be  cited  does  not  reside,  c  •  is  noU 
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within  the  county  of  the  surrogate,  the  citation,  in  the  surrogate'* 
discretion,  may  require  him  to  appear  at  a  specified  time,  and 
place  within  the  county  where  he  resides  or  is  served  before  ith« 
surrogate  of  that  county. 

U  1603.  ch.  686;  L.  1903.  ch.    536.    In  effect  Sept.  Ip  1903. 

f  2708.  [Am'd»  1803,  1885, 1903.]  Order  |  •ervlce  of  ci4atlo» 
nnd  order;  offlcem  ^¥ho  mity  a.ct  In  mirroflrate'a  ab«ence.    . 

The  surrogate  must  annex  to  or  endorse  upon  the  citation  an 
order  requiring  the  party  cited  to  attend  personaUy,  at  the  time 
and  place  therein  specified.  The  citation  and  order  must  be  per-) 
Bonally  served,  and  service  thereof  is  ineffectual,  unless  it  is  ac^ 
companied  with  payment  or  tender  of  the  sum  required  by  law 
to  be  paid  or  tendered  to  a  witness  who  is  subpoenaed  to  attend 
a  trial  in  the  supreme  court. 

L.  1803.  ch.  686;  L.  1805,  ch.  046;  L.  1903,  ch.     S36.    In  effect  Sept,  1,  1903. 

S  2700.   [Am'd,  1893,  10O3.]     ExaminiLtlon  and  decree. 

On  the  attendance  of  a  person  to  whom  a  citation  is  issued, 
as  prescribed  in  this  article,  he  may  submit  an  answer  duly  veri- 
fied showing  cause  why  the  examination  should  not  proceed. 
The  surrogate  may  then  dismiss  the  proceeding  or  direct  the 
examination  to  proceed.  In  the  latter  case  he  must  be  sworn 
to  answer  truly  all  questions  put  to  him,  touching  the  inquiry 
prayj^d  for  in  the  petition;  and  he  may  be  examined  fully  and  at 
large  respecting  property  of  the  decedent,  or  of  which  the  dece- 
dent had  possession  at  the  time  of  or  within  two  years  before 
his  death.  A  refusal  to  attend  or  be  sworn,  or  to  answer  a 
question  which  the  surrogate  deternffnes  to  be  proper,  is  punish- 
able in  the  same  manner  as  a  like  refusal  by  a  witness  sub- 
poenaed to  attend  a  hearing  before  the  surrogate.  The  extent 
of  the  examination  shall  be  in  the  discretion  of  the  surrogate. 
If  the  witness  is  examined  concerning  any  personal  communicH'. 
tlon  or  transaction  botween  himself  and  the  decedent,  all  objec- 
tion under  section  eight  hundred  and  twenty-nine  to  his  testimony 
as  to  the  same  in  future  litigation  is  waived.  Either  party  may 
produce  further  evidence,  in  like  manner  and  with  like  effect  as 
on  a  trial. 

Old  nootlotis  2710.2712  consolidated ;  L.  1893,  ch.  686;  L.  1003.  ch.  526.  In 
offtct   Kept.   1,   1903. 

g  271 0.  fAm*d,  1893,  1003.]  Security  to  present  de«ree| 
T»'*'.rrn»it  t«>  Mel  re  iiroperty. 

If  the  fjicts  admitted  by  the  witness  show  that  he  is  in  the 
control  of  property  to  whose  immediate  po-ssession  the  petitioner 
is  entitled,  the  surrogate  may  decree  that  it  be  delivered  to  the 
petitioner.  If  the  witness  admits  having  the  control  of  the 
property,  but  the  facts  as  to  the  petitioner's  right  are  in  dispute, 
the  proceeding  shall  end,  unless  the  parties  consent  to  its  deter- 
mination by  the  surrogate,  in  which  case  it  shall  be  so  deter- 
mined. 

Old  mrtlons  2713-2714  consolidated;  L.  1893.  ch.  686;  L.  1003,  ch.  S26.  Iq 
offtct  Sfpt.   1,   1003. 

§  2711.  r.lm^d,  1803,  1001.]  Appointment  of  appraiiier«  and 
apprnlfial. 

On  the  application  of  an  executor  or  administrator,  the  stirr6- 
gate,  by  writing,  must  appoint  two  disinterested  appraisers,  as 
often  as  may  be  necessary,  to  appraise  the  personal  proporty  of  a 
deceased  person,  who  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  services,  to  be  allowed  by  the  surrogate, 
not  exceeding  for  each  the  sum  of  five  dollars  for  each  day  actu- 
ally employed  in  making  appraisement,  in  addition  to  expenses 
actually  and  necessarily  incurred.    The  number  of  d&ys'  servicea 
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rendered,  and  the  amount  of  such  expenses,  must  be  verified 
by  the  affidavit  of  the  appraiser,  delivered  to  the  executor  or 
udministrator,  and  adjusted  by  the  surrogate  before  payment  of 
the  fees.  The  executors  and  administrators,  within  a  reasonable 
time  after  qualifying  and  after  giving  a  notice  of  at  least  five 
4«y«  to  the  legatees,  and  next  of  kin,  residing  in  the  county 
where  the  property  is  situated,  and  posting  a  notice  in  three  of 
the  most  public  places  of  the  town,  specifying  the  time  and  place 
at  which  the  appraisement  will  be  mndc,  must  make  a  true  and 
perfect  inventory  of  all  the  personal  property  of  the  testator  or 
intestate;  and  if  in  different  and  distant  places  two  or  more 
such  inventories  as  may  be  necessary.  Before  making  the  ap- 
praisement, the  appraisers  must  take  and  subscribe  an  oath,  to 
be  inserted  in  the  inventory,  that  they  will  truly,  honestly  and 
impartially  appraise  the  personal  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability.  They  must 
in  the  presence  of  such  of  the  parties  interested  as  attend,  esti- 
mate and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  separately  with  the  value  thereof  in  dollars  and 
cents,  distinctly,  in  figures  opposite  to  the  articles  respectively. 
Service  of  the  notice  above  mentioned  may  be  either  personal  or 
in  the  manner  prescribed  by  section  seven  hundred  and  ninety- 
seven,  subdivision  one  and  section  seven  hundred  and  ninety-eight 
of  this  act. 
L.  1863,  ch.  686;  L.  1901,  ch.  195.     In  effect  Sept.  1,  1©01. 

S  2712.    [Am'd,  1893.]    What  ahall  be  deemed  assets. 

The  following  shall  be  deemed  assets  and  go  to  the  executors 
or  administrators,  to  be  applied  and  distributed  as  part  of  the 
personal  property  of  the  testator  or  intestate,  and  be  included  in 
the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in 
a  term  of  years  after  the  expiration  of  any  estate  tor  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of 
years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  cultiva- 
tion, except  growing  grass  and  fruit  ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  thj  time 
of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
money,  and  bank  bills,  or  other  circulating  medium,  things  in 
action,  and  stock  in  any  corporation  or  joint-stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  pro- 
visions, moneys  unpaid  on  contracts  for  the  sale  of  lands*  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section.  The  right  of  an  heir  to  any  property,  not 
enumerated  in  this  section,  which  by  the  common  law  would  de- 
■cead  to  him,  is  not  impaired  by  the  general  terms  of  this  section. 
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§  2713.    [Am'd,  180S.]    Exemption  for  wJdow  and  children. 

If  a  man  having  a  family  die,  leaving  a  widow  or  minor  child 
or  children,  the  following  articles  shall  not  be  deemed  assets,  but 
must  be  included  and  stated  in  the  inventory  of  the  estate  with- 
out being  appraised: 

1.  AH  spinning-wheels,  weaving-looms,  one  knitting-machine, 
one  sewing-machine,  and  stoves  put  up  or  kept  for  use  by  his 
family. 

2.  The  family  bible,  family  pictures  and  school-books,  used  by 
or  in  such  family,  and  books  not  exceeding  in  value  fifty  dollars, 
which  were  kept  and  used  as  part  of  the  family  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn 
and  cloth  manufactured  from  the  same;  one  cow,  two  swine, 
and  the  pork  of  such  swine,  and  necessary  food  for  such  swine, 
shf*ep  or  cow  for  sixty  days,  and  all  necessary  provisions  and 
fuel  *or  such  widow,  child  or  children  for  sixty  days  after  tHe 
death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding, 
necessary  cooking  utensils,  the  clothing  of  the  family,  the  clothes 
of  the  widow  and  her  ornaments  proper  for  her  station;  one  table, 
six  chairs,  twelve  knives  and  forks,  twelve  plates,  twelve  tea 
cups  and  saucers,  one  sugar  dish,  one  milk-pot,  one  tea-pot,  and 
twelve  spoons,  and  other  household  furniture  not  exceeding  one 
hundred  and  fifty  dollars  in  value. 

5.  Other  necessary  household  furniture,  provisions  or  other  per- 
sonal property,  in  the  discretion  of  the  appraisers,  to  the  value 
of  not  exceeding  one  hundred  and  fifty  dollars. 

Such  articles  and  property  shall  remain  in  the  possession  of -the 
widow,  if  there  be  one,  during  the  time,  she  lives  with  and  pro- 
vides for  such  minor  child  or  children.  If  she  ceases  so  to  do, 
she  shall  be  allowed  to  retain  as  her  own,  her  wearing  apparel, 
her  ornaments  and  one  bed,  bedstead  and  the  bedding  for  the 
same,  and  the  property  specified  in  subdivision  five;  and  the 
other  articles  so  exempted  shall  then  belong  to  such  minor  child 
or  children.  If  she  lives  with  and  provides  for  such  minor  child 
or  children  until  it  or  they  become  of  full  age,  all  the  articles 
and  property  in  this  section  mentioned  shall  belong  to  the  widow. 
If  there  be  a  widow  and  no  minor  child,  all  the  articles  and. 
property  in  this  section  mentioned  shall  belong  to  the  widow. 
If  a  married  woman  die,  leaving  surviving  her  a  husband,  or  a 
minor  child  or  children,  the  same  articles  and  personal  property 
shall  be  set  apart  by  the  appraisers  with  the  same  effect  for  th» 
benefit  of  such  husband  or  minor  child  or  children. 

L.  1893.  cb.  680. 

f  2T14.    [Ain'd,  180;{.]    ContontM  of  inTeiitory. 

The  inventory  must  contain  a  particular  statement  of  all  bondff, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  deceased,  known  to  the  executor  or  administrator; 
with  the  name  of  the  debtor  in  each  security,  the  date,  the  sum 
originally  payable;  the  indorsements  thereon,  if  any,  with  their 
dates  and  the  sum  which,  in  the  judgment  of  the  appraisers,  is 
collectible  on  each  security;  and  of  all  moneys,  whether  in  specie 
or  bank  bills,  or  other  circulating  medium  belonging  to  the  de- 
ceased, which  have  come  to  the  hands  of  the  executor  or  admin- 
istrator, and  if  none  have  come  to  his  hands,  the  fact  shall  be 
stated  in  the  inventory.  The  naming  of  a  person  executor  in  a 
will  does  not  operate  as  a  discharge  or  bequest  of  any  just  claim 
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which  the  testator  had  against  him;  but  it  must  be  iiy^luded 
among  the  credits  and  effects  of  the  deceased  in  the  inventory, 
and  the  executor  shall  be  liable  for  the  same  as  for  so  much 
money  m  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  apply  and  distribute  the  same  in  the  payment  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  bequest  in 
a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  aa 
agamst  the  creditors  of  the  deceased;  but  must  be  construed 
only  as  a  specific  bequest  of  such  debt  or  demand;  and  the 
amount  thereof  must  be  included  in  the  inventory  and,  if  neces- 
sary, be  applied  in  the  payment  of  his  debts;  and  if  not  necessary 
for  that  purpose,  must  be  paid  in  the  same  manner  and  proijor- 
tion  as  other  specific  legacies.  If  personal  property  not  mentioned 
iir  any  inventory  come  to  the  possession  or  knowledge  of  an 
executor  or  administrator,  he  must  cause  the  same  to  be  ap- 
praised as  herein  required,  and  an  inventory  thereof  to  be  re- 
turned within  two  months  after  the  discovery  thereof;  and  the 
making  of  such  inventory  and  return  may  be  enforced  in  the 
same  manner  as  in  the  case  of  a  first  inventory. 

L.  1893,  ch.  686. 

I   2ri6.   [AmM,   1803.]       Rotnrn    of   Inventory. 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the 
appraisers,  one  of  which  must  be  retained  by  the  executor  or 
administrator,  and  the  other  returned  to  the  surrocale  within 
three  months  from  the  date  of  the  letters.  On  returning  such 
inrentory,  the  executor  or  administrator  must  take  and  sub- 
scribe an  oath,  indorsed  njwn  or  annexed  to  the  inventory,  stating 
that  the  inventory  is  in  all  respects  just  and  true,  that  it  contains 
a  true  statement  of  all  the  personal  property  of  the  deceased 
which  has  come  to  his  knowledge,  and  partionlarly  of  all  money, 
bank  bills  and  other  circulating  medium  belonging  to  the  deceased, 
and  of  all  just  claims  of  the  deceased  against  him,  according  to 
the  best  of  his  knowledge.  Any  one  executor  or  administrator, 
on  the  neglect  of  the  others,  may  return  an  inventory:  and  the 
executors  or  administrators  so  neglecting  shall  not  thereafter  in- 
terfere with  the  administration  or  have  any  power  over  the  per- 
sonal property  of  the  deceased:  but  the  executor  or  administrator 
BO  returning  the  inventory  shall  have  the  whole  administration, 
until  the  dolinquent  return,  and  verify  an  inventory,  in  accord- 
ance with  the  provisions  of  this  article. 
L.  1893.  ch.  686. 

S  271G.  [Am*d,  1803.]  Retnrn  of  Inventory}  how  com- 
pelled. 

A  creditor  or  perFort  interested  in  the  estate  may  present  to 
the  surrogate's  court  proof,  by  affidavit,  that  an  executor  or 
administrator  has  failed  to  return  an  inventory,  or  a  sufficient 
Inventory,  within  the  time  prescribed  by  law  therefor.  If  the 
surrogate  is  satisfied  that  the  exoentor  or  administrator  is  in 
default,  he  must  m.ike  an  order  requiring  the  delinquent  to  return 
the  inventory,  or  a  further  inventory,  or  in  default  thereof,  to 
show  cause,  at  a  time  and  place  therein  specified,  why  he  should 
not  be  attached.  On  the  retnrn  of  the  or<ler,  if  tl;e  delinquent 
has  not  filed  a  sufliciont  inventory,  the  surrogate  must  issue  a 
warrant  of  attachment  against  him.  on  which  the  proceedings  are 
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the  same  as  on  a  warrant  isKned  for  dirobedienoo  to  an  order, 
as  prescribed  in  title  twelfth  of  chapter  seventeenth  of  this  act. 
A  person  committed  to  jail  on  the  retnru  of  a  warrant  of  attach- 
ment, issued  as  prescribed  in  this  section,  may  be  discharged  by 
the  surrogate  or  a  justice  of  the  supreme  court,  on  his  paying 
and  deliToring,  under  oath,  all  the  money  and  other  property  of 
the  decedent,  and  all  papers  relntinpr  to  the  estate,  under  his  con- 
trol, to  the  surrogate,  or  to  a  person  authorized  by  the  surrogate 
to  receive  the  same. 
01(1  sections  2715-2710  conflolidated;  L.  1893,  ch.  686. 

S  2717.  [Am'd,  181>3.]    Sale  of  personal  property. 

If  an  executor  or  administrator  uiscover  that  the  debts  against 
any  deceased  person  and  the  legacies  bequeathed  by  him  cannot 
be  paid  and  satisfied  without  a  sale  of  the  personal  property  of 
the  deceased,  the  same,  so  far  as  may  be  necessary  for  the  pay- 
ment of  such  debts  and  legacies,  must  be  sold.  The  sale  may 
be  public  or  private,  and,  except  In  the  city  of  New  York,  may 
be  on  credit  not  exceeding  one  year,  with  approved  security.  The 
executor  or  administrator  is  not  responsible  for  any  loss  hap- 
pening on  the  sale  when  made  in  good  faith  and  witii  ordinary 
prudence.-  Articles  not  necessary  for  the  support  and  subsistence 
of  the  family  of  the  deceased,  or  not  speciBcally  bequeathed, 
must  be  first  sold;  and  articles  so  bequeathed  must  not  be  sold 
until  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 

L.  1893,  ch.  CSC. 

g  2718.  [AmM,  1803.]    Ascertainment  of  debts. 

The  executor  or  administrator  at  any  time  after  the  granting 
of  his  letters,  may  insert  a  notice  once  in  each  week  for  six 
months  in  such  newspaper  or  newspapers  printed  in  the  county 
as  the  surnjgate  directs,  requiring  all  persons  having  claims 
against  the  deceased  to  exhibit  the  same,  with  tlie  vouchers  there- 
for, to  him,  at  a  phiee  to  be  specified  in  the  notice,  at  or  before 
a  day  therein  nanud.  which  must  be  at  least  six  months  from  the 
day  of  the  first  publication  of  the  notice.  Tlie  executor  or  ad- 
ministrator may  require  satisfactory  vouchers  in  suiijwrt  (\f  any 
claim  presented  and  the  afUdavit  of  the  claimant  that  the  claim  is 
justlj'  due,  that  no  payments  have  been  nia<le  thereon,  and  that 
there  are  no  offsets  against  the  same  to  the  knowledge  of  the 
claimant.  If  the  executor  or  administrator  doubts  the  justice  of 
any  such  claim,  he  may  enter  into  an  agreement  in  writing  with 
the  claimant  to  refer  the  matter  in  conlroviM'sy  to  one  or  more 
disinterested  persons,  to  be  approve<l  by  the  surrogate.  On  filing 
such  agreement  and  approval  in  the  otllce  of  the  clerk  of  the  su- 
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prenie  court  in  the  county  in  which  the  parties  or  either  of  them 
reside,  an  order  shall  be  entered  by  the  clerk  referring  the  matter 
in  controversy  to  the  person  or  persons  so  selected.  On  the  entry 
of  such  order  the  proceeding  shall  become  an  action  in  the  su- 
preme court.  The  same  proceedings  shall  be  had  in  all  respects, 
the  referees  shall  have  the  same  powers,  be  entitled  to  the  same 
compensation,  and  subject  to  the  same  control  as  if  the  reference 
had  been  made  in  an  action  in  which  such  court  might,  by  law, 
direct  a  reference.  In  determining  the  question  of  costs  the  ref- 
eree shall  be  governed  bj'  sections  eighteen  hundred  and  thirty- 
five  and  eighteen  hundred  and  thirty-six  of  this  act.  Judgment 
may  be  entered  on  the  report  of  the  referee  and  such  judgment 
shall  be  valid  and  effectual  in  all  respects  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  the  ordinary  process,  and  the 
practice  on  appeal  therefrom  shall  be  the  same  as  in  other  civil 
actions.  If  a  suit  be  brought  on  a  claim  which  is  not  presented  to 
the  executor  or  administrator  within  six  mouths  from  the  first 
publication  of  suolj  notice,  the  executor  or  administrator  shall  not 
be  chargeable  for  any  assets  or  moneys  that  he  may  have  paid  in 
satisfaction  of  any  lawful  claims,  or  of  any  legacies,  or  in  making 
distribution  to  the  next  of  kin  before  such  suit  was  commenced. 


§  271  R-a.   [Added,  1901.1    Claim*  aKalnat  executor   or  ad- 
mlnlntrntor. 

Ui)on  the  petition  of  an  executor  or  administrator,  after  notice 
of  publication  to  creditors  to  present  claims  has  been  completed, 
a  citation  may  be  issued  against  any  claimant  directing  him  to 
present  his  claim  to  the  surrogate  for  determination  at  a  date  not 
less  than  three  months  from  the  service  of  the  citation  upon  him. 
If  he  shall  not  have  commenced  an  jrction  against  the  petitioner 
upon  his  claim  prior  to  the  return  day,  the  claim  shall  be  deemed 
forever  barred  unless  on  the  return  day  he  shall  consent  to  its  de- 
termination by  the  surrogate,  in  which  case  it  shall  be  so  deter- 
mined. The  word  claimant  within  the  meaning  of  this  section 
shall  be  deemed  to  include  every  person  claiming  to  be  a  creditor 
of  the  estate  or  claiming  a  right  in  or  Hen  upon  any  personal 
property  in  the  custody  of  the  petitioner  or  any  claim  against  the 
petitioner  by  reason  of  any  act  of  his  in  the  administration  of  the 
estate,  or  in  his  representative  capacity. 
L.   1904.  ch.  3S0.     In  effect  Sept.  1,   1904. 


$  2710.   [Am'd,  1893.]    Payment  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence 
to  pay  the  debts  of  the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States. 
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2.  Taxes  assessed  on  the  property  of  the  deceased  previous  to 
his  death. 

3.  Judginenls  docketed,  and  decrees  entered  aj^ainst  the  de- 
ceased according  to  the  priority  thereof  respectively. 

4.  All  recoguizancos,  bonds,  sealed  instruments,  notes,  bills  and 
unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over 
other  debts  of  the  same  class,  except  those  specified  in  the  third 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a  prefer- 
ence over  debts  not  due.  The  commencement  of  a  suit  for  the 
recovery  of  a  debt  or  the  obtaining  a  judgment  thereon  against 
the  executor  or  administrator  shall  not  entitle  such  debt  to 
preference  over  others  of  the  same  class.  Debts  not  due  may 
be  paid  according  to  the  class  to  which  they  belong,  after 
deducting  a  rebate  of  legal  interest  on  the  sum  paid  for  the 
unexpired  term  of  credit  without  interest.  An  executor  or  ad- 
ministrator shall  not  satisfy  his  own  debt  or  claim  out  of  the 
property  of  the  deceased  until  proved  to  and  allowed  by  the 
surrogate;  and  it  shall  not  have  preference  over  others  of  the 
same  class.  Preference  may  be  given  by  the  surrogate  to  rents 
due  or  accruing  on  leases  held  by  the  testator  or  intestate  at 
the  time  of  his  death,  over  debts  of  the  fourth  class,  if  it 
npjK'ar  to  his  satisfaction  that  such  preference  will  benefit  the 
♦•state  of  the  testator  or  intestate.  The  surrogate  may  authorize  \ 
the  executor  or  administrator  to  compromise  or  compound  a  debt 
or  claim,  on  application,  and  for  good  and  sufficient  cause  shown, 
and  to  sell  at  public  auction  on  such  notice  as  the  surrogate 
prescribes,  any  uncollectible,  stale  or  doubtful  debt  or  claim  be- 
longing  to  the  estate;  but  any  party  interested  in  the  final  settle- 
ment of  the  esrtate  may  nhow  on  such  settlement  that  such  debt 
or  claim  was  fraudulently  or  negligently  compromised  or  com- 
pounded. 

L.  1893,  ch.  686. 

i  2720.  rAm'dy  1803.]  Apportionment  of  rents,  annnitieM 
and  dividends. 

All  rents  reserved  on  any  lease  made  after  June  'seventh, 
eighteen  hundred  and  seventy-five,  and  all  annuities,  dividends 
and  other  payments  of  every  description  made  payable  or  becom- 
ing due  at  fixed  periods  under  any  instrument  executed  after 
such  date,  or,  being  a  last  will  and  teattiment  that  takes  effect 
after  such  date,  shall  be  apportioned  so  that  on  the  death  of  any 
person  interested  in  such  rents,  annuities,  dividmds  or  other 
t-uch  payments,  or  in  the  estate  or  fund  from  or  in  respect  to 
which  the  same  issues  or  is  derived,  or  on  the  determination  by 
any  other  means  of  the  interest  of  any  such  person,  he,  or  his 
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executors,  administrators  or  assigns,  shall  be  entitled  to  a  pro- 
portion of  such  rents,  annuities,  dividends  and  other  payments, 
according  to  the  time  which  shall  have  elapsed  from  tl?e  com- 
nieucoment  or  last  period  of  payment  thereof,  as  the  case  may 
be,  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  after  maki'jg  allowance  and 
deductions  ofi  account  of  charges  on  such  rents,  annuities,  divi- 
dends and  other  payments.  Every  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  same  remedies  at  law 
pnd  in  equity  for  recovering  such  apportioned  parts  of  such 
rents,  annuities,  dividends  and  other  payments,  when  the  entire 
amount  of  which  such  apportioned  form  part,  become  due  and 
l-ayablo  and  uot  before,  as  he  or  they  would  have  had  for  re- 
covering and  obtaining  such  entire  rents,  annuities,  dividends 
and  other  payment ^  if  entitled  thereto;  but  the  persons  liable 
to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real  prop- 
erty comprised  therein  shall  not  be  resorted  to  for  such  appor- 
tioned parts,  but  the  entire  rents  of  which  such  apportioned 
parte  from*  parts,  must  be  collected  and  recovered  by  the  person 
or  persons  who,  but  for  this  section,  or  chapter  five  hundred  and 
Corty-two  of  the  laws  of  eighteen  hundred  and  seventy-five, 
would  have  been  entitled  to  the  entire  rents;  and  such  portions 
shall  be  recoverable  from  such  person  or  persons  by  the  parties 
entitled  to  the  same  under  this  section.  This  section  shall  not 
apply  to  any  ease  in  which  it  shall  be  expressly  stipulated  that 
no  apportionment  be  made,  or  to  any  sums  made  payable  in 
policies  of  insurance  of  any  description. 

L.  1893,  ch.  G8C. 


f  2721.  [Am*cl,  1883.]    Payment  of  learacies. 

No  legacy  shall  be  paid  by  an  executor  or  administrator  until 
after  the  expiration  of  one  year  from  the  time  of  granting  letters 
testamentary  or  of  ailministratiou,  unless  directed  by  the  will  to 
be  sooner  paid.  If  directed  to  be  soon(*r  jiaid,  the  executor  or  ad- 
miiiistrntor  may  reipiire  a  bond,  with  two  sufficient  sureties,  con- 
ditioned, that  if  debts  against  the  deceased  duly  appear,  and  there 
are  uot  other  assets  sullicient  to  pay  other  legacies,  then  the 
legatei's  will  refund  the  legacy  so  paid,  or  such  rntable  portion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the  [laj*- 
ment  of  such  dobts,  ami  the  i)roi)ortional  parts  of  such  other 
legacies,  if  there  be  any.  and  the  costs  and  charges  incurred  by 
reason  of  the  payment  to  such  legatee,  nnd  that  if  the  probate  of 
the  will,  under  which  such  legacy  is  paid,  be  revoked,  or  the  will 
declared   void,  that  such  legatee   will  refund  the  whole  of  such 

*  So  in  the  original. 
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legacy,  with  interest,  to  the  executor  or  administrator  entitled 
thereto.  After  the  expiration  of  one  year,  the  executors  or  ad- 
ministrators must  discharge  the  specific  legacies  bequeathed  by 
the  will  and  pay  the  general  legacies,  if  there  be  assets.  If  there 
are  not  sufficient  assets,  then  an  abatement  of  the  general  lega- 
cies must  be  made  in  equal  proportions.  Such  payment  shall  be 
enforced  by  the  surrogate  in  the  same  manner  as  the  return  of 
un  inventory,  and  by  a  suit  on  the  bond  of  such  executor  or  ad- 
ministrator whenever  directed  by  the.  surrogate. 

U  ISW.  ch.  686. 
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ARTIGL.E   SBCOKTD. 

Accounting  and  settlement  of  the  estate. 

Bee.  3139.  Petition  to  compel  payment ;  taearln«r;  decree. 

2138   Deofee  for  payment  of  legaey,  ete. ,  on  giving  iteourUy. 

2724.  Proceedings  for  neglect  tQ  sat  apart  exempt  property ;  proceedings  upon 

Judicial  settlement. 

2725.  Intermediate  accounting. 

3736.  Wlien  surrogate  may  require  Judicial  nettlement  of  account. 

2737.  Citation ;  order  to  account,  and  proceedings  thereon. 

2728.  Executors,     etc.,    may    petition    for    Judicial    settlement;     citation 

thereupon. 
2739.  Aflldavlt  to  account ;  vouchers ;  examination  of  accounting  party. 
3790.  Comm  sslons  of  executor  or  administrator. 

3731.  DetermlnaUon  of    claim    by    surrogate ;    suspension    of    statate    of 

limitations  in  certain  caseo. 

3732.  Order  of  fllstrlbutlon. 
8738.  Advancements. 

3784.  Estates  of  married  women. 

37S5-2i4].  [Repealed,  L.  1896.  ch.  «6.] 

8742.  Effect  of  Judicial  settlement  of  account. 

3743..  Decree  for  payment  and  distribution. 

3744.  Id. ;  when  speclflc  property  may  be  delivered. 

3745.  Id .;  when  money  may  be  retained. 

3746.  Id.;  share  of  infant. 

3747.  Legacy,  etc.,  to  unknown  i)er80u  to  be  paid  into  State  treasury. 

3748.  When  legacy,  etc.,  to  be  paid  to  county  treasurer. 


I  2722.  [Am'd,  1893.]  Petition  to  compel  payment|  heais- 
Imv;  decree. 

In  either  of  the  following  cases  a  petition  may  be  presented  to 
the  surrogate's  court,  praying  for  a  decree  directing  an  executor 
or  administrator  to  pay  the  petitioner's  claim,  and  that  he  be  cited 
to  show  cause  why  such  a  decree  should  not  be  made: 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just  pro- 
portional part,  at  any  time  after  six  months  have  expired  since 
letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuniary  pro- 
vision under  the  will,  or  a  distributive  share,  for  the  payment  or 
satisfaction  thereof,  or  of  its  just  proportional  part,  at  any  time 
after  one  year  has  exp>ired  since  letters  were  granted. 

On  the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly;  and,  on  the  return  thereof,  he  must  make 
9uch  a  decree  iu  tbe  premises  as  justice  reQuir^^s,    But  in  eitl>er  Qt 
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the  following  cases  the  decree  must  dismiss  the  petitiuo  without 
prejudice  to  an  action  or  an  accounting,  in  behalf  of  the  peti- 
tioner: 

1.  Where  the  executor  or  administrator  files  a  written  answer, 
duly  verified,  setting  forth  facts  which  show  thai  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and  legal,  aud  denying  its 
validity  or  legality  absolutely,  or  on  inform atioii  and  belief. 

2.  Where  it  is  not  proved,  to  tho  satisfaction  of  th».»  surrogate, 
that  there  is  money  or  other  personal  proi)erty  of  the  estate  ap- 
plicable to  the  payment  or  satisfaction  of  the  ])etitioner*8  claim, 
aud  which  may  be  so  applied  without  injuriously  affecting  the 
rights  of  others  entitled  to  priority  or  equality  of  payment  or 
satisfaction. 

Old  sictioas  2717  and  2718  coDSOlldat<>d:  L.  1893,  ch.  686. 


S  22723.   rAm'd,  1S03.]  Decree  for  payment  of  legacy,  etc., 
on  vlvlnar  security. 

In  a  case  specitied  in  subdivision  second  of  the  last  section,  the 
surrogate  may,  in  his  discretion,  entertain  the  petition  at  any 
time  after  letters  are  gnuiLed,  although  a  year  has  not  expired. 
In  such  a  case,  if  it  ajipears,  on  the  return  of  the  citation,  that 
a  decree  for  payment  may  be  made,  as  prescribed  in  the  last  sec- 
tion; and  that  the  amount  of  money,  and  the  vali:e  of  the  other 
j)roperty,  in  the  hands  of  the  executor  or  aJiuiuistriitor,  applicable 
to  the  payment  of  debts,  legai-ies  and  exi)i'u:('s,  exceed,  by  at 
least  one-third,  the  amount  of  all  "known  tiebts  aul  claims  against 
the  estate,  of  all  legacies  which  are  culitl<»d  to  priority  over  the 
petitioner's  claim,  and  of  all  legacies  or  distributive  shares  of  the 
same  class;  aud  th.it  the  payment  or  satisfaction  of  the  legacy, 
pecuniar>-  provision,  or  distributive  share,  or  some  part  thereof, 
is  necessary  for  the  support  or  education  of  the  petitioner,  the 
surrogate  may,  in  his  discretion,  make  a  decree,  directing  payment 
or  satisfaction  accordingly,  on  the  liling  of  a  bond,  approved  by 
the  surrogate,  conditioned  as  prescribed  by  law,  with  respect  to  n 
'  bond  which  an  executor,  or  an  administrator  with  the  will 
annexed,  may  require  from  a  legatee,  on  payment  or  satisfaction 
of  a  legacy,  before  the  expiration  of  one  year  from  the  time  when 
letters  were  issued,  pursuant  to  a  direction  to  that  e£fect,  con- 
tained in  the  will. 
L.  1893.  ch.  666. 


I  2724.  [Am'd,  1808.]  Proccedingrn  for  nefflect  to  set  apart 
exempt  property;  proceed Innrff  upon  judicial  aettlement. 

Where  an  executor  or  administrator  has  failed  to  set  apart 
property  for  a  surviving  husband,  wife  or  child,  as  prescribed  by 
law,  the  person  aggrieved  may  present  a  petition  to  the  surro- 
gate's court,  setting  forth  the  failure,  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  property 
accordingly;  or,  if  it  has  been  lost,  injured,  or  disposed  of,  to 
pay  the  value  thereof,  or  the  amount  of  the  injury  thereto;  and 
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that  he  be  cited  to  show  cause  why  such  a  decree  should  not  be 
made.  If  the  surrogate  is  of  the  opiniou  that  sufficient  cause  is 
shown,  he  must  issue  a  citation  accordingly.  On  the  return  of 
the  citation,  the  surroffato  must  make  such  a  decree  in  the  prem- 
ises as  justice  requires.  In  a  proper  case  the  decree  may  require 
the  executor  personally  to  pay  the  value  of  the  property,  or  the 
amount  of  the  injury  thereto.  The  decn^e.  made  on  a  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  may 
award  to  a  surviving  husband,  wife,  or  child,  the  same  relief 
which  may  be  awarded,  in  his  or  her  favor,  on  a  petition  pr«»- 
sented  as  prescribed  in  the  last  section. 

L.  1803,  ch.  666. 

S  '^7'2S.  [Am'd,  1803.]     Intermediate  accovntiiiir. 

An  executor  or  administrator,  at  any  time,  *  may  voluntarily 
file  in  the  surrogate's  ofHce  an  Intermediate  account,  and  the 
vouchers  in  support  of  the  same. 

In  either  of  the  following  cases  the  surrogate  may,  in  his  dis- 
cretion, make  an  order,  requiring  an  executor  or  administrator  to 
render  an  intermediate  account: 

1.  Where  an  application  for  an  order,  permitting  an  execution 
to  issue  on  a  judgment  against  the  executor  or  administrator,  has 
been  made  by  the  judgment  creditor,  as  prescribed  in  section  1826 
of  this  act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  judg- 
ment creditor,  praying  for  a  decree,  granting  leave  to  issue  an 
execution  on  a  judgment  rendered  against  the  decedent  in  his  life- 
time, as  prescribed  in  section  1381  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary  pro- 
vision, or  a  distributive  share,  praying  for  a  decree  directing 
payment  thereof,  as  prescribed  in  section  2722  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were  is- 
sued and  no  special  proceeding,  on  a  petition  for  a  judicial  settle- 
ment of  the  executor's  or  administrator's  account,  is  pending. 

L.  189:3,  ch.  686. 


fi  :2720.  [Am*d,  18S>:i.]  Wben  aiiFFOKate  may  reavtre 
Judicial  MettleiAent  of  account. 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account  of 
an  executor  or  administrator. 

1.  Where  one  year  has  expired  since  letters  were  issued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any 
other  reason,  his  powers  have  ceased. 

,3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  has  been  made,  as  prescribed  in  title 
fifth  of  this  chapter,  and  the  property,  or  a  part  thereof,  has  been 
disposed  of  by  him,  pursuant  to  the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of  any  of  the  de- 
cedent's real  property,  or  the  rents,  profits,  or  proceeds  thereof, 
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pursuant  to  a  power  contained  in  the  docedent*B  will,  where  one 
year  has  elapsed  since-  letters  were  Issued  to  him. 

The.  surrogate's  court  may  compel  a  judicial  settlement  of  the 
uccuunt  of  a  temporary  administrator  at  any  time.  It  may  also 
compel  a  judicial  settlement  of  the  account  of  a  freeholder,  ap- 
I>oiuted  to  dispose  of  a  decedent's  real  i)roperty,  or  interest  m 
real  property,  as  pn'scribed  in  title  fifth  of  this  chapter,  in  like 
manner  as  where  the  same  has  been  disposed  of  by  the  executor 
or  administrator. 

L.  1893.  ch.  686. 

.  I  2727.  [Am'd,  1803,  1801.]  Citation)  order  to  aceoumt  and 
proeeedlmvs  thereon. 

A  petition,  praying  for  the  judicial  settlement  of  an  account, 
and  that  the  executor  and  administrator  be  cited  to  show  cauj^e 
why  he  should  not  render  and  settle  his  account,  may  be  pre- 
sented, in  a  case  prescribed  in  the  last  section,  by  a  creditor,  or 
a  person  interested  in  the  estate  or  fund,  including  a  chi;d  born 
after  the  making  of  a  will;  or  by  any  person  in  behalf  of  an  infant 
BO  interested;  or  by  a  surety  in  the  official  bond  of  the  p/rson 
required  to  account,  or  the  legal  representative  of  such  a  surety. 
On  the  presentation  of  such  a  petition,  a  citation  must  be  issued 
accordingly;  except  that,  in  a  case  specified  in  subdivision  first  of 
the  last  section,  if  the  petition  is  presented  within  eighteen 
months  after  letters  were  issued  to  the  executor  or  administrator, 
the  surrogate  may  entertain  or  decline  to  entertain  it,  in  his  dis- 
cretion. On  the  return  of  a  citation,  issued  as  prescribed  in 
either  of  the  foregoing  sections  of  this  article,  if  the  executor  or 
administrator  fails  either  to  appear,  or  to  show  good  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed 
in  the  next  section,  an  order  must  be  made,  directing  him  to  ac- 
count within  such  a  time,  and  in  such  a  manner  as  the  surrogate, 
prescribes,  and  to  attend,  from  time  to  time,  before  the  surrogate 
for  that  purpose.  The  executor  or  administrator  is  bound  by 
«uch  an  order,  without  service  thereof.  If  he  disobeys  it,  the 
anrrogate  may  issue  a  warrant  of  attachment  against  him  and 
his  letters  may  be  revoked,  as  where  a  warrant  of  attachment 
is  issued  to  compel  the  return  of  an  inventory.  If  it  appears 
that  there  is  a  surplus,  distributable  to  creditors  or  persons  inter- 
ested, the  surrogate  may,  at  any  time,  issue  a  suppU'mcntal  cita- 
tion, directed  to  the  persons  who  must  be  cit(»d,  on  the  potition 
of  an  executor  or  administrator  for  a  judicial  settlement  of  his 
account,  and  requiring  them  to  attend  the  accounting.  The  pend- 
ency of  a  proceeding  against  an  executor  or  administrator  to 
compel  him  to  account  does  not  preclude  him  from  presenting  a 
petition  as  prescribed  in  the  next  section.  If  such  petition  is 
presented  at  or  before  the  return  of  a  citation  in  and  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  the  cita- 
tion issued  thereon  need  not  be  directed  to  petitioner  in  the  special 
proceeding  pending  against  the  executor  or  administrator,  and 
the  two  proceedings  must  be  consolidated.  The  surrognte  mny. 
In  his  discretion,  and  on  such  terms  as  may  be  just,  direct  the 
consolidation  of  any  two  or  more  of  such  proceedings  pending 
before  him,  and  such  consolidation  does  not  affect  any  power  of 
the  surrogate  which  might  be  exercised  in  either  proceeding.    • 

U  1803,  cb.  686;  L.  1901,  ch.  408.    In  effect  Sept.  1,  1901. 
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I  2728.  [Am*dy  1805.]  Executors,  etc.,  may  petittom  tor 
Judicial  settlement  I  citation  thereupon. 

In  either  of  the  following  cases  an  executor  or  ndminlBtrator 
may  present  to  the  surrogate's  court  his  account  nnd  a  written 
petition,  duly  yerified,  praying  that  his  account  may  be  judicially 
settled;  and  that  the  sureties  in  his  oflicial  bond  or  the  legal 
representatives  of  such  surety  and  all  creditors  or  persons  claim- 
ing to  be  creditors  of  the  decedent,  except  such,  as  by  vouchers 
annexed  to  the  account  filed,  appear  to  have  been  paid,  and  the 
decedent's  husband  or  wife,  next  of  kin  and  legatees,  if  any;  or, 
if  either  of  those  persons  has  died,  his  executor  or  administrator, 
if  any,  may  be  cited  to  attend  the  settlement: 

1.  Where  one  year  has  elapsed  since  letters  were  issued  to 
such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having  einims  against  the 
deceased  to  exhibit  the  same  with  the  voucliers  thereof  to  such 
executor  or  administrator  has  been  duly  published  according  to 
law.  If  one  of  two  or  more  co-executors  or  co-administrators  pre- 
sents his  account  and  a  petition  for  a  judicial  settlement  of  his 
separate  account,  it  must  pray  that  his  co-executors  or  co-ad- 
mmistrators  may  also  be  cited.  U*)on  the  presentation  of  ac- 
count and  a  petition,  as  i>rescribed  in  this  section,  the  surrogate 
must  issue  a  citation  accordingly.  On  the  return  of  a  citation, 
issued  as  prescribed  in  this  section,  the  surrogate  must  take  the 
account,  and  hear  the  allegations  and  proofs  of  the  parties,  re- 
specting the  same.  Any  party  may  contest  the  account,  with 
resiDect  to  a  matter  affecting  his  interest  in  the  settlement  and 
distribution  of  the  estate.  And  any  party  may  contest  an  inter- 
mediate account  rendered  under  section  twenty-seven  hundred 
and  twenty-five  of  this  act  in  ca.«e  the  same  shall  not  be  con- 
solidated pursuant  to  section  twenty-seven  hundred  and  twenty- 
seven  of  this  act.  A  creditor,  or  a  person  interested  in  the  estate, 
although  not  cited,  is  entitled  to  api)ear  on  the  hearing,  and  thus 
make  himself  a  party  to  the  prooeiHling.  When  letters  issued  to 
an  executor  or  administrator  have  been  revoked,  he  may  pre- 
sent to  the  surrogate's  court  a  written  oetition,  duly  verified, 
praying  that  his  account  be  judicially  settled,  nnd  that  his  suc- 
cessor, if  a  sueeesKor  has  been  aiMH»inted,  and  the  other  persons 
specified  in  this  section  be  cited  to  attend  the  settlement. 

L.   ISX,,  cb.  420. 

(  272».  lAm'd,  1893,  lfM)l.]  Allldavlt  to  account;  toucIl- 
•r»;  exaiulnntl<»n  «»f  fi(v«*oantinK  party. 

To  each  account,  tiled  with  the  surrogate,  as  prescribed  in  this 
article,  must  I  e  appended  the  allidavit  of  the  accounting  parly, 
to  tlie  elTect  that  the  aeeount  cou(aii»s,  aecurdihg  to  the  best  of 
his  knowledge  and  belief,  a  full  and  true  statement  of  all  his 
receii»ls  and  disbursements  on  account  of  the  estate  of  the  de- 
cedent; and  of  all  money  nnd  other  proiK>rty  Ijelonging  to  \hv 
estate,  which  have  come  to  his  iiniuls,  or  Mliich  have  been  n^ 
ceived  by  any  other  pers^on,  by  his  order  or  authority,  for  his 
use;  and  that  he  does  not  know  of  any  error  or  omission  in 
the  account,  to  the  prejndici*  of  any  creditor  of,  or  person  in- 
terested in,  tire  estate  of  the  decedent.  On  an  accounting  by  nn 
executor  or  administrator,  the  accounting  party  must  produce 
and  file  a  voucher  for  every  payment,  except  in  one  of  the  fol- 
io wfaig  cases:  ^^^ 
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1.  He  may  be  allowed,  without  a  voucher,  any  proper  item  of 
expenditure,  not  e&ceeding  twenty  dollars,  if  it  is  supported  by 
his  own  uncontradicted  oath,  stating  positively  the  fact  of  pay- 
ment, and  specifying  when  and  to  whom  the  payment  was  made; 
but  all  the  items  so  allowed  against  an  estate,  on  all  the  ac- 
countings of  all  the  executors  or  administrators,  shall  not  exceed 
five  hunrlred  dollars. 

2.  If  he  proves,  by  his  own  oath  or  another's  testimony,  that 
he  did  not  take  n  voucher  when  he  made  the  payment;  or  that 
the  VDUcher  then  taken  by  him  has  been  lost  or  destroyed;  he 
may  be  allowed  any  item,  the  payment  of  which  he  satisfactorily 
proves  by  the  testimony  of  the  person  to  whom  he  made  it;  or, 
if  that  person  is  dead,  or  cannot,  after  diligent  search,  be  found, 
by  any  competent  evidence,  other  than  his  own  oath,  or  that 
of  his  wife.  But  an  allowance  cannot  be  made,  as  speci^ed  in 
this  section,  unless  the  surrogate  is  satisfied  that  the  charge  is 
correct  and  just.  The  surrogate  may,  at  any  time,  make  an 
order  requiring  the  accounting  party  to  make  and  file  his  account; 
or  to  attend  and  be  examined  under  oath,  touching  his  receipts 
and  disbursements:  or  touching  any  other  matter  relating  to  his 
administration  of  the  estate,  or  any  act  done  by  him  under  color 
of  his  letters,  or  after  the  decedent's  death,  and  before  the  let- 
ters were  issued:  or  touching  any  personal  property,  owned  or 
held  by  tht'  decedent,  at  the  time  of  his  death.  No  profit  shall 
b€»  made  by  an  executor  or  administrator  by  the  increase,  nor 
shall  he  sustain  any  loss  by  the  decrease,  without  his  fault,  of 
any  part  of  the  estate;  but  he  shall  accoimt  for  such  increase, 
and  be  allowed  for  such  decrease  on  the  settlement  of  his  ac- 
counts. On  the  judicial  settlement  of  the  ar-count  of  an  exec- 
utor or  administrator,  the  surrogate  may  allow  the  accounting 
party,  for  property  of  the  decedent,  perished  or  lost  without  the 
fault  of  the  accounting  party. 

L.  1893,  ch.  686. 

3.  [Aaded,  1901.]  Every  executor  or  administrator  shall 
pay,  out  of  the  first  moneys  received,  the  reasonable  funeral  ex- 
penses of  decedent,  and  the  same  shall  be  preferred  to  all  debts 
and  claims  against  the  decease<l.  If  the  same  be  not  paid  within 
sixty  days  after  the  grant  of  letters  testamentary  or  of  aduiin- 
istration,  the  person  having  a  claim  for  such  funeral  expenses 
may  present  to  the  surrogate's  court  a  duly  verified  petition  pray- 
ing that  the  executor  or  administrator  may  be  cited  to  show  cau^:e 
why  he  should  not  be  required  to  make  such  payment  and  a  cita- 
tion shall  be  issued  accordingly.  If  upon  the  return  of  such  cita- 
tion it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
ment of  the  claims  for  funeral  expenses,  the  surrogate  shall,  unless 
the  vaHdity  of  tne  claim  and  the  reasonableness  of  its  amount  are 
admitted  by  such  executor  or  administrator,  take  proof  as  to  such 
facts,  and  if  satisfied  that  such  claim  is  valid  shall  fix  and  deter- 
mine the  amount  due  thereon  and  shall  make  an  order  directing 
the  payment  within  ten  days  after  the  service  of  such  order  with 
notice  of  entry  thereof,  upon  such  executor  or  administrator  of 
such  claim  or  such  proportion  thereof  as  the  money  in  the  hands 
of  the  executor  or  administrator  applicable  thereto^  may  be  suffl- 
dent  to  satisfy.    If  it  shall  appear  that  no  money  has  come  into 
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the  hands  of  the  executor  or  administrator  the  proceediuf:  shall 
be  dismissed  without  costs  and  without  prejudice  to  a  further 
application  or  applications  showing  that  since  suVh  di.smis>al  the 
executor  or  administrator  has  received  money  belongin)?  to  the 
estate.  Such  application  shall  be  made  upon  a  duly  veritied  peti- 
tion stating  the  facts  upon  which  the  belief  of  the  petitioner  that 
there  are  moneys  in  the  liands  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  based.  Upon  such 
further  application  the  issuance  of  the  citation  shall  be  in  the 
discretion  of  the  surrogate  and  no  such  application  shnll  be  nrade 
less  than  three  months  after  the  granting  or  denial  of  any  pre- 
vious application.  If  upon  any  accounting  it  shall  appear  that 
an  executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which  has  been  fixed  and  determined  by 
the  surrogate  as  above  set  forth  or  upon  such  accounting  he  sha  1 
not  be  allowed  for  the  payment  of  any  debt  or  claim  against  the 
decedent  until  said  claim  has  been  discharged  in  full;  but  such 
claim  shall  not  be  paid  befon*  expenses  of  administration  are  paid. 
Subd.  3  nddod  by  L.   1901,  eh.  293.    In  effect  Sept.  1,  IftOl. 

§   27aO.    [Am*(1,    1S»5,    IfMIS.]    CommiMHSonN    of    executor    or 
Adiulnlntratur. 

On  the  .settlement  of  the  account  of  «n  executor  or  adminis- 
trator, the  suriNigjite  must  alUiw  to  hiiu  for  his  services,  and  if 
there  be  more  th>in  oiu',  nppoitinn  among  tlieni  according  to  the 
services  rendered  liy  th^'Ui  iespe<tively,  over  and  abu\e  his  or 
tlieir  expens<'s:  For  rei'civiug  and  paying  out  all  sums  ol"  nuniey 
not  exeeeiling  oij(»  thousand  dollars,  at  the  rate  of  five  per 
centum.  For  n^ceiviuir  ami  paying  <nit  any  additional  sums  not 
amunnting  to  more  th.ni  ten  thousand  dollars,  at  the  rate  of 
two  and  one-half  jxt  c«  ntnm.  F«»r  all  sums  above  eleven  th<iu- 
sand  dollars,  at  the  rate  of  one  pt  r  centum.  In  all  cases  such 
alhiwance  must  be  made  for  their  necissary  expenses  actually 
paid  by  them  as  ai)pears  just  and  reasonable.  If  the  gross  value 
of  the  p'^rsonal  property  of  the  <lecetlent  amounts  to  one  hun- 
dred thousand  dollars  or  more  each  ex<'cutor  or  administrat<u- 
is  entitled  to  the  full  comp<Misation  on  principal  and  income  al- 
lowed herein  to  a  sole  (^yeciitor  or  administrator,  unless  there 
are  more  than  three,  in  which  case  the  compensation  to  which 
{hree  would  be  entitbMl  muft  he  apportioned  anuuig  them  accord- 
ing to  the  services;  rendered  by  tluMn,  respectively,  and  a  like  ap- 
portionment shall  be  made  in  all  cns<«'«  where  there  shall  be  more 
than  one  executor  or  administrat(.r.  Where  the  will  provides  a 
specific  compensation  to  an  executor  or  a<lministrator  he  is  not 
entitled  to  any  allownnce  for  his  services,  unless  by  a  written 
instrunient  tiled  with  the  surrogate,  he  renounces  the  sjKcific  com- 
pensation. "Where  successive  or  different  letters  are  issued  to  the 
same  person  on  the  estate  of  the  same  decedent,  including  a  case 
where  letters  testamentary,  or  letter**  of  C(»neral  administration, 
are  issued  to  a  person  who  has  been  previously  appointed  a  tem- 
I>orary  administrator,  he  is  entitled  to  compensation  in  one 
capacity  only,  at  his  election,  except  thnt  where  he  has  received 
comnemsation  in  one  capacity  he  is  entitled  to  the  excess,  if  any, 
of  the  compensation  allowed  by  Inw.  above  the  sum  which  ho  has 
already  received  in  the  other  capacitv. 
L,  1805,  ch.   696:  L.   1905.  ch.  328.     Tn  effoct  April  26,   1906. 
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8  2731.  [Am*d,  18l>5.]  Determination  of  claim  by  sarro- 
Kute)  HUMveuMlon  of  Htutnte  of  liniiltutlonii  in  certain  caiteM. 

Ou  the  judicial  settlement  of  the  accouut  of  au  executor  or  ad- 
ministrator, he  may  prove  any  debt  owing  to  him  by  the  dece- 
dent. Where  a  contest  arises  between  the  accounting  party  and 
any  of  the  other  parties  respecting  property  alleged  to  belong  to 
the  estate,  but  to  which  the  jiccounting  party  lays  claim  either 
indlYidually  or  as  tiie  representative  of  the  estate,  or  respecting 
a  debt,  alleged  to  be  due  by  the  accounting  party  to  the  decedent, 
or  by  ihe  decedent  to  the  accounting  party,  the  contest  must,  ex- 
cept where  the  claim  is  made  in  a  representative  capacity,  in 
which  case  it  may,  be  tried  and  determined  in  the  same  manner 
as  any  other  issue  arising  in  the  surrogate's  court. 

From  the  death  of  the  decedent  until  the  first  judicial  settle- 
ment of  the  accounts  of  the  executor  or  administrator,  the  run- 
ning of  the  statute  of  limitations,  against  a  debt  due  from  the 
decedent  to  the  accounting  party,  or  any  other  cause  of  action  in 
favor  of  the  latter  against  the  decedent,  is  suspended,  unless  the 
accounting  parly  was  appointed  on  the  revocation  of  former  let- 
ters issued  to  another  person,  in  which  case  the  running  of  the 
statute  is  so  suspended,  from  the  grant  of  letters  to  him.  until 
the  lirst  judicial  settlement  of  his  account.  After  the  first  judi- 
( jai  settlement  of  the  account  of  an  executor  or  administrator, 
the  statute  of  limitations  begins  again  to  run  against  a  debt  due 
to  him  from  the  decedent,  or  any  other  cause  of  action  in  his 
fa%or  against  the  decedent. 
L.   1895.  oh.  595. 

§  2732.  [Ani*cl,  1M03,  1807,  181»8»  1f>01,  1f>03,  190S.]  Order  of 
«llMtrlbutlou. 

If  the  deceased  died  intestate,  the  surplus  of  his  personal  prop- 
erty alter  payment  of  debts;  and  if  he  left  a  will,  such  surplus, 
after  the*  payment  of  debts  and  legacies,  if  not  bequeathed,  must 
be  distributed  to  his  widow,  children,  or  next  of  kin,  in  manner 
following: 

1.  One-third  part  to  the  widow,  and  the  residue  in  equal  por- 
tions among  the  children,  and  such  persons  as  legally  represent 
the  children  if  any  of  them  have  died  before  the  deceased. 

2.  If  there  be  no  children,  nor  any  legal  representatives  of 
them,  then  one-half  of  the  whole  surplus  shall  be  allotted  to  the 
widow,  and  the  other  half  distributed  to  the  next  of  kin  of  the 
deceased,  entitled  under  the  provisions  of  this  section. 

3.  If  the  deceased  heaves  a-  widow,  and  no  descen<lant,  parents, 
brother  or  sister.  nepht*w  or  niece,  the  widow  shall  be  entitled 
to  the  wh(de  surplus,  but  if  there  be  a  brother  or  sister,  nephew 
or  niece,  and  no  descendant  or  parent,  the  widow  shall  be  enti- 
tled to  one-hjilf  of  the  surplus  as  above  provided,  and  to  the 
wliole  of  the  residue  if  it  does  not  exceed  two  thousand  dollars; 
if  the  residue  exceeds  that  sum,  she  shall  receive  in  addition  to 
tlie  one-half,  two  thousand  dollars:  and  the  remainder  shall  be 
distributed  to  the  brothers  and  sisters  and  their  representatives. 

4.  If  there  bo  no  widow,  tlie  whole  surplus  shall  be  distributed 
eqinilly  to  and  nmong  the  children,  and  such  as  legally  represent 

tlUMU. 

5.  (Am*i1,  1903.]  If  there  be  no  widow\  and  no  children,  and 
no  representatives  of  a  child.,  the  wholo  surplus  shall  be  distrib- 
uted  to  the  next  of  kin,  in  equal  degree  to  the  deceased,  and 
their  legal  representatives:  and  if  all  the  brothers  and  sisters  of 
the  intestate  be  living,  the  whole  surplus  shall  be  distributed  to 
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them:  if  any  of  them  Ik?  living  and  any  hv  dead,  to  the  brothers 
and  sisters  living,  and  the  descendants  in  whatever  degiee  of 
those  dead;  so  that  to  eaeh  living  brother  or  sister  shall  be  di8- 
tributcd  such  share  as  would  have  been  distributed  to  him  or  her 
if  all  the  brothers  and  listers  of  the  intestate  who  shall  have 
died  leaving  issue  had  been  living,  and  so  that  there  shall  be  dis- 
tributed to  snch  descendants  in  whatever  degree,  collectively,  the 
share  which  their  parent  would  have  receive<l  if  living:  and  the 
same  rule  shall  prevail  as  to  all  direct  lineal  des<'endnnts  of  every 
brother  and  sister  of  the  intestate  whenever  such  descendants 
yre   of  unequal  degrees. 

L.   1003,  ch.  307.     In  effect  Sept.   1,   1003. 

6.  If  the  deceased  leave  no  children,  and  no  repres^entative  of 
them,  and  no  father,  and  leave  a  widow  and  a  mother,  the  half 
not  distributed  to  the  widow  shall  be  distributed  in  equal  shares 
to  his  mother  and  brothers  and  sisters,  or  the  representatives  of 
such  brothers  and  sisters;  an<i  if  there  be  no  widow,  the  whole 
surplus  shall  be  distributed  in  like  manner  to  the  mother,  and  to 
the  brothers  and  sisters,  or  the  representatives  of  such  brothers 
and  sisters. 

7.  If  the  deceased  leave  a  father  and  no  child  or  descendant 
the  father  shall  take  one-half  if  there  bt»  a  widow,  and  the  whole, 
if  there  be  no  widow. 

8.  If  the  deceased  leave  a  mother,  and  no  child  or  descendant, 
father,  brother,  sister,  or  representative  of  a  brother  or  sister, 
the  mother,  if  there  be  a  widow,  shall  take  one-half;  and  the 
whole,  if  there  be  no  widow. 

9.  If  the  deceased  was  illegitimate  and  Ic^ave  a  mother,  and  no 
child,  or  descM'ndnnt,  or  widow,  such  mother  shall  take  the  whole 
and  shall  be  entitled  to  letters  of  a<lminis. ration  in  exclusion  of 
all  other  persons.  If  the  mother  of  such  deceased  be  (lead,  the 
relatives  of  the  deceased  on  the  part  of  the  mother  shall  take  in 
the  same  manner  as  if  the  deceased  hail  Ixeen  hgitimate,  and  be 
entitled  to  letters  of  administration  in  the  same  order. 

in.  Where  the  descendants,  or  next  of  kin  of  llie  deceased,  en- 
titled to  share  in  his  estate,  are  all  in  equal  degree  to  the  de- 
ceased, their  shares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  unequal  de- 
grees of  kindred.  th(»  surplus  shall  Ix^  apportioned  among  those 
entitled  thereto,  according  to  their  rc^peetive  stocks;  so  that  those 
who  take  in  their  own  right  shall  receive  equal  shares,  and  those 
who  take  by  representation  shall  receive  the  share  to  whicli  the* 
parent  whom  they  represent,  if  living,  wAnld  have  been  entitled. 

12.  [Am'd,  isas,  IJMW.I  Xo  representation  shall  be  admitted 
among  collaterals   after  brothers  and   sister^  deseendants. 

This  act  shall  not  ai)ply  to  an  estate  of  a  decedent  who  shall 
have  died  prior  to  the  time  this  act  shall  take  effect. 
L.  1808.  oh.  319;  L.   1905.   ch.  r.39.    In  offoot  May  18,   inor>. 

13.  Relatives  of  the  half-blood  shall  take  «»qually  with  those  of 
the  whole  blood  in  the  same  degree;  and  the  representatives  of 
such  relativt^s  shall  take  in  the  same  manner  as  the  representa- 
tives of  the  whole  Idooil. 

14.  Descendants  and  next  of  kin  of  the  deceased,  begotten  be- 
fore his  denth.  but  born  thereafter,  shall  take  in  the  same  man- 
ner as  if  they  had  been  born  in  the  life-time  of  the  deceased,  and 
had  survived  him. 

15.  TAddeA,  1897.1     If  a  woman  die.  leaving  illegitimate  ohil- 
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dron,  and  no  lawful  iasue,  such  children  inherit  her  personal  prop- 
erty as  if  legitimate. 

L.  1S93.  ch.  6S6,  subd.  15 :  L.  1897.  cb.  87.    tn  effect  March  9. 1B97. 

16.  [Added,  l»Ol.]  If  there  be  no  husband  or  wife  stunriving 
and  no  children,  and  no  representatives  of  u  child,  and  no  next  of 
kin,  then  the  whole  surplus  shall  be  distributed  equally  to  and 
iUiiong  the  next  of  kin  of  the  husband  or  wife  of  the  deceased,  as 
the  case  may  be,  and  such  next  of  kin  shall  be  deemed  next  of  kin 
of  the  dereased  for  all  the  purposes  specified  in  this  chapter;  but 
such  surplus  shall  not,  and  shall  not  be  construed  to,  embrace 
any  pci'sonal  prop*?rty  except  such  as  was  received  by  the  deceased 
from  such  husband  or  wife,  as  the  case  may  be,  by  will  or  by 
virtue  of  the  Ijlws  relating  to  the  distribution  of  the  personal  prop- 
erty of  the  deceased  person. 

L.  1803,  ch.  686:  eubd.  16  added  by  L.  1897,  ch.  37;  subd.  16  added  by  L. 
901,  ch.  410     In  ofToct  Sept.  T,  1901 . 

S  2733.   [Am'd,  1803.]     Ad'raAcementii. 

if  any  child  of  such  deceased  person  have  been  advanced  by 
the  deceased,  by  settlement  or  portion  of  real  or  personal  prop- 
erty, the  value  thereof  shall  be  reckoned  with  that  part  of  the 
sun^lns  of  the  personal  property,  which  remains  to  be  distributed 
among  the  children;  and  if  such  advancement  be  equal  or  superior 
to  the  amount,  which,  according  to  the  preceding  section,  would 
be  distributed  to  such  child,  as  hi.s  share  of  such  surplus  and  ad- 
vancement, such  child  and  his  desrendants  shall  be  excluded  from 
any  share  in  the  distribution  of  such  surplus.  If  such  advance- 
ment be  not  equ.il  to  such  amount,  such  child,  or  his  descend- 
ants, shall  be  entitled  to  receive  so  much  only,  as  is  sufficient  to 
make  all  the  shares  of  all  the  children,  in  such  surplus  and  ad- 
vancement, to  be  equal,  a.s  near  as  can  be  estimated.  The  main- 
taining or  educating,  or  the  giving  of  money  to  a  child,  without 
a  view  to  a  portion  or  settlement  in  life,  shall  not  be  deemed  an 
advancement,  within  the  meaning  of  this  section,  nor  shaU  the 
foregoing  provisions  of  this  section  apply  in  any  case  where  there 
i.^  any  real  property  of  the  intestate  to  descend  to  his  heirs. 
Where  there  is  a  surplus  of  personal  property  to  be  distributed, 
and  the  advancemcMit  consisted  of  personal  property,  or  where  a 
deficiency  in  the  adjustment  of  an  advancement  of  real  property 
i.i  chargeable  on  personal  property,  the  decree  for  distribution,  in 
the  surrogate's  court,  must  adjust  all  the  advancements  which 
have  not  been  previously  ad-justed  by  the  judgment  of  a  court  of 
competent  jnrisdiction.  For  that  purpose,  if  any  person  to  be 
affected  by  the  decree,  is  not  a  party  to  the  proceeding,  the  sur- 
rocrate  mrst  cause  him  to  be  brought  in  by  a  supplemental  citation. 

L.  1893,  oh.  686. 

§  273-1.    [Allied,  180.1.]     ISntutes  off  married  women. 

The  provisions  of  this  article  respt^cting  the  distribution  of  prop- 
erty of  deceased  persons  apply  to  the  personal  property  of  married 
women  dying,  leaving  descendants  them  surviving.  The  husband 
of  any  .such  deceast^l  married"  woman  shall  be  entitled  to  the  same 
distributive  share  in  the  personal  prorwrty  of  his  wife  to  which 
a  widoAV  is  entitled  in  the  personal  property  of  her  husband  by 
the  provisions  of  this  article  and  no  more. 

I.,   1803.   oh.   686. 

$ff  273B-2741.      [Repealed,   T..  ISaS,  ch.  PiSO.] 

§  2742.  Kffect  of  Judicial  nettlc^ment  of  account. 

A  judicial  settlement  of  the  ncrount  of  an  executor  or  edmiu- 
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istrator,  either  by  the  decree  of  the  surrogate's  court,  or  upon  an 
appeal  therefrom,  is  conclusive  evidence,  against  all  the  parties 
who  were  duly  cited  or  appeared,  and  all  persons  deriving  title 
from  any  of  them  at  any  time,  of  the  following  facts  and  no 
others:* 

1.  That  the  items  allowed  to  the  accounting  party,  for  money 
paid  to  creditors,  legatees,  and  next  of  kin,  for  necessary  ex- 
penses, and  for  his  services,  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  all  the 
interest  for  money  received  by  him,  and  embraced  in  the  account, 
for  which  he  was  legally  accountable. 

t^.  That  the  money  charged  to  the  accounting  party,  as  col- 
lected, is  all  that  was  collectible,  at  the  time  of  the  settlement, 
on  the  debts  stated  in  the  account. 

4.  That  the  allowances  made  to  the  accounting  party,  for  the 
decrease,  and  the  charges  against  him  for  the  increase,  in  the 
value  of  property,  were  correctly  made. 

S  2743.  [Ain*d,  1K»5,  ISUS,  lUOG.]  Decree  for  payment  and 
dlntrlbutlou. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  remains  and  is  ready  to  be 
distributed  to  the  cnulitiirs,  legatees,  next  of  kin,  husband,  or 
wife  of  the  decedent,  or  their  assigns,  the  decree  must  direct  the 
payment  and  distribution  thereof  to  the  persons  so  entitled,  ac- 
cording to  their  respective  rights.  In  case  of  whole  or  partial 
intestacy  the  decree  must  direct  immediate  i)ayment  and  distribu- 
tion to  creditors,  next  of  kin,  husband  or  wife  of  the  de<'edent, 
or  their  assigns,  where  the  executor  or  administrator  has  peti- 
tioned voluntarily  for  judicial  settlement  of  his  account  as,  and 
in  the  case  provided  in  subdivision  two  of  section  twenty-seven 
hundi-ed  and  twenty-eight  of  this  article;  but  such  decree  shall 
not  direct  the  payment  of  any  legacy  prior  to  the  expiration  of 
one  year  atttjr  the  granting  of  letters  upon  such  estate,  unless  the 
will  otherwise  directs.  If  any  perr>on,  who  is  a  necessary  party  for 
that  purpose,  has  not  been  cited  or  has  not  appeared,  a  supplemental 
citation  must  be  issued,  as  prescribed  in  section  twenty-seven  hundred 
and  twenty-seven  of  tuis  act.  Where  the  validity  of  the  debt,  claim 
or  distributive  share  ii  admitt^-d  or  has  been  established  upon  the  ac- 
counting or  other  proceeding  in  the  surrogate's  court  or  other  court  of 
competent  jurisdiction,  the  decree  must  determine  to  whom  it  is  pay- 
able, the  sum  to  he  paid  hy  reason  tUereot  and  all  other  (luestions 
concerning  the  same.  With  respe<'t  to  the  matters  enumerated 
in  this  se<*tion  the  decree  is  con<'lnsive  as  a  judjrnient  U|>on  each 
party  to  the  special  proceeding  who  was  duly  eite<l  or  appeared, 
and  upon  every  person  deriving  title  from  .such  parly. 
L.   1895.   ch.  5'Jli:  L.   IS'JS.  cb.   5ii."5:  L.   1006,  ch.  515.     In  effect  Sept.  1.  1906. 

§  2744.  Id.;  when  Mpeclfic  properly  may  be  delivered. 

In  either  of  the  following  cases,  the  decree  may  direct  the  de- 
livery of  an  unsold  chattel,  or  the  as.signment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties, 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  value  of 
the  property: 

1.  Where  all  the  parties  interested,  who  have  appeared,  mani- 
fest their  consent  thereto  by  a  writing  filed  in  the  surrogate's 
office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  pay- 
ment or  distribution,  would  cause  a  loss  to  the  parties  entitled 
thereto. 
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The  value  must  be  ascertained,  if  the  consent  does  not  fix  it, 
by  an  appraisement  under  oath,  made  by  one  or  more  persons 
appointed  by  the  surrogate  for  the  purpose. 
2  R.  B.  95,  {  72  (2  Edm.   09),  am'd;  L.   1870,   ch.  SO. 

5  2745.  Id.;  irlien  money  may  be  retained. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest;  or  where  an  action  is  i>ending  between  the  executor  or 
administrator  and  a  person  claiming  to  be  a  creditor  of  the  de- 
cedent; the  decree  must  direct  that  a  sum,  sufficient  to  satisfy 
the  claim,  or  the  proportion  to  which  it  is  entitled,  together  with 
the  probable  amount  of  the  interest  and  costs,  bo  retained  in 
the  hands  of  the  accounting  party;  or  be  df'posited  in  a  safe  bunk, 
or  trust  company,  subject  to  the  surrogate's  order;  or  be  paid 
Jnto  the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
Vayraent  of  the  claim,  when  it  is  due,  recoTcred  or  settled;  and 
that  so  much  thereof,  as  is  not  needed,  for  that  purpose,  be  after- 
wards distributed  according  to  law. 
2  R.  S.  96,  I  74  (2  Edm.  90). 

8  8746.  [Am'd,  1886,  1800.]     Id.)  shave  of  infant. 

When  a  legacy  or  distributive  share  is  payable  to  an  infant, 
the  decree  may,  in  the  discretion  of  the  surrogate's  court,  direct 
it,  or  so  much  of  it  as  may  be  necessary,  to  be  paid  to  his  gen- 
eral guardian,  to  be  applied  to  his  support  and  education;  or 
when  it  does  not  exceed  fifty  dollars,  the  decree  may  order  it  to 
be  paid  to  his  father,  and  if  his  father  be  dead,  then  to  his 
mother,  for  the  use  and  ben%fit  of  such  infant.  Said  court  may, 
in  its  discretion,  by  its  decree,  direct  any  legacy  or  distributive 
share,  or  part  of  a  legacy  or  distributive  share,  not  paid  or  ap- 
plied as  aforesaid,  which  is  payable  to  an  infant,  to  be  paid  to 
the  general  guardian  of  such  infant,  upon  his  executing  and  de- 
positing with  the  surrogate  in  his  office,  a  bond  running  to  such 
infant,  with  two  or  more  sufficient  sureties,  duly  acknowledged 
and  approved  by  the  surrogate,  in  double  the  amount  of  such 
legacy  or  distributive  share,  conditioned  that  such  general 
guardian  shall  faithfiUy  apply  such  legacy  or  distributive  share, 
ond  render  a  true  and  just  account  of  the  application  thereof,  in 
all  respects,  to  any  court  having  cognizance  thereof,  when  there- 
unto required,  the  sureties  in  which  bond  shall  justify  as  re- 
quired in  this  act,  unless  the  surrogate  shall  determine  that  the 
general  bond  given  by  the  guardian  is  ample  and  of  sufficient 
amount  to  cover  such  legacy  or  distributive  share.  The  said 
court  may,  in  its  discretion,  from  time  to  time,  authorize  or 
direct  such  general  guardian  to  expend  such  part  of  such 
legacy  or  distributive  share,  in  the  support,  maintenance  and 
education  of  such  infant  as  it  deems  necessary.  On  such 
infant's  coming  twenty-one  years  of  age,  he  shall  be  en- 
titled to  receive,  and  his  general  guardian  shall  pay  or  de- 
liver to  him,  under  the  direction  of  the  surrogate's  court,  the 
securities  so  taken,  and  the  interest  or  other  moneys  that  may 
have  been  paid  to  or  received  by  such  general  guardian,  after 
deducting  therefrom  sn^h  n mounts  fl«5  have  been  paid  or  ex- 
pended in  pursunncp  of  the  orders  r»nd  decrees  of  sild  court,  sc 
made  as  aforesaid  and  the  lernl  'commissions  of  such  guardian; 
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and  the  said  general  guardian  shall  be  liable  to  account  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the 
same;  in  case  of  the  death  of  said  infant,  before  coming  of  age, 
the  said  securities  and  moneys,  after  making  the  deductions 
aforesaid,  shall  go  to  his  executors  or  administrators,  to  be  ap* 
plied  and  distributed  according  to  law,  and  the  general  guardian 
shall  in  like  manner  be  liable  to  account  to  such  administrator  or 
executor.  If  there  be  no  general  guardian,  or  if  the  surrogate's 
court  do  not  order  or  decree  the  payment  or  disposition  of  the 
legacy  or  distributive  share  in  some  of  the  ways  above  described, 
then  the  legacy  or  distributive  share,  or  part  of  the  same  not  dis- 
posed of  as  aforesaid,  whether  the  same  consists  of  money  or 
securities,  shall,  by  the  order  or  decree  of  the  surrogate's  court, 
be  paid  and  delivered  to  and  deposited  in  said  court,  by  paying 
and  delivering  the  same  to  and  depositing  it  with  the  county 
treasurer  of  the  county,  to  be  held,  managed,  invested,  coUecteo, 
reinvested  and  disposed  of  by  him,  as  prescribed  and  required  by 
section  twenty-five  hundred  and  thirtj'-sovcn  of  this  act.  The 
regulations  contained  in  the  general  rules  of  practice,  as  speci- 
fied in  section  seven  hundred  and  forty-four  of  this  act,  and 
the  provisions  of  title  three  of  chapter  eight  of  this  act  apply  to 
money,  legacies  and  distributive  shares  paid  to  and  securities  de- 
posited with  the  c«unty  treasurer,  as  prescribed  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect  thereto, 
or  with  respect  to  a  security  in  which  any  of  the  Uioney  has 
been  invested,  or  upon  which  it  has  been  loaned,  the  power  and 
authority  conferred  upon  the  supreme  court  by  section  seven  hun- 
dred and  forty-seven  of  this  act.  Sections  forty-six,  foiiy-seven, 
forty-eight,  forty-nine,  fifty  and  fifty-one  of  part  two,  chapter  six, 
title  three,  article  two,  of  the  Revised  Statutes,  are  ivpealed. 

2  R.  8.  90,  I  80,  am*d;  L.  1880,  ch.  338;  L.  1000.  ch.  654.    In  effect  Sept. 
1,  lOOO.  * 

i  2747,  Legracy^  etc,  to  m&knofvn  person  to  be  paid  Into 
State  treasury. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  Is 
unknown,  the  decree  must  direct  the  executor  or  administrator 
to  pay  the  amount  thereof  into  the  treasury  of  the  State,  for  the 
benefit  of  the  person  or  persons  who  may  thereafter  appear  to  be 
entitled  thereto.  The  surrogate,  or  the  supreme  court,  upon  the 
petition  of  a  person  claiming  to  be  so  entitled,  and  upon  at  least 
fourteen  days'  notice  to  the  attorney-general,  accompanied  with 
a  copy  of  the  petition,  may  by  a  reference,  or  by  directing  the 
trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of 
the  persons  interested,  and  grant  an  order  directing  the  payment 
of  any  money,  which  appears  to  be  due  to  the  claimant,  but  with- 
out interest,  and  deducting  all  expens(»s  incurred  by  the  State 
with  respect  to  the  decedent's  estate.  The  comptroller,  upon  the 
production  of  a  certified  copy  of  the  order,  must  draw  his  warrant 
upon  the  treasury,  for  the  amount  therein  directed  to  be  paid: 
which  must  be  paid  by  the  State  treasurer,  to  the  person  entitled 
thereto. 

Id.,  I  81,  am*d;  L.  1877.  eh.  450. 

'§  2748.  'Wlien  levacr*  ete.,  to  be  paid  to  eonntr  tvens«re». 

The  decree  must  also  direct  the  executor  or  administrator  to 
ptLj  to  the  county  treasurer  a  legacy  or  distributiTe  aharob  whick 
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is  not  paid  to  the  person  entitled  thereto,  at  the  expiration  of 
two  years  from  the  time  when  the  decree  is  made,  or  when  the 
.U'Kacy  or  distributive  share  is  payable  by  the  terms  of  the  decree. 
The  money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surrogate;  or  pursuant 
to  the  judgment  of  a  court  of  competent  juriadictioa. 
Id.,  part  of  i  81. 
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TITLE  V. 

Disposition  of  the  decedent's  real  property,  for  the  payment 
of  debts  and  funeral  expenses.  Distribution  of  the  pro- 
ceeds. 

Sec.   2749.  What  property  subject  to  this  title. 

2750    Petition;   when  and  by  whom  presenteil. 

2751.  Crodltor'B  time  to  apply  extended  In  certain  cases. 

2752.  Contents  of  petition. 

2753.  Proceedings  where  some  of  the  facts  are  unknown. 

2754.  Citation  thereupon. 

2755.  Hearing. 

2750.  Proof  of  debt  upon  which  Judgment,  etc.,  has  been  rendered. 

2757.  The  last  section  qualified. 

2758.  Decree  to  recite  debts  and  liens. 
2750.  What  proof  necessary  for  a  decree. 
2700.  Decree  to  mortgage  or  lease. 
2761.  Decree  to  sell. 

27G2.  Repealed. 

2703.  Decree  to  sell:  order  in  which  different  parcels  are  to  be  sold. 

2764.  Id.;  where  undivided  Interest  or  precedent  estate  Is  created  by  the 

will,  etc. 

2765.  Form  of  decree. 
2706-70.  Repealed. 

2771.  What  credit  allowed  on  sale. 

2772-73.  Repealed. 

2774.  Who  not  to  purchase. 

2775-76.  Repealed. 

2777.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir, 

etc. 
2778-81.  Repealed. 

2782.  Contrnrt  for  lands;  effect  of  conveyance  of  decedent's  interest. 

2783.  Id.:  effect  of  conveyance   of  part. 
27H4.  Repealed. 

2785.  Purchaser's  title  n»t  affected  by  certain  irregularities,   etc.;   pre- 
sumption where  records  have  been  removed. 
2786-97.  Repealed. 

2798.  Surplus  money  on  foreclosure  and  other  sales;  when  paid  to  8arro> 

gate. 

2799.  Id.;  how  distributed. 

2S'M).    Kijjht    of   do\v»T   t<»   be   conslrl«re<l   In   Pr.le. 
LSm.  Kt'stJUUlim    tttv    asH«tM    ki.Iis«'.,ui  ..fly    (Uncovered. 

2S01  tt.  r«»nv«>yM!ic'e  (if  leal   cf^inU-  l-y   *'\     ul...-  ^>\^  adiuluistnitor  to  holder 
of   cdiUiac't   of   salt'    made   liy    tl»M«Mli<nt. 

§  2740.    [Am'd,  1894.]     IVhat  property  nnbjcct  to  tbU  title. 

Real  property,  of  which  a  decedent  died  seized,  and  the  interest 
<.f  a  decedent  in  real  property,  held  by  him  under  a  contract  for 
the  purchase  thereof,  made  either  with  him,  or  with  a  person 
from  whom  he  derived  his  interest,  may  be  disposed  of,  for 
the  payment  of  his  debts  and  funeral  expenses,  or  for  the  pay- 
ment of  judgment  liens  existing  thereon  at  his  death,  as  pro- 
scribed in  this  title;  except  where  it  is  devised,  expressly  charjrod 
with  the  payment  of  debts  or  funeral  expenses,  or  is  exempttMl 
from  levy  and  sale  bv  virtue  of  an  execution,  as  prescribed  in  title 
second  of  chapter  thirteen  of  this  act.  The  expression  funeral 
expenses,"  as  used  in  this  title,  includes  a  reasonable  charge  for 
a  suitable  headstone. 

L.  1894,  ch.  735. 
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§  2760.  [Am*d,  1804.]  Petition,  -vrben  And  br  Triiont  pre- 
nented. 

At  any  time  within  three  years  after  letters  were  first  duly 
granted  within  the  State,  upon  the  estate  of  a  decedent,  an  exec- 
utor or  administrator,  whether  sole  or  joined  in  the  letters  with 
another  other  than  a  temporary  administrator,  or  a  person  hold- 
ing a  judgment  lion  upon  decedent's  real  property  at  the  time  of 
his  death,  or  any  other  creditor  of  the  decedent,  other  than  a 
creditor  by  a  mortgage,  which  is  a  lien  upon  the  decedent's  real 
property,  may  present  to  the  surrogate's  court,  from  which  let- 
ters were  issued,  a  written  petition,  duly  verified,  praying  for  a 
decree  directing,  the  disposition  of  the  decedent's  real  property, 
or  interest  in  real  property,  specified  in  the  last  section,  or  so 
much  thereof  as  is  necessary  for  the  payment  of  his  debts  or 
funeral  expenses,  or,  if  so  decreed  as  hereinafter  provided,  for 
the  payment  of  any  judgment  liens  existing  upon  such  land,  or 
some  portion  thereof,  at  decedent's  death,  by  the  mortgage,  lea  so 
or  sale  at  public  or  private  sale  thereof;  and  th^t  the  parties 
named  in  the  petition  and  all  other  necessary  thirties,  as  pre- 
scribed in  the  subsequent  sections  of  this  title,  may  be  cited  to 
show  cause  why  such  a  decree  should  not  be  made. 

T..  1804.  ch.  735.     Soe  S  1844,  8ubd.  1. 

§  27R1.  [Ain*d,  1887.]  Credltor*i>  Mme  fo  apply  extended 
In  certain  eapiefli. 

The  time,  during  which  an  action  is  pending  in  a  court  of 
record,  between  a  creditor  and  an  executor  or  administrator  of 
the  estate,  is  not  a  part  of  the  time  limited  in  the  last  section,  for 
presenting  a  petition,  founded  upon  a  debt,  which  was  in  contro- 
versy in  the  action:  if  the  creditor  has,  before  the  expiration  of 
the  time  so  limited,  filed  i.i  the  clerk's  office  of  the  county  whore 
the  real  i>roperty  is  situated,  a  notice  of  the  pendency  of  the  ac- 
tion; specifymg  the  names  of  the  parties,  the  object  of  the  action, 
and,  if  the  creditor's  debt  is  made  the  foundation  of  a  conutor- 
claim,  the  nature  of  the  counterclaim;  containing  a  description  of 
the  property  in  that  county  to  be  affected  thereby;  and  stating 
that  it  will  be  held  as  security  for  any  judgment  obtained  in  the 
action.  A  notice  so  filed  must  be  recorded  and  indexed,  and  may 
be  cancelled,  as  prescribed,  with  respect  to  the  notice  of  pen- 
dency of  an  action,  in  article  nine  of  title  first  of  chapter  four- 
teen of  this  act.  It  may  also  lie  cancelled  in  like  mamier,  or  a 
pnecified  portion  of  the  property  affected  thereby,  may  be  dis- 
ch  :rged  from  the  lien  thereof,  by  the  order  of  the  court  in  which 
the  action  is  pending,  made  upon  the  application  of  a  person  hav- 
ing an  interest  in  the  real  j)roperty,  upon  notice  to  the  creditor, 
and  upon  such  terms  as  justice  requires.  Whenever  an  executor, 
administrator  or  creditor  of  a  deceased  person  shall  have  com- 
menced, or  shall  hereafter  commence,  an  action  in  any  court  of 
competent  jurisdiction  of  this  State  for  the  purpose  of  setting 
aside  any  fraudulent  conveyance  of,  or  incumbrance  upon,  any 
real  estate  of  such  deceased  person,  and  such  action  sball  have 
been  decided  in  favor  of  sucn  executor,  administrator  or  cred- 
itor, such  executor,  administrator  or  creditor  may,  at  any  time 
within  three  years  after  the  final  determination  of  such  action. 
have  and  mamtain  an  action  or  proceeding  against  the  proper 
parties,  in  any  court  of  competent  jurisdiction  of  this  State,  for 
a  sale  of  such  real  estate,  and  for  a  distribution  of  the  proceeds 
of  such  real  estate  among  the  creditors  of  such  deceased  person, 
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and  other  persons  entitled  to  the  same  as  may  be  directed  bj  the 
judgment  in  such  action. 

L.  1887»  ch.  423. 


9  27R2.  rAm*cl»  1894.]     Contents  of  petition. 

The  petition  must  set  forth  the  following  matters,  as  nearly  as 
the  petitioner  can,  upon  diligent  inquiry,  ascertain  them: 

1.  [Am'd,  lfM>4.]  The  amount  of  the  unpaid  debts  and  fu- 
neral expenses  of  the  decedent  and  that  the  personal  estate  is  in- 
adequate for  the  payment  thereof. 

L.  1904,  ch.  7S0.    In  elDTect  Sept.  1, 1904. 

2.  A  general  description  of  all  the  decedent's  real  property,  and 
interest  in  real  property,  within  the  state,  which  may  be  dis- 
posed of  as  prescribed  in  this  title;  a  statement  of  the  value  of 
each  distinct  parcel;  whether  it  is  improved  or  not;  whether  it 
is  occupied  or  not;  and,  if  occupied,  the  name  of  each  occupant: 
whether  it  is  incumbered  by  a  mortgage  lien  or  liens  together  with 
a  statement  of  the  amount  due  or  claimed  to  be  due  thereon. 
Where  the  petition  describes  an  interest  in  real  property,  speci- 
fied in  section  two  thousand  seven  hundred  and  forty-nine  of 
this  act,  the  value  of  the  interest  must  be  stated,  and  also  the 
value  of,  and  the  6thor  particulars,  specified  in  this  section,  re- 
lating to  the  real  property  to  which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and 
devisees  of  the  decedent,  and  also  every  other  iierson  claiming 
under  them,  or  either  of  them,  stating  who,  if  any,  are  infants; 
the  age  of  each  infant,  and  the  name  of  his  general  guardian, 
if  any;  and  also,  if  the  petition  is  presented  by  a  creditor  or  judg- 
ment lienor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator, 
the  amount  of  personal  property  which  has  come  to  his  hands, 
and  those  of  his  coexecutors  or  coadministrators,  if  any;  the 
application  thereof,  and  the  amount  which  may  yet  be  realized 
therefrom. 

L.  18M,  ch.785 


§  275S.  [AmM,  1804.]  ProceedlnflTM  where  «onie  of  the 
fncta  are  vnkno'irn. 

If,  upon  diligent  innulry,  any  of  the  matters  required  to  be 
set  forth,  as  prescribed  in  the  last  section,  cannot  be  ascertained 
by  the  petitioner,  that  fact  must  be  shown  to  the  surrogate's 
satisfaction,  and  the  surrogate  must,  thereupon,  inquire  into  the 
matter,  as  prescribed  in  article  first  of  title  second  of  this  chap- 
ter. If  the  petition  is  presented  by  a  creditor  or  judgment- 
lienor,  the  surrogate  may,  by  order,  require  the  executor  or  ad- 
ministrator to  render  such  an  account  or  other  statement,  as  he 
deems  necessary  for  the  purpose  of  the  inquiry. 

L.  1894.  cb.  735. 

S  2754.    [Am'd,  1804.]      Citation  thereupon. 

Where  the  surrogate  is  satisfied  that  all  the  facts,  specified  In 
the  kust  section  but  one,  have  been  ascertained,  as  far  as  they 
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can  be  apon  diligent  inquirj*,  ond  St  appears  to  him  that  the 
debts,  judgment  hens  and  funeral  expenses,  or  either,  cannot  be 
paid,  without  resorting  to  the  real  property,  or  interest  in  real 
property,  he  must  issue  a  citation  according  to  the  prayer  of  the 
petition.  If,  upon  the  inquiry,  it  appears  to  the  surrogate,  that 
any  heir  or  devisee,  or  person  claiming  an  interest  in  the  property 
under  an  heir  or  devisee,  is  not  named  in  the  petition,  the  cita- 
tion must  also  be  directed  to  him.  Unless  the  executor  or  ad- 
ministrator has  caused  to  be  publishetl,  as  prescribed  by  law,  a 
notice  requiring  creditors  to  present  their  claims,  and  the  time 
for  the  presentation  thereof,  pursuant  to  the  notice,  has  elapsed, 
the  citation  must  be  directed,  generally  to  all  other  creditors  of 
the  decedent,  as  well  as  the  creditors  named. 

L.  mi,  ch.  i85. 

§  2TBK.  [Ani'd,  18»4,  1004.1     Hcftrtiiff; 

Upon  the  return  of  the  citation  the  surrogate  must  proceed  to 
'hear  the  allegations  and  proofs  of  the  parties.  A  creditor  of  the 
decedent,  including  one  whose  claim  is  not  yet  due,  or  a  person 
having  a  claim  for  unpaid  funeral  expenses,  although  not  named 
in  the  citation,  may  appear  and  thus  make  himself  a  party  to 
the  »peclftl  proceeding.  An  heir  or  devisee,  or  a  person  claiming 
under  an  heir  or  devisee,  of  the  property  in  question,  although 
not  named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  liens  or  funeral 
expenses,  or  the  validity  of  a  debt,  due  or  unpaid*  represented  as 
•existing  against  tlio  decedent,  or  the  reasonableness  of  the  funeral 
expenses;  may  interpose  any  defense  to  the  whole  or  any  part 
thereof:  and,  for  that  purpose,  may  make  himself  a  party  to  the 
special  proceeding.  The  admission  or  allowance  by  the  eSwmtor 
or  administrator  of  a  claim  or  debt  of  any  creditor  against  the  de- 
cedent shall,  for  the  purpose  of  such  proceeding,  be  deemed  an 
•establishment  thoreof,  unless  objection  be  made  thereto  by  a 
party  to  the  sporial  proceeding.  AVhere  such  a  defense  arises 
under  the  statute  of  limitation,  an  act  or  admission  by  the  exec- 
utor or  administrator  does  not  prevent  the  running  of  the  statute, 
or  revive  the  del)t.  so  as  to  afreet,  in  any  manner,  the  real  prop- 
erty, or  interest  in  real  property  in  question,  or  to  permit  the 
creditor  to  participate  in  the  fund  arising  therefrom. 

L.  1894,  ch.  735;  L.  1901,  cU   TjO.    Id  effect  Sept.  1, 190«. 

§  27iiil,  [AmM,  lOOf.l     TVliAt  proof  npe^fimtry  for  a  decree. 

A  decree  directing  the  disposition  of  real  property  or  of  an 
Interest  in  real  property  can  be  made  ouly  where  after  due- 
examination  the  following  facts  have  been  established  to  the 
satisfaction  of  the  surrogate. 

1.  That  the  proceed inps  have  been  in  conformity  to  this  title. 

2.  That  the  personnl  estate  of  the  decedent  is  insufficient  for 
the  payment  of  his  debts  and  funeral  expenses. 

L.  1904,  ch.  750.    In  effect  Sept.  1.1904.    Korinuiij  §  270tt. 

787 


§§  2757-59  SURROGATES'  COURTS.  c.  18,  t.  5 

§  27R7.   [Am'cl,  10O4.]     Decree  to  mortflTAflrey  lease  or  sell. 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the 
personal  estate  of  the  decedent  is  insufficient  for  the  payment  of 
his  debts  and  funeral  expenses,  the  surrogate  shall  make  a  de- 
cree empowering  the  executor  or  administrator  to  mortgage,  lease 
or  sell  the  whole  or  such  part  of  the  real  property  or  interest  of 
the  decedent  in  real  property  as  the  surrogate  shall  deem  neces- 
sary for  the  payment  thereof.  The  surrogate  may  limit  the 
amount  to  be  sold  and  afterward  extend  the  power  to  other 
parcels  and  direct  the  order  of  the  sale  of  parcels  and  may  direct 
whether  the  same  be  mortgaged,  leased,  or  sold,  for  the  purpose 
of  preserving  all  the  rights  and  equities  of  the  parties  and  pre- 
venting any  unnecessary  disposition  of  such  real  property;  and 
may  limit  the  amount  to  be  raised  thereby.  The  decree  must 
describe  the  property  to  be  sold  with  common  certainty.  If  it 
appears  that  one  or  more  distinct  parcel  of  which  the  decedent 
died  seized  has  been  -devised  by"  him  or  sold  by  his  heirs  the 
decree  must  provide  that  the  several  distinct  parcels  be  sold  in 
the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  then^ 

2.  Property  so  descendea  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 
L.  UM,ch.  W).    rn«flectSept.  1,1904.   rrom  tonaer  88  2760,  2761  and  2763. 

8  27K8.  rAm'd.  1804,  1004.1  Duty  of  executor  or  ailmln- 
Istrator  to  execute  decree  after  flllnar  bond. 

It  shall  be  the  duty  of  the  executor  or  administrator  to  execute 
the  power  conferred  upon  him  by  a  decree  directing  that  property 
be  mortgaged,  leased  or  sold;  but  he  must  first  execute  and  file 
with  the  surrogate  his  bond,  with  two  or  more  sureties,  to  the 
people  of  the  state  in  a  penalty  fixed  by  the  surrogate  not  less 
than  twice  the  sum  to  be  raised,  or  the  valne  of  the  real  prop- 
erty, or  interest  in  real  property,  directed  to  be  sold.  The  bond 
must  be  conditioned  for  the  faithful  performance  of  the  duties  im- 
posed upon  the  principal  by  the  decree  and  for  the  accounting 
by  the  principal  for  all  moneys  received  by  him  whenever  he  is 
required  so  to  do  by  a  court  of  competent  jurisdiction. 
L.  1894,  oh.  735;  L.  1904,  ch.  750.    In  effect  8ept.  1,  1904. 


8  2750.  TAmM,  1804.  1004.]  Proceedlngrn  upon  failure  to 
execute  decree  or  file  bond. 

Where  there  are  two  or  more  executors  or  administrators,  if 
either  of  them  fails,  within  such  time  as  the  surrogate  deems 
reasonable,  to  give,  or  to  join  with  his  coexecutors  or  coadmin- 
istrators in  giving,  a  bond  as  prescribed  in  the  last  section,  the 
surrogate  may  direct  those  who  have  given  the  bond  to  proceed 
to  execute  the  decree.  But  if  a  sole  executor  or  administrator, 
or  all  the  executors  or  administrators,  so  fail,  such  failure  shall 
be  deemed  ground  for  tho  rovoontion  of  his  or  their  letters  and 
the  surrogate  shall,  upon  the  application  of  any  person  interested, 
revoke  such  letters  and  grant  ndmiuistration  to  such  person  en- 
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t  if  ltd  :is  will  cxiciito  siifli  docivo.  IIo  muy  revoke  loltors  so 
;.rjiiit(ul  from  tinio  to  time,  as  the  case  requires,  to  obtain  the 
piMiiHT  execution  of  the  decree.  A  person  to  whom  letters  are  so 
i^raivteil  shnll  have  all  the  powers  under  the  decree  which  were 
jrlveu  to  the  executor  or  administrator  at  the  time  it  was  made; 
and  must  giv«  the  bond  required  by  such  decree,  as  well  as  the 
bond  required  to  be  given  upon  issuing  letters  to  him. 

L.  1894.  ch.  735;  L.  1904.  ch.  73a    In  effect  Sept.  1. 1904.    From  (ormef  {  2767. 

K  27GO.  rAm*d,  1885.  l»0-t.]  Kxecatlon  of  decree  not  af- 
ro(*t€>d  by  dc^athy  et  <*eteru. 

The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  a  decree,  of  all  the  executors  or  administrators  does 
not  suspend  or  affect  the  execution  thereof;  but  the  successor  of 
the  person  w^ho  has  died,  been  removed,  or  become  disiiualihed, 
must  proceed  to  complete  all  unfinished  matters,  as  his  predecea- 
Bors  might  have  completed  the  same;  and  he  must  give  such 
security  for  the  due  performance  of  his  duties  as  the  surrogate 
prescribes. 

L.  1885.  ch.  213;  L.  1904.  ch.  750.   In  effect  Sept.  1, 1904    From  fonner  |  THO. 

S  2701.  [Am'd,  ISfNl,  1904.]  Bffect  of  decree;  manner  of 
oxecntlnfT  name,  applying  proceed*  of  nale  and  acconntlna: 
for  Name. 

The  executor  or  administrator  must  proceed  to  execute  the 
decr*-e  in  the  same  manner,  and  the  execution  thereof  shall  have 
the  same  eftect,  as  if  he  w^ere  acting  as  executor  of  the  decedent 
\under  a  like  power  contained  in  a  will  of  said  decedent  duly  exe- 
cuted and  proved.  He  shall  apply  the  proceeds  of  the  realj)rop- 
erty  mortgaged,  leased  or  sold  in  the  same  manner  as  if  he  had 
acted  under  such  a  power  of  sale  contained  in  a  will  and  all  per- 
sons interested  in  the  execution  of  the  decree  shall  have  the  same 
remedies  for  the  enforcement  of  the  decree  and  the  application 
of  the  proceeds  that  they  would  have  had  if  the  executor  or  ad- 
ministrator were  acting  under  such  a  power.  The  executor  or 
administrator  may  account  for  such  ])roceeds  and  may  be  com- 
pelled to  account  therefor  and  for  his  acts  under  such  decreo 
and  shall  be  entitled  to  commissions  upon  the  settlement  of  his 
accounts  as  if  he  had  acted  under  such  a  power. 

L.  1894.  ch.  7S5;  L.  1904.  eh.  7S0.    In  efteot  Sept.  1.  1904. 

i  2T02.  [Repealed  by  L.  1904,  ch.  THO.  In  effect  Sept.  1,  190*. 
provided,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  takes  eflFect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  tha: 
extent  said  sections  shall  be  considered  as  still  in  force.] 

i  2703.  rAm'd,  IfMVt.]  ParohaMern  title  not  affected  by 
<»ertaln  IrreflrnlarltleH. 

The  title  of  a  purchaser  in  pood  faith  at  a  sale  pursuant  to  n 
decree  made  as  prescribed  in  this  title  is  not,  nor  is  the  validity  of 
a  mort'^'te  or  lease  niad«»  as  prescribed  in  this  title,  in  any  way 
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affortcd.  where  n  petition  was  presented  and  the  proper  persons 
were  duly  cited  and  a  decree  authorizing  a  mortgage^  lease  or  sale 
was  made  as  prescribed  in  this  title,  by  any  omission,  error,  de- 
fect or  irregularity  occurring  between  the  return  of  the  citation 
and  the  making  of  the  decree,  except  so  far  as  the  same  would 
affect  the  title  of  a  purchaser  at  a  sale  made  pursuant  to  the 
directions  contained  in  a  judgment  rendered  by  the  supreme  court. 
L.  1904.  cb.  750.    In  effect  Sept.  1.1904.   From  former  {  2784. 


$  27G4.  [Am'd,  ISM,  1004.]  Allowance  on  bid  to  creditor 
imreliaiilnar- 

If  a  creditor  of  the  decedent  becomes  the  purchaser  of  any  of 
the  decedent's  real  property,  the  surrogate  may,  upon  his  appli- 
cation, direct  the  amount  of  his  claim  to  be  allowed,  in  the  first 
instance,  upon  the  purchase  price;  and  such  purchaser  shall  only 
be  required  to  pay  the  balance  at  the  time  of  the  sale.  But,  in 
case  tne  proceeds  of  the  d€K?edent's  real  property  shall  be  insufG- 
cient  to  satisfy  the  costs  and  expenses  of  aaministration  and  the 
debts  and  funeral  expenses  of  the  decedent,  the  purchasing  cred- 
itor shall  be  allowed  and  credited,  upon  the  judicial  settlement 
of  the  accounts  of  the  executor  or  administrator,  only  the  amount 
he  may  be  entitled  to  receive  upon  his  claim  and  shall  then  pay 
the  difference  between  the  amount  originally  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  purchaser  has 
credit  on  his  bid,  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount  re- 
quired under  the  provisions  of  this  section. 
L.  18»4,  ch.  735;  L.  1904,  ch .  750.    In  effect  Sept.  1, 1904. 

8  270.";.  rAm*d,  1894,  1004.]  Sale  to  l»e  retnaed  If  bond  be 
srivon. 

A  decree  empowering  an  executor  or  administrator  to  mort- 
gage, lease  or  sell  shall  not  be  granted  if  any  of  the  persons  in- 
terested in  the  estate  give  bonds  to  the  surrogate  in  such  sum 
and  with  such  sureties  as  lie  directs  and  approves,  with  ron- 
dition  to  pay  all  the  debts,  legacies  and  expenses  of  administra- 
tion so  far  as  the  goods,  chattels,  rights  and  credits  of  the  de- 
ceased are  insufficient  therefor,  within  such  time  as  the  BUrrogate 
may  direct. 
L.  1894,  ch.  785;  L.  1904.  ch.  750.    In  effect  Sept.  1, 1904. 

5§  2700-2770.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shaU  b<^  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


$  2771.  AVhat  credit  allo'v^'efl  on  nnle. 

The  surrogate  may,  in  the  order  directing  the  execution  of  the 
decree,  or  in  a  separate  order  made  before  the  sale,  allow  a  sale  to 

TOO 


c.  18,  t.  5  SALE  OF  EEAL  PROPERTY.  $§  2772-81 

be  made  upon  a  credit,  not  exceeding  three  years,  for  not  more 
than  three-fourths  of  the  purchase-money,  co  be  secured  by  the 
purchaser's  bond,  and  his  mortgage  on  the  property  sold,  except 
where  the  sale  is  that  of  an  interest  under  a  contract;  in  wiiich 
case,  the  order  may  prescribe  the  security  to  be  given. 


IS  2772-2T78.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  proTided,  however,  that,  in  cases  where  the  decree  for  th»' 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  timf* 
thw  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


S  2T74.  "Wlio  not  to  pvrolinae. 

An  executor  or  administrator  upon  the  estate,  a  freeholder  ap- 
pointed to  execute  a  decree,  or  a  general  or  special  guardian  of 
an  infant,  who  has  an  interest  in  any  of  the  real  property  to  be 
sold,  shall  not  directly,  or  indirectly,  purchase,  or  be,  or  at  any 
time  before  confirmation,  become  interested  in  a  purchase  at  the 
sale;  except  that  a  guardian  may,  when  authorized  so  to  do  by 
the  order  of  the  surrogate,  purchase  in  his  name  of  office  for  the 
benefit  of  his  ward.  A  violation  of  this  section  renders  the  pur- 
chase void. 


US  2776-2776.  [Repealed  by  L.  1904,  ch.  7.^0.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
aim  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing:  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


5  2777.  When  conveyance  not  to  affect  purchaser  or 
mortfirnflree  from  liclr,  etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title,  does 
not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in 
good  faith  and  for  value,  from  an  heir  or  devisee  of  the  decedent, 
unless  letters  testamentary  or  letters  of  administration,  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surrogate's  court  hav- 
ing jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented 
within  four  years  after  his  death. 


55  2778-2781.  [Repealed  by  L.  1901,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  procoodinps  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and 
to  that  extent  .said  sections  shall  be  consi(l<»red    as  still  in  force.] 
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<|  27R2.  r«>ntrnct  for  lancliR)  effect  of  conveyance  of  <te- 
cedent*!!  interest. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  property, 
held  by  him  under  a  contract  for  the  purchase  thereof  operates  as 
an  assignment  of  the  contract  to  the  purchaser;  and  vests  in  him. 
his  heirs  and  assigns,  all  t^c  right,  title,  and  interest  of  all  the 
persons  entitled,  at  the  time  of  the  sale,  in  and  to  the  decedent's 
uiterest  in  the  real  property. 

§  2783.   Id.:  effect  of  conveya.nce  of  part. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  a  contract,  transfers  to  the  pur- 
chaser all  the  decedent's  right,  title,  and  interest  in  and  to  the 
part  so  sold;  and  all  rights,  which  would  be  acquired  thereto,  by 
the  executor  or  administrator,  or  by  any  person  entitled,  at  the 
time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by  perfect- 
ing the  title  to  the  property  contracted  for,  pursuant  to  tlie  con- 
tract. Upon  fully  complying  with  the  contract,  the  purchaser  has 
the  same  right  to  enforce  performance  thereof,  with  respect  to 
the  part  conveyed  to  him;  and  the  executor  or  administrator,  or 
his  assignee,  has  the  same  right  to  enforce  i)erforniance,  with  re- 
spect to  the  residue,  as  the  decedent  would  have  had.  if  he  was 
living.  Any  title  acquired  by  the  executor  or  administrator,  or 
his  assignee,  with  respect  to  the  part  not  sold,  must  be  held  in 
trust  for  the  use  of  the  persons  entitled  to  the  decedent's  in- 
terest; subject  to  the  dower  of  the  widow,  if  any. 

I  278*.  r  Repealed  by  L.  1JX)4,  ch.  7.50.  In  effect  Sept.  1. 1904, 
provided.  Iiowever,  that,  in  cascH  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  tiie  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  takes  elTect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  that 
extent  said  sections  shall  be  considered  as  still  in  force.] 


S  2785.  PurehnHer'fi  title  not  affected  by  certain  Irresrn- 
Inrltlew,  i*tc,;  preMuniptlon,  i\-here  recordu  have  been  re- 
mo  veil. 

Where  the  records  of  the  surrogate's  court  have  been  heretofore, 
or  are  hereafter,  removed  from  one  place  to  another,  in  either 
the  ssnne  or  another  ounty,  and  twenty-five  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inter- 
est in  real  property,  as  prescribed  in  this  title,  the  due  appoint- 
ment of  a  gunrdian  for  each  infant  pc^rty  to  the  special  proceeding 
must  be  presumed,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 

j|§  2780-2797.  [Repealed  by  L.  1004,  ch.  750.  In  effect  Sept.  1. 
1904,  provided,  howevji-.  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  pa^vment  of  debts 
and  funeral  expcMises  shall  have  been  entered  prior  to  the  time 
this  net  takes  efT<'ct,  all  subso(inent  proceedings  shall  be  in  ac- 
(•(inlnnce  with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 
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S  S7&8.  [Am'd,  1893.]  SurpluM  money  ou  foreclosare  and 
other  salesi  vHien  paid  to  narroirate. 

Where  real  property,  or  an  interest  in  real  property,  liable  to 
be  disposed  of  as  prescribed  in  this  title,  is  sold,  iu  an  action  or  a 
special  proceeding,  specitied  iu  the  last  section,  to  satisfy  a  mort- 
gage or  other  lien  thereupon,  which  accrued  during  the  decedent's 
life-time;  and  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate,  wore,  within  four  years  before  the  sale, 
issued  from  a  surrogate's  court  of  the  State,  having  jurisdiction  to 
grant  them;  the  surplus  money  must  be  paid  into  the  surrogate's 
court  from  which  the  letters  issued  pursuant  to  the  provisions  of 
section  twenty*five  hundred  and  thirty-seven  of  this  code,  aud  the 
receipt  of  the  coimty  treasurers  shall  be  a  sufBcient  discharge  to 
the  person  paying  such  money.  If  the  sale  was  made  pursuant  to 
the  directions  contained  in  a  judgment  or  order,  the  surplus  re- 
maining after  payment  of  all  the  liens  upon  the  property,  charge- 
able upon  the  proceeds,  which  existed  at  the  time  of  the  de- 
cedent's death,  must  be  so  paid.  If  the  sale  was  made  in  any 
other  manner,  the  surplus  exceeding  the  lien  to  satisfy  which  the 
property  was  sold,  and  the  costs  and  expenses,  must,  within  thirty 
days  after  the  receipt  of  the  money  from  which  it  accrues,  be 
so  paid  over  by  the  person  receiving  that  money« 

L.  1803,  ch.  6SG.     See  |  2408.     Sec  alBo  Rolo  Gl. 


§  2700.  [Am*d,  1881,  10O4.]     Id.|  hovr  distributed. 

Where  money  is  naid  into  a  surrogate's  court,  as  prescribed  ^n 
the  last  section,  and  a  petition  for  the  disposition  of  property,  as 
prescribed  iu  this  title,  is  pendinr:  before  him;  or  is  presented  at 
any  time  before  the  distribution  of  the  money;  the  decree  may 
provide  that  the  money  be  paid  to  the  executor  or  administrator 
to  be  applied  by  him  as  if  it  was  the  proceeds  of  the  decedent's 
real  property,  sold  pursuant  to  the  decree.  If  such  a  petition  is 
not  pending  or  presented,  or  if  a  decree  for  the  disposition  of  the 
decedent's  property  is  not  made  thereupon,  a  verified  petition, 
praying  for  a  decree,  directing  the  distribution  of  the  money 
among  the  persons  entitled  thereto,  may  be  presented  by  any  of 
those  persons.  Each  person,  who  would  be  entitled  to  share  in 
the  distribution  of  the  proceeds  of  a  sale,  must  be  cited  to  show 
cause,  why  such  u  decree  should  not  be  made.  Service  of  the 
citation  may  be  made  upon  all  the  persons  designated  therein,  by 
publishing  the  same  in  two  newspapers  designated  as  prescribed 
m  article  first  of  title  second  of  this  chapter,  at  least  once  in 
each  of  the  four  successive  weeks  immediately  preceding  the  re- 
turn day  thereof,  except  that  personal  service  must  be  made  upon 
the  husband,  wife,  heirs  and  devisees  of  the  decedent,  and  also 
upon  every  other  person  claiming  under  them,  or  either  of  them 
who  resides  in  this  state.  Upon  the  return  of  the  citation,  the 
rights  and  priorities  of  the  persons  interested  must  be  estab- 
lished, and  a  decree  for  distribution  must  be  made. 

L.  1867.  ch.  6sa.  1 2  a  Edm.  143),  am'df  L.  1870.  oh.  170(7  Bdm.  664);  L.  UOt.  oh.  790. 
tn  effect  Sept.  1.  1904. 


S  2HOO.  [AmM,  100R.]  Rlffrht  of  do^er  to  be  eoniitdered  In 
sale. 

Where  the  widow  of  the  derpdnnl,  or  n  ..arty  to  the  proceed- 
ing, has  nn  existing  right  of  dower  in  the  renl  estate  directed  to 
be  sold  the  court  must  consider  and  dctt'rmine  whether  a  more 
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advantagri'ous  sak*  can  bo  uiaile  of  Kiirh  real  f*sta<:e  by  iucludin? 
the  sale  of  su'-rh  right  of  dower;  and,  if  it  sUai!  h(»  detoriniiipd  hy 
the  cwirt  ttiiit  u  larger  sum  will  bv  roaiized  uu  su<-ti  salt',  appli- 
cable to  the  payment  of  debts  and  funeral  expeuKos,  by  iuc-lud- 
in*  in  such  sale  the  right  of  dower,  the  interest  of  the  party  in- 
titled  thereto  shall  pass  thereby;  and  the  purchaser,  his  heirs, 
and  n^mgns,  shall  hold  the  property  fn^e  and  discharged  from 
any  claim  by  virtue  of  that  right.  The  regnhiti<ms  and  provisions 
of  nrtlcle  two  title  one  of  chapter  fourteen  of  this  act,  prescrib- 
ing the  rules  of  i)ractice  in  relation  to  the  right  of  ilower  in  ac- 
tions for  the  partition  of  real  estate,  so  far  as  the  same  may  l>e 
applicable,  shall  govern  and  control  the  dispositif>n  of  moneys 
realized  on  such  sale  which  shall  belong  to  the  owner  of  said  right, 
of  dower. 
L.  190G,  ch.   430.     In  efl't'Ct  May  16,  1905. 

I  2A01.  JAmM,  INlM,  1U04.J  R^'KtltnUi^n  for  afiflctH  mibae* 
qvently  dliwovered. 

Where  a  decree  has  becTi  made  for  the  application  of  the  pro- 
ceeds of  real  property  to  the  payment  of  the  decedent's  debts,  or 
funeral  expenses  as  prcscrllw^d  in  this  title,  and  assets,  which 
should  have  been  ai>plied  thereto,  are  afterwards  discovered;  or. 
for  any  other  reason,  njoney  or  other  jxTSonal  property  of  the 
decedent,  which  should  h;ive  been  applied  thereto,  afterwards 
conies  to  the  hands  of  the  ex( mtor.  administrator,  legatee  or 
next  of  kin,  the  heir,  devisee  or  (ith'T  j^erson  aggrieved  may  main- 
tain an  action  to  procure  reimlirrvcMnent  fhorefrom. 

L.  1»4,  ch.  730;  L.  1004,  ch.  7»«      t«  pfTf^ot  Sept.  1,  1904. 

§  280]-a.  {Added,  lOOK.]  rouv«>.vnnee  of  rent  ^ntatc  by 
executor  or  ndJiiluiMtriitor  to  Itclder  of  contract  of  Male 
nia,d«  hy  decedent. 

When  a  person  diefi  seized  of  th?  IPL'al  title  to  lands  in  this 
state,  and  another  person  chiinis  In  1jm}(1  tlu'  bciiefui.il  interest 
in  an  e.xei'Ulory  contract  niMtlc  by  tl'.'^  ilo  edcnt  f<u*  the  sale  and 
conveyance  of  su<-h  lands  to  the  vcm!'-.'  therein  nrinicd,  or  to  his 
snccessoi's  in  interest,  the  execution  Ji.:d  delivery  uf  a  deed  of 
snch  real  estate  by  the  exc»cutor  or  adniinistrutor  of  the  dei*edent's 
(State,  to  the  holder  of  said  contract,  having  the  effect  of  c<m- 
veying  all  the  right,  title  and  niterest  of  the  decedent  at  the 
Ciuio  of  his  death  in  and  to  said  lands,  may  be  authorized  and 
compelled  upon  the  application  of  such  cxecut4»r  or  admini-strator, 
n]M)n  the  conditions  and  in  the  uiaiuier  hereinafter  provided. 
T'pon  reciMving  written  notice  of  any  such  claiu\,  subscribed  by 
the  claimant  and  rcipicsting  tlint  proceedings  be  instituted  under 
the  provisions  of  this  siM-iinn,  and  <M)nla!ning  particulars  as  to 
the  date  of  the  c<mtra<'t,  the  amount  of  the  purchase  price,  the 
time  or  times  when  installmenis  thereof  were  ov  will  become  due 
and  payRble,  the  sum,  if  any.  admitted  to  be  still  due  or  unpaid 
thereon,  a  desi-ription  of  th«'  lands  in  tpicstion  and  a  statement 
of  any  other  condition  applying  to  the  venrlce,  the  executor  or 
administrator  may.  in  his  dis  ret  ion.  apply  to  the  surrogate  from 
wh(  s«»  r(uu*t  his  letters  w'vw  \<<U">\  for  an  order  nuthorizing  and 
directing  him  to  execute  n  d<cd  of  such  UuhIs  to  the  person  en- 
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titlcMl  tlieroto  upon  sack  tiru.s  C5  the  vmrt  may  prescribe.  The 
executor  or  adiiiiuistrutor  may,  in  hiS  ilisi  ntion,  accept  from  the 
ohiimant  a  dei»osit  of  uionej*  to  secure  the  estate  for  any  costs 
and  exi)enses  of  the  application;  such  money  to  be  retained  by 
the  executor  or  administrator  to  tlie  extent  of  any  costs  or  ex- 
penses tluis  paid  or  incurred  oiUy  iu  the  event  that  the  claimant 
neglGcts  unreas*onabIy  to  tender  performance  of  his  part  of  the 
contract,  or  to  be  ready  and  willing  to  perform  when  requested, 
pursuant  to  the  order,  if  any,  to  be  entered  on  such  uppiictition. 
The  applicati(m  shall  be  by  petition,  duly  verified,  which  shall  set 
forth  the  facts  hereinabove  provided  to  be  contained  in  said 
notice,  and  such  other  facts,  in  relation  to  said  matter  as  may 
have  come  to  the  knowledjct*  of  the  executor  or  administrator, 
together  with  the  nnmfTs  of  the  dec<»dent's  heirs,  d€»visees  and 
surviving  husband  or  wife,  if  any,  and  of  all  persons  claiming 
under  them  or  either  of  them,  so  far  as  known,  and  shall  pray 
for  a  citation  to  all  such  heirs,  devisees,  wife,  widow  or  per- 
sons, requiring  them  to  show  cause  before  said  surrogate  why 
an  order  should  not  be  entered  authorizing  such  conveyance. 
Upon  the  return  of  such  citation  and  after  hearing  the  proofs 
in  support  of  the  petition,  or  in  opposition  thereto,  the  surrogate 
shall  make  such  order  as  justice  requires.  If  it  is  found  that 
the  enforcement  of  said  contract  at  law  would  be  subject  to  a 
valid  defense,  in  favor  of  any  party  to  said  proc€»eding,  the 
petition  shall  be  dismissed.  If  it  is  found  that  such  contract  is 
valid  and  in  force  and  that  the  vendor  had  not,  in  his  lifetime, 
ofFectunlly  conveyed  his  interest  in  said  hinds  in  fulfillment 
there<if,  the  order  shall  dire<*t  such  conveyance  to  be  made  by  the 
executor  or  administrator,  upon  receiving  the  balance  of  the  pur^ 
chase  price,  wh(»n  due,  if  there  l>e  any  such  unpaid  balance, 
which  amount  shall  be  8i)ecified  in  the  order,  or  upon  the  com- 
pliance by  the  claimant  with  any  other  condition  imposed  on  him 
i)y  the  contract.  Under  such  order,  if  the  purchase  money  on 
the  contract  is  not  due  and  the  claimant  elects  to  pay  the  whole 
amount  thereof,  before  maturity,  the  executor  or  administrator 
shall  receive  the  same  and  shall  thereupon  execute  and  deliver 
the  deed  herrinabove  provided  for.  A  conveyance  ma<le  in  pur- 
suance of  snch  order  shall  be  !)inding  on  all  of  said  i)ers<ms  in 
interest  who  were  duly  cited  in  the  proceeding.  An  order  dis- 
missing the  petition  shall  not  prejudice  the  right  of  the  claimant 
uuiler  said  contract  to  a  civil  acti^m  for  specific  performance  nor 
to  any  other  reuK'dy  then  existing  at  law  or  in  e<|uity;  but  the 
delivery  and  acceptance  of  a  deed  of  conveyance  executed  in 
l>ursuance  of  an  order  grar»ted  as  prescribed  in  this  section  shall 
be  dtM'ined  a  complete  fulfillm<Mit  of  snch  contract.  An  order 
directing  a  conveyance  under  the  provisions  of  this  section  may 
lie  enforced,  at  the  instance  of  the  person  entitled  to  such  con- 
veyance,   by    contempt    proceedings    in    the   manner  provided    for 
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the  enforcement  of  a  dccreu  under  section  twenty-five  hundred 
aud  hil> *live  of  tlud  ait.  pioviaod  it  its  sUuwu  that  such  person 
tendered  i)erfonnance  of  his  part  of  the  contracr.,  or  was  ready 
aud  able  to  perform  when  requested,  within  a  reasonable  time 
after  the  order  was  entered.  Upon  such  a  proceeding  costs  and 
disbursements  may  be  allowed  aud  included  in  the  order,  payable 
from  the  estate,  in  the  sums  specified  in  section  twenty-five  hun- 
dred and  sixty-one  of  this  act. 
Added   by   L.   1M>8,   ch.  u02..      lu  effect  Sept.   1,   1008. 
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TITLE  VI. 
Provisiona  relating  to  a  testamentary  trustee. 

a«c.  2802.  Intermediate   accounting;    when   Toluntary. 

2803.  Id.;    when    compulix>ry. 

2804.  Petition  to  compel  payment  of  debt,  legacy,  etc. 
2806.  Id.;  proceedings  upon  return  of  citation. 

2806.  Id.;   other   perBona   Intei-eated  to  be  cited. 

2807.  When   surrogate  may   comi>el  Judicial  settlement. 

2808.  Who   may   apply  therefor. 

2809.  Proceedings  upon  return  of  citation. 

2810.  Judicial    settlement   on   petition    of    trustee. 

2811.  Certain  pruvlBlona  of  title  fourth  made  applicable. 

2812.  Sun-ogute  to  determine  controversies;   proportion   may   be  retallMsd- 
2818.  Effect  of  decree. 

2814.  ileslgnatlon  of  trust. 

2815.  Pt-tition  for  security  from  testamentary   trustee. 

2816.  Security;    how   given. 

2817.  Rvmovnl  of  testamentary  trustee. 

2818.  Appointment  of  successor. 

2819.  Proceedings    where    teatameutpi-y    trustee    is    also   executoi    or   ad- 

ministrator. 

2820.  Application  of  this  title. 

S  2802.  [Am*d,  1885.]  Intermediate  aeoonntinvi  when 
volantarjr. 

Any  trustee  created  by  any  last  will  and  testament,  or  ap- 
pointed by  any  competent  authority  to  execute  any  trust  created 
by  such  last  will  and  testament,  may  at  any  time  file  an  interme- 
diate account,  and  may  also  annunlly  reniU'r  niid  finally  jml.cially 
settle  his  accounts  before  the  surrogate  of  the  county  bavin)?  juris- 
diction of  the  estate  or  trust,  in  the  niuuuer  provided  by  biw  for 
the  linn  I  judicial  settlement  of  the  accounts  of  executors  and  ad- 
ministrators, and  may  for  that  purpose  obtain  and  serve  in  the 
same  manner  the  necessary  citations  reqiiirlnp  all  persons  inter- 
ested to  attend  such  final  settlement;  and  the  decree  of  the  sur- 
roMTate  on  such  final  settlement  may  bo  api>ealed  from  in  the 
manner  provided  for  an  appeal  from  a  decree  of  a  surrogate's 
court  on  the  final  settlement  of  the  accounts  of  an  executor  or 
administrator,  and  the  like  proceedings  shall  be  had  on  such  ap- 
peal; in  all  such  annual  accountings  of  such  trustees,  the  surro- 
gate before  whom  such  accounting  may  be  had  shall  allow  to 
the  trustee  or  trustees  the  same  compensation  for  his  or  their 
services,  by  way  of  commifislon,  as  are  allowed  by  law  to  execu- 
tors and  administrators,  VK?sides  their  just  and  reasonable  ex- 
penses therein;  and  also  the  additional  allowance  provideil  for  in 
section  twenty-five  hundred  and  sixty -two  of  this  act;  ♦ne  decree 
of  the  surrogate  on  such  final  annual  settlement  of  an  recount  pro- 
vided for  in  this  section,  or  the  final  determinatir  ..  decree  or 
judgment  of  the  appellate  tribunal  in  case  of  appeal  .diall  havet.j*- 
same  force  and  effect  as  the  decree  or  judgment  of  .my  other  court 
of  competent  jurisiliction  on  the  final  settlement  of  such  accounts, 
and  of  the  matters  relating  to  such  trust  which  shall. have  been 
embraced  in  such  accounts,  or  litigated  or  determined  on  such 
settlement. 

Rnaed  on  Ti.  1866.  ch.  115  (6  E<lm.  700).  and  U  1867.  ch.  782,  |  1  (7  Edm. 
167):    L.    1871,   ch.   4S2  (9   Edm.   94);   I..    1885,   vh.   518. 

S  2803.   Id.;  when  compnlsorr- 

Upon  the  petition  of  a  person  interested,  absolutely  or  contin- 
gently, in  the  estate  or  fund  in  the  hands  of  a  testamentary  trui- 
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li'(\  or  in  the  Application  thereof,  or  of  the  income  or  other  pro- 
c«'cmIs  thereof,  the  surrogate  may,  in  his  discretion,  make,  at  any 
time,  an  order  requiring  a  testamentary  trustee  to  lender  au  inter- 
mediate account. 

Based  on  L.  1866,  ch.  115  (6  Edm.  700).  and  L.  ]8(t7,  ch.  7fi2.  I  1  (7  Bdm. 
1G7);   L.   1871.  ch.  482  (9  Edm.  94);   L.   1885,   ch.  518. 

§  2S04.  Petition  to  compel  payment  of  debt,  learacy^  eto. 

Where  a  person  is  entitled  by  the  terms  of  the  will  to  the  pay- 
ment of  money,  or  the  delivery  of  personal  property  by  a  testa- 
mentary trustee,  he  may  present  to  the  surrogate  s  court  a  written 
petition,  duly  verified,  setting  forth  the  facts  which  entitle  him  to 
the  payment  or  delivery,  and  praying  for  a  decree,  directing  pay- 
ment or  delivery  accordingly:  and  that  the  testam»»ntary  trustee 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  only  upon  the  happening  of  a  con- 
tingency, or  after  the  expiration  of  a  certain  time,  he  must 
show  in  his  petition  that  his  right  to  the  money  or  other  property 
has  become  absolute.  Upon  the  presentation  of  the  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

Id. 

I  2806.  Id.;  procee«llnirii  vpon  return  of  citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  if  the  testamentary  trustee  tiles  a  written  answer,  duly 
verified,  setting  forth  facts,  which  show  that  it  is  doubtful, 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality,  absolutely  or  upon  his  information  and  belief, 
a  decree  must  be  made  dismissing  the  petition,  without  prejudice 
to  an  action  in  behalf  of  the  petitioner  for  an  accounting;  other- 
wise, the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties,  and  must  make  such  a  decree  in  the  premises  as  justice 
requires.  In  a  proper  case,  the  decree  may  require  the  testa- 
mentary trustee,  who  is  unable  to  deliver  personal  property,  to 
which  the  i)etitioner  is  entitled,  to  pay  the  value  thereof. 

Id. 

i  28O0.   Id.;   othrr  peraons   intcrcflted   to  be   cited. 

Where  it  api>ears,  upon  the  presentation  of  a  petition  as  pre- 
scribed in  the  last  section  but  one.  that  a  decree  made  pursuant 
to  the  prayer  thenx)f,  might  affect  the  rights  of  other  persons  with 
respect  to  the  estate  or  fund  held  by  the  testamentary  trustee, 
the  citation  must  also  bo  .directed  to  those  persons.  Where  that 
fact  appears,  upon  the  return  of  the  citation,  or  upon  the  hearing, 
and  it  also  appears  presumptively  that  the  petitioner  is  entitled  to 
a  decree,  all  the  persons,  whose  rights  may  be  so  affected,  must 
l)e  brought  in  by  supplemental  citation  before  a  decree  is  made. 

Id. 

§  2807.   When  fiurroKat«*  may  compel  Jndldal  «ettlement. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  from 
time  to  time,  comi>el  a  judicial  settlement  of  the  account  of  a  tes- 
tamentary trustee: 

1.  Where  one  year  has  expired  since  the  will  was  admitted  to 
probnte. 

2.  Wliere  the  trustee  has  been  removed,  or,  for  any  other  rea- 
son, his  powers  have  ceased. 

3.  Where  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  terms  of  the  will,  have  been  executed,  or  are  ready 
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to  be  oxecuted;  so  that  the  persons  benoficiully  interested  are,  by 
the  terms  of  the  will,  or  by  operation  of  hxw,  entitled  to  receive 
any  money  or  other  personal  property  from  the  trustee. 

I  2808.  Wlio  may  apply  therefor. 

A  petition,  praying  for  a  judicial  settlement,  as  prescribed  in 
the  last  section,  and  that  the  testamentary  trustee  may  be  cited 
to  show  cause,  why  he  should  not  render  and  settle  his  account, 
may  be  presented,  by  any  person  beneficially  interested  in  the 
execution  of  any  of  the  trusts;  or  by  any  person  in  behalf  of  an 
infant  so  beueticially  interested;  or  by  a  surety  in  the  bond  of 
the  testamentary  trustee,  given  as  prescribed  iu  this  title,  or  by 
the  legal  representative  of  such  a  surety.*  Upon  the  presentation 
of  the  petition,  the  surrogate  must  issue  a  citation  accordingly, 
unless  the  account  of  the  testamentary  trustee  has  been  judi- 
cially settled,  within  a  year  before  the  petition  is  presented;  in 
which  case,  the  surrogate  may,  in  his  discretion,  entertain,  or 
decline  to  entertain,  the  petition. 

{  2800.  Procee«1iiivs  upon  return  of  citation. 

Sections  2727  and  2728  of  this  act  apply  to  the  proceedings 
upon  a  citation,  issued  as  prescribed  in  the  last  section,  and  lo 
the  testamentary  trustee  to  whom  the  citation  is  directed. 

S  2810.  Judicial   nettlemcnt   on   petition  of   trustee. 

When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  trusts,  or  one  or  more  distinct  and  separate  trusts. 
created  by  the  will,  have  been,  or  are  ready  to  bo,  fully  executed, 
a  testamentary  trustee  may  present  to  the  surrogate's  court  a 
i>etition,  duly  verified,  setting  forth  the  facts,  and  praying  that 
his  account  may  be  judicially  8ettle<l;  and  that  all  the  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will,  or  by  operation  of  law,  to  share  in  tlie  fund,  or  in  the 
proceeds  of  property  held  by  the  petitioner,  as  a  part  of  his 
trust,  may  be  cited  to  attend  the  sotth'meiit.  '^'hereupon  the 
surrogate  must  issue  a  citation  accordingly.  Sections  272U,  2730. 
and  2731  of  this  act  apply  to  the  proceetlings  upon  the  return  of 
a  citation,  issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  bo  settlcMl.  Any  person, 
although  not  named  in  the  citation,  who  is  beneficially  interested 
in  the  estate  or  fund  which  came  to  the  petitioner's  hands,  or 
in  the  proceeds  thereof,  or  in  the  application  of  that  estate  or 
fund,  or  of  the  proceeds  thereof,  is  entitled  to  appear  upon  the 
hearing,  and  thus  make  himself  a  party  to  the  special  proceeding. 

{  8811.  Certain  provtsion«  of  title  fourth  made  ap- 
plieable. 

.Sections  2734  to  2737,  both  inclusive,  sections  2739  to  2741, 
both  inclusive,  and  sections  2743,  2744,  and  2746  of  this  act. 
apply  to  and  regulate  the  like  matters,  whore  a  testamentary 
trustee  accounts,  as  prescribed  in  this  title:  except  as  otherwise 
prescribed  in  the  next  two  sections.  To  onoh  account,  filed  as 
prescribed  in  this  title,  must  be  aunoxod  an  aflidavit.  in  the  form 
prescribed  in  section  2733  of  this  not.  for  tho  nffKlMvit  to  b<* 
annexed. to  the  account  of  an  rv  o'^f.-r  nr  .M'lminlstrntnr:  oxoopt 
that  the  expression,  "the  ti-i?st«?  ormfod  by  the  will",  with 
such  other  description  of  the  trust,   as  is  necessary  to  identify 
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It,  must  be  substituted   in   place  of  the  words,   "  the  rotate  of 
the  decedent ". 

I  2812.  Surrogate  to  determine  controversies)  propor- 
tion may  be  retained. 

Upon  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  a  controversy  which  arises,  respecting  the  right  of  a 
party  to  share  in  the  money  or  other  personal  property  to  be 
paid,  distributed,  or  delivered  over,  must  be  determined  in  the 
same  manner  as  other  issues  are  determined.  If  such  a  con- 
troversy remains  undetermined,  after  the  drteraiination  of  all 
other  questions  upon  which  the  distribution  of  the  fund,  or  the 
delivery  of  the  personal  property  depends,  the  decree  must  direct 
that  a  sum,  suUicient  to  satisfy  the  claim  in  controversy,  or  the 
proportion  to  which  it  is  entitled,  together  with  the  probable 
an\ouut  of  the  interest  and  costs,  and,  if  the  case  so  requires, 
that  the  personal  property  in  controversy,  bo  retained  in  the 
hands  of  the  accounting  party;  or  that  the  money  be  deposited 
in  a  safe  bank  or  trust  company,  subject  to  the  surrogate's 
order,  for  the  purpose  of  being  applied  to  the  payment  of  the 
claim,  when  it  is  due,  recovered,  or  set  lied;  and  that  so  much 
thereof,  as  is  not  needed  for  that  purpose,  be  afterwards  dis- 
tributed according  to  law. 

8  2813.   Effect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  o( 
a  testximentary  trustee,  as  prescribed  in  this  title,  or  the  judgment 
rendered  upon  an  appeal  from  such  a  decree,  has  the  same  force, 
as  a  judgment  of  the  supreme  court  to  the  same  effect,  as  against 
cn.cU  party  who  was  duly  cited  or  appeared,  aild  every  person 
who  would  be  bound  by  such  a  judgment,  rendered  in  an  action 
between  the  same  parties. 

L.   1866,  ch.   116   (6  Edm.   700). 

I  2814.  Renlirnatlon   of  trust. 

A  testamentary  trustee  may,  at  any  time,  present  to  the  surro- 
gate's court  a  written  petition,  duly  verified,  praying  that  his 
account  may  be  judicially  settled:  that  a  decree  may  thereupon 
be  made,  allowing  him  to  resign  his  trust,  and  discharging  him 
accordingly;  and  that  all  persons  who  are  entitled,  absolutely 
or  contingently,  by  the  terms  of  the  will  or  by  operation  of  law, 
to  ihare  in  the  fund  or  estate,  or  the  proceeds  of  any  property 
held  by  the  petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  petition 
must  set  forth  the  facts  upon  which  the  application  is  founded; 
and  it  must,  in  all  other  respects,  conform  to  a  p-^tition  presented 
for  a  judicial  settlement  of  the  account  of  a  testamentary  trustee, 
as  prescribed  in  this  title.  Tho  surrogate  may,  in  his  discretion, 
entertain  or  docline  to  entertain  the  petition.  If  he  entertains 
it,  the  proceedinps  must  be.  in  nil  respects,  the  same  as  upofi  a 
petition  for  a  judicial  settlement  of  the  petitioner's  account, 
except  tlint,  upon  the  hearing,  the  surrogate  must  first  deterniiue. 
whf^thor  sufficient  reasons  exist  for  granting  the  prayer  of  the 
petition:  and,  if  he  determines  that  they  exist,  he  must  make 
an  order  accordingly,  and  allowing  the  netitioner  to  account, 
for  the  purpose  'of  being  discharged.  Upon  the  petitioner's 
fully  accounting,  and  paying  all  money  belonging  to  the  trust, 
and  delivering  all  books,  papers,  and  other  property  of  the  trust, 
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in  his  hands,  either  into  the  surrogate's  court,  or  as  the  surro 
gate  directs,  a  decree  may  be  made,  accepting  his  resignation 
and  discharging  him  accordingly. 

8c^  L.  1870,  ch.  369,  f  8. 

S  22815.  Petition  for  security  front  testamentary  trnstecb 

Any  person,  beneficially  interested  in  the  execution  of  the 
trust,  may  present  to  the  surrogate's  court  a  written  petition, 
duly  Terihed,  setting  forth,  either  upon  his  knowledge,  or  upon 
his  information  and  belief,  any  fact,  respecting  a  testamentary 
trustee,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named 
IB  executor  m  a  will,  would  make  it  necessary  for  such  a  person 
to  give  security,  in  order  to  entitle  himself  to  letters;  and  pray- 
ing for  a  decree,  directing  the  testamentary  trustee  to  give 
security  for  the  performance  of  his  trust;  nnd  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly.  Upon  the  return  of  the  citation, 
a  decree,  requiring  the  testamentary  trustee  to  give  such  security, 
may  be  made,  in  a  case  where  a  person  so  named  as  executor 
can  entitle  himself  to  letters  testamentary,  only  by  giving  a  bond; 
but  not  otherwise. 

8   2816.   Security  I   bow    irlven. 

The  security,  given  as  prescribed  in  the  last  section,  must  be 
n  bond  to  the  same  effect,  and  in  the  same  form,  as  an  executor's 
l)ond.  Each  provision  of  this  chapter,  applicable  to  the  bond 
of  an  executor,  or  to  the  rights,  duties,  and  liabilities  of  the 
parties  thereto,  or  any  of  them,  including  the  release  of  the 
sureties,  and  tne  giving  of  a  new  bond,  apply  to  the  bond  so 
given,  and  to  the  parties  thereto. 

I   2817.  Removal    of   teMtnmentnry   trustee. 

In  either  of  the  following  cases,  a  person  beneficially  interested 
in  the  execution  of  the  trust,  may  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  for  a  decree  removing  a  testamentary  trustee  from 
his  trust;  and  that  he  may  be  cited  to  show  cause,  whj  ii  ch  r 
decree  should  not  be  made: 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  t<'s- 
tamentary  would  not  be  issued  to  him,  by  reason  of  his  personal 
disQualification  or  incompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  Improperly  ap- 
plied the  money  or  other  property  in  his  charge,  or  invested 
money  in  securities  unauthorised  by  law,  or  otherwise  Improvl- 
dently  managed  or  injured  the  property  committed  to  his  charge, 
or  by  reason  of  other  misconduct  in  the  execution  of  bis  trust, 
or  dishonesty,  drunkenness,  improvidence,  or  want  of  under- 
standing, he  is  unfit  for  the  due  execution  of  his  trust. 

3.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree, 
made  as  proporibed  in  the  last  two  sections:  or  has  wilfully 
refused,  or  without  good  cause  neglected,  to  obey  a  direction* 
of  the  surrogate,  contained  in  any  other  decree,  or  in  an  order, 
made  as  nroscriliod  in  this  ti<lo:  or  any  provision  of  law,  reUting 
to  the  discharge  of  his  duty. 

S  E.  S.  730,  ch.  1.  §  7. 

SOT 


II 2818-20  SURROGATES'  COURTS,  c.  18,  t  6 

K  ?818.   [AmM,  1H84,  10O3.]     Appointment  of  MneceMor. 

When  a  person  named  in  a  will  as  sole  testamentary  trustee 
dies  prior  to  the  probate  of  the  will,  or  by  an  instrument  in 
writing  renounces  his  appointment,  or  when,  a  sole  testamentary 
trustee  dies,  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  sur- 
rogate's court  removed  or  allowed  to  resign,  and  the  trust  has 
not  bvum  fully  executed,  the  same  court  may  appoint  his  suc- 
cessor, unless  such  an  appointment  would  contravene  the  express 
terms  of  the  will.  Where  one  of  two  or  more  persons  named 
in  a  will  as  testamentary  trustees  dies  prior  to  the  probate  of 
the  will,  or  by  an  instrument  in  writing,  renounces  his  or  their 
appointment,  or  where  one  of  two  or  more  teetamentary  trnsteea 
iiii.-i  or  l>eeom('s  a  lunatic,  or  is  by  a  decree  of  the  surrogate's 
court  removed  or  allowed  to  resign,  a  successor  shall  not  be 
appointed,  except  where  such  appointment  is  necessary  in  order 
to  comply  with  the  express  terms  of  the  will,  or  unless  the  same 
court,  or  the  supreme  court,  shall  be  of  the  opinion  that  the 
appointment  of  a  successor  would  -be  for  the  benefit  of  the  cesttli 
qne  trust.  Unless  and  until  a  successor  is  appointed  the  remain- 
ing trustee  or  trustees  may  proceed  and  execute  the  trust  as 
fully  as  if  such  trustee  (or  trustees)  had  not  died,  renounced, 
become  a  lunatic,  been  removed  or  resigned.  Where  a  decree 
removing  n  trustee  or  discharging  him  upon  his  resignation  does 
not  designate  his  successor,  or  the  person  designated  therein  does 
not  qualify,  the  successor  must  be  appointed  and  must  qualify 
in  the  manner  prescribed  by  law  for  the  appointment  and  quali- 
fication of  an  administrator  with  the  will  annexed. 

T.  m\  cb.  859. 1 8;  1  B.  8.  780.  ch.  1,  li  08.  71 ;  L.  18S4,  cb.  408 ;  L.  1908,  cb.  930.  In 
effwt  May  6,  1903.  .         -^ 

$  2810.  Procecdlnnrs  yvKerc  testamentary  trnstec  !■  also 
ex«^eutor  or  admlnlNtrator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the 
executor  of  the  will,  or  an  administrator  upon  the  same  estate, 
proceedings  taken  by  or  against  him,  as  prescribed  in  this  title, 
do  not  affect  him'  as  executor  or  administrator,  or  the  creditors 
of.  or  persons  interested  in,  the  general  estate,  except  in  one  of 
the  following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may  also,  in  the  same  petition,  set  forth  the  facts, 
upcm  showing  which  he  would  be  allowed  to  resign  as  testa- 
mentary trustee;  and  may  thereupon  pray  for  a  decree  allowing 
h'm  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  pi^tition,  praying  for  the  revoca- 
tion of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  p(»tition  are  made,  by  the  provisions 
of  this  title,  sufficient  to  entitle  the  same  person  to  present  a 
petition,  praying  for  the  removal  of  a  testamentary  trustee;  the 
petitioner  may  pray  for  a  decree,  rcmnving  the  person  complained 
of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resigna- 
tion or  removal,  as  the  case  requires,  of  the  testamentary  trustee, 
ft:>d  for  the  judicial  settlement  of  his  account,  may  be  taken,  as 
pn*srribed  in  this  title,  in  connection  with,  or  separately  from, 
the  lii:«  proceedings  u|>on  the  petition  for  the  revocation  of  the 
letters,  as  the  snrrogate  directs. 
.    I  2H80.   AppllcivUon  of  thin  title*. 

The  provisions  of  i\A<  *'*Io  apply  to  a  trust  created  by  the  will 
of  a  resident  of  the  State.  >.»'  relating  to  real  property,  situated 
within  the  State,  without  regnro  t:  ♦bf*  residence  of  the  trustee, 
or  the  time  of  the  execution  of  the  wUi. 
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TITLE  VIL 
Provisions  relating^  to  a  g^uardiaa. 

hitUiB  1.  Appointment,  removal,  and  resignation  of  a  goieval  gnardlan. 

S.  BuperTlaion  and  control  ol  a  general  guardian.    Settlement  9t  big 

accounts. 
S.  Quardiana  appointed  hj  will  or  deed. 

ARTICLB  FIRST. 

AppointmerU,  removed,  and  resignation  of  a  general  guardian 

Bee.  2821.  Power  of  conrt  to  appoint  guardians. 

2822.  Petition   for  appointment,    bj   Infant  orer  fourteen. 

2825.  Contents  of  petition;  citation. 

2824.  Id.;  where  petitioner  is  a  married  woman. 

2826.  Appointment   of  guardian. 

2826.  Guardian  to  be  nominated  by  infant. 

2827.  Apimlntment  of  temporary  guardian  for  Infant  under  fourteoiU 

2828.  Term  of  office  of  temporary  guardian. 

2829.  Inquiry   as  to  ralue  of   property. 
2880.  Qualification  of  guardian  of  property. 

2831.  Id.;   of   guardian   of  person. 

2832.  Wlien  letters  may  be  revoked  for  misconduct,  etc. 

2833.  Citutlon:   hearing;    decree. 

2834.  Saspenslon  of  guardian;  effect  thereof. 

2886.  Application  by  guardian  for  revocation  of  letters. 

2830.  Proc(.'ediDg8   thereupon. 

2837.  Ward  or   pew  guardian   may  require   accounting. 

2838.  Apiilicntion  for  ancillary  letters  to  foreign  guardian. 

2839.  Proceedings  thereupon. 

2840.  Effect  of  ancillary  letters. 

2841.  Application  of  the  last  section  to  former  guardians. 

1  2821.   Poorer  of  court  to  appoint  flrnardianii. 

The  Burrogato*8  court  has  the  like  power  nud  authority  t.>  ^^^ 
point  a  peiieral  guardian,  of  the  person  or  of  the  property,  <,r 
Doth,  of  an  infant,  which  the  chancellor  had,  on  the  thirty  lirst. 
day  of  December,  eighteen  hundred  and  forty-six.  It  h^s  also 
power  and  authority  to  appoint  a  general  guardian,  of  the  person 
or  of  the  property,  or  both,  of  an  infant  whose  father  or  mother 
is  living,  and  to  appoint  a  general  guardian,  of  the  vr'^P^rty 
only,  of  an  infant  married  woman.  Such  power  and  authority 
mnst  be  exercised  in  like  manner  as  they  were  exercised  by  the 
court 'Of  chancery,  subject  to  the  provisions  of  this  act.  The 
same  perHon  may  be  appointed  guardian  of  an  infanc  in  both 
capacities;  or  the  guardianship  of  the  person  and  of  thsi  property 
may  be  committed  to  different  persons. 

2  R.  8.  151.  S  f»  (2  Kdm.  157):  L.  1870,  ch.  341  (7  Edm.  71«):  L.  1871,  ch. 
708  (9  Kdm.  132).  See  Rules  52.64. 

I  :SS22.  Petition  for  appointment*  by  Infant  OTe*-  fourteen. 

In  either  of  the  following  cases,  an  infant  ot  the  ag.;  of  fourteen 
years  or  upwards,  may  present,  to  the  surrogate's  court  of  the 
county  in  which  he  resides;  or,  if  he  is  not  a  r<-«ident  of  the 
State,  to  the  surrogate's  court  of  the  county  in  which  any  of  his 
property,  real  or  personal,  is  situated;  a  written  petition,  duly 
verified,  sotting  forth  the  facts  upon  which  the  jurisdiction  of 
the  court  depends,  and  praying  for  a  decree  appointing  a  general 
gnardian,  either  of  his  person,  or  of  his  property,  or  both,  as  the 
case  requires;  and,  if  necessary,  that  the  ners^/us,  entitled  by 
law  to  be  cited  upon  such  an  annlicntion.  may  be  cited  to  show 
orase,  why  such  a  decree  should  not  be  made: 
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1.  Where  such  a  general  guardian  has  not  been  duly  appointed, 
either  by  a  court  of  competeut  jurisdiction  of  the  State,  or  by 
the  will  or  deed  of  his  father  or  mother,  admitted  to  probate  or 
authenticated,  and  recorded,  as  prescribed  in  section  2851  of 
this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become 
incompetent  or  disqualified;  or  refuses  to  act;  or  has  been  re- 
moved; or  where  his  term  of  office  has  expired. 

Where  the  petitioner  is  a  non-resident  married  woman,  and  the 
petition  relates  to  personal  property  only,  it  must  affirmatively 
show  that  the  property  is  not  subject  to  the  control  or  disposition 
of  her  husband,  by  the  law  of  the  petitioner's  residence. 

2  B.  S.  160,  §  4  (2  Edm.  157);  L.  1870.  ch.  59  (7  Edm,  689);  L.  1871,  cU. 
92  (9  Bdm.  68). 

S  2823.  Contents  of  petition;  citation. 

A  petition,  presented  as  prescribed  in  the  last  section,  must 
also  state  whether  or  not  the  father  and  mother  of  the  petitioner 
are  known  to  be  living.  If  either  of  them  is  known  to  be  living, 
and  the  petition  does  not  pray  that  the  father,  or,  if  he  is  dead, 
that  the  mother,  may  be  appointed  the  general  guardian,  it  must 
set  forth  the  circumstances  which  render  the  nppointmeut  of 
another  person  expedient;  and  must  pray  that  the  father,  or,  if 
he  is  dead,  that  the  mother,  of  the  petitioner  may  .be  cited  to 
show  cause,  why  the  decree  should  not  be  made.  A  citation, 
issued  to  the  father  of  the  petitioner,  must  be  served  at  least 
ten  days  before  it  is  returnable.  "Where  the  case  is  within  sub- 
division second  of  the  last  section,  the  petition  must  pray  that 
the  person  formerly  ai)pointed  general  guardian  may  be  cited, 
unless  it  is  shown  that  he  is  dead.  The  surrogate  must  inquire, 
and  ascertain  as  far  as  practicable,  what  relatives  of  the  infant 
reside  in  his  county;  and  he  may,  in  his  discretion,  cite  any  rela- 
tive or  class  of  relatives  of  the  infant,  residing  in  that  county 
or  elsewhere,  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 

L.   1870,   ch.  341    (7  Edm.   716). 

I  2824.   Id.)  vrliere   petitioner  in  a  married  'won&an. 

The  last  section  applies,  where  the  petitioner  is  a  married 
woman;  except  that  her  husband  must  also  be  cited,  and  that 
the  surrogate  may,  in  his  discretion,  make  a  decree,  appointing 
n  guardian  of  her  property,  without  citing  her  father  or  her 
mother. 

jS  2826.   Appointment  of  ^nardian. 

Upon  the  return  of  the  citation,  the  surrogate  must  make  such 
a  decree  in  the  premises,  as  justice  requires.  lie  may,  in  hft 
discretion,  hoar  a  negations  and  proofs  from  a  person  not  a  party. 
Where  a  citation  is  not  issued,  the  surrogate  must,  upon  the  pre- 
Rontation  of  the  petition,  inquire  into  the  circumstances.  For 
the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amount 
of  security  to  be  required  of  the  guardian,  he  may  issue  a  sub- 
poena, requiring  any  person  to  attend  before  him.  to  testify  re- 
specting any  matter  involved  therein.  If  he  is  satisficnl  that  the 
allegations  of  the  petition  are  true  in  fact,  and  that  the  interests 
of  the  infant  will  be  jiromoted  by  the  appointment  of  a  general 
guardian,  either  of  his  ixTson  or  of  his  property,  he  must  make 
a.  decree  accordingly,  except  that  a  guardian  of  the  person  of  a 

810 


c .  18.  t  7,  a.  1  GENERAL  GUARDIAN.  §§  2836-80 

married   woman   shall   not  be  appointed.    In  a   proper   case,   he 
may  appoint  a  general  guardian  m  one  capacity,  without  a  cita- 
tion and  issue  a  citation,  to  show  cause  against  the  appointment 
of  a  general  guardian  in  the  other  capacity. 
2  B.  S.  151.  i  e  (2  Edm.  1S7). 

S  2826.  Guardian  to  be  nominated  by  Infant. 

A  guardian,  appointed  upon  the  application  of  an  infant  of  the 
age  of  fourteen  years,  or  upwards,  as  prescribed  in  this  article, 
must  be  nominated  by  the  infant,  subject  to  the  approval  of  the 
surrogate. 

2  R.  S.  160.  I  4  (2  Edm.  157). 

9  2827.  Apiiointment  of  temporary  arnardlan  for  Infant 
under  fourteen. 

A  relatire  of  an  infant  under  fourteen  years  of  age,  or  any 
other  person  in  behalf  of  such  an  infant,  may  present,  to  the 
surrogate's  court  of  the  county  in  which  the  infant  resides;  or, 
if  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  any  of  the  infant's  property,  real  or  personal, 
is  situated;  a  written  petition,  duly  verified,  setting  forth  the 
facts,  uiK)n  which  the  jurisdiction  of  the  court  depends,  and  proy- 
ing  for  a  decree  appointing  a  guardian  of  the  person,  or  of  the 
property,  or  both,  of  the  infant,  to  serve  until  tne  infant  attains 
the  age  of  fourteen  years,  and  a  successor  to  the  guardian  is 
appointed.  The  cases  in  which  such  a  guardian  may  be  appointed, 
the  contents  of  the  petition,  and  the  proceedings  thereupon,  arc 
the  same,  as  prescribed  in  the  foregoing  sections  of  this  article, 
with  respect  to  the  appointment  of  a  general  guardian,  upon  the 
petition  of  an  infant  of  the  age  of  fourteen  years  op  upwards;  ex- 
cept that  the  surrogate  must  nominate,  as  well  os  appoint,  the  tem- 
porary guardian.* 
2  R.  8.   151.  §  6  (2  Edm.   157). 

I  2828.  Term  of  office   of  temporary   arnardtan. 

The  term  of  office  of  a  guardian,  appointed  as  prescribed  In  the 
last  section,  expires  when  the  infant  attains  the  age  of  fourteen 
years.  But  after  the  infant  attains  that  age,  the  person  so  ap- 
pointed continues  to  retain  all  the  powers  and  authority,  and  i? 
subject  to  all  the  duties  and  liabilities,  of  a  guardian  of  the  per- 
son, or  of  the  proi)erty,  or  both,  pursuant  to  his  letters;  until 
his  successor  is  apjointed  and  has  qualijfied,  or  until  his  letters 
are  revoked,  for  some  other  cause,  by  the  decree  of  the  surrogate's 
court;  and  his  sureties  are  responsible  accordingly. 

Id..   §  10. 

I  2829.   Inquiry  an  to  value  of  property. 

Where  a  general  guardian  of  the  property  of  an  infant  is  ap- 
pointed, as  proscribed  in  this  article,  the  purrogate  must  inquire 
into  the  infant's  circumstances,  and  must  ascertain,  as  nearly  as 
practicable,  the  value  of  his  personal  i)roperty,  and  of  the  reut^ 
and  profits  of  his  real  property. 

Id.,  part  ot  i  B. 

{  2830.  [Am'd,  1881,  1802.]  Qunlilleatlon  of  ffuardlan  of 
property. 

Before  letters  of  guardianship  of  an  infant's  property  are  issued 
by  the  surrogate's  court,  the  person  appointed  must,  besides  tak- 
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ing  an  official  oath,  as  proscribed  by  law,  execute  to  the  infantf 
and  file  with  the  surrogate,  his  boml,  vviih  at  Ifuai  two  sureties, 
in  a  penalty,  fixed  by  the  sunoguio,  not  iuss  than  twice  the  value 
of  the  personal  property,  and  of  the  lonis  and  protJis  of  the  real 
property;  conditioned  that  the  guardian  will,  in  ali  things,  faith- 
fully discharge  the  trust  repostMl  in  him,  and  obey  all  lawful 
directions  of  the  surrogate  touching  the  trust;  and  that  he  will, 
in  all  respects,  render  a  just  and  true  account  of  all  money  and 
other  property  received  by  him,  and  of  the  application  thereof, 
and  of  his  guardianship,  whenever  he  is  required  so  to  do,  by 
a  court  of  competent  jurisdiction;  but  the  surrogate  may,  in  his 
discretion,  limit  the  amount  of  the  bond  to  not  less  than  twice 
the  value  of  the  personal  property  and  of  the  rents  and  profits 
of  the  real  property  for  the  term  of  three  years.  But  in  case 
where  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to 
cover  the  whole  amount  of  the  infant's  persoiml  property,  the 
surrogate  may,  in  his  discretion,  accept  security,  to  be  approved 
by  the  surrogate,  not  loss  than  twice  the  amount  of  the  particular 
portion  of  the  infant's  property  which  the  guardian  will  be  au- 
thorized under  the  letters  to  receive;  and  issue  letters  thereon 
limited  to  the  receiving  and  administering  only  such  personal 
property  for  which  double  the  security  has  been  given,  and  re- 
straining the  guardian  from  receiving  any  other  personal  prop- 
erty of  the  infant  until  the  further  order  of  the  surrogate  on 
additional  further  satisfactory  security. 
2  E.  S.  151.  8  8;  L.  1892.  ch.  659. 

9  2831.  Id.;  of  fiTuardlan  of  perMon. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued 
by  the  surrogate's  court,  the  person  appointed  must  take  the 
official  oath  as  prescribed  by  law.  The  surrogate  may  also  re- 
quire him  to  execute  to  the  infant  a  bond,  in  «i  penalty  fixed  by 
the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate 
seems  proper;  conditioned,  that  tlie  guardian  will  in  all  things 
faithfully  discharge  the  trust  reposed  in  him,  and  duly  account 
for  all  money  or  other  property  which  may  come  to  his  hands,  as 
directed  by  the  surrogate's  court. 

I  2832.  \%^Iien  lettem  may  be  revoked  for  mlHCondvot, 
etc. 

In  either  of  the  following  cases,  the  ward,  or  any  relative  or 
other  person  in  his  behalf,  or  the  surety  of  a  guardian,  may.  at 
any  time,  present  to  tlie  surrogate's  court,  a  written  petition, 
duly  verified,  setting  forth  the  facts,  and  praying  for  a  decree, 
revoking  letters  of  guardianship,  either  of  the  person,  or  of  the 
property,  or  both;  and  that  the  guardian  complained  of  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made: 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  otlur  jiroperty  in  liis  charge,  or  invested  money  in 
securities  unautliorii:ed  by  law,  or  otherwise  imi>rovidently  mnn- 
nged  or  injured  tl'e  knmI  or  personal  pro])erty  of  the  ward,  or  by 
reason  of  other  misconduct  in  \lv  execution  of  Ms  office,  or  his 
dishonesty,  drunkenness,  inmrnviilptice,  or  want  of  understanding, 
he  is  unfit  for  the  due  exocution  of  his  office. 

8.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neg- 
lected, to  obey  any  lawful  direction  of  the  surrogate,  contained 
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in  a  decree  or  an  order;  or  auy  jjro vision  of  law,  relating  to  the 
discharge  of  his  duty. 

4.  Where  the  grant  of  Icttera  to  him  was  obtained,  by  a  false 
suggestion  of  a  material  fact. 

5.  Where  he  has  removed,  or  is  about  to  remove,  from  the 
State. 

G.  In  the  case  of  the  guardian  of  the  person,  wliere  the  infant's 
welfare  will  be  promoted  by  the  appointment  of  another  guardian. 

2  R.  8.  Ifil.  i  14;  L.  1837.  cb.  4G0.  SK  34,  45  (4  Edm.  493.  405). 

§  2883.   Citation  I  licarlnar)  decree. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  the  surrogate  must  inquire  into  the  matter;  and^ 
for  tl.il  t  purpose,  .  he  may  issue  a  subpoena  to  auy  per- 
son. Inquiring  him  to  attend  and  testify  in  the  premises.  If 
the  si:rroKnle  is  satislied  that  there  is  probable  cause  to  believe, 
that  the  allegations  of  the  petition  are  true,  he  must  issue  a 
citation  to  the  guardian  complained  of;  and,  upon  the  return 
tliereof,  if  the  material  allegations  of  the  petition  are  estal^iished, 
he  must  make  a  decree,  revoking  the  guardian's  letters  accord- 
ingly; except  that,  where  the  case  is  witliin  suUlivision  third  or 
fourth  of  this  last  section,  he  must  dismiss  the  proceedingSj  under 
the  like  circumstances  and  upon  the  like  terms,  as  prescribed  in 
sections  2086  and  2(>87  of  this  act,  where  a  similar  complaint  is 
made  against  an  executor  or  administrator. 
Id..  §i  14  and  16.  am'd. 

I  2834.   Siiiip<»uMlon  of  srunrdlani  effect  tliereof. 

Upon  issuing  a  citation  as  prescribed  iu  the  last  section,  the 
surrogate  may,  m  liis  diseietion,  make  an  order  susiK^nding  the 
guardian,  whollj*  or  partly,  from  the  exercise  of  his  powers  and 
authority,  during  Uie  pendency  of  the  special  proceeding.  A  cer- 
tified copy  of  an'  order  so  made  must  accompany  the  citation, 
and  be  served  tluTewith;  but,  from  the  time  when  it*  is  made, 
the  order  is  binding  ni»on  the  guardian  and  upon  all  other  per- 
sons, without  servie*'  tht»reof,  subject  to  the  exceptions  and  limita- 
tions prescribed  in  sections  2(503  and  2004  of  this  act,  with  re- 
spect to  a  decree  revoking  letters. 

L.   1837,   ch.  460,   S  61  (4  Edm.  497). 

I  3835.   Applicntlwn  1>y  sraardian  for  revocation  of  tettoTU. 

A  guardian,  api»ointed  as  prescribed  in  this  title,  may,  at  any 
time,  present  to  tlH»  surrogate's  court  a  written  petition,  duly 
verified,  setting  forth  tbe  facts  upon  which  the  application  is 
founded,  and  praying  that  his  account  may  be  judrcinlly  settled: 
that  a  decree  ni;iy  thereupon  be  made,  revoking  his  letters,  nnd 
discharging  him  accordingly;  and  that  the  ward  may  be  cited 
to  show  cause  why  such  a  decree  should  not  be  made.  The 
surrogate  mny.  in  his  discretion,  entertain  or  decline  to  enter- 
tain the  application. 

Id.,  pnrt  of  Si  51  and  62. 

I  a88<l.  Proeeedinirs  thereupon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  he  must  issue  a  citation,  as  prayed  for  in 
the  petition:  and  he  mny  also  require  notice  of  the  application 
to  be  given  to  such  other  persons,  and  in  such  a  manner,  as  he 

813 


|§8887-«8  SURROGATES'  COURTS.  c.  18.  t.  7,  a.  | 

deems  proper.  Upon  the  return  of  the  citation,  a  guardian  ad 
litem  for  the  ward  must  be  appointed;  and  the  surrogate  may 
also,  in  his  discretion,  allow  any  person  to  appear  and  contest 
the  application,  in  the  interest  of  the  ward.  Upon  the  hearing, 
the  surrogate  must  first  determine  whether  sufficient  reasons  exist 
for  granting  the  prayer  of  the  petition.  If  he  determines  that 
they  exist,  and  that  the  interests  of  the  ward  will  not  be  pre- 
judiced by  the  resignation  of  the  guardian,  the  surrogate  must 
make  an  order  accordingly,  and  allowing  the  petliioner  to 
account,  for  the  purpose  of  being  discharged.  Upon  his  fully 
accounting,  and  paying  all  money  which  is  found  to  be  duo 
from  him  to  the  ward,  and  delivering  all  books,  papers,  ana 
other  property  of  the  ward  in  his  hands,  either  into  the  surro- 
gate's court,  or  in  such  a  manner  as  the  surrogate  directs,  a 
decree  may  be  made,  revoking  the  petitioner's  letters,  and  dis- 
charging him  accordingly. 
L.  1837,  eta.  460,  part  of  §|  52,  53.  54.  55  and  56. 

S  2B887.  IVard  or  ne^'  ffoardlan  may  reauire  acconntliiflr. 

Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  in 
the  last  section,  his  successor  or  the  ward  may  compel  a  judicial 
settlement  of  his  account,  as  pre8crib<?d  in  article  second  of 
this  title,  in  the  same  manner  and  witb  like  olfect,  as  if  the 
decree  discharging  him  had  not  been  made.  With  respect  to  all 
matters  connected  with  his  trust,  his  sureties  continue  to  1k» 
liable,  until  his  account  is  judicially  MMtlcd  accordingly. 
IJ..  part  of  §  66  (4  Edm.  496). 

I  2838.  [Am'd,  18e2»  1807.}  Application  for  ancillary  letr 
tcrs  to  forelgrn  firaardlans. 

A^'hrro  an  infant,  who  resides  without  the  State  and  within 
the  United  States,  is  entitled  to  property  within  the  State,  or  to 
maintain  an  action  in  any  court  thereof,  a  general  guardian  of 
his  property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction,  within  the  State  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  property, 
of  the  ward,  may  present,  to  the  surrogate's  court  having  juris- 
diction, a  written  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  for  ancillary  letters  of  guardianship  accordingly. 
The  petition  must  be  accompanied  with  exemplified  copic's  of  the 
records  and  other  papers,  showing  that  he  lias  been  so  appointed, 
and  has  given  the  security  required  in  this  section,  which  must 
be  authenticated  in  the  mode  prescribed  in  article  seventti  of 
title  third  of  this  chapter,  for  the  authentication  of  records  and 
papers,  upon  an  application  for  ancillary  letters  tcK^^iraentary. 
or  ancillary  letters  of  administration. 

2.  Where  an  Infant  who  resides  without  the  State  and  within 
a  foreign  country  is  entitled  to  personal  property  within  the 
State,  or  to  maintain  an  action,  or  special  proceediner  in  any 
court  thereof  respecting  such  personal  property,  a  general  guardian 
of  his  property,  authorized  to  act  as  such  within  the  foreign 
country  where  the  ward  resides,  may  apply  to  the  surrogate's 
court  of  the  county  where  such  personal  propertv  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  guardianship  on  the 
personal  estate  of  such  infant,  and  the  iiersnn  so  authorized  must 
present  to  the  surrogate's  court  having  jurisdiction  a  wrltton 
petition    duly   verified,   setting  forth   the  facts   and  praying  for 
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ancillary  letters  of  friiardianship  on  the  personal  estate  of  such 
infant.  The  petition  must  be  accompanied  with  thi*  exemplitied 
copies  of  the  records  and  other  papers  showing  the  appointment 
of  such  foreign  guardian,  or  where  such  foreign  guardian  has 
not  l»een  ajipointed  by  any  court  with  other  proof  of  his  authority 
to  act  as  such  guardian  within  such  foreign  country,  and  also 
with  proof  that  pursuant  to  the  laws  of  such  foreign  couutry, 
such  foreign  guardian  is  entitlf»d  to  the  possession  of  the  ward's 
personal  estate.  Exemplified  copies  of  the  records,  where  used 
pui*suant  to  this  subdivision,  must  be  authenticated  by  the  seal 
of  the  court,  or  oihcer,  by  which  or  by  whom  such  foreign  guardiai 
was  apiK)intod,  or  the  officer  having  the  custody  of  the  seal  or  of 
I  he  r.Mord  thereof,  and  the  signature  of  a  judge  of  such  court, 
or  the  signature  of  such  officer  and  of  the  clerk  of  such  court  or 
officer,  if  any;  and  must  be  further  authenticated  by  the  certificate, 
under  the  principal  seal  of  the  department  of  foreign  affairs,  or 
the  department  of  justice  of  such  cmmtry,  attested  by  the  signa- 
ture or  seal  of  a  United  States  consul. 

L.  1870,  oh.  S9,  part  of  1 1  (7  Edm.  589) ;  L.  1893,  ch.  576  ;    L.  1897.  cb.  492.    In  effect 
Sept.  1,  1S97. 

S  28»0.    [Am*a,  1892.]    Froceedinflrs  thereiipoB. 

Where  the  surrogate  is  satisfied,  upon  the  papers  presented, 
as  prescribed  in  the  last  section,  that  the  case  is  within  that 
section,  and  that  it  will  be  for  the  ward's  interest,  that  ancillary 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he 
may  make  a  decree  granting  ancillary  letters  accordingly. 
Such  a  decree  may  be  made  without  a  citation,  or  the  surrogate 
may  cite  such  persons  as  he  thinks  proper,  to  show  cause,  why  the 
prayer  of  the  petition  should  not  be  granted.  But  before  the 
ancillary  letters  are  issued,  the  surrogate  must  inquire,  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State;  and  if  so,  he  must  require  payment  thereof. 

Id.,  part  of  §  1;   L.  1892,   eh.  D76. 

9  2S40.   Kffect  of  ancillary  letters. 

Ancillary  letters  of  guanlianship  are  issued  as  prescribed  in 
the  last  section,  without  soeurity  and  without  an  oath  of  office. 
If  issued  in  a  case  provided  for  in  subdivision  one,*  of  section 
twenty-eight  hundred  and  tliirty-eight,  they  authorize  the  person  to 
whom  they  are  issued  to  demand  and  receive  the  personal  prop- 
erty, and  the  rents  and  profits  of  the  real  property  of  the  ward;  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  property  ap- 
pointed as  prescril)ed  in  this  article;  to  remove  them  from  the 
State,  and  to  maintain  or  defend  any  action  or  special  proceeding 
in  the  ward's  behalf.  If  issued  in  a  case  provided  for  in  subdivi- 
sion two  of  section  twenty-eij?ht  hundred  and  thirty-eight,  such  an- 
cillary h'tters  of  guardianship  authorize  the  person  to  whom  they 
are  iksikmI  to  demand  and  receive  the  personal  estate  of  the  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property  ap- 
pointed as  prescribed  in  this  articl(\  and  to  maintain  or  defend  any 
action  or  sjiecial  proceeding  resptn-iii'g  such  personal  estate  in  the 
ward*s  behalf.  But  in  neither  case  do  snoh  letters  authorize  such 
ancillary  guardian  to  receive  from  a  resjident,  guardian,  executor, 
or  administrator,  or  from  a  testamentary  trustee,  subject  to  thij 
jurisdiction  of  a  surrogate's  court,  money  or  other  property  be- 

♦  So  \u  TfM  original. 
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longing:  to  the  vrnrd.  in  n  cnse  whorp  letters  hare  been  issned  to  m 
rvardian  of  the  infant's  proporty.  from  a  surrogate's  court  of  a 
connty  within  the  State,  npnn  nn  nllcjr«tion  thnt  the  infant  was  & 
resident  of  that  connty.  rxoppt  hy  tho  special  direction,  made 
upon  jrood  canse  shown,  of  the  surropate's  court  from  which  the 

grincipnl  letters  wore  isrufMl.  or  unless  the  principal  letters  have 
een  duly  revoked. 
Id.,  remainder  of  S  1. 

I  2841.  Application  of  tlie  last  section  to  forater 
VWAvdlnns. 

The  last  section  applies  to  letters  granted,  before  this  chapter 
takes  effect,  by  a  surrogate's  court  of  the  State,  to  a  jni^irdian  ap- 

S Dinted  by  a  court  of  auotiier  State,  or  a  territory  of  the  United 
-  tates,  upon  presentation  of  an  exeniplitied  transcript  of  the  rec- 
ord of  his  uppuiuinieiit. 
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ART1CL.12  SECOND. 

8up€rviuiOi^  and  control  of  a  general  guardian.      Settlement  of 
his  account. 

Sec.  2842.  Guardian  to  file   iinnual  InTcntory  and   account. 

2843.  AtlldtiTlt  to  b«  annexed  tliereto. 

2844.  Annuul    examluutiuii   of   gunrdinn's    accounts. 
2846.  Froct'edliigs  when  account  dercctlve,   etc. 

2846.  Sun-ugute   uiuy   diiect   as   to   infant's   maintenance. 

2847.  When  Judicial   sottkinont   of   guardian's  account   compelled. 

2848.  Id.;    us   to   guardian   of  person. 

2840.  WLen  guardian   may   comiiel  Judicial  settlement. 
■    2860.  Citation;  proceedings  thereupon. 

I  2842.   Guardian   to   file   anntial  Inventory  and  account. 

A  general  guardian  of  an  infant's  property,  appointed  by  a  sur- 
rogate's court,  must,  in  the  month  of  January  of  each  year,  as 
long  as  any  of  the  infant's  property,  or  of  the  proceeds  thereof, 
remains  under  his  control,  file  in  the  surrogate's  court  the  follow- 
ing papers: 

See  f  2341,   ante. 

1.  An  inventory,  containing  a  full  and  true  statement  and  de- 
scription of  each  article  or  item  of  personal  property  of  his  ward, 
received  by  him,  cince  his  appointment,  or  since  the  filing  of  the 
last  annual  iuveutoryj  as  the  case  requires;  the  value  of  each 
article  or  item  ho  received;  a  list  of  the  articles  or  items,  remiiin- 
ing  in  his  hands;  a  statement  of  the  manner  in  which  he  has  dls- 

?osed  of  each  article  or  item,  not  remaining  iu  his  hands;  and  a 
ull  description  of  the  amount  and  nature  of  each  investment  of 
money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all 
his  receipts  and  disbursements  of  money,  during  the  prece<ling 
year;  In  which  he  must  charge  himself  w^ith  any  balance  remain- 
ing in  his  hands,  when  the  last  account  was  rendered,  and  mnst 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands. 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year's  account. 

L.  1837,  cb.  4G0.  §  57  (4  Edm.  407),  am'd.  See  S  2856.  post. 

S  2843.  Affidavit  to  be  annexed  thereto. 

With  the  inventory  and  account,  filed  as  prescribed  in  thr'  Inst 
section,  must  be  filed  an  affidavit,  which  must  be  made  by  the 
guardian,  unless,  for  good  cause  shown  in  the  affidavit,  thi^  sur 
rogate  permits  the  same  to  be  made  by  an  agent  or  nltorney.  who 
is  cognizant  of  the  facts.  The  affidavit  must  state,  in  substance, 
that  the  inventory  and  account  contain,  to  the  best  of  the  affiant's 
knowledge  and  belief,  a  full  and  true  statement  of  all  the  guar- 
dian's receipts  and  disbursements,  on  account  of  the  ward:  and  of 
all  money  and  other  personal  property  of  the  ward,  which  have 
come  to  the  hands  of  the  guardian,  or  have  been  received  by  any 
other  person  by  his  order  or  authority,  or  for  his  use,  since  hi? 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires;  and  of  the  value  of  all  such 
property;  together  with  a  full  and  true  statement  and  account  of 
the  manner,  in  which  he  has  disposod  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  the  timo  of  filing  the  Inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
nature  of  each  investment  made  by  him.  j-iiiee  his  appointment,  or 
since  the  filing  of  the  last  annual  inventory,  and  account,  as  the 
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case  requires;  and  that  ht*  lUtm  not  know  of  auy  error  or  omisBion 
iu  the  inventory  or  aecouin,  lo  the  prcjuilicv  of  tlie  ward.  The 
surrogate  must  annex  a  cony  of  this  and  the  la.sl  section,  to  all 
letters  of  guardianship  of  the  t)roi)erty  of  du  infant  issued  from 
his  court. 

L.   1837.   cb.   460.   (§  57  and  58.    See  i  2855.   post. 

I  22H44.  [Am'd,  1881.]  Annual  exnniination  of  snardian** 
acconntn. 

In  the  mouth  of  February  of  each  year,  and  thereafter  until 
completed,  the  surrogate  mu^t,  for  the  purposes  specitied  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inventories  and  accounts  of  guardians  hied  since  the 
first  day  of  February  of  the  preceding  year.  The  examination 
may  be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take,  before  the 
surrogate,  and  file,  with  the  clerk  of  the  surrogate's  court,  an 
oath  faithfully  to  execute  his  duties,  and  to  make  a  true  report 
to  the  surrogate.  Where  the  surrogate  seasonably  certifies  in 
writing  to  the  board  of  supervisors,  or,  in  the  county  of  New- 
York,  to  the  board  of  aldermen,  that  the  examination  required 
by  this  section  cannot  be  made  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  or  by  any  clerk,  employed  in  his  office  and 
paid  by  the  county,  the  board  must  provide  for  the  compensation 
of  a  suitable  person  to  make  the  examination. 

Id.,  mrt  of  f  68.    See  §  2866.  post. 

I  2846.   ProcecdlnsTH  ^*licn  nooonnt  defecstlve,  etc. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as 
prescribed  in  the  last  section,  that  a  general  guardian  of  an  in- 
fant's property,  appointed  by  letters  issued  from  his  court,  has 
omitted  to  file  his  annual  inventory  or  account,  or  the  affidavit 
relating  thereto,  as  prescribed  in  the  last  section  but  one;  or  if 
the  surrogate  is  of  the  opinion,  that  the  interest  of  the  ward 
requires  that  the  guardian  should  render  a  more  full  or  satis- 
factory inventory  or  account;  the  surrogate  must  make  an  order, 
requiring  the  guardian  to  suppl;  the  deficiency,  and  also,  in  his 
discretion,  requiring  the  guardian  perscmally  to  pay  the  expense 
of  serving  the  order  upon  him.  Where  the  guardian  fails  to 
comply  with  such  an  order,  within  three  months  after  it  is  made; 
or  where  the  surrogate  has  reason  to  believe  that  sufficient  cause 
exists  for  the  guardian's  removal,  the  surrogate  may,  in  his  dis- 
cretion, ap)oint  a  fit  and  proper  person  special  guardian  of  the 
ward,  for  the  purpose  of  filing  a  petition  in  his  behalf,  for  the 
removal  of  the  guardian,  and  prosecuting  the  necessary  proceed- 
ings for  that  purpose. 

Id.,  §  00.      See  S  2856,  post. 

S  2840.  Snrroflrnte  may  direct  bm  to  Infant's  maintenaaoe. 

Upon  the  petition  of  the  general  guardian  of  an  infant's  person 
or  property:  or  of  the  infant;  or  of  any  relative  or  other  person 
In  nia  behalf:  the  surrogate,  upon  notice  to  such  persons,  if  any, 
as  he  thinks  oroper  to  notify,  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the  sup- 
port and  education  of  the  infant,  of  such  a  sum  as  to  the  surro- 
gate seems  proper,  out  of  the  income  of  the  infant's  property; 
or.  where  the  income  is  inn<le(iunte  for  that  purpose,  out  of  the 
principal. 
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§  2847.  "Wben  Judicial  settlement  of  sraardlan'ii  account 
oompelled. 

A  written  petition,  duly  verified,  praying  for  the  judicial  settle- 
ment of  the  account  of  a  general  guardian  of  an  infant's  prop- 
erty, and  that  he  may  be  cited  to  attend  the  settlement  thereof, 
may  be  presented  to  the  surrogate's  court,  in  either  of  the  follow- 
ing cases: 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 
8.  By  the  guardian's  snccessor,  including  a  guardian  appointed 

after  the  reversal  of  a  decree,  appointing  the  person  so  requirefl 
to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose  letters 
have  been  revoked;  or  by  the  legal  representative  of  such  surety. 
Citation  under  this  subdivision  must  be  directed  to  both  the 
guardian  and  the  ward. 

8ee  L.  1880,  ch.  62. 

i  23848.   [Am'd,  1881.]    Id.}  a«   to  flrnardlan   of  person. 

A  petition,  for  the  judicial  settlement  of  the  acconit  of  a 
general  guardian  of  an  infant's  person,  may  be  presented,  as  i)re- 
scribed  in  the  last  section,  or  by  the  general  guardian  of  the 
infant's  property;  but,  upon  the  presentation  thereof,  proof  must 
be  made  to  the  surrogate's  satisfaction,  that  the  guardian  so 
required  to  account  has  received  money  or  property  of  the  ward, 
for  which  he  has  not  accounted;  or  which  he  has  not  paid,  or 
delivered,  to  the  general  guardian  of  the  infant's  property;  and 
a  guardian  of  the  estate  only  of  a  minor  shall  be,  for  the  purposes 
of  this  chapter,  deemed  a  general  guardian. 

S  2840.  [Am*d,  1893.]  When  arnardlan  may  compel  Judi- 
cial settlement. 

A  guardian  may  present  to  the  surrogate's  court  a  written 
petition,  duly  verified,  praying  for  a  judicial  settlement  of  his 
account,  and  a  discharge  from  his  duties  and  liabilities,  in  any 
case,  where  a  petition  for  a  judicial  settlement  of  bis  account 
may  be  presented  by  any  other  person,  as  prescribed  in  either  of 
the  last  two  sections.  The  petition  must  pray  that  the  person, 
who  might  have  so  presented  a  petition  and  also  the  sureties  in 
his  oflScial  bond  of  such  guardian  or  the  legal  representPtives  of 
such  surety,  may  be  cited  to  attend  the  settlement. 

L.   1803.    ch.   804. 

S  2860.  [Am'd,  1882,  1887.]  Citation  |  proeeedlnffs  there- 
upon. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  either  of 
the  last  three  sections,  the  surrogate  must  issue  a  citation  ac- 
cordingly. Section  2727,  sections  2733  to  2738,  both  inclusive, 
and  sections  2741  and  2744  of  this  act,  apply  to  a  guardian  ac- 
counting, as  prescribed  in  this  article,  and  regulate  the  proceed- 
ings upon  such  an  accounting.  The  accounting  party  must  annex 
to  every  account  produced  and  filed  by  him,  an  affidavit,  in  the 
form  prescribed  in  this  article,  for  the  affidavit  to  be  annexed 
by  him  to  his  annual  inventory  and  account.  A  guardian  deflig- 
Dated,  in  this  title,  is  entitled  to  the  same  compensation  as  an 
exe<*utor  or  administrator 

U    19B7.    cb.    143. 
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ARTICLE  THIRD. 

Ghuardians  appointed  by  toUl  or  deed. 

See.  3851.  Will  or  deed  cooUinlng  Appointment  to  be  proved,  etc.,  and  re- 
corded. 
2852.  Testamentary  guardian;   quallflcatlon,   letters,  etc. 
2863.  When  security  tequircd   liuiu  gutnutitu  uj[>yoiutfcu   by  will  or  deed. 

2854.  Wbat  security  to  be  gi^ren. 

2855.  Inveotory  aud  Intermediate  account  may  be  required. 

^        2850.  When  surroKatc  may  compel  Judiclul  settlement  of  account. 

2857.  Effect  of  decree. 

2858.  RemoTfil  of  guardian  appointed  by  will  or  deed. 

2859.  Uesignation  of  such  a  guardian. 

2860.  Appointment  of  successor. 

S  8891.  Win  or  deed  contalningr  apiiolntment  to  be 
proved,   etc.,  and   recorded. 

A  person  shall  not  exercise,  within  the  State,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant, 
by  virtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  State,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  aud 
letters  of  guardianship  have  been  issued  to  him  thereupon;  or 
by  virtue  of  an  api>ointnient  contained  in  a  deed  of  the  infant's 
father  or  mother,  being  a  resident  of  the  State,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowUnlged 
or  proved,  and  certified,  ho  as  to  entitle  it  to  be  recorded,  and 
has  been  recorded  in  the  ofBco  for  recording  deeds  in  the  county, 
in  which  the  person  making  the  appointment  resided,  at  the 
time  of  the  execution  thereof.  Where  a  deed  containing  such  an 
appointment  is  not  recorded,  within  three  months  after  the  death 
or  the  grantor,  the  person  appointed  is-  presumed  to  have  re- 
nounced the  appointment;  and  if  a  guardian  is  afterwards  dul.-' 
appointed  by  a  surrogate's  court,  the  presumption  is  conclusive. 

Substituted  for  L.  1877.  ch.  206.  $9  4.  6.  6,  and  7.  See,  alio,  2  B.  B.  160, 
If  1-8. 

I  22863.   TeMtamentnry  franrdlany  qnaltflcatlon,  letters,  ete. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
mitted to  probate,  the  person  appointed  guardian  must,  within 
thirty  days  thereafter,  qualify  as  prescribed  in  section  2594  of 
this  act;  otherwise  he  is  deemed  to  hnve  renounced  the  apimint- 
ment.  But  the  surrogate  may  extend  the  time  so  to  qualify,  upon 
good  cause  shown,  for  not  more  than  three  months.  And  any 
person  interested  in  the  estate  may,  before  letters  of  guardian- 
ship are  issued,  file  nn  affidavit,  setting  forth,  with  respect  to 
the  guardian  so  appointed,  any  fact  which  is  made  by  law  an 
objection  to  the  issning  of  letters  t(^8tnmentary  to  an  executor. 
Sections  26.S6  to  2<?38  of  this  act,  both  inclusive,  apply  to  such  an 
affidavit,  and  to  the  oroceedings  thereupon.  A  person  appointed 
guardian  by  will  may,  at  any  time  before  he  qualifies,  renounce 
the  appointment  by  a  written  instrument,  under  his  hand,  Qled 
in  the  surrogate's  office. 

L.   1877,   ch.  206,   H  4,  5,   6  and  7. 

I  ansa.  >Vben  sec^ritr  rea^lred  from  ffuardlam  appointed 
liy  -fvlll  or  deed. 

W^here  a  guardian  of  an  inf:intV  person  or  property  has  been 
appointed  by  will  or  by  deed,  tin-  infant,  or  any  relative  or  other 
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person  iu  his  behalf,  may  present,  to  the  surrogate's  court  in 
which  the  will  was  adnutted  to-  probate;  or  to  the  surrogate's 
court  of  the  county  iu  which  the  deed  was  recorded;  a  written 
peliiiou,  duly  verified,  settiug  forth,  either  upon  his  knowledge, 
or  upon  his  information  and  belief,  any  fact,  respecting  the 
guardian,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  uamad  as 
executor  in  a  will,  would  make  it  necessary  for  such  a  (person 
to  give  a  bond,  in  order  to  eutitle  himself  to  letters;  and  praying 
for  a  decree,  requiriug  the  guardian  to  give  security  for  the 
performance  of  his  trust;  and  that  he  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  Upon  the  pre- 
sentation of  such  a  petition,  and  proof  of  the  facts  therein  al- 
leged, to  the  satisfaction  of  the  surrogate,  he  must  issue  a  citation 
accordingly.  Upon  the  return  of  the  citation,  a  decree  requiring 
the  guardian  to  give  security  may  be  made,  in  the  discretion  of 
the  surrogate,  in  a  case  where  a  person  so  named  as  executor, 
can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond; 
but  not  otherwise. 

f  2854.  l^hat  iieciirlty  4o  be  srlTen.  \ 

The  security  to  be  given,  as  prescribed  in  the  last  two  sections, 
must  be  a  bond  to  the  same  effect,  and  iu  the  same  form,  as  the 
bond  of  a  general  guardian,  appointed  by  the  surrogate's  court. 
Each  provision  of  this  chapter,  applicable  to  the  bond  of  such 
a  guardian,  and  to  the  rights,  duties  and  liabilities  of  the  parties 
thereto,  or  any  of  them,  including  the  release  of  the  sureties,  and 
the  giving  of  a  new  bond,  applies  to  the  bond  so  given,  and  the 
parties  thereto. 

I  2855.  [Aja*d,  1800.]  Inventory  nnd  Intemedftnte  no«onnt 
mny  be  reanlred. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
person  in  his  behalf,  the  surrogate's  court  having  jurisdiction  to 
fequire  security,  as  prescribed  in  the  last  three  sections,  may, 
at  any  time,  in  the  discretion  of  the  surrogate,  make  an  order 
requiring  a  guardian  appointed  by  will  or  by  deed,  to  render  and 
file  an  inventory  and  account,  in  the  same  form,  and  verified  In 
the  same  manner  as  the  inventory  and  account  required  to  be 
filed  annually  by  a  guardian  apiK)inted  by  a  surrogate's  court, 
as  prescribed  in  article  second  of  this  title.  The  order  may  also 
require  such  an  inventory  nnd  account  to  be  filed,  in  the  month 
of  January  of  each  year  tliereafter.  Sections  twenty-eight  hun- 
dred and  forty-two  to  twenty-eight  hundred  and  forty-five  of 
this  act,  both  inclusive,  apply  to  such  an  inventory  and  account, 
and  to  the  filing  thereof,  as  if  the  guardian  had  been  appointed 
by  the  surrogate's  court.  The  provisions  of  section  twenty-cight 
hundred  and  forty-six  of  this  act  shall  apoly  to  a  guardian  ap- 
pointed by  will  or  deed  with  the  same  efff^f't  as  if  such  guardian 
had  been  mentioned  in  said  section,  ana  the  proceedings  therein 
prescribed  may  be  had  in  the  case  of  any  such  guardian  in  the 
same  manner  as  if  he  were  a  general  guardian. 
L.  18M.  <*h.  61.    In  efTect  Sopt.  1,  1896.    See  §8  2842-284S.  ante. 

I  2Sno.  r^m'd,  1891.1  ^Vhcm  nnrroffate  may  compel  |udl- 
ol»l  nettlement  of  account. 

The  surrogate's  eourt,  having  iurisdiction  to  require  security, 
Biny  compel  a  judicial  settlement  of  the  account  of  a  gUArdiftn, 
appointed  by  will -or  by  deed,  in  any  case  where  it  may  compel 
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a  judicial  settlement  of  the  account  of  a  general  guardian;  and 
the  proceedings  to  procure  su'ch  a  sottiemeut  are  the  same,  as 
if  the  guardian  so  appointed  by  will  or  by  deed  had  been  a 
general  guardian.  A  guardian  appointed  by  will  or  by  deed  niny 
present  to  the  surrogate's  court,  a  written  petition,  duly  verifieJ, 
praying  for  a  judicial  settlement  of  his  account,  and  a  discharge 
from  his  duties  and  liabilities,  in  any  case  where  a  petition  for 
a  judicial  settlement  of  his  account  may  be  presented  by  any 
other   person   as  prescribed   in   this   article.    The  petition   must 

gray  that  the  person  who  might  have  so  presented  a  petition  mav 
e  cited  to  attend  the  settlement.  Upon  the  presentation  of  such 
petition  the  surrogate  must  issue  a  citation  accordingly.  Sections 
2733  to  2737,  both  inclusive,  aiid  sections  2741  and  2744  of  this 
act  apply  to  a  guardian  accounting  as  prescribed  in  this  article, 
and  regulate  the  proceedings  u?on  such  an  accounting.  A 
guardian  designated  in  this  title  is  entitled  to  the  same  compen- 
sation as  a  general  guardian. 

i  2857.  ESffect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a 
guardian  appointed  by  will  or  by  deed,  as  prescribed  in  this 
article,  or  the  judgment  rendered  upon  appeal  from  such  decree, 
has  the  same  force,  as  a  judgment  of  the  supreme  court  to  the 
same  effect. 

See  I  2813,  ante. 

I  2858.  Removal  of  vaardlan  appointed  by  will  or  deed. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  per- 
son in  his  behalf,  the  surrogate's  court  having  jurisdiction  to  re- 
quire security  from  a  guardian  appointed  by  will  or  by  deed, 
may  remove  such  a  guardian,  in  any  case  where  a  testamentary 
trustee  may  be  removed,  as  prescribed  in  title  sixth  of  this 
chapter;  and  the  proceedings  upon  such  a  petition  are  the  same. 
as  prescribed  in  that  title  for  the  removal  of  a  testamentary 
trustee.  Where  a  citation  is  issued,  upon  a  petition  for  the  re- 
moval of  such  a  guardian,  he  may  be  suspended  from  the  exer- 
cise of  his  powers  and  authority,  as  if  he  had  been  appointed  by 
the  surrogate's  court. 

L.  1874,  ch.  468  (9  Edm.  960).  See  SI  2816  and  2834.  ante. 

I  2850.  Realarnatlon  of  aaclt  a  vaardlan. 

A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  to 
resign  his  trust,  by  the  surrogate's  court,  having  jurisdiction  to 
require  security  from  him.  The  proceedings  for  that  purpose, 
and  the  effect  of  a  decree  made  thereupon,  are  the  same,  as  where 
a  guardian  appointed  by  the  surrogate's  court  presents  a  petition 
'  praying  that  his  letters  may  be  revoked,  as  prescribed  in  article 
first  of  this  title. 
See  H  2885.  2836    and  2837.  ante. 

I  2800.  Appointment  of  sncceaaor. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  been, 
by  the  decree  of  the  surrogate's  court,  removed  or  allowed  to 
resign,  a  successor  may  be  appointed  by  the  same  court,  with 
the  effect  prescribed  in  section  2605  of  this  act;  unless  such  an 
appointment  would  contravene  the  express  terms  of  the  will 
or  de«d. 

Sm  I  «1S.  ante. 
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CHAPTER  XIX. 

Courts  of  Justices  of  the   Peace,   and  Proceedings 
Therein. 

TITLE        I.  -  JorisdlctlOB  and  (Senoral  Powers. 

TITLE      II  -  Commeiir«ment  of  Aetlon;  Appearance  of  Parties;  PreTlsloaal 

Remedies. 
TITLE    IIL-  PleadiniTM;    Inrluding  CoaBtfrelalms,    and    Proceedlags    upon 

ADHner  of  Title. 
TITLE     lY.—  Proreedinvs  Between  the  Joinder  of  Issne  and  tlie  Trial. 
TITLE       Y.  -  Triftl  and  its  Incidents. 
TITLE     YI.—  Judgment ;  and  IKtclieting  the  Same. 
TITLE   YI  I.— Executions. 
TITLE  YUL— Appeals. 
TITLE     IX^  Costs. 
TITLS      X.-  Action  or  8peris1  Proceeding,  Belatiag  to  an  Animal  gtrayinfr 

upon  the  liighway. 

TITLE     XI.~  PrOTislons  RpeclaUr  ReUtlng  to  Courts  of  Justices  of  the  Peace 

in  the  Citjr  of  Brook  Ijn. 
TITLE  XII.—  Hiscellaneous  ProTlsious. 

TITLE  I. 

Jurisdiction  and  general  powers. 

Sec.  2861.  Jastlce's  JurfBdlctlon  mtist   be  Rporinlij   conferred   by   law. 

2862.  General  civil  Jurisdiction. 

2863.  No  Jurlmlictlon  In  certain  cases. 
2804.  ContessioD  of  judguicnt. 

2865.  Actions  by  and  aeainst  ofTloerB,  etc.;   and  by  execntors,  etc. 

2866.  Tavern-keepers  dl«>qnnlifl«Mi. 

2867.  Members  of  legislature  not  compelled  to  act. 

2868.  Juatlcea  to   hold  courts;   general   |X)wera. 
28G9.  In  what  town,  etc.,  action  must  be  brought. 

2870.  Criminal   contempt. 

2871.  Id.;    how   punished. 

2872.  Orrender  to  be  heard. 

2873.  Uccoi-d  of  conviction. 
2S74.  RoMUlslles  of  commitment. 

2875.  Fine  to  be  paid  to  overseer  or  superintendent  of  the  poor. 

I  2801.  Juatlce'M  Jnrladlctlon  mnmt  be  apedally  conferred 
by  la^w. 

A  justice  of  the  pence  hns  snoh  jurisdiction  in  civil  action? 
and  special  proceeding's,  as  is  specially  conferred  upon  him  b^ 
statute,  and  no  other. 

See   Co.   Proc.,    f  58. 

§  2802.   [Am*d,  1800,  lOOO.]     General  elvll  Jnrlndtotion. 

Except  as  otherwise  prescribed  in  the  next  section,  a  justice 
of  the  peace  ha.s  jurisdiction  of  the  following  civil  actions: 

1.  An  action  to  recover  damapes  upon  or  for  breach  of  a  con- 
tract, express  or  implie<l.  other  than  a  promise  to  marry,  where 
the  sum  clnimed  docs  not  exceerl   two  hundred  dollars. 

2.  An  action  to  recover  daniapcs  for  n  personal  injury,  or  an 
injury  to  property,  wlierc  the  sum  claimed  does  not  exceed  two 
hundred  dollnrs. 

3.  An  action  for  a  fine  or  penalty,  not  exceedinp:  two  hundred 
dollars. 
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•^.  ^.n  action  upon  a  bond  conditioned  for  the  payment  of 
rj</Ley,  where  the  sum  claimed  to  he  due  does  not  exceed  two 
hundred  dollars;  the  jud^uient  to  he  rendered  for  the  sum  actu- 
ally due.  Where  the  sum  secured  hy  tlie  bond  is  to  he  paid  in 
instalments,  an  action  may  he  hrou^ht  for  each  instalment,  i*^ 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  ^hj 
peace. 

(5.  [Am'd,  lOOO.]  An  action  upon  a  judj?ment,  either  forei)cn 
<ir  domestic  rendered  in  any  inferior  court,  not  of  reeonl,  whore 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judgment,  forei/?n  or  domestic  rendered  in  a  court  of 
record,  where  the  sum  claimed  does  not  exceed  fifty  dollarH. 

L.    1906,   ch.    246.     In   offect   S^'pt.    1,    lOlKJ. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without 
damages  for  the  takin^i  withholding,  or  detention  therej)f.  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
attidavit  made  on  the  part  of  the  plaint  iff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  provided  by  chapter  two,  title  two,  articles  four 
and  five  of  this  act,  where  the  sum  claimed  does  not  Exceed 
fifty  dollars. 

Co.   rroc.   i  68,  ftm*d.    Subd.   8  added,  L.   1806,   cb.   808. 

§    2H03.    [Ani'cl,    1882,     IKIMS.]    No    Jarl»dlctiou    in    certain 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil 
action,  in  either  of  the  fo.Mow^ing  cases: 

1.  Where  the  people  of  the  istate  arc  a  party,  except  for  one 
or  more  lines  or  penalties  not  exceeding  two  hundred  doUartt. 

2.  Where  the  tlilc  to  real  property  comes  in  question,  us  pre- 
scribed in  title  third  of  this  chapter. 

3.  Where  the  action  is  to  reco>or  damages  for  an  assaults 
battery,  false  imprisonment,  lib<'l,  slaudei,  criminal  conversation, 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  under 
sections  eighteen  hundred  and  tliirty-seven,  eighteen  hundred 
and  fortj'-three,  eighteen  hundnnl  ami  sixty-eight,  nineteen  hun- 
dred and  two,  or  nineteen  hundred  and  sixty-nine  of  this  act. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  the  satisfacti(m  of  the  justice, 
exceeds  four  huudrt>d  dollars. 

5.  Where  the  action  is  brought  agninst  an  executor  or  admin- 
kitrator  as  such,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pri- 
seated  to  the  executor  or  administrator  and  rejected  by  him. 

Id.,    f  54:   U   18il&.   ch.   527. 

I  2S64.   Gonfeaston  of  JailRinent. 

A  justice  of  the  iK-ace  has  also  jurisdiction  to  render  judgment, 
upon  the  confeBsiou  of  a  defendant,  as  prescribiHl  in  title  sixth 
of  this  chapter,  where  the  sura  confessed  does  not  exceed  five 
hundred  dollars. 

Id..    S  53.    subd.   8. 

1  9865.  [Ani'd,  1882.]  Action*  by  and  «s«ln«t  oflloera,  etCf 
and  by  exeeatom,   etc. 

An  action,  cognizable  by  a  justice  of  the  peace,  may  be  brought 
by  o-r  against  a  coii>()ration:  by  or  against  a  natural  person  in 
liis  own  right:  bj'  or  agninst  a  town  or  county  olficer  in  his 
ofticinl  charncicr;  or  hy  an  executor  or  a<lniinistrator.  tnis'f^  ct 
an  express  trust,  or  a  receiver  in  supplementary  procc»eding8. 

2  B.  8.  226.  I  6  (2  Edin.   241);  L.   1847,  ch.  470.  §  46  (4  Edm.  68d). 
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A  justice  of  the  peace  who  is  an  innholder  or  tavern-keeper 
in  fact,  has  no  power  or  jurisdiction  under  any  provision  of  this 
chapter;  but  if  a  judgment  has  been  actually  rendered  by  him,' 
before  he  became  so  disqualified,  he  may  give  a  transcript  thereof, 
or  issue  execution  thereupon,  or  satisfy  the  judgment,  upon  pay- 
ment thereof. 

L.  1847.  ch.  140  (4  Bdm.  648). 

I  2867.  Members  of  lefftslatnre  not  eompelled  to  act. 

A  justice  of  the  peace,  who  is  a  member  of  the  isenate  or 
assembly,  is  not  obliged  to  take  cognizance  of  a  civil  action  oi; 
special  proceeding;  but  he  may  take  cognizance  thereof,  in  his 
discretion.  - 

3  B.  S.  226.  S  7  (2  Edm.  242).  am'd. 

I  2808.  [Am'd,  1897, 1899.]  Jnatlees  to  hold  oovrtf  c^Boral 
powers. 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  special  proceeding,  of  which, 
he  has  jurisdiction,  brought  before  him;  but  such  a  court  shalli 
not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 
is  authorized  or  in  any  adjoining  room.  He  must  hear,  try  aad 
determine  the  same  according  to  law  and  equity,  and  for  that 
purpose,  where  special  provision  is  not  otherwise  made  by  law, 
the  court  is  vested  with  all  the  necessary  powers  possessed  by 
the  supreme  court. 
M.,  1 1.  am*d ;  L.  1807,  ch.  404  ;  L.  1899,  ch.  106.    In  effect  Sept.  1. 1899. 

S  2860.  [Am'd,  1898,  1895,  1903.]  In  what  town,  etc.,  ac- 
tion miiat  be  bronArht. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  following 
cases: 

1.  Wher.e  the  defendant  has  absconded  from  his  residence,  it 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the, 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the' 
commencement  of  the  action. 

2.  [Am'd,  1896.1  Where  the  plaintiff  is  not  a  resident  of  the 
county,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  brought  in  the  town  where  the 
defendant  resides,  or  in  any  adjoining  town  thereto. 

L.189S,  oh.  iss. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  he  is  at 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
or  district,  where  an  offense  was  committed,  or  where  property 
is  found. 

5.  [Added,  1898;  ani*d,  1898,  1908.]  In  any  town  adjoining 
an  incorporated  city,  no  justice  of  such  town  shall  have  juris- 
diction of  any  action  brought  against  a  resident  of  such  adjoin- 
ing city,  unless  one  of  the  parties  plaintiff  in  such  action  is  a 
resident  of  such  town. 

L.  189S,  ch.  74 :  L.  1896.  ch.  1» ;  L.  1906,  ch.  521.    In  effect  Sept.  1, 1S08. 

A  defendant  designated  in  section  2879,  section  2880,  or  sec- 
tion 2881  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
a  resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
of  the  summons  is  delivered,  resides. 
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\  9870.  Criminal  eontempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  ooo- 
tempt,  a  person  guilty  of  either  of  the  following  acts: 

1.  Disorderlj,  contemptuous,  or  insolent  behavior  towards  him, 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judg- 
ment, or  any  other  judicial  proceeding;  where  such  behavior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  re- 
spect due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  his  official  proceedings. 

8.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution 
of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in  anj* 
other  case. 

%  R..  S.  278,   I  274  (2  BOih.  281U  * 

I  9871.  Id.  I  boir  pnnislied. ' 

iPtinishment,  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  committed  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
expiration  of  ten  days;  but  where  he  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  explratloii 
of  the  definite  time. 

Id.,  f  276,  am*d. 

f  2872.  Offender  to  be  beard. 

A  person  shall  not  be  punished  bj*  a  justice  of  the  i)eace,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
in  his  defence.  And,  for  that  purpose,  the  Justice  must  issue  a 
warrant,  directed,  generally,  to  any  constable  of  the  county,  re- 
quiring the  constable  to  bring  the  offender  before  him. 

Id.,  i  276.  am'd. 

I    2878.  Reeord    of    eonvletloa. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within 
ten  days  after  the  conviction,  make  up,  subscribe,  and  file  in  the 
county  clerk's  office,  a  record  thereof,  stating  therein  the  par- 
ticular circumstances  of  the  offence,  and  the  punishment  awaraed 
by  him  upon  the  conviction. 

Id.,  f  277,  am'd. 

I  2874.  Reaniattes  of  ooHiinUinent. 

A  warrant  of  commitment  for  a  contempt  must  set  forth  the 
particolar  cboamstances  of  the  offence;  otherwise  it  is  Tofd. 

;    Id..  |S98. 

I  2876.  Fine  to  be  paid  to  overseer  or  saperlatendoat  af 
tbe  poor. 

An  officer,  who  collects  or  receives  »  fine,  imposed  by  a  justice 
of  the  peace  for  a  contempt,  must,  within  ten  days  thereafter, 
par  the  money,  for  the  benefit  of  the  poor,  to  the  oveweep  or 
superintendent  of  the  poor  of  the  town,  city,  or  dlstrU*t,  whereioi 
.the  fine  WBs  imposed:  or,  where  there  is  no  such  officer,  to  toe 
officer  or  ofilcers  performing  corresponding  functions  under  an- 
other name;  unless  the  board  of  gupervisors  has  directed  the  iMiy« 
ment  of  fines  and  penalties  to  the  supervisor  of  the  town  m  a 
case  where  it  is  authorized  by  law  so  to  do. 
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TITUS  n. 

Oommenoeiiiflat  of  action;  appeaxanoe  of  partiM  ;  proriatonal 
remedies. 

Article  1.  Comiii9no«imeii  t  of  action. 
2.  Appeaiance  jt  j-ftrtlet. 
8.  Order  of  arrest 
4.  Attachment  oi;  nMpcrty. 
G.  BepleTln.  ^ 

article:  FiasT. 

Oi  mmencement  of  action. 

Sec.  2876.  Action;  how  jc-^imenced.  * 

2877.  Contenta  of  ^nmrnona. 

2878.  Serrlce  of  aammona. 

2879.  Id. ;  npon  a  corporation. 

2880.  Id.;  special  proviaioua  relatloflr  to  railroad  corporations. 

2881.  Id.;  relating  to  ezpresa  companies. 

2882.  Last  two  sections  qnallfled. 

2883.  Second  and  third  summons;  effect  thereof. 

2884.  Where  name  of  defendant  is  unlcnown. 
2886.  Return  of  sammons. 

1  S874I.  AetiOBi  boiir  eommenced. 

An  action  is  commenced  before  a  justice  of  the  peace,  either 
by  the  voluntary  appearance  and  joinder  of  issue  by  the  parties, 
or  by  the  service  of  a  summons. 

2  R.  8.  227.  H  11.  12  and  18  (2  Edm.  243). 

f  2877.  fAm'd^  1004.1    Contents  of  summons. 

The  summons  must  be  directed,  generally,  to  any  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
-to  summon  the  defendant  to  appear  before  the  justice,  at  a  place 
specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a 
civil  action.  Where  the  summons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
upon  the  arrest  of  the  defendant,  within  twelve  days  after  tihe 
day  when  it  was  issued;  in  every  other  case,  it  must  be  return- 
able at  a  time  therein  specified^  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  issued.  A  summons 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id.,  f  14,  am'd;  L.  1904.  ch.  99.     In  effect  Sept.  1,  1904. 

i  2878.  Service  of  aummona. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal,  it  must  be  made  at  least  six  days  before  the 
time  of  appearance  specified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arrest. 

Id..  I  16,  am'd. 

f  2870.  [Am'd,  10O4.]    Id.|  npon  at  eorporatloa. 

Where  the  defendant  to  be  served  is  a  corporation,  or  persoDv 
company  or  partnership  doing  business  in  another  county  tiiaa 
that  in  which  he  or  it  resides,  the  sammons  may  be  personally 
served  upon  it  or  him  by  delivering  a  copy  thereof  to  aa  officer, 
managing  agent  or  person  to  whom  a  copy  of  the  summsas  In  aa 
action  brought  against  the  corporation  in  the  supreme  court 
might  be  ddivered  as  prescribed  in  sections  four  hundred  and 
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ihirty-ore  and  fonr  hundred  and  thirty-two  of  this  act,  or.  to 
any  director,  managring  agent  or  trustee  of  the  corporation,  per- 
8an»  partnership  or  company  by  whatever  official  title  he  or  It 
is  called. 

Go.  Proc..  i  64:  li.  1M7,  ch.  470,  I  46  (4  Edm.  587);  L.  1004,  cb.  527.  In 
effect  April  20.  1004. 

I  S880.  [Am'd,  1900.]  Id.|  apeelal  pro-risloM  relatfuor  €• 
railroad  eorporationa. 

Where  the  defendant  to  be  served  is  a  railroad  corporation, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  section, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to  a 
local  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keener  of  the  corporation,  residing  in  the 
county;  unless,  at  least  thirty  days  before  it  was  issued,  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  Instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  against 
it,  may  be  served;  in  which  case,  the  summons  may  be  person- 
ally served  by  delivering  a  copy  to  the  person  so  designated. 
L.  18S4.  oh.  an,  H 14,  IS  (8  Edm.  645) ;  L.  1900,  oh.  511.    In  effect  Sept.  1. 1900. 

I  2881.  [Am'd,  1805,  1806.]  Id.|  relatlaff  to  expreiis,  laanr- 
ance  and  telearrnpli  couipanien. 

Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership  or  person  doing  business  in  the  state  as  an  express^ 
company,  an  insurance  company,  or  a  telegraph  company,  and  no 
person  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  delivering 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residing 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  copy 
thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,  designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  the 
defendant  may  be  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 
L.  1885,  ch.  349;  L.  1906.  ch.  211.     In  effect  Sept.  1.  1905. 

§  2882.  I^aiit  two  nocttonii  qnallfled. 

Where  a  person  has  boon  designated,  as  prescribed  in  either 
of  the  last  two  sections,  and  the  designation  has  been  revoked,  or 
it  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 
a  summons  has  been  duly  delivered  for  service,  that  the  person 
designated  is  dead,  or  has  ceased  to  reside  within  the  county;  or 
that  he  cannot,  after  due  diligence,  be  foinul  within  the  county, 
so  as  to  deliver  a  copy  of  the  summons  to  him:  the  oriirlnnl  sum- 
mons, or  the  second  or  third  summons,  issn(»d  ns  proscribed  in  the 
next  section,  may  be  served  as  if  the  desienntion  hnd  not  been 
made.  Such  a  designation  may  be  revoked  by  a  writing,  executed 
and  filed  in  like  manner  as  required  for  the  purpose  of  making 
the  designation. 
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1  2888.    Second  and  third  •nmmonai  effect  thereof. 

Where  it  appears,  by  the  return  of  the  conetable,  to  whom  a 
summons  has  been  duly  delivered  for  service,  that  it  was  not 
served,  for  any  cause,  a  second  summons  may  be  issued  by  the 
same  justice,  in  the  same  action,  within  twenty  days  after  the 
first  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  after  the  sec- 
ond was  issued.  The  second  or  the  third  summons,  as  the  case 
may  be,  relates  back  to  the  time  when  the  first  summons  was 
issued;  and  with  respect  to  all  proceedings  before  actual  service, 
the  service  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  For  the  purpose  of  issuing  a  new 
summons,  as  prescribed  in  this  section,  a  previous  summons  may 
be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
return  day  thereof. 

§  2884.  Where  name   of  defendant  i»  unknown. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the 
name  of  a  defendant,  that  defendant  may  be  designated  in  the 
summons,  and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  bo  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  the 
action,  and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 

2  B.   S.  274.  §  282  (2  Edm.  282). 

i  2885.  Return  of  annimona. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  deliver  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  him  for  service,  must  make 
a  written  return  thereof  under  his  hand,  stating  that  it  was  not 
served,  and  the  reason  why  he  failed  to  serve  it. 
2  B.  S.  228,  S  16  (2  Bdm.  244). 
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ARTICLE   SKCOHD. 

Appearance  of  parties 

•m.  1686.  Partiei  maf  appear  In  person  or  hy  attomer 

5887.  Goardian  ad  Utem  for  infant  pUtntiff. 
2888.  Id.;  for  infant  defendant. 

5888.  Wben  constable,  etc..  may  not  act  aa  attorn  «  . 
2890.  Autbority  of  attorney;   how  ptored. 

2891.    Plaintiff   to  prove   his  case,  except  whero  *  Terilled  compUliit  ie 

■ervi*d. 
2882.    Defendant  may  offer  to  compromise;  proceedings  thereupon. 
2803.  Justice  to  wait  one  hour. 

1  8886.  Parties  may  appear  In  peraon  or  by-  attormor* 

A  party  to  iid  action  before  a  jnstice  of  the  peace,  who  is  of  fvH 
HKO,  may  appear  and  prosecute  or  defend  the  same,  In  person  or 
by  attorney,  at  his  election,  unless  he  has  been  judicially  declared 
to  be  incompetent  to  manage  his  affairs. 

2  B.  8.  282.  SI  89  and  41  (2  Bdm.  248). 

f  2887.  Guardian  ad  llteni  for  infant  plaintiff. 

Before  a  summons  is  issued  in  behalf  of,  or  an  issue  is  joined 
without  summons  by,  an  infant  plaintiff,  the  justice  must  ap- 
point a  competent  and  responsible  person,  nominated  by  the  plain- 
tiff or  his  general  guardian,  to  appear  as  his  guardian  for  the  pur- 
pose of  the  action.  The  written  consent  of  the  person  so  ap- 
pointed must  be  filed  with  the  justice,  before  his  «ippointment. 
The  guardian  so  appointed  is  responsible  for  the  costb. 

Id.,   I  40  (2  Bdm.   248). 

I  2888.  Id.  I  for  infant  defendant. 

After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  In  the  action  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  of  the  summons,  or  if 
he  neglects  or  refuses  to  nominate,  the  justice  may,  on  the  appli- 
cation of  the  plaintiff,  appoint  any  proper  person  as  his  guaralan. 
The  written  consent  of  the  person,  so  appointed,  mnst  be  filed 
with  the  justice  before  his  appointment.  The  guardian  so  ap- 
pointed is  not  responsible  for  any  costs. 

Id.,  II  42  and  43. 

I  2889.  "Wlfcen  eonata1»le,  ete.^  mar  not  aot  aa  attorner* 

Subject  to  the  proyisions  of  sections  63  and  64  of  this  act,  any 
person  other  than  the  constable  who  served  the  summons  or  the 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  oe  the  at- 
torney for  a  party  to  an  action  before  a  justice  of  the  peace. 
Id.,  I  44;  li.  1864,  eh.  421  («  Edm.  296). 

I  2890.  Antboritr  of  attorney  |  hovr  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writing; 
but  the  justice  shall  not  suffer  a  person  to  appear  as  an  attorney, 
unless  his  authority  is  admitted  by  the  adverse  party,  or  proved 
by  the  affidavit  or  oral  testimony  of  himself,  or  another. 
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i2801.  rAm'd,  10O6.]       Plaintiff  to  prov*  bis  ease,   except 
ere  •  Terifled  ouinpiMiiit  l»  serwd. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recoYer  without  proyin^r  his  case,  except  in  an  action  which  has 
been  commenced  by  the  service  of  a  summons  and  yerified  com- 
plaint as  provided  by  section  twenty-nine  hundred  and  thirty-six 
of  this  code;  in  sucn  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
and  thirty-eight  of  this  code,  at  the*  time  of  the  return  of  said 
summons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint,  with  due  proof  of  service  thereof,  enter 
judgment  for  the  plaintiff  and  against  the  defendant,  for  the 
amount  demanded  m  such  complaint,  with  costs,  without  further 
proof. 
Go.  Proc..  f  64.  BQbd.  8;  U  1906,  ch.  201.    In  effect  Sept.  1,  lOOOL 

I  2892.  Defendant  may  offer  to  compromise |  prooecdlnvs 
tl&ereupon. 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  summons  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  judg- 
ment accordinsrly.  If  an  acceptnnce  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 
Id.,  iwrt  of  snbd.  16. 

1  2893.  Justice  to  -wait  one  bonr. 

Upon  the  return  of  a  summons  duly  served.  ♦hA  justice  must 
wait  one  hour,  after  the  time  specified  therein  for  its  return,  un- 
less the  parties  sooner  appear. 

2  B.  B.  233.  f  46  (2  Edm.  240),  am'd. 
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ARTJLCLB   THIRD. 

Order  of  arrest. 

Sec.  2804.  Order  of  arrest ;  In  what  cases  It  maj  be  granted. 
2886.  Id.;  in  what  actions. 

2886.  Id. ;  npon  what  papers.  ■ 

2887.  Id. ;  iU  contents. 
2898.  Duty  of  constable. 

2809.  Return.     When  plaintiff  notified  must  appear. 
2800.  Oonstable  to  keep  defendant  Id  custody. 

2901.  Motion  to  discharge  from  arrest. 

2902.  Bffect  of  discharging  defendant. 

2903.  When  plaintiff  must  prove  extrinsic  facts. 

2904.  Privilege  from  ari-est. 

1  2894.  Order  of  arrest;  1»  ^rbat  caseii  It  may  1»e  vramted. 

At  the  time  when  the  summons  is  issaed,  in  an  action  specified 
in  the  next  section,  the  justice  who  issues  the  summons  must,  upon 
the  application  of  the  plaintiff,  and  upon  compliance  by  him  with 
the  provisions  of  this  article,  grant  an  order  for  the  arrest  of 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or.  If 
there  are  two  or  more  plaintiffs,  where  all  are  non-residents 
thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the 
affidavit  of  the  plaintiff  or  another  person,  that  the  defendant  is 
about  to  depart  from  the  county,  with  intent  not  to  return 
thereto. 

But  such  nn  order  cannot  be  granted,  where  the  defendant, 
Against  whom  it  is  applied  for,  is  a  female. 

2  R.  S.  228,  S  17  (2  Edm.  244);  2  R.  S.  253.  |  158  (2  Edm.  270). 

f  2805.   Id.  I  In  ^fvhat  actions. 

An  order  of  arrest  shall  not  bo  granted,  except  where  the  ac- 
tion is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a  ius- 
tice  of  tlie  peace  has  jurisdiction;  an  injury  to  property,  including 
the  wrongful  taking,  detention,  or  converBion  of  personal  property; 
misconduct  or  neglect  in  otiice,  or  in  a  professional  employment; 
fraud;  or  deceit.  But  this  subdivision  do<'s  not  apply  to  a  claim 
for  damages  in  an  action  to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel; 
where  it  appears  that  the  money  wns  received,  or  that  the  chat- 
tel was  embezzled  or  fraudulently  misnpnlied,  by  a  public  officer, 
or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association,  in  the  course  of  his 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

Substituted  for  L.  1831,  part  of  If  30  and  31  (4  Rdm.  472). 

I  2886.  Id.  I  npon  ifvluit  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
or  another  person,  that  a  sufficient  cause  of  action  exists,  against 
the  defendant,  and  that  the  case  is  within  the  provisions  of  the 
last  two  sections,  he  must  grant  the  order  of  arrest.  Bat  before 
granting  it,  he  must  require  a  written  undertaking  to  the  defend- 
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ant,  on  the  part  of  the  plaintiff,  with  one  or  more  snreties*  Ap- 
proved  by  the  justice,  to  the  effect  that,  if  the  defendant  re- 
coTers  judgment,  the  i^aintiff  will  pay  all  costs  which  may  lie 
awarded  to  the  defendant,  and  all  damages  which  he  may  suBtatn 
by  reason  of  the  arrest,  not  exceeding  the  sum  specified  in  this 
undertaking  which  must  be  at  least  one  hundred  dollars. 
Sabttltiited  for  2  R.  S.  227,  228,  part  of  If  17  and  10  (2  Bdm.  244). 

I  289T.  Id.  I  its  eontenta. 

The  order  must  be  subscribed  by  the  justice  and  indorsed  upon  ^ 
or  attached  to  the  summons.  It  must  briefly  recite  the  grouna  of 
arrest;  and  it  must  direct  the  constable,  who  serves  the  summons, 
to  arrest  the  defendant;  to  bring  him  forthwith  before  tbe  justice: 
and  to  notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with 
reasonable  diligence. 

Id.,  f  20.  am'd. 

I  2898.  Duty  of  conatable. 

The  constable  must,  at  the  time  of  serving  the  summons,  exe- 
cute the  order  of  arrest,  by  arresting  the  defendant,  and  taking 
him  f6rthwith  before  the  justice.  If  the  justice  is  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city;  who 
must  take  cognizance  of  the  action,  and  proceed  therein,  as  if  the 
summons  had  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

Id.,  f  21,  am*d. 

I  2899.  Return.    Wben  plaintiff  notified  mnat  nppenr. 

The  constable,  executing  the  order  of  arrest,  must  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto^ 
under  his  hand,  stating  the  manner  in  which  he  has  executed  i^ 
and  either  that  he  has  notified  the  plaintiff,  or  that  he  could  not 
do  so,  with  reasonable  diligence.  If  he  returns  that  he  has  no- 
tified the  plaintiff,  the  latter  must  appear  within  one  hour  after 
the  defendant  is  brought  before  the  iustice;  otherwise  judgment 
of  nonsuit  must  be  rendered  against  him. 

Id.,  f  22,  ain*d. 

I  2900.  Constable  to  keep  defendant  In  cnstody. 

The  constable  executing  the  order,  or  another  constable,  bv 
direction  of  the  justice,  must  keep  the  defendant  in  custody,  until 
he  is  discharged  by  the  order  of  the  justice,  or  judgment  is  ren- 
dered in  his  favor;  but  the  detention  shall  not,  in  any  case,  exceed 
twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice;  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

Id.,  f  26.  am'd. 

I  8901.  Motion  to  dlacharire  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  without 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  afterwards  before  judgment,  upon  two  days' 
notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  before  the  iustice,  apply  to  the  justice  • 
for  an  order,  discharging  him  from  the  arrest.  The  application 
may  be  founded  upon  the  papers  upon  which  the  order  of  arrest 
6S  888 
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was  granted,  and  anon  the  complaint,  if  it  has  been  made.  The 
justice  must  grant  the  application,  where  it  appears  that  the  case 
k  not  within  the  proTisions  of  sections  2894  and  2895  of  this  see 
Tlfe  justice  must  also,  npon  the  defendant's  application,  grant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  faTor, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

I  2802.  Bffect  of  dlaeharflrlnff  defeitd«nt. 

The  discharge  of  the  defendant  from  arrest,  before  judg- 
ment as  prescribed  in  the  last  section,  or  in  section  2963  of  this 
act.  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discharge  from  arrest,  after  judgment,  as  presKsiibed 
in  the  last  section,  does  not  affect  the  execution. 

I  S903.  IVlieii  plaintiff  mnmt  proTe  extrinsic  facts. 

Where  an  order  of  arrest  hns  been  granted  and  executed,  in  a 
caae  specified  in  subdivision  third  of  section  2895  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  en- 
titled to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  all 
the  matters  of  fact,  which  are  required,  by  that  subdiyision  to 
entitle  him  to  an  order  of  arrest. 

I  9904.  PrlTilesc  from  nrreat* 

Th{«  article  does  not  abridge  or  otherwise  affect  a  privilege 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  justice  before  whom  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  aa 
prescribed  in  section  564  of  this  act 
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ABTICIiB  FOURTH. 

Attachment  of  property, 

iee.  2006.  In  whit  actions,  warrant  of  attachment  may  be  grantad* 
3806.  What  moat  be  shown  to  procure  a  warrant. 
2007.  Warrant;  form  and  contents  thereof. 
2906.  Undertaking. 

2809.  Warrant;  how  executed. 

2810.  Service  of  summons  and  warrant  upon  defendant. 

2911.  Undertaking  by  defendant;  re-delivery  to  him. 

2912.  Claim  by  third  person;  bond  and  dellrery  thereupon. 
2918.  Action  upon  bond. 

2814.  When  defendant  may  prosecute  bond. 

2915.  Betum  of  warrant. 

2916.  Motion  to  vacate  or  modify  warrant,  etc. 

2917.  Street  of  vacating  warrant. 

2818.  Proceedings  where  summons  not  personally  served: 

I  88<I5«  In  frhsit  Actions,  iirarrstnt  of  stttaeliment  nutT  hm 

In  an  action  brought  before  a  justice  of  the  peace  a  warrant 
of  attachment  against  the  property  of  one  or  more  defendants 
must  be  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
scribed in  this  article,  where  the  action  is  brought  upon  a  Judg- 
ment, or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conyersion  of  personal  property. 

8.  Any  other  injury  to  personal  property,  in  consequence  of  neg- 
ligence, fraud,  or  other  misconduct. 

Substitute  for  2  R.  8.  2S0,  part  of  §|  26,  27  and  28  (2  Bdm.  246);  K  1881, 
eb.   800.   <  84  (4  Kdm.  478). 

I  2006.  "WlkSit  mnat  be  abofm  to  procure  m,  -wrmrrmnt. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show»  by 
affidavit,  to  the  satisfaction  of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant; 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  snow  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  Uie  State,  that  he  has  departed,  or  is  about 
to  depart,  from  the  county  where  he  last  resided,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons:  or 
keeps  himself  concealed,  with  the  like  Intent;  or,  if  the  defendant 
is  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defraud  his  or  its  cred- 
itors; or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a  natural  person  of  full  iige»  and  a  resident  of 
the  State,  has  been  continuously  without  the  United  States  for 
the  space  of  six  months  or  more,  immediately  l)Ofore  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, i4>on  whom  to  serve  a  summons  in  his  behalf,  as  prescribed 
in  section  430  of  this  act,  or  that  service  upon  the  person  so 
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designated  cannot  be  made,   with   due  diligence,  in  the  county 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  w^arrant 
is  granted. 

2  B.  S.  230,  part  of  18  26,  27  and  28  (2  Edm.  246). 

I  2007.  IVarraiit}  form  and  contents  thereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  the 
summons,  at  tl^e  time  when  the  summons  is  issued;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  the  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  which 
must  be  at  least  six  days  before  the  return  day  of  the  summons, 
and  safely  to  keep,  as  much  of  the  defendant  s  goods  and  chat- 
tels, within  his'  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
r,eturnable.  The  amount  of  the  plaintiff's  demand  must  be  speci* 
fied  in  the  warrant,  as  stated  in  the  affidavit. 

14.,  f  so,  am*d. 

$  2908.   Undertaking. 

Before  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justicev  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damagee  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  th<»  sum  specified  in 
the  undertaking,  which  mus't  be  at  least  two  hundred  dollars;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  given  therefor, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id.,  f  29,  am*d. 

{2909.  [Am'd,  1903.]  "Warrant;  how  executed;  perishable 
propertr  niay  be  sold. 

The  constable  to  whom  the  warrant  of  attachment  is  delivered, 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  saMsfy  the 
plaintiff's  demand,  ^^'th  the  costs  and  expenses.  He  must  safely 
keep  the  property  attached,  to  be  disposed  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 
Provided,  however,  if  property  attached  is  perishable,  the  jus- 
tice who  issued  the  warrant  may,  by  an  order  made  and  entered 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  requires,  direct  the  constable  to  sell  snch 
property  at  public  auction,  and  thereupon  the  constable  must 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pre- 
scribe the  time  and  place  of  the  sale,  and  notice  thereof  must  be 
given  in  such  manner  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale 
until  the  final  determination  of  the  action. 
Id.,  I  SI,  ain*d:  L.  1881,  oh.  800, 1 86  (4  Bdm.  47<);  L.  1906,  oh.  SO,  In  effect  May  %  1906. 
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I  2910.  Service  of  snmmoiis  and  "warrant  npon  defendant. 

The  constable  must,  immediately  after  making  the  inventory, 
and  at  least  six  days  before  the  return  day  of  tlxe  summons, 
serve  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
found  within  the  county;  or,  if  he  cannoL  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  constable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
able age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there, ,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  R.  S.  230,  {  31.  am'd  as  in  $  2909,  ante. 

{2011.  UndertalclnuT  by  defendant  $  re-delivery  to  Mm. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  sureties, 
approved  by  the  constable,  or  by  the  justice  who  issued  the 
warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id.,  Sf  82,  34,  am'd. 

I  2012.  Claim  by  third  person  $  bond  and  delivery  tbere- 
npon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
fore execution  is  issued  upon  a  judgment  rendered  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  jas- 
tice;  in  a  penalty  at  least  twice  the  value  of  the  property  claimed; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  thre,e  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure;  or,  if  he  fails-  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.,  part  of  S§  33,  34,  am'd. 

S  2013.  Action  npon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount,  which  the  plaintiff  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id.,  part  of  §i  36  and  37. 

I  2014.  \dien  defendant  may  proneente  bond. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
fendant may  maintain  an  action,  upon  the  bond  specified  in  the 

837 
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last  two  sections,  in  his  own  name,  in  the  same  manner  and 
witli  the  like  effect,  as  the  plaintiff  might  have  done,  if  the 
warrant  had  remained  in  full  force. 

2  B.  S.  230,  I  88.  am'd. 

I  291S.  Return  of  -vrarrant. 

The  constable  executing  the  warrant  of  attachment  must,  at 
the  timje  when  and  place  where  it  is  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  i  35,  as  am*d;  L.  1831,  ch.  800,  {  36  (4  Edm.  473). 

$  2B916.   Motion  to  vacate  or  modify  ivarrant,  etc. 

A  defendant  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  apply  to  the  justice^  who  issued  the  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiff's  security.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  be 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  siistam  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action  is  adjourned, 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insufficient  to 
authorize  it. 

V2917.  BIfeot  of  T-acaitnir  vrarrant. 
acating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared. 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

§  2S918.  ProceediniTS  "where  summons  not  persoaallr 
served. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but  in  an  action  subsequently  brought,  the  judgment 
is  only  presumptive  evidence  of  indebtedness,  and  the  defendant 
is  not  barred  from  any  counterclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  judgment  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  withoat 
containing  a  direction  to  satisfy  it  out  of  any  other  proper^, 

h,  imy  VU.  WO,  I  W  (4  Edm.  474). 


ARTI01.B  FIFTH. 

Replevin. 

8«c.  2819.  Wb€0  action  for  a  chattel  may  be  broocht. 

28S0.  Plaintiff  may  procure  replerln;  affldaTlt  and  undertaklnff. 
2821.  Requlaitlon. 

2922.  Id. ;  how  executed.    Serrlce  of  mimmoiia,  etc. 

2923.  Returu  of  coDstable. 

2924.  Defendant  may  except  to  anretlea;  proceedlnsa  thereon, 

2925.  Defendant  may  reclaim  chattel;  proceedings  thereon. 

2926.  JoatUication  of  BoreUea. 

2927.  When  and  to  whom  conatable  must  dellrer  chattel. 

2928.  Penalty  for  wrong  delivery  by  conatable. 

2929.  Claim  of  tlUe  by  third  peraon. 

2930.  Defendant  may  demand  Judgment  for  return. 

2931.  Proceedinga  in  the  action;  action  upon  undertaking. 

2932.  Proceedinga  when  anmmona  not  personally  aerred. 

2933.  When  action  not  affected  by  failure  to  repleiry. 

I  2918.  "When  action  for  a  chattel  may  be  brouffbt* 

An  action  to  recover  a  chattel,  with  or  without  damages  for  fhe 
wrongfnl  taking,  withholding,  or  detention  thereof,  can  be 
brought  before  a  justice  of  the  peace  of  the  county  in  which  the 
chattel  is  found,  in  a  case,  and  subject  to  the  qualifications,  soed- 
fied  in  sections  1689,  1690,  1691,  and  1692,  and  subdMsioa 
seyenth  of  section  2862  of  this  act. 

Substituted  for  Go.  Proc.,  9  63,  subd.  10,  am*d;  L.  1800.  ch.  ISl,  |  4. 

I  2920.  Plaintiff  may  procure  replevin  |  afllAavIt  an  A 
nndertaklnv. 

The  plaintiff  may,  at  the  same  time  when  the  summons  Is  Is- 
sued, but  not  afterwards,  require  the  chattel  to  be  repleyled,  as 
prescribed  in  this  article.  For  that  purpose,  he  must  deliyer  to 
the  justice  an  affidavit  and  an  undertaking,  similar,  in  all  re- 
spects, to  the  affidavit  and  undertaking  required  to  be  delivered  to 
a  sheriff,  as  prescribed  in  sections  16^,  1697,  1699,  and  1712  of 
this  act;  except  that  the  sureties  in  the  undertaking  must  be 
approved  by  the  justice. 

L.  1831,  ch.  800,  M  2.  3  and  4  (2  Bdm.  236;  5  id.  134). 

I  2921.  ReqnlBltlon. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him,  requiring  the  constable,  to  whom  the  summons 
Is  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
or  before  a  day  specified  in  the  requisition*  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  summons. 

Id.,  part  of  f  4,  am!d. 

I  2922.  Id.  I  how  exeonted.    Senrioe  of  ■ammonSy  ete. 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
quired to  execute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  sections  1700,  1701,  and  1702  of  this 
act;  except  that  he  must  serve  the  summons,  affidavit,  and  re- 
quisition within  the  time  and  in  the  manner  prescribed,  by  section 
29)0  of  this  act,  for  the  service  of  a  suAxnons,  warnmt  Ot  at- 
tadunent,  and  inventory, 
14.,  psr$9f  IS. 
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i  S9a8.  Return  of  oonatable. 

The  constable  must,  on  or  before  the  return  day  of  the  sninf* 
mons,  make  a  return  to  the  requisition,  under  his  hand,  stating  all 
his  proceedings  thereupon;  and  file  it,  with  the  affidavit  and  re- 
quisition, with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  if 
they  were  served  otlierw^ise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 
L.  1831,  ch.  800,  part  of  i  5. 

i  2824.  Defendant  may  except  to  sureties  j  proeeedlnvs 
tliereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  served,  the  sureties  mast 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  undortakin^,  to  the  same  effect  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id.,  fi  6,  am'd. 

f  292S.  Defendant  may  reclaim  ehattel^  proeeedlnarii 
titer  eon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may.  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon, 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chatt^ 
as  prescribed  in  sections  1704  and  1712  of  this  act,  omitting  the 
provision  in  the  undertaking,  "or  if  the  action  abates  in  conse- 
quence of  the  defendant's  death."  .  The  sureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  sum- 
mons. If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  n^ore  chattels  or  classes  of  chattels,  as  prescribed 
in  section  1697  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  tnat  section. 
Id.,  I  7. 

J  2826,  Jnatincatloa  of  anreties. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex* 
amination  and  qualifications  of  the  sureties,  and  the  allowance  of 
the  undertaking,  upon  a  justification  pursuant  to  either  of  the  last 
two  sections,  must  be  the  snme  ns  unon  a  justification  of  biiil,  as 
prescribed  in  sections  579,  580,  nnd  581  of  this  act,  substituting  the 
justice  for  the  jndge;  but  after  piich  allowance,  The  undertaking 
must  be  filed  with  the  justice.  The  constable  is  thereupon  exone- 
rated from  liability. 

la..  8  8. 
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f  193T.  l¥hem  auil  to  f^koin  constable  nivait  dell-vev 
cl&attel. 

If  the  defendant  neitlier  exceptR  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  a  chattel,  within  the  time  prescribed  for  that 
purpose;  or  if  he  fails  to  proc\ue  the  allowance  of  his  undertaking; 
or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
duly  procures  the  allowance  of  his  unjlcrtakinp,  the  constable 
must,  except  in  the  case  specified  in  tlio  next  section  but  one,  im« 
mediately  deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff, 
after  the  defendant  has  excepted  to  his  sureties,  fails  to  procure 
the  allowance  of  his  undertaking;  or  if  the  defendant,  after  he  has 
required  the  return  of  the  chattel,  procures  the  allowance  of  his 
undertaking,  the  constable  must  immediately  deliver  the  dkattel 
to  the  defendant 

Babstituted  for  L.  1881,  ch.  800,  part  of  |  7. 

I  2828.  Penalty  tor  ^frronsT  delivery  br  constable. 

A  constable  who  delivers  to  either  party,  without  tft  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or,  by  virtue  of  an  execution  issued  upon  a  judg* 
ment  in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars;  and  is  also  liable  to  hhu  for  all  damage* 
which  he  sustains  thereby. 

I  2920.  Claim  of  title  by  tbird  person. 

The  provisions,  regulating  the  proceedings,  where  a  person,  not 
a  party,  claims  property  which  has  been  replevied,  and  the  rights 
of  such  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
1700,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  exceot  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709,  must  be  made,  either  upon  the  plain- 
tiff personally,  or  upon  the  attornejr  who  appears  for  him  befori 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

Id.,  I  e.    See  Ck>.  Ptoc.,  |  218. 

I  2980.  Defendant  may  demand  Judgment  for  retnrn. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  he  may  in  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

M..  I  U. 

I  2081.  Prooeedlnva  In  tbe  action  |  action  upon  vnder- 
takln«. 

Section  1873,  section  1731.  excluding  subdivision  first  thereof, 
and  sections  1722,  1726,  1730.  1732,  1733,  1734,  and  1735  of  this 
act,  substituting  the  constable  for  the  sheriff,  apply  to  the  pw^ 
ceedings  in  an  action  in  a  justice's  court  to  recover  »  c*>a<^t'»  »£? 
to  an  action  against  the  sureties  in  an  undertaking  given  tnerein, 
except  as  otherwise  specially  prescribed  iu  this  chapter, 

0nbftitDted  for  id.,  |  10. 
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I  2^82.  Pr oc«c4i»va  "vTlicm  «Biniiiioiui  aat  pera*BAlly 
served. 

Where  the  defendant  does  not  appear,  and  the  Bummons  has  not 
been  peraonally  serred  upon  him»  and  a  chattel,  or  part  of  a 
chattel,  to  recover  which  tne  action  is  brought,  has  been  repleyied, 
and  the  proceedings  thereupon  have  been  duly  taken,  as  pre- 
•cril*ed  in  this  article;  the  justice  must  proceed  to  hear  and  de- 
termine the  action,  with  respect  to  that  chattel  or  part  of  a 
chattel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied;  In  like' 
manner  and  with  like  effect  as  if  the  summons  hod  been  persouaUy 
served. 

,.  1881.  ch.  800.  I  12.  «m'd. 

§  2983.  'When  action  not  afleoted  by  fallvre  to  reple^r* 

Where  the  summons  has  been  personally  served  upon  the  de- 
femlant,  or  where  he  appears,  the  justice  must  proceed  to  hear 
and  deterriRne  the  nction,  although  the  plaintiff  has  not  reqnlred 
the  chattel  to  be  replevied,  or  the  constable  has  not  been  able 
to  leplevy  it 
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n«adings;  including  counterclaim«,  and  proceeding*  npoM 
answer  of  title. 

0ee.  3834.  Wbeo  iasue  to  be  Joined. 
208&.  PleadlDffs. 
2030.  GompUlnt. 

2837.  llVbat  causes  of  acUoa  may  be  iol'ied. 
2988.  Answer. 
2089.  Demoirer. 

2840.  Qeneral  mles  of  pleading. 
2941.  Account,  or  Instrument  for  i»a7nient  of  monff 
2842.  Ooort  may  require  Items  to  be  exhibited. 

2943.  Immaterial   Tarlance  to   be  disregarded. 

2944.  Amendment  of  pleadings. 
2946.  Counterclaims. 

2946.  Id.;    where  executor  or  trustee  Is  a   parij, 

2947.  Consequence  of  neglect  to  plead  counterclaim. 

2948.  The  last  section  qualified. 

2949.  Judgment  upon  counterclaim. 

29KO.  Judgment  when  accounts  exceed  $400. 

2961.  Answer  of  tlUe. 

2862.  Undertaking  thereupon. 

2963.  In  what  court  new  action  to  be  brought. 

2964.  When  action  before  justice  to  be  discontlnned. 
2966.  Bffect  of  fallui  3  to  glye  undertaking. 

2966.  When  title  comes  in  question  on  plalntUf's  own  showlB^. 

2967.  Pleadings  In  new  action.     Undertaking  before  justice,   when  ap- 

plicable. 

2968.  Answer  of  title  as  to  one  of  several  causes  of  action. 

I  2934.  [Am'd,  1808.]    TVlieia  tasue  to  be  Joliaed. 

At  the  place,  and  within  one  hour  after  the  time,  specified  in  the 
summons  for  the  return  thereof;  or,  where  an  order  of  arrest  is 
granted  and  executed,  within  twelve  hours  after  the  defendant  is 
brought  before  the  justice;  or,  where  no  summons  is  issued,  at 
the  time  when  the  parties  voluntarily  appear  to  join  issue,  the 
pleadings  of  the  parties  must  be  made;  and  issue  must  be  joined, 
where  both  parties  appear  upon  the  return  of  the  summons,  an 
issue  must  be  joined  before  an  adjournment  is  had,  except  when 
the  defendant  refuses  or  neglects  to  plead.  Where  an  issue  of 
fact  or  an  issue  of  law  Is  joined  in  a  Justice's  court,  or  before  a' 
justice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  the 
towns  in  the  countsr  of  Kings,  in  which  the  judgment  demanded' 
by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chattels, 
the  value  of  which  as  fixed  by  either  party  in  his  pleadings  or  affi- 
davits exceeds  one  hundred  dollars,  the  defendant  may,  aflxr 
issue  joined  and  before  an  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  justice  before  whom  the  action  is  brought  for 
an  order  removing  the  action  into  the  county  court  of  the 
county  of  Kings.  Such  an  order  must  be  granted  upon* 
the  defendant  filing  with  thct  justice  an  undertaking  is 
a  sum  fixed  by  the  justice,  not  exceeding  twice  the  amount 
of  the  damages  claimed  or  twice  the  value  of  the  chattel 
or  of  all  the  chattels  claimed,  as  stated  in.  the  jdeadinr  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
of  any  judgment,  including  costs,  that  may  be  recovered  against 
him  in  the  county  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kingtf  county  has* 
cognizance  of  the  action,  and  the  same  shall  be  tried'  and  deter- 
mine hj  19(44  WUHtjr  pourt  as  iforiginally  brouf h^  tl»er«l»t    Thf 
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justice  rnuBt  forthwith  deliver  to  the  clerk  of  the  county  court  all 
procefiises,  pleadings  and  other  papers  in  the  action  which  must 
be  filed,  entered  and  recorded,  as  the  case  requires,  in  the  latter 
office.  Costa  in  an  action  so  removed  shall  be  the  same  aa  in  ajQ 
original  action  commenced  in  said  county  courtt 

U  1888.  cb.  880. 

§  203B.  Pleadliiva. 

The  pleadings  in  a  justice*8  court  are:    • 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  stated 
in  the  answer. 

Co.  Proc.  9  64;  sabd.  1. 

9  2936.  [Am'd,  1906.]     Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  an  action  arising  on 
contract  for  the  recovery  of  money  only,  or  on  an  account,  the 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of  the 
summons,  may  make  a  written  complaint  as  above  provided, 
specifying,  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  for  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fied in  the  manner  and  as.  provided  by  section  five  hundred  and 
twenty -six  of  this  code.  Said  summons  and  complaint  shall  be 
aittached  and  shall  be  served  upon  the  defendant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  more  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  official  certificate  of  the  constable  mak- 
ing such  service  shall  be  suflicient  evidence  thereof. 

Id.,  Bubd.  3;  L.  1906,  cb.  291.    In  effect  Sept.  1,  1006. 

9  2037.  'What  causes  of  action  may  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  all  ari^e  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  section;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judgment;  and,  except  as  otherwise 
prescribed  by  l&w,  that  they  affect  all  the  parties.  Where  a 
cau3e  of  action,  for  which  a  defendant  might  be  arrested,  is 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued  upon  the  judgment. 

f  2038.  [Am*d,  1O0B.T     Answer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  coun- 
terclaims. In  case  the  defendant  appears  and  answers  in  an 
action  in  which  a  verified  complaint  has  been  eerred,  bia  answer 

9U 
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shall  be  in  writing  and  shall  be  verified  as  aboye  provided  for  the 
verification  of  the  complaint. 
Ck>.  Pioc,  8ubd.  4,  §  64;  L.  1906.  ch.  201.    In  effect  Sept.  1,  1906. 

9  2939.  Demurrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act,  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or,  if  it  is  a  complaint,  to  one  t)r  more  distinct  and  separate 
causes  of  actionr  where  it  is  not  sufficiently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 

F leading,  or  part  of  a  pleading  demurred  to,  mu^t  be  disregarded, 
f  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
the  party  making  it  to  plead  over,  at  his  election. 
Co.  Proc,  I  64,  subd.  6  and  7. 

I  22940.  General  rules  of  pleadlngr. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book;  if  it  is 
written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular fojm;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 

Id.,  subd.  2  and  6,  am'd. 

I  2941.  Account,  or  Inatrnment  for  payment  of  nioaeT* 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  instrument,  .or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 
Id.,  subd.  9. 

9  2942.  Conrt  maT  roqnlre  itemH  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adver.se  party  to  exhibit  his  account 
or  demand,  or  to  state  the  nature  thereof,  as  far  as  it  is  in  his 
power  so  to  do,  at  that  or  another  specified  time;  and  in  case  of 
his  default,  it  may  preclude  him  from  piving  evidence  of  such, 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 
Id..  Rubd.   14. 

§  2943.  Inimnterinl  variance  to  be  diiiresrarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disrejrarded  as   immaterial,   unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,  subd.  10. 

f  2944.  Amendment  of  pleadlnern. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  amends  his  pleading  after  joinder  of  Issue,  or  pleads  over 
upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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Batiflfaction  of  the  court,  by  oath,  that  an  adjournment  is  neces^ 
sary  to  the  adverse  party,  in  consequence  of  the  amendm^it  or 
pleading  over,  an  adjournment  must  be  granted.  The  court  may 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  au 
amendment,  the  payment  of  cosls  to  the  adverse  party. 
Id.,  nibd.  11. 

S  2946.  Covnterclalms. 

Sections  501  and  502  of  this  act  apply  to  a  counterclaim  in  an 
action  brought  in  a  justice's  court;  except  that  such  a  counter- 
claim cannot  be  interposed,  unless  it  is  of  stich  a  nature,  that  a 
justice's  com*t  has  jurisdiction  of  a  cause  of  action  founded 
thereon. 
SQlMtltuted  for  2  R.  8.  284,  §  50  (2  Edm.  250,  251). 

1  2946.  Id.$  "wliere  execvtor  or  trustee  Is  a  party. 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  defendant 
cannot  take  judgment  against  the  plaintiff,  upon  a  counterclaim, 
for  a  sum  exceeding  two  hundred  dollars. 

2  R.  8.  284,  H  65  and  66. 

{  S947.  Conseavenee  of  negrlect  to  plead  eonnterelalm. 

Where  the  defendant,  in  an  action  to  recover  damagtK  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  in  his  favor  to  recover  damages  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  every  person  deriving  title  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 
Id.,   I  67. 

I  2046.  Tbe  last  section  ^nallfled. 

But  the  prohibition  contained  in  the  last  section  does  not  ex- 
tend to  either  of  the  following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  it  might  have 
been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pending,  at  the  time  when  the  action  was  com> 
menced. 

5.  Where  judgment  is   taken   against  the   defendant,   without 

Eersonal  service  of  the  summons  upon  him,  or  an  appearance  by 
im. 
Id.,   i  68,  am'd;  L.   1840,  ch.  317  (2  Edm.  252). 

i  2M0.  Judsment  upon  eonnterelalm. 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess^ 
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or  so  much  thereof  as  Is  due  from  the  plaintiff,  lunlets  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  eitherr 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  sat- 
isfy the  plaintiff's  demand,  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,  from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,  H  B2»  63,  and, part  of  §  68. 

S  2060.  Jvdanuciit  'whea  accounts  exceed  9400. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the 
accounts  of  both  parties,  proyed  to  the  satisfaction  of  the  jus- 
tice, exceeds  four  hundred  dollars,  judgment  of  discontinuance 
must  be  rendered  against  the  plaintiff,  with  costs. 

2  R.  S.  234,   I  54. 

§  S9II1.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 
Ga  Pioc.,  i  66. 

§  2962.  Vndertaklnar  therenpoa. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complaint  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 

Srescrib'ed  in  the  next  section,  the  defendant  will,  within  twenty 
ays  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  wui, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issued  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendant  fails  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
|wo  hundred  dollars. 
Id.,  part  of  I  66,  am'd. 

I  2968.  In  what  coarC  neir  actloa  to  be  broaffht. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court,  or  the  county  court  of 
the  justice's  county,  at  the  plaintiff's  election:  except  that, 
where  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 
.a..,«. 
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I  2854.  "When  aetlooL  before  Justice  to  be  discontlnifted^ 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  is  discontinued,  and  each  party  must  pay  his  own 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaiotifF 
to  recover  his  costs  before  the  justice. 

Id.,  I  67. 

I  2955.  Bffect  of  fa  Hare  to  vlve  andertatcluff. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction of  the  action,  and  must  proceed  therein\;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 
Id.,  f  58. 

{  2956.  Wben  title  comes  la  question  on  plalntllTs  o-wn 
sno'wlnv. 

If,  however,  it  appears,  upon  the  trial,  from  the  pUintifiTs  own 
showing,  that  the  title  to  real  property  is  in  question^  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

Co.  Proc,  S  59. 

9  2957.  Pleadlnflrs  In  new  action.  UndertaklnfT  before 
Justice,  "wben  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cau.se  of  action  only,  upon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  {  60. 

I  2958.  Answer  of  title  as  to  one  of  several  causes  of 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defence,  that  the  title  to  feal 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them;  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  sections  2951  and  2952  6t 
this  act,  with  respect  to  the  cause  or  causes  of  action  only,  in 
which  title  will  .so  come  in  question.  Whereupon  the  justice 
must  discontinue  the  action  ns  to  those  cnnsos  of  action  only;  the 
plaintiff  may  commence  a  new  action  therefor  in  the  ppope»' 
court;  and  the  original  action  must  proceed  as  to  the  other  causes. 
Id.,  piirt  of  8  62. 
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TITIJE  IV. 
Pvooeedings  between  the  joinder  of  iosue  and  the  trial, 

Axtlcto  1.  Adjoammentt.  / 

2.  GompeUing  the  attendance  of  a  wltneM. 
8.  Oommlaalon  to  take  testimony. 

ARTIOIiB  FIRST, 

A(^iournmeni3. 

Bee.  2860.  Adjotminent  by  Jnatlee. 

2800.  Adjournment  on  application  of  plaintiff. 

2861.  Adjournment  on  application  of  defendant. 

2862.  Id.;  undertaklns  thereupon. 

2808.  Undertaking  to  procure  discharge  of  defendant  from  custody. 
2864.  When  defendant  to  be  discharged. 
2866.  Subsequent  adjournments. 

2866.  Justice   may  Impose  conditions  upon   adjournment. 

2867.  Adjournment  when  wafrant  to  sttach  absent  wltnen  is  issued. 

2868.  Adjournment   not  to  exceed   ninety  days. 

§  X909.  Adjoiumnaent  by  Jvstlee. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  but  at  no  other  time,  the  justice  may,  in 
his  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested;  in  which  case,  no  such  adjournment  shall  be  made. 

2  B.  S.  238,  H  67,  68  <2  Edm.  254). 

$  29eO.  Adlonmnaent  on  application  of  plnlntllf. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
eight  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
ment shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if 
required  by  the  defendant,  makes  oath  that  the  plaintiff  cannot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  part  of  H  08  and  70  (2  Edm.  264,  266). 

§  2961.  Adjournment  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  toe  action, 
upon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  o%  by  the  justice,  make  oath  that  he  verily  believes 
that  the  defendant  has  a  good  defence  to  the  action,  and  that 
he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been 
arrested  in  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant,  as  prescribed  in  the  next 
section.  But  such  an  undertaking  need  not  be  given,  where  the 
action  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  snch  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procure  tbm 
testimony  or  witness. 

Id.,  H  74  aiid  70. 
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§  SfM9.  Id.  I   vAdertmldiiS  thereupon. 

The  undertaking  prescribed  in  the  last  section  mut  be  ezteatcd 
by  Qoe  or  more  sureties,  approved  by  the  jostioe;  and  niist  be 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  action; 
and  if,  before  the  expiration  of  ten  days  after  the  plafntls 
becomes  entitled  to  an  execution  upon  the  judgment,  the  de- 
fendant removes,  secretes,  assigns,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  aa 
execution,  except  for  the  necessary 'support  of  himself  and  hla 
family,  and  if  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

i    li.  1881.  ch.  300,  I  40  (4  Edm.  474). 

S  2868.  Undertaking  ta  nrocnre  dlsoharve  of  defendamt 
from  evstodr* 

Where  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  In 
the  same  manner,  as  where  he  has  not  been  arrested;  except  that 
the  undertaking  prescribed  in  the  last  section  need  not  bei 
given.  A  defendant,  who  procures  such  an  adjournment,  must 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintiff^ 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action;  and  if  an 
execution  is  issued  thereupon  ngainst  the  person  of  the  defendant, 
within  ten  days  after  the  plaintiff  is  entitled  to  the  snme;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  under- 
taking is  given,  the  defendant  must  be  discharged  from  custody. 

S  R.  8.  289.  240.  iwrt  of  §8  71.  77  and  76  (2  Edm.  2S0). 

I  2964.  "When  defendant  to  be  dlseharffed. 

If  the  trial  of  an  action,  in  which  the  defendant  lias  been 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id..  I  72. 

i  2965.  Snbae«veat  adjonrnments. 

The  justice  must,  upon  the  application  of  the  defendant, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  the 
action,  upon  the  defendant's  giving  security,  if  required,  as 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  be 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  need 
not  be  given,  unless  it  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 

Id..  •  76. 

I  SSeCi  Jnstleo  may  impose  condition*  npon  adiovm- 
asOBt. 

Upon  granting  the  defendant's  application  for  an  aajoumment. 
where  the  trial  has  been  once  adjourned,  or  where  the  plaintiff 
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is  A  non-resident  of  tlie  county,  the  jnstice  may,  in  his  discretion, 
npon  the  plaintiffs  application,  direct  that  any  witness  on  the 
part  of  the  plaintiff,  who  is  in  attendance,  he  then  examined 
under  oath  before  the  justice.  Thereupon  the  testimony  of  th^ 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him;  to  be  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  given  or.Uly 
by  the  witness. 

2  R.  8.  239,  240.  I  70.  , 

I  S90T.  Adjoun&mci&t  iiviien  Trarranc  to  attaoH  al»0ent  'v^t* 
aess  is  issued. 

Where,  upon  a  trial,  a  warrant  ot  attachment  is  issued  to  com* 
pel  the  attendance  of  a  w^itness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad« 
joum  the  trial,  for  such  a  time  as  he  deems  necessary  for  lh« 
return  of  the  warrant,  not  exceeding  fire  days. 

I  2968.  Adjonruneat  aot  ta  exceed  aiaety  days.         * 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  bev^'nd 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
and  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
proscribed  in  title  fifth  of  this  chapter. 

8.  Where  a  warrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety 
days.  f 

8m  2  B.  S^  289,  MO.  I  78. 
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ARTICI^B  SECOIVD. 

Compelling  the  attendance  of  a  vntnesa* 

■•e.  aOOO.  When  Justice  may  Issue  subpoena. 
2070.  Subpoena;  how  served. 

2871.  Warrant  of  attachment  against  defaulting  wltneM«  ' 
2072.  Id.;  how  executed;  fees  thereupon. 

2873.  Id.;  when  witness  is  In  adjoining  county. 

2874.  Fine  for  refusing  to  attend,  or  to  testify. 

2875.  Id.;  how   Imposed. 

2876.  Minute  of  conviction. 

2877.  Execution  thereupon.  > 

2878.  Money  collected;   how  applied. 

2878.  Defaulting  witness  liable  for  damages. 

^    9  290&.  IVl&eii  Justice  luay  tssne  subpocBm. 

^  A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  exceot 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  unless  the  person  applying  therefor  proyea, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  action  la 
actnally  pending  before  the  other  justice. 
2  R.  S.  238,  240,  SS  80  and  81.    See  S  8135,  post. 

I  29TO.  Svbpoei&ai  I&ovf  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  pei»- 
son.  It  must  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  fium  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

Id..   I  82. 

I  2971.  l¥arrant  of  attad&ment  ajgalnst  defaulting  'vrlt- 
mess. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attehd  before  him  in  an  action,  has  refuBed  or  neglected  to  attend 
ns  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
Ifce  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  malces  oath 
that  the  testimony  of  the  witness  is  material;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id.,  9  83.  am'd;  L.  1834.  ch.  286. 

I  SB&T2.  Id.)  hovr  executed |  fees  thereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  aame 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  con- 
stable for  issuing  and  serving  it,  must  be  paid  by  the  person 
against  whom  it  is  issued,  unless  he  shows  a  reasonable  excuse, 
to  the  satisfaction  of  the  jiHstice,  for  his  omission  to  attend;  in 
which  case,  the  party  procuring  the  warrant  must  pay  tliem^  And, 

8sa 
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if  he  recoTers  costs,  the  amonnt  thereof  must  be  allowed  to  him 
iiH  part  of  his  costs. 
2  R.   S.  239,  240,  i  84. 

9  29T8.  Id.}  wben  'witness  Is  In  adjoining  county. 

Where  the  delinquent  witness  is  within  an  adjoining  county, 
the  constable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the 
justice.  The  constable,  while  he  is  within  the  adjoining  cosnty 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county, 
with  respect  to  the  warrant  so  issued  to  him. 

1  a&74»  Fine  for  ret^slns  to  attend*  or  to  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason- 
able excuse,  proved  by  his  oath  or  the  oath  of  another  person, 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined, 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  R.  8.  289.  240.  8  9R,  am'd. 

I  S876.  Id.  I  lio-w  imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice^  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id.,  i  80. 

i  2976.  Mlnnte  of  conviction. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id.,  8  87,  am'd. 

S  297T.  Bxecntion  thereupon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and.  for  want  thereof,  to  take  him, 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  days.  Upon  the  delin- 
quent being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as  . 
specified  in  the  execution. 
Id.,  f  86. 
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1  3978.  Moaey  collected)  hoiv  applied. 

The  money  collected  by  virtue  of  the  execution  must  be  forth- 
with' paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof, 
from  the  constable  or  the  delinquent,  pay  tne  money  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  this 
act,  for  the  use  of  the  poor. 

2  B.  8.  280,  2«0,  |  80. 

f  9970.  DeftftnlttMir  witness  liaMe  for  d»ma«es* 


A  person,  subpoenaed  as  prescribed  in  this  article,  who  ne» 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
ages which  the  party  sustains  by  reason  of  nis  neglect  or  refusaL 

!«.•    f   80,   sm'd. 
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ARTICLE  THIRD.* 

Commis8ion  to  tcUte  testimony. 

■m.  2980.  OommlHloo  to  examine  wltAeM  opoa  iaterrogaiiorieft. 

2861.  Id.;  oralbr. 

2862.  Wben  aad  lioir  snnted. 
2268.  Adjonnment, 


2864.  Bxecutton  and  return  of  commlaalon. 
2i66.  Receipt  thereof  by  ioatlce. 
2960.  When  depoaitlon  eTldence. 


5.  Receipt  thereof  by  ioatlce. 

0.  When  depoaitlon  evidence. 

2867.  Powers   of   oommlaatonera, 


f  2080.  Commiasion  to  •z«mtme  wttaeMi  npoa  !■«•»- 
vosfitorles. 

Where  the  defendant  has  neglected  to  appear  npon  the  return 
of  a  sanunona,  or  has  failed  to  answer  the  complaintt  or  whose 
aB  iwoe  of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  county  where  the  action  is  pending,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorising  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  bjr  the 
justice,  or  by  the  written  agreement  of  the  parties,  and  indorsed 
upon  or  annexed  to  the  commission;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

L.  1886,  ch.  248.  f  2,  am'd;  L.  1847,  eh.  828  (4  Bdm.  MO). 

I  BA81*  M.|  •rally 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  upon  oral  questions.  In 
that  case,  section  900  of  this  act  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
Tirtue  thereof,  need  not  be  giren. 

I  9082.  'When  and  liovF  granted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  aopli cation  of  oUher  party, 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1888.  eb.  248.  |  8. 

I  2888.  Adjovnmeat. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 

•  Thla  article  la  made  appMcahle  to  District  Conrta  In  New  York  dty,  bjr 
OonaoUdatton  Act  of  1882.  cb.  410.  S  1368. 
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and  returned;  not  exceeding  the  length  of  time  for  which  the 
trial  might  be  adjourned  upon  the  application  of  the  defendant. 
L.  1841,  ch.  188,  fi  1  (4  Edm.  648). 


I  2084.  BxecvtlOB  and  return  of  eommiaalon. 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  section  must  be 
annexed  thereto,  except  that  subdivision  bizth.  thereof  maj  be 
omitted. 

SnbBUtnted  for  L.  1838,  ch.  243,  S  4  (4  Edm.  641). 

I  2986.  Receipt  tbereot  by  Justice. 

The  justice,  to  whom  the  package  containing  the  commission  Is 
transmitted  by  mail,  must  iec<;iTe  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  on  file  with  hinu  until  the  trial;  bnt  either  party 
is  entitled  to  inspect  it  on  file. 

I  2d8e.  IVben  deposition  evidence. 

Sections  902  and  908  of  this  act  apply  to  a  commission,  issued 
as  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

i  2&8T.  Pollers   of  commissioners. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  them,  hare 
th6  same  power  to  issue  a  snbooena,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an 
action  i>ending  before  nim. 

L.   1841.  ch.  138.  I  2  (4  Edm.  546). 
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TITLE  V. 
Trial  and  its  incidents. 

Sec.  2988.  Effect  of  fallnre  of  defendant  to  appear. 

2989.  When  justice  to  try  iarae  of  fact. 

2990.  Demanding  jnry  trial. 

2991.  Venire. 

2092.  Id.:  In  action  between  two  towna«  etc. 
2893.  Delivery,  execution,  and  return  of  venire. 
2994.  Ballota;    how    pi-epared. 
2996.  Drawing  Jurors. 

2996.  Jurors  In  default. 

2997.  New  renire.  etc. 
2996.  Juror's  oath. 

2999.  Jury  to  hear  proofs. 

3000.  Witness's  oath. 

8001.  Witness  rcf using  to  be  sworn,  etc.      Warrant   theretipoQ, 

8002.  Contents  of  warrant;  imprisonment  of  recusant  witoena. 

8003.  Adjourmneut  thereupon. 

3004.  Ex    parte   affidavit;   wlien   evidence. 

8005.  Competency   of   witness;    how   determined. 

3006.  Constiible  to  keep  jury;  his  oath. 

8007.  Uendltloo  of  verdict;  plaintiff  need  not  be  called. 

8008.  Jury  when  to  be  discharged;    new  venire. 
SOoe.  Fine  to  be  Imposed  on  defaulting  Juror. 

1  2888.  [Am'd,  1906.]  BlEect  of  failure  of  defenaant  to 
Appear. 

Where  the  defendant  makes  default  in  appearing  or  pleading, 
upon  the  return  of  a  summons,  which  has  ueeu  duly  served  us 
prescribed  in  this  chapter,  the  justice  must  hear  the  allegations 
and  proofs  of  the  plaintiff,  and  render  judgment  according  t'> 
law  and  equity,  as  the  very  right  of  the  case  appear.s,  except  in 
an  action  commenced  by  the  service  of  a  summons  and  veritiod 
complaint  as  provided  by  section  twenty-nine  hundred  and  thiity- 
six  of  this  code,  in  which  case  judgment  may  he  enter  od  as 
provided  by  section  twenty-eight  hundred  and  nin«ty-one  of  this 
code. 

2  R.  S.  242,  S  02  (2  Edm.  259);  L.  1906.  ch.  291.    In  effect  Sept.  1,  1006. 
$2080.  Wben  Jastice  to  try  Issue  of  fact. 

Where  an  issue  of  fact  has  been  joined,   if  neither  party  de- 
mands a  trial  by  jury,  the  justice  must  try  the  issue    hear  the 
allegations  and   proofs  of  the  parties   and  render  judgment  as 
pi  escribed  in  the  last  section. 
Id.,  I  91. 

I  2900.  (Am'd,  1807.]     Demandlnfir  Jury  trial. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  ma^ 
demand  a  tjrial  by  jury^  and  unless  so  demanded  at  the  joining  of 
issue  a  jury  trial  is  waived.  The  party  demanding  a  trial  hy  jury 
shall  thereupon  pay  to  the  justice  the  statutory  fees  for  the  at- 
tendance of  each  person  to  be  summoned  and  for  the  jurors  to 
serve  upon  the  trial,  and  also  the  fees  to  which  the  constable  >s 
entitled  for  notifying  the  persons  to  be  drawn  ns  jurors.  The  fees 
so  deposited  shall  be  delivered  by  the  justice  to  the  constable 
serving  the  venire,  and  by  hira  shall  be  paid  out  as  required  by 
law.  In  default  of  a  deposit  as  aforesaid  the  justice  shall  proceed 
as  if  no  demand  for  trial  by  jury  had  been  made.  And  the  town 
clerk  of  every  town  in  this  state  shall  deliver  to  each  of  the  jus- 
tices of  the  peace  in  his  town  a  oerti6ed  copy  of  the  list  filed  witii 
bim,  in  pursuance  of  section  one  thousand  and  thirty-seven  of  this 
code,  and  he  shall  also  delivor  to  each  of  said  justices  a  certified 
copy  of  any  $qch  list  hereafter  filed  with  him,  within  ton  da^^s 
after  the  same  shall  be  filed.  The  town  clerk  is  entitled  to  a  fee 
of  one  dollar  for  each  copy  of  said  list  so  delivered.  Any  town 
clerk  who  shall  neglect  to  deliver  a  copy  of  the  list  to  each  of  the 
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justices  of  the  town  within  the  time  above  prescribed,  shall  forfeit 
ten  dollars  for  each  failure,  to  be  sued  for  and  recovered  by  the 
overseers  of  the  poor  of  said  town  for  the  use  of  the  poor  of  said 
town. 

Id.,  f  93,  am'd;  L.  1897,  €h.  146.    In  effect  Sept.   1. 

9  2081.  Venire. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
witn  openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containing  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  last 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  in  the  ju8tice*s  minutes. 
The  ballots  shall  be  of  the  same  description  as  those  prescribed 
in  section  two  thousand  nine  hundred  and  ninety-four  of  this 
act,  but  thev  may  be,  or  may  previously  have  been  prepared  by 
a  justice.  If  a  person  whose  name  is  thus  drawn,  in  tlie  judg- 
ment of  the  justice,  resides  more  than  three  miles  from  the 
place  of  trial  the  justice  may  set  aside  such  juror,  and  he  may 
excuse  any  juror  who  comes  within  the  provisions  of  section  one 
thousand  and  thirty-three  of  this  Code,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  deposit  the  ballot  containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box  from 
which  they  were  taken.  If  at  the  time  of  drawing  jurors  for  the 
court  there  is  not  a  sufficient  number  of  ballots  remaining  in  the 
original  box,  the  justice,  upon  drawing  all  the  ballots  therein, 
must  draw  the  necessary  number  from  the  second  box  containing 
the  names  of  those  jurors  who  have  before  served,  as  in  this  sec- 
tion prescribed,  and  must  continue  to  draw  from  that  box  until  a 
new  list  of  jurors  is  delivered  to  him  by  said  town  clerk. 

i  2902.  Id.  I  In  action  betfveen  ti»vo  tofvns,  etc. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notifv 
twelve  men  of  the  county,  who  are  qualified  and  not  exempt,  as 
prescribed  in  the  last  section,  and  who  are  not  interested  in  the 
matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  B.   S.   242.   f  96. 

I  2093.  Delivery,  execution  and  retnrn  of  venire. 

The  justice  must  insert  the  names  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
of  the  county  disinterested  between  the  parties.  The  constable 
must,  at  least  three  da.vs  before  the  day  therein  stated,  notify 
each  of  the  persons  whose  names  have  been  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  shall  not  be  affected  by  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  so 
named.  The  constable  must  make  his  return  upon  the  venire, 
certifying  that  he  has  so  personally  served  it  uDon  each  of  the 
jurors  whose  names  are  therein  inserted,  or  if  any  were  not 
served,  stating  the  reason  for  such  omission.  Any  constable 
making  a  false  return  upon  such  venire  is  guilty  of  a  misde- 
meanor.    Any  person  so  served  and  not  attending  at  the  time 
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and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishahle  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execu- 
tion issned  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  be  paid  over  to  the  use  of  the  poor 
of  the  county  by  the  justice,  but  upon  the  presentation  of  a 
reasonable  and  sufficient  excuse  by  or  on  behalf  of  the  person 
BO  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 
2  R.  S.  242,  H  d7,  98;  L.  1847,  ch.  470,  |  3  (4  Edm.  691). 

§  2994.  Ballots  I  Ito-w  prepared. 

For  the  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  cause  to  be  prepared,  ballots,  uniform, 
as  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
person  returned,  who  attends,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  or  other  convenient 
receptacle. 

Id.,  I  99. 

%  2d9B.  Dra'vrinfr  Jnrora. 

The  justice  must  then  openly  draw  out,  one  after  another,  sis 
of  the  ballots.  If  a  person,  whose  name  is  drawn,  is  challenged 
and  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
so  on,  successively,  until  the  required  number  of  jurors  is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  less  nttmber 
than  six  jurors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  the  jury  to 
try  the  action. 

Id.,  i  100. 

I  20&6.  Jurors  in  default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  the 
justice  shall  issue  an  attachment  against  all  defaulting  jurors, 
and  shall  place  the  same  in  the  hands  of  the  officer  who  sum- 
moned the  same,  commanding  him  forthwith  to  attach  such 
jurors  and  to  bring  them  before  him  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  which  the  cause  must 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  addition 
to  the  fine  specified  in  section  2903  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
shall  be  the  officer's  fees,  together  with  all  necessary  expense 
incurred  by  him  in  serving  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  said  attachment  is  guilty  of  a  misdemeanor. 

i  2997.  rAm'd,.  1892.1     New  venire,  etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  ft  is  for  any  reason  set  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  the  manner 
prescribed  in  the  foregoing  sections,  which  shall  be  summoned 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn 
from  those  returned  as  prescril)ed  in  the  foregoing  sections  can- 
not be  obtained,  the  justice  may  direct  the  constable  to  re- 
quire  the  attendance   forthwith,  .or   at   such   time  as   he   may 
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'designate,  not  longer  than  twenty-fonr  houra  after  the  issiiiiig 
thereof^  of  such  a  number  of  talesmen,  from  the  bystanders  or 
from  the  town,  qualified  to  serve  as  jqrors,  as  he  deems  guffictent 
for  the  purpose;  or  in  .l^is  discretion  he  may  draw  from  the  Snry 
box,  double  the  number  of  jurors  required  to  complete  the  Jmy 
In  the  manner  required  by  the  foregoing  sections,  which  shall 
be  summoned  in  like  manner  as  the  first  jury,  and  he  shall 
continue  to  do  so  till  a  jury  is  obtained.  Nothing  hereinbefore 
contained  shall  preclude  the  justice  from  adjourning  the  trial 
of.  the  case,  on  his  own  motion,  or  on  the  application  of  either 
of  the  parties  to  the  action,  as  provided  by  sections  twenty-nine 
hundred  and  fifty-nine  to  twenty-nine  hundred  and  Bixty-«icht 
of  the  Code  of  Civil  Procedure. 
L.   1889,   ch.  067. 

)  f  9906.  Juror's  oat]i« 

The  justice  must  administer  an  oath  or  affirmation  to  eac^ 
jurof^  wen  and  truly  to  tiy  the  matter  in  difference  between 

•,   plaintiff,   and ,   defendant^   and   unless   dia- 

charged  by  the  justice,  a  true  verdict  to  give,  according  to  the 
eridence. 

2  R.    S.   242.    I  108. 

i  2009.  Jury  to  bear  proofs 

After  the  jurors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  must 
be  made  publicly,  In  their  tiresence. 

lA..   (  104. 

i  aOOO.  witness's  oath. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
given  by  him,  be  duly  sworn  or  affirmed,  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  to  the  matter  In  difference 

between  ,  plaintiff,  and  ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

la..  I  106. 

I  8001.  Witness  refnsinv  to  be  sworn^  eto.  "Warrant 
tberenpoii. 

Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  affirmed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wnich  he  has  been  duly  subpoenaed 
to  produce,  as  proscribed  in  section  2969  of  this  act,  or  duly 
required  to  produce  by  an  order,  made  as  prescribed  in  section 
867  of  this  net;  and  the  pnrty,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book 
or  paper  is.  so  far  material,  that  without  it  he  cannot  safely 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id..  I  270,  am*d. 

I  8002.  Contents  of  VFarrant)  imprisonment  of  recnsant 
vrltness. 

The  warrant  must  specify  the  cause  for  which  ft  Is  issued. 
If  it  is  issued  for  refusing  to  answer  a  question,  the  qneition 
most  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
dnce  a  book  or  paper,  the  same  must  be  described  with  conve- 
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Jifaat  ^sertainty. .  The.  reca«o|»t  .witn^u  sausl  b«  clooely  iconftied, 
J^iK  virtue  of  .the  warrant  VquI  h^  submiU  to  be  sworn  or.A$nne<(l, 
<>r  to  aoawer,  or  to  produce  the  book  or  paper  requiredi  aa  toe 
ease  may  be;  or  is  otherwise  discharged  according  to  law. 
a  B.   8..  I  280. 

f  8008.  AdJovrameAt  tlierevpoM. 

The  Justice  must  thereupon,  from  time  to  time,  at  the  i^tiM 
of  the  party  in  who^e  behalf  the  witness  attended.  :adjqarn.  Uie 
trial,  until  the  witness  t^tifies,  br  prodU(<e8  the  1)ook  or  paper 
teqahred,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  aocmang 
to  law. 

»L,  1  S81. 

f  8004.  Bz  parte  allldaTlt|  when  evidence. 

An  ex  parte  affidavit  shall  not  be  receiyed  in  eTidence  upon  a 
trla),  without  the  consent  of  both  parties,  except  in  a  caj»e  where 
it  is  specially  allowed  by  law. 

2  B.   8.  242,   I   lOft. 

S  80<I8.  Competenex  of  ^rlti&eaa)  how  determined. 

An  objection  to  the  competency  of  a  witness  must  be  tried  and 
determined  by  the  justice.  Where  the  ground  of  the  objection 
depends  upon  a  matter  of  fact,  evidence  may  be  given  thereupon, 
as  upon  any  other  question  of  fact;  except  that,  if  the  witness 
is  examined  thereupon  by  the  party  objecting,  no  other  testimony 
shall  be  received  from  either  party  as  to  his  competency. 

Id..  I  107. 

f  8008.  ponatahle  to  keep  Jnry|  hia  onth. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict;  and,  for  that 
purpose,  the  justice  shall  administer  to  the  constable  the  following 
oath:  "Ton  swear  in  the  presence  of  Almighty  God,  that  you 
will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn  as 
jurors  upon  this  trial  together,  in  a  private  and  convenient 
place,  without  any  meat  or  drink  except  snch  as  shall  be  ordered 
by  me;  that  you  will  not  suffer  any  communication  to  be  made 
to  them,  orally  or  otherwise;  that  you  will  not  communicate 
with  them  yourself,  orally  or  otherwise,  unless  by  my  order,  or 
to  ask  them  whether  they  have  agreed  upon  their  verdict,  until 
they  are  discharged;  and  that  you  will  not,  before  they  render 
their  verdict,  communicate  to  any  person  the  state  of  their  de« 
liberations,  or  the  verdict  they  have  agreed  upon." 

Id.,  }  100. 

i  8007.  Rendition  of  verdict  t  nilalntlfl  need  not  he  enlled. 

When  the  jurors  have  iirreed  upon  their  verdict,  they  mus^ 

C'  »licly  deliver  It  to  tae  justice,  who  must  enter  it  in  his  docket 
k.     It  is  not  necessary  to  call  the  plaintiff  before  receiving 
****  ▼errtict:   and   the   plnintiff  cannot   submit  to   a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
Jnry. 
U..  i  1X0. 

881 


r 


§§8008-09  JUSTICES'  COURTS.  c.  ID,  t.  5 

1  8008.  Jury  ivrlieii  to  be  discluirvedi  vlvw  ▼•nire. 

Where  the  justice  is  satisfied  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  been  out  a  reasonable  time,  he  may 
discharge  them,  and  issue  a  new  venire,  returnable  within  forty- 
eight  hours;  unless  the  parties  consent,  and  their  consent  ia 
entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgment  upon  the  evidence  already  before  him;  which  he  may 
do,  in  that  case. 

2  B.  8.  2iS.  I  111. 

I  8009.  Ftii«  to  bo  imposed  oa  defonltlnv  Juror. 

A  person  duly  notified  to  attend  as  a  juror,  who  fails  to  attend, 
or,  attending,  refuses  to  serve,  without  a  reasonable  excase, 
proved  by  his  oath,  or  the  oath  of  another  person,  is  liable  to  the 
tame  fine,  to  be  imposed  and  collected,  with  costs,  in  like  manner, 
and  applied  to  the  same  use,  as  is  prescribed  in  article  second  of 
l^tle  fourth  of  this  chapter,  with  respect  to  a  person  subpoenaed 
as  a  witness,  and  not  attending,  or  attending  and  refusing  to 
testify. 

M.,  I  lUL  sa'd;  Ii.  1878,  ch.  146  (8  Bdm.  n80|. 
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TITLE  VI. 
Judgment ;  and  docketing  the  same^ 

Sec.  8010.  Judgment  by  confeulon. 

8011.  Id.;   mode  of  coDfesalog  Judpnent. 

8012.  Id.;  when  Toid. 

8013.  Judgment  of  nonsntt. 

8014.  Judgment  upon  verdict,  etc. 
8016.  When  Judgment  to  be  rendered. 

8016.  Remitting  part  of  Terdlct.  etc. 

8017.  Transcript  of  judgment;  docketing  the  flaoAi 

8018.  Id.;  when  execution  may  ibsue  ugainat  iwnoiL 
8010.  Id.;  in  action  for  a  chattel. 

8020.  Judgment  against  joint  debtors. 

8021.  Docketing  the  same;  action  thereupon. 

8022.  Docketing  Judgment   In   another   countr. 

8028.  Justice  may  give  transcript,  after  expiration  of  hie  term. 

f  8010.  Jtidffment  by  confesaioB. 

A  justice  of  the  peace  may  enter  a  judgment  upon  the  con- 
fession of  the  defendant.  In  any  case,  where  the  amount  con- 
fessed does  not  exceed  the  sum  of  five  hundred  dollars,  withi 
such  a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the  parties 
to  the  judgment, 
a  B.  B.  242,  I  113.     See  U  28M,  8224. 

i  soil.  Id.  I  mode  of  confeselnflr  Jndflrment. 

A  judgment  upon  confession  shall  not  be  rendered  unless  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  Justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  ezceedlnir  fiftr 
dollars,  the  confession  must  be  accompanied  with  the  affidnvit 
of  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cified therein,  over  and  above  all  just  demands  which  the  de- 
fendant has  against  the  plaintiff;  and  that  the  confession  is  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Id.,  f  114. 

f  8012.  Id.;  when  void. 

A  judgment  confessed,  otherwise  than  as  prescribed  In  the 
last  section,  is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession. 

Id.,  9  lis. 

I  8018.  Jadflrment  of  nonsnlt. 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a 
plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  in 
either  of  the  following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  Is 
returnable,  or  within  one  hour  after  the  time  to  which  the  trial 
has  been  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial. 
M..  I  lie. 
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S  3014.  Jadirment  upon  verdict,  etc. 

Where  a  Terdict,  or  the  decision  of  the  Justice  apon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party,  the  justice 
must  render  judgment  apninst  the  adverse  party  in  conformity 
thereto,  with  costs,  except  as  is  otherwise  specially  presciibed 
by   law. 

Substituted  for  2  R.  S.  242,  ff  120  and  121. 

I  3016.  Whea  JudKinent  to  be  rendered. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  is  ren- 
dered; or  whore,  at  the  close  of  the  trial,  the  defendant  is  in 
custody;  the  justice  must  forthwith  render  judgment,  and  enter 
it  in  Lis  docket-book.  In  evory  other  case,  he  must  render 
judgment,  and  enter  it  in  his  docket-book,  within  four  days  after 
the  cause  has  been  iinaUy  submitted  to  nim. 

Id.,  I  124. 

8  3010.  Remitttngr  part  of  T'erdlct,  etc 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  atid 
take  judgment  for  the  residue.       ^ 

Id..  8  125. 

f  dOir.  [Ani*d,  1804.]  Transcript  of  Judsmenti  docketing 
the  aamc. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  was  rendered,  and  the  pay- 
ment of  the  fcHJ  therefor,  deliver  to  him  a  transcript  of  the  judg- 
ment. The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fee  therefor,  if  within  six  years  after  the  render- 
ing thereof,  indorse  thereui>on  the  date  of  its  receipt,  file  it  In  his 
office  and  docket  the  judgment  as  of  the  time  of  the  receipt  Of 
the  transcript  in  the  book  kept  by  him  lor  that  purpose,  as  fft-e- 
scribed  in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  eounty 
court  of  that  county,  and  must  be  enforced  accordingly;  except 
that  an  execution  can  be  issued  thcreui)on  only  by  the  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of 
this  art,  and  that  the  judgment  is  not  a  lion  upon,  and  cannot 
be  enforced  against,  real  property,  unless  it  is  for  twenty-five 
dollars  or  more,  exclusive  of  costs. 

Co.  Proc,  part  of  8  63;  L.  1804,  ch.  307.     •»«•  I  176. 

I  3018.  td.)  nvl&en  exeentlon  maT  fnaue  n«raln«t  person. 

If  the  action,  in  which  the  judgment  is  rendered.  Is  one  of  the 
actions  specified  in  subdivision  first  or  second  of  flection 
2895  of  this  act,  or  if  an  order  of  nrrost  was  granted,  and  was 
executed,  in  a  case  specified  In  subdivision  third  of  that  sectloo. 
and,  in  either  case,  if  the  defendant  is  a  male  person,  the  Justice 
must  insert,  in  each  trans<'ript  given  by  him,  as  prescribed  In 
the  last  section,  the  words,  **  defendant  liable  to  execution  'iCg(v]nst 
his  person";  and  a  like  note  must  also  be  made  in  the 'docket 
of  tne  judgment,  made  by  the  county  clerk. 
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I  8019.  Id.  I  In  action  for  a  cbattcl. 

A  justice  of  the  peace,  who  renders  judgment  for  a  chattel, 
which  has  been  deUvered  to  the  unsuccL'Shtul  puriy,  or  for  the 
value  thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
wher^  the  value  exceeds  twenty-five  dollars,  upon  the  application 
of  the  party  in  whose  favor  the  judgmoiit  was  rendered,  and 
payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
Jnagment,  stating  the  particulars  thereof.  The  county  clerk  of 
the  county,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  and  payment  of  the  foes  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and 
docket:  the  judgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  for  that  purpose,  as  proscribed 
In  article  third  of  title  first  of  chapter  eleventh  of  this  act,  and 
must  also  enter  in  the  docket  the  particulRrs  of  the  judguieiit, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg^ 
ment  is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforce<l  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

i  8020.  Jndsment  afralnst  Joint  d<>btor«. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 
Indebted  upon  contract,  and  the  summons  is  served  upon  one  or 
more,  but  not  upon  all  of  them,  if  tlie  plaintiff  recovers  judgment, 
it  must  le  entered  ngninst  all.  i:i  the  mode  prescribed  in  section 
1032  of  this  act.  Sections  1933,  1934,  and  193.5  of  this  act  apply 
to  such  a  judgment,  and  to  each  execution  issued  thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  the  indorsement  prescribed  in  section  1934 
of  this  act. 

Satwtltuted  for  2  R.  S..  19   122  and  123. 

I  8021.  DocketlnflT  tlie  same;  action  tliercnpon. 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribed in  the  last  section,  must  distinctly  d-^signate,  in  the  trans- 
cript, each  defendant  w^ho  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  e^cli  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1930  of  this  net:  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  can  be  maintained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
summoned,  as  prescribed  in  section  19r>7  of  this  act.  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

I  8022.  Docketlngr  Indarnaient  In  anotber  county. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
furnish  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  attested  by  his  signature.  A  county  clerk,  to  whom 
flii<£  a  transcript  is  presented,  must,  upon  payment  of  the  fees 
therefor,  immediately  file  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  office,  in  like  manner  as  the 
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Jadgment  was  docketed  by  the  first  county  clerk.  The  judgment, 
when  docketed  as  prescribed  in  this  section,  has  the  like  effect, 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  there- 
under, or  by  virtue  thereof,  in  the  county  where  it  was  so  dock- 
eted, as  if  it  was  rendered  by  a  justice  of  the  peace  of  that 
county,  and  docketed  upon  filing  his  transcript;  except  that 
where  an  application  for  leave  to  issue  an  execution  is  neoessanr, 
it  must  be  made  to  the  county  court  of  the  county  where  the 
judgment  was  rendered. 
0«.  Proe..  I  68,  and  B.  8..  part  of  f  284. 

i  8023.  Jmatioe  aaar  «lve  tranaerlpt,  after  exptratiAit  of 
kla  term. 

A  justice  of  the  peace,  whose  term  of  office  has  expired,  may 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prescribed 
in  either  «t  the  foregoing  sections  of  this  title. 
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TITUEB  Vn. 

Executions. 

Sec  ton.  Whem  iostice  mfty  iMoe  execution. 
8035.  General  requisites  of  execution. 

8086.  Kceontton  upon  Judgment  for  money. 

8087.  Renewal  of  execution. 

8008.  Property  exempt  from  execution. 

8088.  Indorsement  of  levy ;  notice  of  sale. 
80HO.  Mode  of  levy  and  sale. 

autl.  Return  of  execution. 

8085.  Execution  against  the  person :  Imprisonment  of  Judgment  debtor. 
8081.  Wben  Judgment  debtor  to  be  discharged. 

8084.  Affidavit;  discharge. 

8086.  Penalty  for  not  discharging. 

8088.  Afflda^  it  a  defence  to  action  for  escape. 
8U87.  Discharge  not  to  affeot  Judgment. 
8068.  Execution  upon  Judgment  tn  action  for  a  chattel. 
8088.  Action  against  constable  for  not  returning  execution. 
8040.  Constable  not  to  act  under  execution  after  return  day. 
8iiil.  Action  against  constable  for  money  collected. 
8043.  Duty  of  constable  whose  term  of  office  has  expired. 
8048.  Execution  upon  Judgment  docketed  with  oounty  clerk. 

J  80»4.  liVlien  J«atlce  may  iaaue  exeeutlon. 

At  any  time  within  five  years  after  entry  of  a  Judgment,  the 
justice  of  the  peace,  who  rendered  it,  beini;  in  office,  may  issue 
an  execution  thereupon,  unless  it  has  been  docketed  in  the  county 
clerk's  office. 

Co.  Proc.,  1 84,  BObda.  13  and  18. 

§  8025.  General  reqalaltea  of  execution. 

An  execution,  issued  by  a  justice,  must  be  directed  generally 
to  any  constable  of  the  same  county.  It  must  intelligibly  de- 
scribe the  judgment,  stating  the  names  of  the  parties  iu  whose 
favor,  and  against  whom,  the  time  when,  and  the  name  of  the 
justice  by  whom,  the  judgment  was  rendered;  and  it  must  be, 
made  returnable  to  the  justice,  within  sixty  days  after  its  date.. 
A.  8.,  part  of  1 181. 

i  802fi<l.  Bxecntlon  npon  Jad^ment  for  money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered,  and  the 
sum  actually  due  upon  the  judgment  at  the  date  of  the  execution; 
and,  except  in  a  case  where  speciaJ  provision  is  otherwise  maJde 
by  law,  It  must,  substantially,  require  the  constable  to  satisfy 
the  judgment,  together  with  his  fees,  out  of  the  personal  property 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  bring  the  money 
before  the  justice,  by  the  return  day  of  the  execution,  to  be 
rendered,  by  the  justice  to  the  party  who  recovered  the  judg- 
ment. If  the  judgment  was  recovered  against  a  male  person,  In 
either  of  the  actions  specified  in  subdivision  first  or  second  of 
section  2895  of  this  act;  or  if  an  order  of  arrest  was  granted 
and  was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  the  execution  must  also  command  the  constable,  if  suf- 
ficient personal  property  cannot  be  found  to  satisfy  the  judgment, 
to  arrest  the  judgment  debtor,  and  to  convey  him  to  the  Jail  of. 
the  county,  there  to  remain  until  he  pays  the  judgment,  of  is 
discharged  according  to  law.  If  the  judgment  was  rendered  In 
an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute 
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of  the  Bute,  the  justice   must  indorse  upon  the  ezecutiom   a 
reference  to  the  statute,   as  prescribed  in  section  1807  of  tliM 
act,  with  respect  to  a  copy'  of  the  summons. 
B.  8..  I  Ml,  am*d;  L.  1881,  ch.  dOO. 

I  8027.  Remewml  of  execution. 

After  the  return,  wholly  or  parltj  onsatisfied,  of  an  ezecutkm, 
issued  hj  a  justice  of  the  peace,  he  may,  from  time  to  time, 
within  fiye  years  after  the  jud^rment  was  rendered,  Issue  a  new 
execution  or  renew  the  former  execution.  An  execution  Is  re- 
newed  ^y  a  written  indorsement  thereupon  to  that  cfifec^  signed 
by  the  justice^  and  dated  upon  the  day  when  it  is  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  Each  indorsement  renews  the  execution 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
office  has  expired  may  thus  issue  or  renew  an  execution. 

Id.,   ii  146  and  U7. 

i  8<Mt8.  Property  exempt  froin  execution. 

The  same  personal  property  is  exempt  from  levy  and  sale,  by 
Tirtue  of  an  executibn  issued  by  a  justice  of  the  peace;  which  Is 
exempt  from  levy  and  sale,  by  virtue  of  an  execution  issued  out 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstanceB,  as  prescribed  in  sections  13S9,  1390,  1391,  1392, 
I3d3,  and  1394  of  this  act,  and  the  other  special  provisions  of 
kiw,  relating  to  such  an  exemption. 

Id.,  I  169,  am*d. 

I  80919.  Indorsement  of  levyf  notice  of  ante. 

A  constable,  who  takes  personal  pi^operty  into  his  custody,  by 
Tirtue  of  an  execution,  must  indorse  upon  the  execution  the  time 
of  levying  upon  it.  He  must  immediately  post  conspicuously,  in 
At  least  three  public  places  of  the  cltv  or  town,  in  which  the 
property  was  taken,  written  or  printed  noti<^^8,  signed  by  him, 
describing  the  property,  and  specifying  the  place,  withhi  the 
same  city  or  town,  where,  and  the  time,  not  less  thaii  six  days 
after  the  posting,  w;hen,  it  will  be  exposed  foi;  sale. 

Id.,  i  148,  am'd.  •         "  .i 

I  8080.  Wode  of  levy  and  sale. 

The  provisions  of  sections  1384,  1385,  1386,  .1387,  1406,  1400, 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  sheriff,  apply  to  and  govern  the  levy  upon  and  sale'  of 
Iiersonal  property,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace;  except  where  a  different  rule  is  prescribed  in  this  act. 

I  8081.  Return  of  execution. 

The  constable  must  return  the  execution  to  the  justi^,  and 
pay  to  him  the  amount  of  the  judgment,  with  ititerest,  or  so 
much  thereof  as  he  has  collected;  i-etuming  the  surplus,  if  any, 
to  ike  person  from  whose  property  it  was  Coll^bted. 

B.  S.,  inrt  at  I  H9. 

I  808S.  Kxecntlon  affntnat  tkek  peraonj  im»riaonme»«  •! 
Ifidgittent  debtor. 

For  want  of  sufficient  personal  property,  whereon  to  levy,  the 
cooitablc  mast,  if  the  f'xecutlon  re9uire8  it,  arrest  the  judg:ment 
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debtor,  and  'convey  him  to  the  jail  of  the  counter.  Tbe  keeper 
0^  the  jail  must;  thereupon  keep  the  judgment  debtor  m  custody, 
in  aH  respects  as  if  the  execution  was  itssued  out  of  the  sutireme 
court,  until  the  judgment  aud  the  fees  of  the  constable  are  {>ald; 
or  until  the  judgment  debtor  is  thence  discharged,  in  du^  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  shewing 
that  the  judgment  was  rendered  in  an  action  for  a  j>ehalt7  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sheriif  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jaiL 
B.  8.«  part  of  U  161  and  148. 

I  8088. '  [Am*d,  1888.]  MTliett  'judgment  debtor  io  be  dl«- 
•barffed, 

Tf  a  "person  committed  to  jail  by  virtue  of  an  execution  issuM 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, oir  by  vi^ue  of  an  execution  issued  by  a  bounty  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  jnatice  of  tbe.pMuaa^ 
or  in  the  said  municipal  court  of  BuiKalo,  has  a  family  witbia 
tbe  state  for  which  he  provides,  he  nrast  be  diaoharaed,  atftct 
femaining  in  custody,  either  with  or  without  .beihg  adqiittsd  to 
the  foil  fibeiiliea,  thirty  days;  otherwise  he  most  be  discharged 
alter. w>.r^mainin)ir  sixty  days. 

Id.»  I  ttn,  am*d.    Albany  City  Cbort,  I*.  ISM.  cb.  IS;  lL  188S.  «b.  WB. 

I  8084.  AflidaTlty  dlacbarae.  _     ,^ 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section, 
the  prisoner  lAlist  iaake,.aBd  dettvec  ta  tbe^abertf-or  jailtK,  pn 
affidavit,  stating  the  facts  which  entitle  him  thereto,,  acivoidlna 
to  the  prqvisioaa  of  that  section*.  Upon  receiving  such  an  am- 
davit  the  s^er^ff.  or  lailer  must  forthwith  disicharge  the  pnsoner 
from  his  custody.,  He  must .  thereupon  deliver  tbe  afloavlt  Uf 
the  derk  of  the  county,  who  must  file  it  in  his  office,  without  m. 

Id.,  if  lOe  and  164. 

I  8086.  Penalty  for  not  diaobarslmff* 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  iipin 
receiving  such  an  affidavit  forfeits  twenty-five  dollars  for  esfh 
day,  during  which  he  ae^ltis  the  prisoner;  to  be  recovered  by  the 
hitter,  in  addition  to  any  damages,  which  he  sustains  by  r^atibn 
of  the  faTsie  inlprisonment. 

id.,  S  165. 

I  ao88.  AiBdaVlt  a  defeaeo  to  aotf oa  for  •soapo. 

The  receipt  of  such  an  affidavit  is  a  defence^  to  an  abtiob 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

19.,  1  1^6. 

I  84NI7.  Dlaobarae  not  to  nffeet  Jndament. 

Notwithstanding  the  discharge  of  a  judgment  debtor, .  as  l^f^ 
scribed  in  the  last  four  sections,  the  judgment  remains  vall^  <^ 
against  his  property;  and  a  new  execution  may  be  issued  accord- 
ingly*, as  if  he  had  not  been  imprisoned. 

Id.,  f  1B7. 

I  8088.  tex'eeatlon  apon  Jadament  in  ketlon  for'b  obiittol* 

In  an  action  for  f^  chattel,  the  possession  of  whtcli  hq^s  not 
been  delivered  to  the  prevailing  party,  an  execution,  for  the 
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deliyeiy  of  the  possession  thereof  to  him,  as  well  as  for  any 

races  recovered  by  him,  may  be  issued  by  the  justice;  unless 
judgment  has  been  docketed  in  the  county  clerk's  office,  as 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same 
effect*  apd  executed  in  the  same  manner,  as  a  like  execntion 
issued  upon  a  judgment  rendered  in  the  supreme  court;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  county; 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 

{>roperty  of  the  judgment  debtor,  must  be  in  the  form  prescribed 
n  thiB  title  for  a  like  direction,  where  an  execution  is  issued  by 
A  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
.flntwUtste  tor  h.  1866*  part  of  eh.  181. 

I  8080.  Aetion  avainst  constable  for  not  retamlnc  exe- 
ention. 

If  a  constable  fails  to  return  an  execution  within  fiye  da7i 
after  the  return  day  thereof,  the  party,  in  whose  fayor  it  was  is- 
iaed,  may  recorer,  in  an  action  against  the  constable,  the  amount 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
Chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby;  and,  hk 
either  case,  with  interest  from  the  time  when  the  judgment  was 
rendered. 

B.  8..  I  169. 

I  804O.  Constable  not  to  not  nnder  ozeontion  miter  vo« 
tsm  dar* 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  execu- 
tion, after  the  time  limited  therein  for  its  return,  unless  tiie 
execution  has  been  renewed;  nor  shall  he  do  anv  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

Id.»  §  161. 

I  8041.  Action  aasinst  constable  for  money  collected. 

Where  money,  collected  by  a  constable  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  name,  upon  the  in« 
strument  of  security  given  by  the  constable  and  his  sureties '.and 
may  recover  therein  the  sum  so  collected,  with  interest  from 
the  time  when  it  was  collected. 

u..  I  168. 

i  8042.  Dnty  of  constable  wbose  tenn  of  ofllce  bas  ex- 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  tenn 
of  office  expires  on  or  before  the  return  day  thereof,  must  nro- 
ceed  thereupon  in  the  same  manner,  as  if  his  term  of  office  had 
not  expired;  and  he  and  his  sureties  are  liable  for  any  neglect 
of  duty,  with  respect  to  the  execution;  or  for  money  collected 
thereunder,  or  for  damasres  sustained  by  reason  of  any  act 
done  by  the  constable,  touching  the  execution,  in  the  same  naanner, 
and  to  the  same  extent,  as  if  his  term  of  bfflce  had  not  expired. 

!«.,  SI  280  and  286.    See  U  1872.  ch.  788  (9  Bdn.  481).  / 
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I  8<MS.  BSzeeittlom  upon  Jwdvmeiit  docketed  'wlih.  eountr 
clerk. 

Where  a  judgment,  rendered  hj  a  justice  of  the  peace,  has 
been  docketed  with  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the  execution,  to  be  Issued 
thereupon  by  the  county  clerk,  must  be  in  the  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  & 
judgment  of  the  county  court;  except  as  otherwise  prescribed  in 
section  1367  of  this  act;  and  except,  also,  that  where  the  judg- 
ment is  for  a  sum  less  than  twenty-five  dollars,  exclusive  of 
costs,  the  direction  to  satisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  case  the 
provisions  of  this  act,  relating  to  the  satisfaction  of  an  executioo 
out  of  the  judgment  debtor's  real  property,  are  not  applicable 
thereto. 

do.  Proe.,  I  M,  sabd.  18.    Bee  9I  8017  and  186T,  ante. 

an 
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TITLE  VIIL 

Appeals. 

Article  1.  Appeals   generally. 

2.  Appeal  wtiexe  a  new  trial  la  not  had  In  the  appellate  oow^l 

3.  Appeal  for  a  new  trial  in  the  appellate  court. 

ARTICIiES  FIRST. 

Appeals  generally, 

8*c.  S044.  7afltlce's  judgment  reviewed  by  appeal. 

804&.  Who  may  appeal;  to  wliat  court  appeal  to  1>e  takes. 

3046.  Appeal;   when  and  how  taken. 

3047.  Service  of  notice  upon  justice;  payment  of  costs  and  <M> 

3048.  Service  of  notice  npon  respondent. 

3049.  Amendment;  when  allowed. 

8060.  Undertaking  to  stay  execution  upon  judgment. 

8061.  Proceedings;   how  stayed. 
3062.  Id.;  when  justice  is  dead,  etc. 
8053.  Return. 

8064.  Id.;  when  justice  has  gone  out  of  office. 

8066.  Further  return;   how  compelled. 

3060.  Id.;    when  justice  is  dead.   etc. 

3057.  Proceeding's  when  error  in  fact  is  alleged. 

8058.  liestltutlou  ui)on  reversal. 

3069.  Setting  off  costs  and  recovery. 

3060.  Certain  sums  may  be  included  in  disburaementl. 

8001.  Judgment-roll. 

I  3044.  Justice**  Judirmemt  reviewed  by  appeal. 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice 
of  the  peace  in  a  civil  action,  is  by  an  appeal,  as  prescribed  in 
this  title. 

Go.  Proc,  part  of  S  361. 

S  304S.  [Am'd,  1896.]  Who  may  appeal |  to  wliat  eovrt 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  judg- 
ment. IQxcept  where  the  judgment  is  rendered  by  a  justice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  be  to  tne  coontj 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  H  326  and  862;  L.  1886.  ch.  946. 

I  3040.  [Am*d,  1882.]    Appeal;  -wben  and  bow  taken* 

An  appeal  must  be  taken  within  twenty  days  after  the  entiy 
of  the  judgment  in  the  justice's  docket;  except  that,  where  n 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wheri'in  he  did  not  a{UM>ar,  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  liim,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment:  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judg- 
ment was  rertderod.  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  by  his  attorney, 
in  the  appellate  court 
Id.,  part  of  U  8S3  and  8M. 

873 
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i  a04|7.  SerTlee  of  notice  upon.  Jnatlee)  parmeat  of  eli^'tii 
A^d  fee. 

Service  of  the  notice  of  appeal  upon  the  justice,  must,  b^  made 
by  delivering  it  to  him  personally,   or  to  his   clerk,   appointed 

Eursuant  to  law;  but  if  the  justice  is  dead,  or  if  neither  he  nor 
is  plerk  can,  after  reasonable  diligence,  be  found  witblh  the 
county,  service  of  the  notice  upon  the  justice  may  be  made  by| 
delivering  it  to  the  clerk  of  the  appellate  court.  Unless  the 
justice  is  dead,  the  appellant  must,  at  the  time  of  serving  tiM 
notice,  pay  to  the  iporson  to  whom  it  is  delivered  the  cdsts  of 
the  action,  included  in  the  judgment,  and  the  sum  of  two  doUai^iu 
as  the  fee  of  the  justice  for  making  the  .return. 
Co.  Proc.,  iMrt  of  If  854  and  399. 

S  8048.  Service  of  notice  vpon  respondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it,  in  any  part  •  ^  the  State,  to  the  respondent 
personally,  or  in  one  of  the  following  methods: 

1.  If  the  respondent  is  a  resident  of  the  county,  by  leavins  it 
at  his  residence,  with  a  person  of  suitable  age  and  diseretTon. 
If  he  is  not  a  resident  of  the  county,  and  the  persoii  who  ap- 
peared as  his  attorney  upon  the  trial  is  a  resident  thereof,  it 
may  be  served  upon  the  attorney,  either  personally,  or  by  leading 
it  at  his  residence,  with  a  person  of  suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  With  due 
^Ugence,  ut)on  the  respondent  personally,  or  in  the  method  pre* 
scrfbed  in  the  foregoing  subdivision,  the  notice  of  appeal  msgr 
be  served  upon  him,  by  delivering  it  to  the  clerk  of  the  appelkitii 
court. 

Id.,  part  of  9  364. 

9.8040.  Amendnient)  ivlien  nllovred*  . 

W^ofe  the  appellant,  seasonably  and  in  good  faith,  served  ih^t 
notice  of  appeal,  upon  either  the  justice  or  the  respondent.  l)Ut 
omits,  through  mistake,  inadvertence,  or  excusable  negleOt,  io 
serve  it  upon  the  other,  or  to  do  any  other  act  necessaiy  to 
perfect  the  appeal,  the  appellate  court,  upon  proof  by  affidavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as 
justice  requires. 

Id.,  f  ear. 

9  &060.  Undertaking  to  atay  exeontion  npon  Jvdtfment. 

1?  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  l>y  one  or  more  sureties,  approved 
by  the  justice  who  rehdered  the  judgment,  or  by  a  judge  of  the 
apt^llate  court,  to  the  effect  that,  if  the  appeal  is  dismissed:  or 
if  judgment  is  tendered  against  the  appellant  in  the  appellate 
court  and. tin  exectition  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exc^^ihg 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  doTTArs.  and  not  1(^88  than  twice  the  amount  of  the 
Judgment;  or,  if  the  judgment  in  the  justice's  cohrt  is  for  thi^ 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  ram  ftsed 
by  that  judgment  as  the  value  of  the  chattel,  together  with  flit 
damages,  if  any,  awarded  for  the  taking,  withholding,  jor  d^^an- 
tion  thereof.    A  copy  at  the  undertaking,  with  a  notice  of  th« 
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deUyery  thereof,  must  be  serred  with  the  notice  of  appoaj.  and 
in  like  manner.     Section  1335  of  this  act  applies  to  each  an 
undertaking. 
Co.  Prtc.,  U  SW  and  no. 

%  8061.  ProoeedlMCsi  bow  stayed. 

The  delivery  of  the  undertaking  to  the  justice  or  to  his  clerk, 
*  ppointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
notice  of  the  delivery  thereof,  stay  the  issuing  of  an  execution 
apon  the  judgment.  If  an  execution  has  been  issued,  the  service 
ijft  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  clerk, 
or  accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

Id.,   f  807. 

I  80S2.  Id.  I  wben  Justice  la  dead^  eto« 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law,  or  the  clerk  cannot,  with  due  diligence,  be  found  within 
the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the 
appellate  court  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent,  as  presoribed  in  section  3048  of  this  act,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  under- 
taking has  the  same  effect,  as  the  delivery  thereof  to  the  jus- 
tioe;  and  a  copy  thereof  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect;  as  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,   I  868. 

I  80S8.  Return. 

The  justice  must,  after  ten  and  within  thirty  davs  from  the 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
fee,  as  prescribed  in  section  3047  of  this  act,  make  a  return  to 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  nny  hns  been  delivered  to  him  or  to  nis  clerk,  and 
file  the  same  with  the  clerk  of  the  appellate  court.  The  return 
must  contain  nil  the  proceedings,  including  the  evidence  and  the 
^idgment;  unless  the  nppellant  has,  in  his  notice  of  appeal, 
demanded  a  new  trial,  in  a  cnse  where  he  is  entitled  thereto^ 
ns  prescribed  in  article  third  of  this  title.  In  the  latter  case, 
the  juRtico  must  return  the  summons,  together  with  each  war- 
rant of  attachment,  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  lilm  in  the  action,  with  the  proof  of  the 
service  thereof;  the  T>leadings,  or  copies  thereof;  the  proceedings 
ni>on  the  trial;  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  Bat 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appellate  conrt 

Id.,   S  860,  am'd. 

I  8<I54.  Id.y  wbem  Jastlce  lias  irone  oat  of  oflloe. 

Where  the  Justice  has  gone  out  of  office,,  he  mast,  nevertheless* 
make  a  return  in  the  same  manner,  and  his  return  has  the  i 
effect,  as  if  he  remained  in  office. 

ld.^|J«l.> 

•T4     _ 
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I  80ISB.  Fmrtlier  retnrni  bow  compelled. 

If  the  return  is  defective,  the  appellate  court  may  direct  the 
justice  to  make  a  further  or  amended  return,  as  often  as  is 
necessary.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment, to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  court  is  always  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  comnel  him  to  make  the  return,  as  if  he  was 
still  within  the  county  where  the  judgment  was  rendered. 

Co.  Pioc.,  II  868  and  863. 

I  8080.  Id.;  wlieii  fiuitioe  fa  deAd»  eto. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id.,  I  868. 

I  8067.  Prooeedlnffs  wlien  error  In  teet  is  Alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justica^  the  court  may  determine  the  matter 
upon  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;  or  in  both   methods. 

Id.,  part  of  I  66. 

i  8068.  Reatitittloii  upon  reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  proper^  or 
of  a  right  lost  by  means  of  the  erroneous  judgment;  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days'  notice  of  an  application  for  an  order 
for  restitution  must  be  given:  and,  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id.,  f  860. 

I  3050.  Settlnff  off  eoutu  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

Id.,  I  870. 

§  SOeO.  Certalm  sama  mar  be  Ineladed  fa  diabarsemeata. 

Where  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  the  costs  and  fee  paid  to  the 
justice  upon  taking  the  appeal;  and,  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the  judgment 
of  the  justice  had  been  in  his  favor. 

M.,  part  «f  f  8J1. 
^ «T» 
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I8061.  Jitdvment-roil. 

Tbe  clerk,  immediately  after  entering  final  judgment  ooon  tte 
determination  of  an  appea),  must  attach  together  and  file  audi 

gf.  the  following  papers,  as  were  used  upon  the  appeal;  whicn 
ohatitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  glren* 

2.  Th^  verdict,  report,  or  decision,  and  each  offer,  if  any,  made 
as  prescribed  in  article  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  together  with  each  notice 
of  exceptions,  or  case,  which  is  then  an  file,  ,  .     . 

4. ,  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every 
brd^r,  which  in  any  way  involves  the  merits,  or  necessarily  af- 
fects the  Judgment  

8T6 


\ 


c.  19,t.8,a.3  APPEALS.  %% 

ABTICIiE  SKCOND. 

A^ppefUioherff  a  new  trial  is  not  hadin  the  ajggpkUatfi  court. 

(kc.  8082.  Hearing  of  appeal;   dlftmlaaal  tl^ereof, 
8088.  JndipDMnt.       •    ' 

3064.  When  new  trial  in  Justice's  court  may  be  dlreoted. 
800S.  Id.;  proceedings  before  Justice. 
3066.  Costs;  when  awarded. 
8067.  Amount  of  costs. 

I  80«a,  CAm'd,  X8IW.I  HearlMC  of  appeal |  dlsimlMal 
tkereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demanded,  a  new  trial  In  the  appellate  court,  as  prescribed 
in  Section  806^  of  this  act,  the  respondent  may,  within  twenty 
days  of  the  service  on  him  of  the  notice  of  appeal,  lerve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs,  aijjd 
disbursements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal;  except  to  enter  judgment  in  pursuance 
of  such  stipulation  for  the  enforcement  thereof;  in'  ct^se  such 
stipalation  shall  not  be  so  serTeQ,  the  appeal  niay  be  brought  to 
a  bearing  in  the  appellate  court  at  any*  term  thereof  at  which  such 
an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  less  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  withont 
f utther  notice  until  c  is  finally  di8p68ed  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  lieitber  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
thti  appeal  unless  it  directs  the  kame  to  be  continued  for  c^nte 
shown. 

t^:  PftM..  f  864;  I«.  1805,  ch.  M6. 

I    8jt>!?3,    [Am'd,    1.899,    laOO.]    Jnd^rmeBt. 

In  a  case  specified  in  the  last  sectiou,  the  appeal  must  be  heard 
upon  the  original  papers,  or  a  certified  copy  thereof  and  a  Copy 
or  copies  thereof  need  not  be  furnished  for  the  use  of  t)ie  coijrt;. 
The  appellate  court  must  render  judgment  according  to  the 
jus.tic^  of  tl^e  case,  without  regard  to'  technical  errors  or  defecl!s 
wlifch'  do  not  affect  the  merits.  It  may  affirm  or  reverse  the 
judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  i)art,ies,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence, 
the  appellate  court  may,  upon  it»  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

L.  1898,  ch.  880;  L.  1900^  oh.  553.     In  effect  Sept.  1. 1900. 

I    8064»    Wben    new    trlml    In'    |vatlee*s    eovrt    mar    1^« 
directed. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
mons, or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
journed; and  he  shows,  by  affidavit  or  otherwise,  that  manifest 
injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his 
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default;  the  appellate  court  may,  in  its  discretion,  set  aside  the 
judgment  appealed  from,  or  stay  proceedings  thereunder,  and  by 
order  direct  a  taew  trial,  before  the  same  justice,  or  before  another 
justice  of  the  same  county,  designated  in  the  order,  at  such  • 
time  and  place,  specified  in  the  order,  and  upon  such  terms,  as 
it  deems  proper. 

Go.  Pioc.,  part  of  f  866. 

I  800S.  [Am*d,  1893.]    Id.|  prooeedlnffa  before  Jvatioe. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  In 
the  last  two  sections,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  in  the  order  of  the  appellate  court,  with- 
out service  of  any  notice,  or  of  a  copy  of  the  order,  thereupon 
the  like  proceedings  must  be  had  in  the  action,  as  upon  the 
return  of  %  summons  personally  served. 

U  1808    ch.  880. 

I  8000.  Costa;  ivhea  Awarded. 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  costs 
is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing  the  merits;  or  if  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescribed  in  this  article;  the  costs  of  the 
appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  ia  reversed,  costs  must  be  awarded  to  the 
appellant. 

6.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such 
a  part  thereof,  as  to  the  appellate  court  seems  just,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Go.  Proe.,  part  of  ff  868  and  8T1. 

I  8067.  Amount  of  costs. 

Upon   an  appeal,  provided    for    in    this  article,   costs,   when 
awarded,  must  be  as  follows,  besides  disbursements: 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 
Id.,  part  9l  f  71,  am^d. 
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ARTICLES  THI&D. 

AppecU  for  a  Tiew  trial  in  the  appellate  court. 

See.  8008.  When  appellant  may  demand  new  trial  in  appellate  eonrl, 

8069.  Undertaking  to  be  given. 

8070.  Offer   to    compromise    before   return. 

8071.  Proceedings  in  appellate  court. 

8072.  Offer  to  compromise  after  retara. 
8078.  Amount  of  costs. 

I  8008.  [Am'd»  1888.]  tVbeii  ftppellftnt  mfty  demmnd  aeir 
trtml  in  appellate  court. 

Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before 
the  justice,  and  the  sum,  for  which  judgment  was  demanded  by 
either  party  in  his  pleading,  exceeds  fifty  dollars;  or  where,  in  an 
action  to  recover  a  chattel,  the  yalue  of  the  property,  as  fixed, 
together  with  the  damages  recovered,  if  any,  exceeds  fifty  dol- 
lars; the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  county,  demand  a  new 
trial  in  the  appellate  court;  and  thereupon  is  entitled  thereto, 
whether  the  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise. 

L.    1888,    ch.   880. 

I  8088.  Undertakiaff  to  be  slvea. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  of  the  service  of  the  notice  of  appeal  upon  the  justice, 
give  the  undertaking  required,  by  this  title,  to  stay  the  execution 
of  the  judgment. 

Co.  Proe.,  part  of  |  866. 

I  8070.  [Aaa'dy  1888.]    Offer  to  comproaitae  before  retara. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  uaon  the  adverse 
•  party,  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to 
be  rendered  in  the  appellate  court,  in  favor  of  either  party,  for. 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  proved 
upon  the  trial.  If  the  party,  within  ten  days  after  service  of j 
the  offer  upon  him,  serves  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  the  "notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  abovQ 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  tM  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  upon  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
Tided  in  section  three  thousand  and  seventy-three  of  this  article. 
M.,  f  871:  L.  188S,  eb.  866. 
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f  8071.  ProceedtMCS  An  appellate  oourt. 

Upon  an  appeal,  prorided  for  in  this  article,  after  the  expiratioii 
of  ten  days  from  the  time  of  filing  the  justice'^  return,  the  action 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proce^ings  therein,  including  the  entry»  enforcement,  and  re- 
view of  the  judgment,  are  the  same,  as  if  the  action  had  been 
commenced  in  the  appellate  court,  except  as  otherwise  specially 
prescribed   in  this  chapter. 

Co.   Proc.,  H  864  and  866. 

I  a072*  Offer  to  eoiapromlae  after  return* 

Either  party  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  the  appellate  court,  and  before  the  trial,  serve  upon  the 
adverse  party,  a  written  offer  to  allow  judgment  to  be  taken 
against  nim,  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  judgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  against  them  only.  If  the  party  receiving 
the  offer,  within  ten  days  thereafter,  serves  upon'  the  adverse 
parfy,  notice  that  he  accepts  it,  he  may  file  it  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offer  is  not  thus  accepted,  it  cannot  be  proved 
upon  the  trial;  and  if  the  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  trom 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id..  9  366. 

§  8073.  Anoant  of  coat*. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  excluding  the  term,  at  which  it  is 
tried,  or  otherwise  finally  disposed  of,  ten  dollars, 

U..  p«rt  of  i  871,  am'd. 
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TITLE  IX. 

Costs. 

Sec.  8074.  When  preralllng  party  to  recoTer  cMta.    What  coatB  allowed. 
8076.  When  neither  partj  to  rccoTer  costs. 

3076.  Amount  of  costs  limited. 

3077.  Costs  upon  demurrer. 

3078.  Taxation  of  costs. 

3079.  Increased  costs. 

3060.  Oosts  on  Judgment  for  one  or  more  defendants. 
3(^1.  Costs   wrongfully  collected  may  bo  recovered  back. 

1  8074,  [Am*d,  10O3.]  Wl&en  pTeTallliiv  party  to  recover 
costs.     What  coatii  allowed. 

Except  as  otherwise  specially,  prescribed  by  law,  a  party  who 
recovers  jud^ent  in  an  action  in  a  justice's  court,  is  entitled 
to  costs:  which  must  be  included  in  the  judgment.  Costs  con- 
sist of  tne  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  court 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
undertaking  and  the  justification  of  sureties  therein. 

2  R.  S.  247,  I  120  (2  Edm.  264);  L.  1857,  cb.  775,  f  2  (4  Edm.  700);  L.  1866, 
cb.  682,  I  2  (6  Edm.  803);  L.  1903,  cb.  276.  In  effect  Sept.  1,  1903. 

§  3075.  llVlien  neither  partr  to  recOTcr  coata. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs: 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  Jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in 
section  46  of  this  act. 

8.  Wher^  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not 
been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plain- 
tiff recovers  a  chattel,  or  part  of  a  chattel,  or  the  value  thereof, 
and  the  defendant  also  recovera  a  chattel,  or  part  of  a  chattel, 
which  has  been  replevied  and  delivered  to  the  plaintiff,  or  the 
value  thereof.  The  plaintiff  is  entitled  to  costs,  where  both  par- 
ties recover,  as  specified  in  this  subdivision,  unless  the  chattel,  for 
which  the  defendant  recovers,  has  been  replevied  and  delivered 
to  the  plaintiff. 

I  8076.   [Am'd,  1805.]     Amount  of  costs  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party,  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
where,  upon  the  trial  of  an  issue  of  fact  or  of  law,  either  party 
recovers  damages  to  the  amount  of  fifty  dollars  or  more,  or  one 
or  more  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgment,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  value  of 
all  the  chattels,  to  recover  which  the  action  was  brought,  was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sam 
specified  in  this  section,  to  the  fees  and  expenses  allowed  by  law 
for  a  commission  issued  to  examine  a  witness  not  residing  in  the 
county  or  in  an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
against  whom  the  judgment  is  rendered. 

SnbRtltutod  for  L.  1866.  ch.  692,  8  2  (6  Edm.  804);  L.  1841.  ch.  138,  I  3 
(4  Edm.  546);  L.  1806.  ch.  Dd7. 

§3077.   Coats  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Go.  Proc,   §  64,  subd.   11. 

I  8078.  Taxation  of  coats. 

Where  a  justice  renders  a  judgment,  he  must  specify,  in  his 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  his 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actually  and  legally  paid  or  incurred. 

I  3079.  Increased  costs. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

1  8080.  Costs  on  Jndflrntent  for  one  or  more  deAendants. 

In  an  action  against  tAvo  or  more  defendants,  not  united  in  in- 
terest, who  make  separate  defences  by  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all.  the  justice  mast 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  8.  616.  S  18  (2  Edm.  639). 

$  8081.  Costs  wroBfffully  collected  may  be  ree^-rered 
back. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law.  or  an  improper  item  of  costs  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice  who 
has*  received  it,  the  amount  thereof,  with  interest. 

2  R.  S.  266,  9  290  (2  Edm.  274). 


\ 
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TITLE  X. 

Action  on  special  proceeding,  relating  to  an  animal  straying 
upon  the  highway. 

e«e.  8061.  Aetton  asainst  person  iiifferlAg  animals  to  atraj. 

8083.  Penalties  to  be  recorereU. 

8084.  Certain  officers   to   seize   animals   straying. 
8065.  When  prlrato  person  may  selzo  such  animals. 
8086.  Officer  or  person  seizing  to  present  petition. 
8067.  Precept  thereupon. 

80S8.  Id.;    now    serTed.  • 

80S8.  Proof  of  service  of  precept. 

8000.  Answer:  trial. 

8001.  Decision  in  faror  of  petitioner;  warrant  to  sell;  cxecnUon  thereof. 
3082.  Application  of  proceeds  of  sale. 

8003.  Disposition   of  sarplua. 

80M.  Id.:  when  no  claim  made  within  a  year. 

8005.  Order  upon  claim  for  surplus;  appcfal  therefrom. 

8096.  Proceedings  upon  decision  in  faror  of  person  an&wering. 

8097.  Demand  of  possession  before  trial.    Proceedings   thereupoa. 
8096.  Id.;  when  animal  wUfully  set  at  large  by  ttaird  person. 
8009.  Action  by  owner  In  such   a   case. 

3100.  Action  by  petitioner  and  by  officer. 

8101.  Demand  of  possession  after  final  order  and  before  sole. 

8102.  Order  upon   demand  of  possession;   appeal  theretrom. 
8108.  Id.;   stay  of  proceedings. 

8104.  Apiieal  from  ilnal  order. 

8106.  Id.;  by  claimant;   stay  of  proceedings  and  deliyery  of  poseeaslon. 
8106.  Proceedings   npon  affirmance. 
819T.  Limitation  of   action   for    seizing   animals. 
8196.  Certain  actions  cannot  be  maintained. 

8100.  Where  seTeral  animals  are  trespassing,  damages  are  entire.    Pro- 
ceedings in  such  coses. 

8110.  Proceedings  in  other  cases,  where  there  are  different  owneca. 

8111.  Snrplna,  where  there  are  different  owners. 

8112.  When  one  action,  etc..  supersedes  any  other. 

8113.  Rights  of  officer  when  private  person  fills  to  prosecute. 

8114.  Person  baring  n  special  property  deemed  owner. 
8110.  Agent  may  act  for  his  priaclpal. 

I  308S.  Aetlou  ncaiinNt  i^^raon  avflevtmir  anlmalfl  to  mtrmT* 

Any  person,  who  ftuffera  or  permits  one  or  more  cattle,  horsei, 
colti,  asses,  mnlcs,  swine,  sheep,  or  goats,  to  ran  at  large,  or  to 
be  herded  or  pastured,  in  a  public  street,  highway,  park  or  ptaee, 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
specified  in  the  next  section;  and  any  resident  of  the  town,  or 
the  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  or  the 
OTersecr  or  superintendent  of  the  poor  of  the  town  or  district, 
in  which  one  or  more  of  those  animals  are  found  so  running  at 
large,  herded,  or  postured,  may  maintain  an  action  against  him, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recover  the 

genalty  or  penalties  so  incurred.  Where  the  action  is  brought 
y  a  private  person,  the  justice  must  pay  the  proceeds  of  an 
execution,  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff, 
after  deducting  the  costs,  to  the  officer,  who  might  have  brought 
the  action,  as  prescribed  In  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

L.  1862.  eh.  469.  f  1  (3  Edm.  547);  L.  1872,  ch.  T76,  i  1  (9  Bdm.  476);  U 
1867,  ch.  814  a  Sdm.  186). 

f  30S8.'  Penalties  to  l»e  reco^ereA. 

If  the  plaintiff  recovers  judgment,  in  an  action  brought  6s 
prescribea  in  the  last  section,  the  justice  must  award  to  him  the 
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following  sums,  by  way  of  penalties,  besides  the  costs  of  the 
action: 

1.  ,£lor.each  horse,  colt,  astf,  mule,  swine,  bull,  oz»  cow,  or^calf, 
'fiye  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  <Nie 
action,  although  it  exceeds  the  sum,  for  which  a  justice  cau 
render  a  judgment  in  an  ordinary  action. 

I  8084.  Certain  ofleers  to  selae  animals  strairlnv. 

Where  one  or  more  cattle,  hcNrses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  m  a  public  street,  highway,  park,  or  place,  elsewhere 
than  in  a  city,  the  overseer  of  Highways  of  the  road  district,  or, 
if  the^  are  so  found  within  an  incorporated  village,  the  street 
commissioner  thereof,  having  personal  knowledge  or  being  noti- 
fied of  the  fact,  must  immediately  seize  the  animal  or  nnlmals, 
and  keep  it  or  them  in  his  possession,  until  disposed  of  ab  pre- 
■cribed  m  the  following  sections  of  this  title. 

8m  note  to  |  80B2,  ante. 

S  8066.  "Wlien  prirate  person  may  seise  saeli  animals. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city, 
bordering  upon  real  property  owned  or  occupied  by  him ;  or  tlien 
trespassing  upon  real  property  so  owned  or  occupied,  having 
entered  thereufion  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  ainimal 
or  animals  seized,  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  ot  this  title. 

8m  L.  1862,  ch.  469.  f  2,  and  L.  1807,  cfa.  814,  I  S  (7  Bdm.  18Q). 

t  a06tt.  Oflleer  or  person  se&slaifl;  to  present  petition. 

An  officer  or  other  person,  who  seizes  an  animal  or  animals, 
as  prescribed  in  either  of  the  last  two  sections,  must  immediately 
file;  with  a  justice  of  the  peace  of  the  town  in  which  the  seiznre 
was  made,  a  written  petition,  verified  by  his  oath;  setting  forth 
the  facts  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animal  or  animals  seized;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti- 
tioner, and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence; and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Where  the  petition  ^lieges, 
that  any  animal  or  animals  seized,  were  then  trespassing  upon 
real  property  owned  or  occupied  by  the  petitioner,  it  must .  state 
the  amount  of  the  damages,  if  any,  which  the  petitioner  has 
sustained  thereby.  In  that  oise,  the  decision  of  the  justice,  or. 
where  the  issues  are  tried  by  a  Jury,  the  verdict  must  fix  the 
amount  of  the  damages. 
8m  Id..  I  8,  and  L.  1887.  ch.  814,  I  2  (7  Bdm.  180). 

I  8087.  Preoept  tlierenpoS. 

Upon  the  presentation  of  the  petition,  the  justice  -m«iat  isfiie 
.^  precept  under  his  hand:  directed  to  the  ownejt  if  hi^  ;iame  Is 
stated  in  the  petition,  or,,,  if  it  is  not  so  stated,  airectei,  fenecallF 
to  an  persons  having  an  interest  in  the  animal  or  animau  iNHMd; 
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briefly  reciting  the  Bubstance  of  the  petition;  describing  th« 
animal  or  animals  -seized,  and  requiring  the  person  or  personi^, 
to  whom  the  precept  is  directed,  to  show  cause  before  the  justice, 
at  a  time  ana  place  specified  therein,  not  less  thau  ten  nor  more 
tlian  twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted* 

I  3988.  IA.|  ho-vr  served. 

The  precept  must  be  served  upon  the  person,  to  whom  It  if 
directed  by  nis  name,  within  the  isame  time,  and  in  Hlie  manned 
as  a  summons  is  required  to  be  served,  as  prescribed  in  section 
2(^X0  of  this  act.  Where  it  is  directed  generally  to  all  person^ 
bav>ug  an  interest  in  the  animal  or  animals  seized,  it  may  be 
•served  by  a  constable  of  the  town)  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  indorsement  upon  the 
precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
In  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
diftrici  school  house,  or.  If  the  seizure  was  made  within  an 
incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Bach  copy 
must  be  so  posted,  within  two  days  after  the  precept  Is  issued. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  jnstice. 
tfaBt  it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  thereof,  the  jiistice  may,  by  a  written  ordei', 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
at  least  five  days  before  the  return  day,  as  prescribed  in  this  se^ 
tion ;  in  which  case,  service  thereof  may  be  made  accordingly. 

I  3080.  Proof  of  ■ervlce  of  preeept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  2893  of  this  act,  the  petitioner 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  the  last  section.  If  it  was  served  by  a  constable,  either 
personally  or  by  posting,  his  written  return  upon  the  precept  is 
sufficient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein,  if  it  was  served  by  a  private  person,  proof  of  servicd 
must  be  made  by  affidavit 

I  8000.  Answer)  trlfil. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seised, 
may  appear  upon  the  return  of  the  precept,  and  thereby  make  him- 
self a  party  to  the  special  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribed by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  coataJlned. 4n  the  petitien. 
J^is  answi^  must  also  set  forth  his  interest  in  the  animal  or  anii 
mals  selzeo.  l!lie  subsequent  proceedings  mns^  be  the,  saihe  as  in 
an  action  in  a  justice*s  court,  wherein  an  iRsue  of  fact  Has  been 
Joined,  except  as  otherwise  specially  prescribed  in  this  title. 

I  8001.  Dedal  OB  In  favor  of  petitioner  t  warra^  to  sellt 
•xeentlon  thereof. 

If  no  person  appears  and  nnswer»,  or  if  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury.  ^*  here  the  issues  were  tried  by  a 
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Jury,  is  in  favor  of  the  petitioner,  the  justice  must  make  a  final 
order,  directing  the  sale  of  the  animal  or  animals  seized,  and  the 
application  of  the  proceeds  thereof,  as  prescribed  in  this  title. 
1  hereupon  the  justice  must  issue  a  warrant,  under  his  hand, 
directed  generally  to  any  constable  of  the  county,  commanding 
him  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the 
best  price  which  he  can  obtain  therefor;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  place  therein  specified,  not 
less  than  ten  nor  more  than  tw^enty  days  thereafter.  The  sale 
must  be  made  upon  the  like  notice,  and  in  like  manner,  as  a  sale 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the 
peace;  and  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for  thcf 
collection  of  such  an  execution. 

I  808a.  AppUoation  of  proceeds  of  mmle. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  Ue  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  jus- 
tice, at  the  same  rates  as  the  costs  of  an  action  brought  before 
him,  including  the  justice's  fees  in  such  an  action;  and  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summons  by 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  his 
own  use,  a  fee  of  one  dollar,  for  each  animnl  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  following  fees, 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox. 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
to  the  time  of  the  sale;  and,  also,  where  any  animal  sold  was 
seized,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  In  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  the  following 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule^  bull, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold:  which  penalties  must  be  received 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entitled  thereto,  as  prescribed  in  the  following  sections 
of  this  title. 

f  8008.  Diaposltlon  of  siirplua. 

Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday, 
en  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  pubhc 
holiday,  the  justice  must  proceed  to  inquire  into  the  claims  so 
filed;  and,  for  the  purpose  of  determining  them,  he  must  hear 
the  allegations  and  proofs  of  each  claimant;  and  he  may  issue 
subpoenas,  as  upon  the  trial  of  an  action.    Ue  may,  upon  the 
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application  of  any  claimant,  and  for  good  cause  sbown,  adjourn 
the  hearing,  from  time  to  time,  but  not  more  than  thu'ty  days  in 
all.  After  hearing  the  allegations  and  proofs  of  all  the  claimants, 
he  must  decide  the  claims,  and  enter  an  order  accordingly.  If 
no  claim  is  filed;  or  if  the  right  to  the  surplus  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  the  justice, 
as' prescribed  in  this  section;  any  person,  whose  claim  was  not 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  the 
warrant;  and,  thereupon,  the  justice  must  proceed,  as  prescribed 
in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

§  3004.  Id. I  'When  no  claim  made  Within  a  year. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  has 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  provisions  of  the  last  section,  the  justice  must  pay  it,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  ia 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  in 
the  last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  the  determination. 

i  8006.  Order  upon  claim  for  anrpliiBi  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  action  to  recover  a  sum  e^iual  to 
the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
each  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  against  him, 
unless  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  discretion  of  the  appellate  court.  Where  an  appeal,  taken 
as  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
in  his,  discretion,  make  an  order  extending  the  time,  within  which 
payment  of  the  surplus  must  be  made,  as  prescribed  in  the  last 
section,  and  staying  payment  accordingly.  Unless  such  an  order 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment 
must  be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
dismissed.  Where  an  appeal  is  taken  to  the  supreme  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
Uke  effect. 

§  3096.  Proceediuflra  upon  decision  in  favor  of  person 
nnawerinv. 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, it  must  fix  the  value  of  each  animal  seized.  If  the  justice 
or  the  jury  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages 
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snstaiDod  by  the  person  answering,  by  means  of  me  seLmre  nnd 
detention.  The  justice  must  thereuix)n  make  a  final  oruer, 
awarding  to  the  person  so  answering,  the  return  of  the  animal 
or  animals  so  seized,  or  the  value  thereof  if  a  return  cannot  be 
had;  together  with  his  costs,  at  the  rates  allowed  by  law  in  an 
action  brought  before  him  to  recover  a  chattel;  and«  also,  twice 
the  Slim  assessed  as  his  damages,  if  any.  Thereupon  a  warrant 
must  be  issued  by  the  justice  to  a  constable,  to  the  same  effect, 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  a 
judjgment  in  favor  of  the  defendant,  where  the  chattel  has  not 
been  delivered  to  him;  and  each  provision  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
final  order  made,  and  a  warrant  issued  thereupon,  as  prescribed 
in  this  section.  f 

8m  L.  18C7,  cb.  814.  |  7  (7  Bdm.   188). 

I  9C^07-  PciuanLa  of  poM«e»«loii  before  trial.  Prooec41iiK« 
tlterevpon. 

At  any  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seized  tnay  file 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  in  subdivision  first  of  section  3092  of  this  act,  and, 
alsO|  the  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  prescribed  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  whereof  possession  is  so  demanded. 

8.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  jua- 
tice,  by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Each 
person  who  has  appeared  must  have  notice  of,  and  may  oppose, 
the  claim. 

Id.,  f  4. 

I  8098.  Id.f  -when  animal  wilfully  aet  at  largre  br  tJklrd 
person. 

But  where,  in  a  case  specified  in  the  last  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  be  demands  possession,  were  seized,  was  caused 
by  thfi  wilful  act,  intended  to  eiXect  that  obJQCt,  of  a  perspn' 
other  than  the  owner:  and  also  makes  the  nroof  specified  in' sub- 
division fourth  of  that  section;  he  is  entitled  tb  possession,  pur- 
suant to  nis  demand,  upon  pn^ing  to  the  petitioner,  or  to  the 
justice  for  his  ufc,  a  rensonable  sum.  to  be  fixed  by  the  justice, 
after  hearing  the  allegations  and  proofs  of  the  parties,  as  com- 
pensation for  the  care  and  keeping  of  the  animal  or    animals. 
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whereof  possession   is   so   demanded,   and   without   paying   aa; 
other  sum,  specified  in  the  last  section. 
8e«  h.  1868.  di.  424  (7  Edm.  448^  part  ef  9  S. 

I  8000.  AetloB  br  cwner  In  uncli  a  ease. 

The  owner  of  an  animal,  seized  in  consequence  of  a  wilful  act 
specified  in  the  last  section,  may  recover,  in  an  action  against 
the  person  who  committed  it,  all  damages  sustained  by  him,  in 
consequence  thereof,  including  the  sum  paid  in  order  to  recover 
possession  of  the  animal,  as  prescribed  m  the  last  section;  and. 
m  addition  thereto,  the  sum  of  twenty  dollars  for  each  animal 
seized. 

I4.t  nmalnder  •<  f  B. 

i  8100.  Action  by  petitioner  and  by  ofllee^. 

Where  the  possession  of  an  animal  has  been  deliTered.  tm  pre- 
scribed in  the  last  section  but  one,  an  action  may  also  be  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  th« 
justice,  against  the  person  who  committed  the  wilful  act,  te 
recover,  in  addition  to  all  other  damages  sustained  by  the  plain« 
tiff  in  coDseciuence  of  the  wilful  act,  all  sums,  to  which  the 
plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
sale.,  ds  prescribed  in  section  3092  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  keeping  of  the  animal.  In 
the  like  case,  if  the  petitioner  is  a  private  person,  the  officer,  to 
whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  tliis  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilful  act,  to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  as  prescribed  in  that  BUbdivision. 
Neither  of  the  actions  specified  in  this  or  the  last  section  is 
affected  by  the  pendency  of,  or  the  recovery  of  judgment  In, 
either  of  the  others. 

I  StOl.  Denuuid  of  poaaoaaton  after  final  order  and  be- 
fore sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  3097  of  this  act,  who  did  not  appear  npon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  h  ss  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  is  entitled  to  the  posses- 
sion, npon  complying  with  the  following  terms: 

1.  He  mast  furnish,  by  affidavit  or  other  competent  evidence, 
a  sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  He  must,  in  ail  respects,  comply  with  the  proylsion*  of 
section  3097  of  this  act;  except  that  it  is  necessary  for  him  to 
pay  oBly  one-half  of  the  justice's  fee,  as  prescribed  in  subdiyi- 
sion  second  of  that  section;  and  one-half  of  the  fees  payable  to 
the  petitioner,  for  the  seizure  of  each  animal,  as  prescribed  bi 
subdivision  third  of  section  3092  of  this  act. 

S«e  L.  186T,  ch.  814.  part  of  9  4. 

i  8102.  Order  npon  demand  of  po«ise«»lon|  appeal  tbero^ 
from. 

Where  a  demand  for  the  return  of  the  possession  of  an  animal 
is  filed,  as  prescribed  in  either  of  the  last  five  sections,  the  justic* 

860  ^ 
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mu8t»  at  the  request  of  either  party  thereto,  make,  ana  enter  in 
his  minutes,  an  order  determining  the  same.  An  appeal  from 
such  an  order  may  be  taken  to  the  county  court,  by  the  persoa 
making  the  demand,  or  by  either  party  to  the  speciai  proceeding, 
at  any  time  before  the  final  order  in  the  special  proceeding  ia 
made;  and  each  person  or  party  so  entitled  to  appeal,  must  be 
made  a  respondent  upon  an  appeal  taken  by  one  of  the  others. 
The  appeal  must  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel;  and 
the  proceedings  thereupon  are  the  some,  except  as  otherwise  pre- 
vcribed  in  the  next  section. 

I  8108.  Id.;  «tay  of  proeee<lli&sr«* 

An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellant  procurea  from  the 
county  judge,  an  order  directing  a  stay  of  the  proceedings  upon 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  fior  the 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  security 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  given,  in 
his  discretion. 

§  8104.  Appeal  from  final  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  aa 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering,  in  like  manner  as  an  ap- 
peal from  a  judgment  of  the  justiee  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  animals,  and 
the  proceedings  thereupon  are  the  same,  except  as  otherwise  pre* 
scribed  in  the  next  section. 
See  L.  1867.  ch.  814,  part  of  f  6. 

I  8i06*  Id*  I  by  olaiiii«nt|  mtmy  of  proooedlns*  a»d  d«« 
ll-rery  of  poaaeavlon. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  the  last 
section,  by  the  person  answering,  is  not  effectual  for  any  pur- 
pose, unless  the  appellant  files,  with  the  notice  of  appeal,  an 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  county, 
of  a  juatice  of  the  supreme  court,  reciting  that  the  appeal  has 
been  perfected,  and  that  security  has  been  given  thereupon,  aa 
prescribed  in  this  section,  and  directing  a  stay  of  proceedings 
upon  the  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  given  by  the 
appellant,  aa  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  staying  the  execution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  instrument,  to  the  effect 
that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  ap- 
peal is  dismissed,  the  appellant  will  pay  all  sums  which  the  jns<- 
tice  awards  against  liim,  upon  the  hearing  after  the  determination 
of  the  appeal,  as  prescribed  in  the  next  section,  not  exceeding  a 
sum  specified  therein;  which  must  be,  at  least,  twice  the  amount 
of  all  the  sums,  which  mij?ht  be  deducted  from  the  proceeds  of 
the  sale,  as  prescribed  in  section  3092  of  this  act.  The  sum 
must  be  fixed,  and  the  undertaking  must  be  approved,  by  the 
judge   who   grants   the  order.    Upon   filing  the   order   with   the 
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justice,  the  appellant  is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seized. 

f  3100.  Prooeedlnva  upon  afllnnaii«Be« 

If  the  final  order  appealed  from  is  affirmed,  upon  an  appeal 
tr.ken  by  the  person  answering,  the  county  court  must  appoint  a. 
time  and  place,  at  which  the  justice  must  fix  the  sums  payable 
by  the  appellant,  pursuant  to  his  undertakinir.  The  justice  may 
adjourn  the  hearing  to  another  place,  and  to  another  time,  not 
exceeding  three  days  after  the  time  so  appointed.  The  justice 
must  fix  the  sums  so  payable,  as  if  a  warrant  for  the  sale  of 
the  animals  seized  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  %()92  of 
♦his  act.  The  undertaking  upon  the  appeal  inures  to  the  benelit 
of  each  officer,  to  whom  any  sum  is  payable,  as  prescribed  in  that 
section;  and  with  respect  to  any  of  those  sums,  the  respondent  is 
d  trustee  for  the  officer  entitled  thereto. 

§  8107*  litmitation  of  aetlon  for  •elsluir  auimala. 

Where  an  animal  is  seized,  upon  the  ground  that  it  was  ruii- 
ning  at  large,  or  was  being  herded  or  pastured,  or  was  tres- 
passing, contrary  to  the  provisions  of  this  title;  and  the  officer 
or  other  person  making  the  seizure,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animal  so  seized,  or  to  recover  damages 
for  the  Seizure,  or  for  any  act  subsequent  thereto,  must  be  com- 
menced within  one  year  after  the  cause  of  action  accrues. 

L.    1867,   ch.   814,    {   7. 

I  3108.  Certain  action*  cannot  be  maintained. 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  a  i)erson  who  has  ap- 
peared and  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  animal,  or  a  person  acting 
by  his  command,  or  in  his  aid,  in  a  case  specified  in  the  last 
section.  But,  oxcopt  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  thi*^ 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  valne^ 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  ori 
trespassing,  as  the  case  may  be,  as  specified  in  the  foregoingj 
provisions  of  this  title. 

S  3109.  Where  several  animals  are  treiipa»»ln£r»  damaares 
are  entire.    Proceedlncr*  In  »acli  eases. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
petitioner,  where  two  or  more  animals  are  found  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animals  seized,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  f)etitioner'8  remedy  therefor  is 
entire,  and  must  bo  enforced  against  all  the  animals,  and  the 
proceeds  of  the  sale  thereof.  Where  different  persons,  who  are 
known,  own  different  anironls  sei'/.od,  the  precept  must  be  di- 
rected to  all  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  others  are  unknown,  and  cannot  be 
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ascertained  with  reasonable  -diligence,  the  precept  must  be  di- 
rected to  each  known  owner,  by  his  name,  aud»  also  generally  to 
all  persons  having  an  interest  in  those  animals,  the  owners  ot 
which  are  unknown.  In  a  case  specified  in  this  section,  a  de- 
mand of  the  possession  of  an  animal  seized  cannot  be  made,  as 
prescribed  in  section  3007  or  3101  of  this  act,  unless  it  is  made 
with  respect  to  all  the  animals  seized,  and  by  persons  entitled 
to  the  possession  of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  3098  of  this  act,  by  each  owner  of 
one  or  more  animals  seized;  in  which  cose,  if  possession  is  de- 
livered to  him,  as  prescribed  in  that  section,  the  petitioner's 
remedy  for  his  damages  is  the  same,  with  respect  to  the  animal 
or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  so  delivered,  had  not  been  trespassing  upon  the  proiierty. 

f  8110.  Proceeding*  in  otiier  cn»e»y  where  tliere  are  dif- 
ferent ovrnera. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized, 
wore  trespassing  upon  real  property  owned  or  occupied  by  him, 
and  different  mTBons  own  different  animals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owiicr,  or  against  any  two  or  more  owners,  with 
respect  to  the  animals  owned  by  him  or  them.  Or  the  proceed- 
ings may  be  taken  agniust  all  the  owners  jointly;  in  which  case, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interobt  in  an  animal  seized,  has  the  same 
right  to  demand  the  iH)86ession  of  the  animal  owned  by  him,  and 
the  same  right  to  answer  separately,  as  if  the  special  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
favor  of  one  or  more  of  the  persons  so  answering,  with  respect 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
their  costs;  and  againrit  the  remainder  of  the  persons  answering, 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re- 
mainder of  the  animals,  in  like  manner,  as  if  the  former  persons 
had  not  answered,  or  had  not  been  named  in  the  precept.  But 
tho  person,  first  making  a  demand  of  the  possession  of  any  animal 
seized,  must  pay  all  the  costis  to  ttie  time  of  the  demand;  and  a 
person,  suV^sequently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  the 
former  demand. 

S  am,  Snrplnn  -n-licrc  there  nro  different  o-wnera. 

Where  proceedings  are  taken  jointly  against  different  persons, 
who  own  different  animals  seized,  as  prescribed  in  either  of  the 
last  two  sections,  the  surplus,  remaining  in  the  justice's  hands, 
must  be  distributed  between  them,  in  proportion  to  the  value  of 
the  animals  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  may  claim  separately  his  proportion  of  the  surplus;  and 
Fections  3093  and  3094  of  this  act  apply  to  o  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

i  8112.  \%'lien  one  notion,  etc.,  nnperaedea  nny  other. 

Where  two  or  more  persons,  or  an  officer  and  a  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proceedinps  prescribed  in  this  title  for  the  dis- 
position thereof,  the  commencement  of  an  action,  or  the  seizure  of 
the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  the 
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otherft  to  brin£f  such  nn  action,  or  to  ninko  snch  a  seizure,  with 
respect  to  the  animal  seized,  or  iu  question  in  the  action.  But 
tlie  justice  may,  in  his  discretion,  allow  an  olhcer  or  other  person, 
who  is  interested  in  the  recovery,  or  in  the  aiiplicntion  of  the  pro- 
ceeds of  the  sale,  to  appear  in  the  action  or  special  proceeding,  for 
the  purpose  of  protecting  his  interest,  and  to  take  such  part  in  the 
proceedings  therein  as  the  justice  thiulis  proper. 

S  8113.  Rlfflit*  of  oflleer  ^i^lien  private  person  falls  to 
prosecute. 

Where  a  seizure  is  made  by  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  an  animal  seized  is  abandoned  by 
him,  without  filing:  a  petition;  or  where  an  action,  brought  by  a 
private  person,  as  prescribed  iu  Ibis  title,  is  settled  or  discontinued 
by  the  plaintiff;  the  oflieer,  to  whom  a  penalty  Ia  payable,  as  pre- 
scribed in  section  3083  of  this  act,  or  in  subdivision  fourth  of  sec- 
tion 3092  of  this  act,  may,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  discontinuance,  maintain  an  action  af;:ainst 
the  owner  of  the  animnl  in  question,  to  recover  the  penalty  so 
payable  to  him;  and,  upon  proof  of  the  facts,  which  would  nnve 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  ho  is  entitled  to  judgment  accord- 
ingly. 

I  3114.  Person  l&avlnA:  a  special  property-  deemed  o-vrner. 

When  a  person  Is,  at  the  time  of  the  seizure,  entitled  to  the  pos- 
session of  an  animal,  as  against  the  general  owner  thereof,  «by 
virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur* 
poses  of  this  title,  the  owner  thereof. 

§  81  IS.  A  vent  may  act  for  his  principal. 

The  duly  authorized  agent  of  the  owner  or  peison  entitled  to  the 

Eossession  of  an  animal,  as  specified  in  the  last  section,  may.  in 
is  own  name,  answer,  make  any  demand,  or  take  any  other 
proceeding,  which  the  owner  or  person  so  entitled  may  take,  as 
prescribed  im  this  title. 
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TITLE  XI. 

ProTisions  specially  relating  to  courts  of  Justices  of  tlie 
peace  in  the  city  of  Brooklyn. 


Sec.  3116. 
3117. 
3118. 
3110. 
3120. 
3121. 
3122. 
3123. 
3124. 
3125. 
3126. 
3127. 
3128. 
3129. 
3130. 
3131. 
3132. 
3133. 


Repealed,  1902. 

Ki>pi>alod,  1902. 

Repealed,  1902. 

Repealed,  1U02. 

Rt-pealed,  1902. 


Ropvaled.  1002. 

Repealed,  10(»2. 

Repealed.  1002. 

Repealed,  1002. 

Repealed.  1002. 

Repealed,  1902. 


See  the  Munielpal  Court  Act  of  New  Tork  city. 

8ee  the  Municipal  Court  Act  of  New  York  city. 

See  the  Municipal  Court  Act  of  New  York  city. 

See  the  Municipal  Court  Act  of  New  York  city. 

See  the  Mimicipal  Court  Act  of  New  York  city. 
Interpreter  for  police  court,  and  for  first,  second  and  third  districts. 
Id.;  for  fourth  and  fifth  districts. 
Id.;  for  sixth  district. 

Common  council  may  apiioint  additional  interpreters. 
Common  council  to  designate  attendants,  etc. 
Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  city. 

See  the  Municipal  Court  Act  of  New  York  city. 

See  the  Municipal  Court  Act^  of  New  York  city. 

See  the  Municipal  Court  Act  of  New  York  city. 

See  the  Municipal  Court  Act  of  Now  York  oity. 

See  the  Mualcipal  Court  Act  of  New  York  citj'. 

See  the  Municipal  Court  Act  of  New  York  city. 
Application  of  other  provisions.    Holding  court  open. 

§3116.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§3117.  RepeakMl,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§»11«.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§3119.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
Y'ork  city. 

§3120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
Y'ork  city. 

§3121.  Interpreter  for  police  court,  and  for  first,  aecond 
and  third  dlntrictii. 

There  is  an  interpreter  for  the  police  court  of  the  city  of 
Brooklyn,  and  the  justices*  courts  of  the  first,  second,  and  third 
districts  of  that  city,  who  is  appointed,  and  may  be  removed  at 
pleasure,  hy  the  justices  of  those  courts,  or  a  majority  of  them. 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

L.  1870,  ch.  607. 

§3122.  Id.;  for  fourth  and  flfth  dlntrftets. 

There  is  an  interpreter  for  the  justices*  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  and 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871,  ch.  331. 

§3123.   Id.;  for  Hixtli  dUtrlct. 

There  is  an  inlerprt'ter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  ^vho  is  appointed  by  the  justice  o( 
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the  peace  ot  that  district,  subject  to  con  firm  iition  by  the  common 
council,  and  may  be  removed  by  that  justice  at  his  pleasure.  He 
is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

L.  1873,  ch.  780,  {2. 

f  3124.  Common  council  may  appoint  lUldltlonal  Inter- 
preters. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
deems  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices'  courts  iu  that  city,  in  addition  to 
those  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
prescribe  the  court  or  courts  which  they  must  attend.  An  officer, 
so  appointed,  may  be  removed  by  the  common  council,  for  cause. 

L.  1875.  ch.  623. 

S  312S.  Con&mon  conncll  to  deviffnnte  attendantii»  etc. 

The  common  council  of  the  city  of  Brooklyn  may  designate  one 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices' 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  ali  fees  and  per- 
quisites, as  it  deems  proper. 

L.  1850,  ch.  102,  S  17;  and  L.  1866,  ch.  614,  f  8. 

i  312«.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

18127.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

!  8128.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18129.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  3180.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

S  3131.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  8182.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18188.  Application  of  other  provlalona.  Holdlnir  eotirt 
open. 

Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kin^s  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  specially  prescribed  in  this  title.  "Each 
of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning,  until  throe  o'clock  in  the  afternoon. 

Soe  L.  1849.  ch.  126,  H  .15  and  .36;  L.  1S50,  ch.  102,  |  18;  L.  1871,  cb.  402, 
f  8;  L.  1873,  cb.  863,  part  of  $  16. 
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TITIiE  XTT. 

Kiacellaneoiui   provisions. 

8m.  81M.  Ifode  of  application  of  certain  proyiBlong  of  tbla  act. 
S185.  Q«Deral  requisites  of   mandates. 
3186.  Baward  to  constable  forbidden. 

8187.  Justice  or  constable  not  to  9'4  claim,  etc. 

8188.  Penalty. 

3188.  Violation  of  preceding  sections  a  defence  of  nctlnn. 
8140,  8141.  Docket-book  to  be  kept  by  Justice,   entries  thersuu  • 
8142.  Index  to  docket-book. 
3143.  Papers  to  be  filed. 

8144.  Deposit  of  books  and  papers  wltb   tovrn  or  city  clerk. 

8145.  Certificate    in    docket-t>ook    doposlted. 

3146.  Town   or  city   clerk   to  demand  books,    etc.,    upon   deaUi,   etc.,   os 
Justice. 

8147.  Delivery;  bow  compelled. 

8148.  Entries  to  be  erldcnce. 

8149.  Justice  to  furnish   copies  of  papers. 

3160.  Transfer  of  action  when  Justice's  term  expires,   etc. 
81B1.  Id.;  when  justice  Is  a  witness. 

8152.  Procpedinjre  upon   transfer. 

8153.  Penalty   for   not   paylnx  over   money. 

8154.  Action  on  Judgment  of  Justice. 

8155.  Id.;   proof   of  Judfrroent.    etc. 

8166.  Execution  of  mandate  by  private  person. 
3167.  Constable  to  execute  roandatps  In  person. 
8158.  Sheriff  to  act  where  execution  of  mandate  Is  resisted. 

S  8134.  Mode  of  application  of  certain  provlMlons  of  this 
met. 

Where  a  provision  of  this  act,  not  contnin«3  in  this  chnptrr. 
is  made  applicable  to  procoedin^^s  before  a  justice  of  the  peace, 
the  application  is  subject  to  the  qualification,  that  it  does  not 
include  any  thin^,  which  i.«i  repufjrnant  to  any  special  provision  of 
law,  reRulatin^  the  jurisdiction  or  powers  of  a  justice  of  tlie  ponce, 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  np- 
plicable,  relates  to  the  filing  of  a  ijaper  in  a  court,  or  with  a  clerk, 
the  paper  must,  in  an  action  or  special  proceeding  before  a  jui^tice 
of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  clerk 
appointed  pursuant  to  law;  and  where  it  confers  a  power  upon 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  const rtied.  as  confer- 
ring a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

S  3135.  General  reanlBlten  of  mandaten. 

7  A  mandate,  issued  by  a  justice  of  the  peace,  most  be  tigned 
(by  him,  and  may  be  without  seal.  It  must  bo  entirely  filled  up.  at 
the  time  when  it  is  delivered  to  an  oflicor  to  be  executed,  so  as  to 
have  no  blank,  either  in  the  date  thereof  or  otherwise;  except  thnr 
there  may  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of 
the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be 
executed,  contrary  to  this  section,  is  void. 
S  B.  8.  267,  119  232  and  233  (2  Edm.  275). 

I   3130.  Re^rard    to   conatalile    forbidden. 

A  constable  shall  not  ask  or  receive  any  money  or  other  valu- 
able thing  from  any  person,  as  a  consideration,  reward,  or  In- 
ducement for  omitting  or  delaying  to  an  est  a  person,  or  to  take 
Wm  to  jail,  or  to  sell  proportv.  by  virtue  of  an  execution,  or  to 
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execute  auy  other  duty,  pertaining  to  liis  office;  or  any  money  or 
valuable  thing,  other  than  the  fees  expressly  allowed  to  him  by 
law,  for  executing  any  duty  pertaining  to  his  office. 

2   R.    8.   267,    I   284. 

i  8187.  Justice  or  eonstiible  not  to  biiy  clAtm,  etc. 

A  justice  ot  the  peace  or  constable  shall  not,  directly  or  indi- 
rectly, buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
mand or  cause  ot  action,  tor  the  purpose  of  bringing  an  action  or 
instituting  a  special  proceeding  before  a  justice  founded  there- 
upon; nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecution  or  collection. 

Id.,   I  236. 

9  3188.  Penalty. 

A  justice  of  the  peace  or  constable  who  violates  a  proTufon  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  conviction  also  operates  as  a  forfeit* 
ure  of  his  office. 

Id.,   I  286. 

I  8139.  Violation  of  preeedlngr  aectlona  a  defenee  €• 
action. 

It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions  of  this  title.  In  an  action  wherein  such  a  defence  is  inter- 
posed, if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena:  or  if,  upon  the  trial,  or 
upon  his  examination  as  a  witness  by  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertinent  to  show  a  violation  of 
either  of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
raoper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other 
witness,  is  not  evidence,  in  a  criminal  prosecntion  against  him,  for 
violating  either  of  those  provisions. 

Id.,    H. 237-242. 

i  8140.  [Am'd,  1899.]  Docket-book  to  be  kept  hy  Jaatloei 
entries   therein. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he. 
must   enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  com- 
mencement of  the  special  proceoding.  was  issued:  with  a  state- 
ment of  the  nature  of  the  ninndnte.  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  requisition  to  replevy, 
granted  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either 
without  proceps,  or  upon  the  return  of  the  summons,  or  of  the 
mandate  for  the  commencement  of  the  special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading, 
or  a  memorandum  of  the  filinpr  of  each  written  pleading. 

^1 
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5.  Each  adjournment;  staling  upon  whose  application,  and 
to  what  time  and  place,  it  was  made. 

6.  The  issuing  of  a  venire;  stating  upon  whose  application  it 
was  issued,  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jur7« 
the  names  of  all  the  persons  returned  as  having  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attended; 
and  who  were  sworn. 

8. -The  name  of  each  witness  sworn  upon  the  trial;  stating  at 
whose  request  he  was  sworn;  each  objection  made  to  the  com- 
petency of  a  witness;  and  the  decision  Uiereupou. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or, 
if  the  jury  disagreed  and  were  discharged,  a  statement  of  that 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it. 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execation; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and 
a  statement  of  any  money  pnid  to  the  justice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  county  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
of  appeal. 

16.  [Added,  1800.]  Such  entries  shall  be  made  in  a  book  which 
must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  be 
resides  and  to  be  designated  as  **  justices'  civil  docket*'  uud  to 
be  the  property  of,  and  a  charge  agaiuBt,  such  town. 

t  B.  t.  987. 1 94S;  L.  1899.  oh.  2XL   In  effect  Sept.  1. 18W. 

§  3141.  The  •ante. 

Each  of  the  entries,  specified  In  the  last  section,  must  be 
made  under  the  title  of  the  action  or  special  proceeding  to  which 
It  relates;  and,  in  addition  thereto,  the  justice  may  enter  in 
like  manner  any  other  proceeding,  had  before  him  in  the  action 
or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket- 
book,  kept  by  a  justice,  ronst  be  kept  open,  during  the  boura, 
when  a  sheriff's  office  Is  required  by  law  to  be  kept  open,  for 
.search  and  examination  by  any  person,  upon  his  reasonabl? 
.request  and  to  a  reasonable  extent 

\    Id.,    (    244. 

I  3142.  Index  to  doeket-book. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  aV. 
the  judgments,  entered  by  him  in  his  docket-book;  and  he  must 
insert  therein  the  names  of  all  the  parties  to  each  jodrnient, 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

Id.,  i  251. 

I  8143.  Pap«r«  to  be  flled* 

A  justice  of  the  peace  must  carefully  file  and  preserve  each 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  In  an  action 
or  special  proceeding. 

Id.,  I  260.  ^ .  IK^A 
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1  3144.  Deposit  of  books  and  papers  vritU  tofrn  or  city 
olerk. 

If  a  justice  of  the  peace,  either  before  or  after  the  expiration 
hi  his  term  of  office,  removes  from  the  town  or  city  wherein  he 
was  elected,  he  must  forthwith  deposit,  with  the  clerk  of  that 
town  or  city,  his  docket-book,  and  all  other  books  and  papers,  iu 
his  custody,  relating  to  an  action  or  a  special  proceeding,  which 
has  been  heard  by  him,  or  commenced  before  him.  A  justice 
who  is  removed  from  office,  must  make  a  like  deposit,  within 
ten  days  after  receiving  notice  of  his  removal,  or  afterwards^ 
upon  the  demand  of  the  clerk  of  the  town  or  city.  But  the 
omission  of  the  justice  to  make  the  deposit,  does  not  affect  the 
validity  of  any  book  or  paper,  so  required  to  be  deposited,  or  ox 
any  proceeding  to  which  it  relates. 

2  B.   S.  267,    SI  252  and  2&3. 

S  3145.  Certificate  In  docket-book  deposited.      . 

A  justice  of  the  peace  must  make,  in  each  docket-book  depos* 
ited  by  him,  as  prescribed  in  the  last  section,  a  certificate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered, 
therein,  was  duly  rendered  or  made,  as  therein  stated;  and  that 
the  sum.  appearing  by  the  book  to  be  due  thereupon,  has  not 
been  paid,  to  his  knowledge.  / 

Id.,  I  254. 

i  3146.  [Am'd,  1906.]  Town  or  city  clerk  to  demand 
books,  et  cetera,  upon  death,  et   cetera,  of  Justice. 

If  a  justice  of  the  peace  dies,  or  his  office  bocumea  otherwise 
vacant,  the  town  or  city  clerk  must  dmnaud  and  rec«^ive  all  books 
and  papers,  which  belonfjed  to  the  justice  in  his  official  capacity, 
from  any  person  having  thoni  in  his  possession,  and  such  clerk 
may  make  and  issue  a  transL  ript  of  a  judgment  so  rendered  by 
such  a  justice  of  the  penee  and  appearing  upon  the  docket  of 
such  justice  of  the  peace  so  on  file  in  his  office,  upon  receiving 
his  fees  for  the  same,  which  shall  be  the  same  now  allowed  a 
justice  of  the  peace  for  issuing  a  transcript,  and  such  transcript 
so  issued  by  such  clerk  shall  have  the  same  force  and  effect  as 
though  the  same  had  been  issued  by  such  justice  of  the  peace 
during  his  term  of  office. 

Id.,  i  255;  L.  1905,  ch.  436.    In  effect  Sept.  1,   1905. 

§  3147.  Delivery  J  bow  compelled. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town 
or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law, 
where  an  officer  refuses  or  neglects  to  deliver  a  book  or  paper 
in  his  custody  as  such  officer,  to  his  successor  in  office. 

Id.,  §  256. 

I  3148.  Entries  to  be  evidence. 

An  entry  made,  as  prescribed  by  law,  in  the  docket-book,  kept 
by  a  justice  of  the  peace,  and  deposited  with  the  town  or  city 
clerk,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the 
matters  of  fact  stated  therein;  but  the  presumption  may  be 
repelled  by  proof. 

Id.,  §  257. 
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i  8149.  Justice  to  fnrnislt  cople*  of  papers. 

A  justice  of  the  peace  must  furnish,  upon  request  and  pay- 
ment of  his  fees,  to  any  person  interested  in  a  judgment  op  order 
entered  by  him,  a  transcript  of  the  judgment  or  order,  together 
with  a  copy  of  all  the  entries  in  hLs  docket-book,  relating  to  the 
cause:  a  copy  of  his  minutes  of  the  evidr-nce  in  the  cause,  or  the 
substance  of  the  testimony,  if  he  has  not  taken  minutes:  and  a 
copy  of  any  paper  on  file  in  the  causer  or  such  portions  thereof 
as  are  required. 

L.  1841,  ch.  141.  i  1  (4  Edra.  R46). 

$  8150.  Transfer  of  aetton  irlieii  Justtce's  term  expiree,  ete. 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or 
he  is  about  to  remove  from  the  town  or  city,  before  judgment  is 
rendered  in  an  action,  or  a  final  order  is  made'  in  a  special  proceed- 
ing, pending  before  him,  he  must  previously  make  a  written  order, 
reciting  the*  fact,  and  directing  the  action  or  special  proceeding  to 
be  continued  before  another  justice  of  the  same  town  or  city,  nainod 
in  the  order. 

%  8151.  Id.;  when  Justice  Is  »  witneu. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  sDecial  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrestea,  his  attorney, 
Ijresents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the  jus- 
tice, before  whom  the  action  or  special  proceeding  is  pending,  is  a 
material  witness  for  the  defendant,  without  whose  testimony  he  can- 
not safel}'  proceed  to  trial,  setting  forth  therein  the  particular  facta 
and  circumstances,  which  he  expects  to  prove  by  him;  the  justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order. 

See  2  R.  S.  229, 1  21  (2  £<lm.  215) ;  also.  Id.,  1 118,  am'd,  L.  1838.  ch.  243 ;  L.  1875,  oh.  884. 

§  315S.  Proceedings  upon  transfer. 

Where  an  order  is  made,  as  prescribed  in  cither  of  the  last  tw^o 
sec^tions,  the  constable  must  forthwith  take  it  and  all  other  papers 
in  the  action,  with  the  bodjr  of  the  defendant,  if  he  is  under  arrest, 
before  the  justice  named  in  the  order.  The  plaintiff  or  petitioner 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nizance of  the  action  or  special  proceeding,  and  must  proce^ 
therein  as  if  it  had  been  commenced  before  him.  Costs,  recorered 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedings 
before  the  justice  to  whom  the  cause  is  transferred. 

9  3153.  Penalty  for  not  pnylnir  over  money. 

A  justice  of  the  pence,  who  neglects  or  refuses,  within  a  rea- 
sonable time  after  demand,  to  pay  any  money,  collected  by  him 
in  his  official  capacity,  to  the  person  entitled  thereto,  is  guilty 
of  a  misdemeanor,  and  shall  be  punished  accordingly.  A  con- 
viction also  operates  as  a  forfeiture  of  his  office. 

Section  259  of  R.  8. 


c.  19, 1. 12  MISCELLANEOUS.  §§  315t-58 

f  3164.  Action  on  Ji^derment  of  Jnntlce. 

In  an  action  npon  a  judgment  of  a  justice  of  the  peace,brouRht 
in  the  county  wherein  it  was  rendered,  within  five  years  after 
the  rendition  thereof,  against  a  defendant  upon  whom  the  sum- 
mons was  personally  served,  no  costs  can  be  recovered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out 
of  office,  or  otherwise  incapable  of  acting;  or  has  removed  from 
the  county:  or  where  one  of  the  partie«  has  died:  or  where  the 
docket  of  the  judgment  has  been  lost  or  destroyed. 

Co.  Proe.,  1 71.  last  olaoM. 

g  31S5.  Id.  I  proof  of  Jadgrment,  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is. dead,  or  out  of  office,  or  otherwise  incapnble  of 
acting:  or  has  removed  from  the  county;  or  cannot  be  foniid 
therein;  the  original  docket-book  of  the  justice  is  presumptive 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law:  Imt 
the  presumption  may  be  repelled  by  woof.  If  the  docket-b  ok 
is  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  rensonjible 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  otlicr  question  of  fact. 

Sections  266  and  267,  R.  S. 

I  815G.  Bxecation  of  mandate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authoiized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenevef  he  deems  it  expedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mnndate,  any  propor  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  has  all 
the  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

Sections  271  and  272.  R.  S.    See  $  2886,   ante. 

I  816T.  Constable  to  execute  mandates  in  person. 

A  constable,  to  whom  a  mandate  is  directed  and  ^delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof,    lie  cannot  act  by  deputy  in  such  a  case. 

Section  278,  R.  S.    See  i  28S5,  ante. 

f  3158.  Sheriff  to  not  -vvliere  execution  of  mandate  Is  re- 
sisted. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
peace,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution  thereof,  he  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certificate, 
stating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  execute  the  mandate;  and  he  is  subject 
to  all  the  liabilities  attaching  to  a  constable  in  executing  it. 
Sections  104,  105,  and  106  of  this  act  apply  to  a  mandate  deliv- 
ered to  a  sheriff,  as  prescribed  In  this  section. 

U—    li  KH-106,  ante. 
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CHAPTER  XX. 

Provisions  Relating  to  Certain  Courts  in  Cities,  and 
the  Proceedings  Therein. 

TITLE     I.—  The  Citr  Court  of  the  City  of  New  York. 

TITLE    II.— The  Haror's  Covrt  of  the  €ttf  of  Hadnon,  abd  the  Becorden* 
Coarts  of  the  Citieii  of  t'tica  and  Oswego. 

TITLE  III.- The  City  Court  of  Yonkers. 

TITLE  IT.— The  District  Courts  of  the  City  of  New  York,  aad  the  JuatioM* 
Courts  of  the  CUIes  of  Albany  and  Troy. 

TITLE    T.— TlM  Municipal  Court  of  the  City  of  Rochester.' 
TITLE  I. 
The  city  couft  of  the  city  of  New  York. 

Article  1.  ProTlsIona  grpnorally  appllcabl«»  to  proceedlnirs  In  the  conrt. 

2.  Provialons    oxclnsively    applicable    to    the    procoodlnjfs.    othfr    than 

appeals,  Id  nn  ordinary  action. 

3.  ProvtRions    exclusively    applicable    to    the    proceedings,    other    than 

appeals,   in  certain  marine  causes. 

4.  Appeals. 

ARTICLIfi  FIRST. 

ProD^isioiis  generally  applicable  to  proceedings  in  the  court. 

Sec.  8169.  rruvlsious.   applying  generally  to  courts  of  record,   aubiect  to  cer- 
tain qunllflcatlons. 
3160.  Certain  sections  not  to  apply  to  New  York  city  court;  wh*  •  boi»> 
.  resident. 

I         :5ini    TiTiii-  lor   eervlce  of  notices. 

31 02.  Serrice  of  notice  of  trial;  flllug  of  note  of  Issue 
'6li*.i.  When   court   may   relieve   from   imprisonment. 
31ti4.  Money;   how  paid   into   the  eourt. 
31U4a.    Fees  of  clerk  of  New   York  city  court. 

S  aiOO.  [Aiu*d,  1907.]  Provlnion«9  applTins  Kener»llT  to 
courtM  of  fecordy  Mubject  to  certain  «iuttliiie4itions. 

Ench  of  tho  foroptMiig  provisions  of  tlii.s  ju-t  which  is  mado.  by 
ohaptor  twouty-sefond  of  this  act.  applirablo  to  tho  city  court 
of  the  city  of  New- York,  or  generally  to  courts  of  record,  ia  sub- 
ject to  tho  qualifications  and  exceptions  expressed  or  phiinly  im- 
plied in  this  title. 

L.   1872,    ch.  029,   §  2;  am'd  l^  1907,  cb.  707.     In  effect  Aug.   12,   1907. 

§3160.  [Am'd,  1896,  10O2.]  Certain  acctlona  act  to  ni»iily 
to  New  York  city  coart;  who  a  non-reaident. 

Sections  four  hundred  and  thirty-eight  and  six  hiindrpd  and 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nine 
teen,  both  inclusive,  and  sections  six  hundred  and  thirty -six, 
eight  hundred  and  twenty-seven  and  ten  hundn^d  and  fifteen  of 
this  act  do  not  applv  to  an  action  or  a  special  proceeding  bronght 
in  the  city  court  of  the  city  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirty-two  hun- 
dred and  sixty-eight  and  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  action   in  the   court,  prosecuted   as 

Krescribed  in  article  third  of  \h'\>  title;  or  where  an  undertaking 
AS  beeu  given  a«  prescribed  in  section  thirty-on«  hundred  and 

006 


c.  20, 1. 1.  a.  1  CITY  COURT  OF  N.  Y.  §§  3161-62 

8ixty>five  of  thig  net.  A  plaintiff,  in  an  action  brought  in  the 
court,  who  has  an  office  for  the  regular  transaction  of  business 
in  person,  \\ithin  the  city  of  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  .sections  thirty-two  hundred  and 
sixty-eight  and  thirty-two  hundred  and  sixty-nine  of  this  act. 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
code  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  of  the  city  of  New  York. 

L.  1896,  ch.  954.    See  |  1013.    L.  1902,  ch.  ai5.    In  effect  Sept.  1,  1002. 

18161.  [Am'd,  1002.]  Time  for  •err^ce  of  noticeii  In  New 
York  city  court* 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

f.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
given  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  i 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty -eight  of  this  act;  notice  of  an  application  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  affidavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is-  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sufficient. 

L.  1872,  ch.  629,  ff  6  and  14;  L.  1874,  ch.  645,  g  2;  L.  1875,  ch,  479,  §§  17 
and  GO;  also,  I  51,  subd.  10;  L.  1002,  ch.  Hilt.    In  effect  Sept.  1,  1002. 

(S162.  [Am'd,  1002.]  Service  of  notice  of  trial;  flllns  of 
note  of  lasne. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  tliis  and  the  last  section  do  not 
apply  to  a  case  where  special  provision  is  otherwise  made  in 
article  third  of  this  title. 
Sett  L.  1«74,  ch.  645,  |  3;  L.  1902,  ch.  615.   In  effect  Sept.  1,  1908. 
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§  8108.  ^Vhen  court  may  relieve  from  Imprlfionment. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
confined  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execution 
((gainst  the  person,  issued  in  an  action  brought  m  the  court,  is 
physically  unable  to  endure  the  confinement,  and  that  he  cannot 
procure  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
liberties,  as  the  case  requires,  the  court,  or  justice  thereof,  ma3', 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  hiui 
from  custody.  The  sheriff  must  obey  such  an  order.  After  such 
a  release  from  an  execution  against  tiie  person,  another  execution, 
ji gainst  the  person  of  the  judgment  debtor,  cannot  be  issued  upmi 
the  judgnient;  but  the  judgment  creditor  may  enforce  the  judg- 
ment against  property,  as  if  the  execution,  from  which  the  jivlg- 
!nent  debtor  was  released,  had  been  returned  without  his  bein^ 
taken. 

See  L.  1875.  ch.  470,  part  of  I  10. 

S  8164.  Money;  Ko^¥  paid  Into  the  court. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city. of  New-York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

S  :1104a.  [Added,  1966.]  Fees  of  clerk  of  New  YorV  ctfr 
conrt. 

The  clerk  of  the  city  court  of  the  city  of  New  Y'ork  is  entitle<l 
to  receive  for  the  use  of  the  city  of  Now  York,  f<»r  the  services 
performed  by  him  the  following*  fees  and  none  other:  l^^or  filing 
a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars; 
for  entering  final  judgment  in  an  action,  including  the  tiling  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.  For  filing  ami 
entering  an  order  directing  the  change  of  nnnie,  one  dollar  for 
each  name  so  changed.  For  entering  nny  other  order  or  an  inter- 
locutory judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  otlior  coj)y  of  an  order,  record,  or  other  pjiper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  co[)y  thereof  twelve  cents.  For 
filing  and  entering  an  assignrnpnt  of  a  judgnient  tweut.v-five 
cents,  and  for  certifying  a  coi>y  thereof  twelve  cents.  For  filing 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
script of  the  docket  of  a  judgment  twelve  cents.  For  an  extract 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctnesM' 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  cents 
for  each  folio.  For  a  certificate  other  than  herein  described, 
twenty-five  cents.  For  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
prmted  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  But  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitle<l  to  any  fees  therefor.  And  the  paper  so  proved 
by  stipulation  .shall  he  received  by  the  clerks  of  all  the  courts 
and  by  the  courts  and  shall  be  used  or  filed  with  the  same  force 
and  effect  as  if  certified  by  a  <  Icrk  of  the  coutt. 
Added  L.  1009,  ch.  273.    In  vftwt  Apr.  19,  1000. 
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ARTICLE  SECOND.. 

ProvisioriB  exclusively  applicable  to  the  proceedings,  other  than 
appeaiSy  in  an  ordinary  action. 

Sec.  S165.  Summons. 

3166.  Time   for   service   of   pleadlDgs,    etc. 

3167.  Eaforcement  of  certain  Judgments  In  fsTor  of  workinjr  womsn. 

3168.  Time  for  non-acceptance  and  jiistilicatlOD  of  bail,  etc. 

3169.  Proof  necessary  to  obtain  warrant  of  attachment. 
8170.  Service  of  summonn  without  the  city,  or  by  publication. 

3171.  Commission    to   take   testimony. 

3172.  Court  may  refer  question  arising  upon  a  motion. 

8173.  Time    for   Uling   decision    upon   a    trial   by   the    conrt.    Id.;    whon 

sufficient. 

8174.  Counterclaims. 

8176.  Perishable   property  may  be   sold. 

3176L  Portion   of  verdict,   etc.»    may   be   remitted. 

I  S166.  Samniona. 

The  summons,  in  an  action  brought  in  the  court,  must  state  that 
the  time;  within  which  the  defendant  must  serve  n  copy  of  his 
answer,  is  six  days  after  the  service  thereof,  exclusive  of  the  day 
of  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may^  upon  satisfactory  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New- York;  or,  where  there  are  two  or 
more  plaintiffs,  oj  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  to  the  summons; 

-  and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  ns  a  condition  of  grant- 
ing the  order,  require  the  plaintiff  to  give  an  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  be  rendered  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New-York^  or  by  publication,  is  granted,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  servo 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons,  requiring  the  defendant  to 
answer  within  a  shorter  time,  has  been  issued,  as  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivision  is  granted, 
the  justice  granting  such  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  w^ithout  the  city,  pursuant  to  the  order,  must  correctly 
state  the  time. 

L.  1872,  ch.  29.   S  6;  L.   1874.  ch.  545.   {  1. 

I  8166.  Time  for  »ervlce  of  pleadlMgra,  ete.  , 

The  time,  within  which  a  defendant  in  a  case  specified  in  sec- 
tion 479  of  this  act  must  demand  a  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  ns  prescribed  in  that  section,  and  tho  t'mo,  within 
which  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be 
served,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  the 
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game  nninber  of  days,  as  Btated  in  the  summons,  within  which 
tlM?  defendant  is  required  to  serve  a  copy  of  his  answer,  after 
service  of  the  snmiuong.  But,  except  as  otherwise  proEcribed  in 
section  31S5  of  this  act,  a  defendant,  arrested  before  answer,  has 
ten  days  after  the  arrest,  within  wliich  to  demand  a  copy  of  the 
complaint  or  to  servo  a  copy  of  his  answer,  as  the  case  requires; 
and  judgment  must  be  stayed  accordingly. 

§  »167.  [Repealed  by  L.  1907.  ch.  707.1 

S  31G8.  Time  for  non-aoceptanoe  and  Juatlflcation  of  l»mll» 
etc. 

The  time  for  taking  certain  proceedings,  in  an  action  brought  In 
the  court,  is  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days 
after  the  delivery,  to  the  plaintiff's  attorney,  of  certified  co|»ies  of 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  in  sec- 
tion 577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  days 
after  service  of  the  notice  specified  in  subdivision  first  of  this 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  under- 
taking given  by  the  plaintiff,  as  security  for  the  defendant's  costs 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  a 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  the 
justification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 

L.  1876,  ch.  470,  {f  16  and  17;   also,   |  CI,  buImI.  9. 

I  8168.  [Am*d,  1809.]  Proof  necessary  to  obtain  wmrrojit 
of  attachment. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachinent 
against  proi)erty,  he  must  show  by  afiidavit,  to  the  satisfaction 
of  the  juKtice  granting  it,  that  a  »ufhcieut  cause  of  action  exists* 
against  the  defendant,  to  recover  damages  for  one  or  more  causes 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  an 
amount  stated  in  the  affidavit,  which,  if  the  action  is  to  reoorer 
damages  for  breach  of  contract,  must  be  stated  over  and  above 
all  counterclaims  known  to  the  plaintiff;  and  also  that  the  case 
is  within  one  of  the  following  subdivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  or  l>eing  a 
natural  person  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  an  ndult  and  a  resident  of  the 
borough  of  Manhattan  in  the  city  of  New  York,  has  departed 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  himself  concenled  therein,  with 
like  intent:  or  that,  after  proper  and  diligent  effort  to  ascertain 
the  place  of  the  .sojourn  of  such  a  resident  ad  nit  defendant,  the 
same  cannot  be  ascertained. 

3.  That  the  defendant,  being  nn  adult,  has  removed,  or  is  about 
to  renaove,  property  from  the  State,  with  intent  to  defraud  his 
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creditors,  or  that  he  has  assigned,  disposed  of,  or  sefreted,  or  is 
about  to  assign,  dispose  of,  or  eecrete  property,  with  the  like 
Intent. 

4.  That  the  defendant,  being  an  adult  and  a  resident  of  that 
borough  has  been  continuously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  the  warraat,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force. 

SeeL.  1981,  oh.  800.  tt  88.  84  and  47;  L.  19n,  oh.  688 ;  we,  alto.  L.  1S76,  oh.  188 ;  L.  1889, 
eh.  296.    In  effect  Sept.  U  U89. 

I  3170.  Service  of  vmnmona  'vrltbont  the  olty,  orlby  pub- 
lication. 

An  order,  directing  the  service  of  a  summons,  either  without 
the  city  of  New- York,  or  by  publication,  may  be  granted  by  tho 
court,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  attachment  has  been  issutnl,  as  prescribed  in  the  last 
section,  and  personal  service  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 
of  the  court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the 
summons  without  that  city  may  be  made,  as  directed  in  the 
order,  either  within  or  without  the  State.  Sections  440  to  445, 
both  inclusive,  and  sections  C38,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  the  same,  and  subsequent  thereto; 
substituting  the  words,  "the  city  of  New-York",  in  place  of  the 
words,  "  the  State "  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable  age 
and  discretion,  if.  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874,  cb.  646,   {  3.    See,  also,  §  438,  subd.  3,  ante. 

i  3171.  CominUfflon  to  take  teatlmony. 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions : 

1.  The  words,  "the  city  and  county  of  New-York,  or  either 
of  the  counties  of  Richmond,  Kings,  Queens,  or  Westchester  , 
must  be  regarded  aa  substituted,  in  place  of  the  words,  "the 
State  *\  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  Bet- 
tied  only  by  a  justice   of  the  court.  ^ 

3.  A  commission,  or  order  to  take  denositions.  issued  or  granted, 
pursuant  to  that  article,  may  be  executed  either  within  or  with- 
out the  State. 

L.  1662.   ch.  389,  {  8.    Se«  ante,   S  887. 
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I  8172.  Coart  may  refer  Qiieiitlon  arlnlner  upon  a  motion* 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  con8cnt  of  the  other,  by  ordcFj  direct 
a  reference,  to  determine  and  report  upon  a  questioa  of  fact, 
arising  upon  a  motion,  in  any  stage  of  au  action, 
L.  1876,  ch.  479,  f  55.    See  ante.  |  887. 

i  8173.  Time  for  flllngr  deciitlon  upon  a  trial  by  the  oomrt. 
Id.  I  fri&en   snllioient. 

'.  The  time  within  which  the  docision  of  the  court  must  be  filed, 
(in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
.the  cause  is  finally  submitted.  The  decision  of  the  court,  in  a 
case  specified  in  section  1022  of  this  act,  is  sufficieut  if  it  directs 
the  judgment  to  be  entered  therenj)on;  but,  if  bo  required  by  a 
party  appealing,  the  justice  by  whom  tae  decision  was  made, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him,  make,  and  file 
with  the  clerk,  a  special  decision,  stating  separately  the  facts 
found,  and  the  conclusions  of  law, 

L.    1872,    ch.    620,    S  4. 

{  8174.  Connterclalm*. 

A  counterclaim,  specified  in  subdivision  second  of  section  501 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction 
of  an  action  founded  thereupon;  except  that,  in  an  action  brought 
by  an  executor  or  administrator,  any  counterclaim  may  be  inter- 
posed, which  could  be  interposed,  In  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  tliereiipon,  in  fuvor  of  the  defendant,  may  be 
rendered  for  any  sum. 

S  8176.  Perlmhable  property  may  be  sold. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  deems 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.  1874,  ch.  645,   S  0. 

S  8176.  Portion  of  verdict,  etc.,  may  be  remitted. 

A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assess- 
ment of  damages,  or  the  execution  of  a  reference  or  writ  of  in- 
Iquiry,  may  remit  any  portion  thereof,  and  take  judgment  for  the 
residue. 

:>e  L.   1867,  ch.  844,   8  49. 
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article:  third. 

ProvUiofiM  txdusivay  applicable  to  the  proceedings,  other  than 
appeals,  tn  certain  marine  causes. 

See.  ai77.  Arrest  in  certain  marine  causee.    Court  may  regoUte  byfMMTftl 
roles. 
8178.  Id.;  contenta  of  order  of  arrest. 
S179.  Id.;  proceedings  on  arrest. 
8180,  3181.  Id.;    ball  or  deposit  before  return. 
8182.  Id.;   ball  or  deposit  after  return. 
8188.  Id.;  when  and  how  defendant  to  remain  in  enstody. 

8184.  Id.;  return  of  summons,   etc. 

8185.  Td.;   proceedings  after  return. 

8186.  I<1.;  trial. 

8187.  Ordinary  action  may  be  brought  for  like  caose. 

9  8177.  Arrc!«t  tn  certain  ntarine  eanaea.  Conrt  may  re«m« 
late  by  general  rules. 

In  an  action  specified  in  subdivision  second  of  section  317  of  this 
act,  the  plaintiff  may  apply  for  an  order  of  arrest,  to  accompanj 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  next 
section.  If  such  an  order  is  granted,  the  proceedings  in  the  action 
*  must  be  conducted  as  prescribed  in  thk  article.  The  justices  of 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  one 
or  more  general  rules,  attested  by  the  hands  of  the  justices 
making  the  same,  and  filed  with  the  clerk,  regulate  the  manner 
in  which  an  application  for  such  an  order  may  be  made,  and  the 
cases  in  which  an  undertaking  may  be  dispensed  with.  Until 
regulations  are  so  estnbliRhod,  the  justice  to  whom  the  applica- 
tion is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
undertaking  thereupon. 

See  U  1872.  ch.  62B,   part  of  f  6. 

f  SI 78.  Id.$  contents  of  order  of  arrest. 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
whej)  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  his  personal 
attendance  at  the  opening  of  the  court,  on  the  next  day  there- 
after, when  it  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  R.  L.  1813,  883-389.  «{  110,  111,  118,  119,  120,  121,  128,  124,  127-lW): 
alao.  L.  1872,  cb.  629,  S  6. 

f  3179.  Id.?  proeeedingrs  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the  sniiie  time,  serve  upon  him  the  summons;  and 
also  a  copy  of  the  order  of  arrest,  and  of  the  papers,  upon  which 
It  was  granted.  He  must  forthwith  bring  the  defendant  before 
the  court,  at  the  chambers  thereof;  if  the  court  is  then  in  ses- 
sion at  chambers:  otherwise,  unless  bail  is  given,  as  prescribed 
in  the  next  section,  ho  must  take  the  defendant  to  the  jail  of  the 
city  and  county  of  New- York,  for  the  confinement  of  prisoners 
in  civil  causes.'  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter,  when  the  court  is  in  session 
at  chambers,  the  sheriff  must  take  the  defendant  from  the  jail, 
and  bring  him  before  the  court. 
88  Ma  ^  - 
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S  3180.  Id.;  bail  or  deposit  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a  writ- 
ten undertaking  to  the  plaintiii,  in  the  sum  specified  in  the  order 
of  arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the 
defendant  will  attend  in  person  at  the  opening  of  the  court,  at 
the  chajnbers  thereof,  on  the  next  day  thereafter  when  It  is 
there  in  session;  or  ne  may  deposit  with  the  sheriff  the  auui 
specified  in  the  order  of  arrest.  In  either  case,  the  sheriff  most 
forthwith  release  him  from  custody. 


§  3181.  Tbe  i 

Where  bail  is  given,  as  prescribed  in  the  last  sectioDj  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  if  the  sher- 
iff so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
to  procure  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  exoiration  of  the 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  8164  of  this  act. 

I  8182.  Id.;  boil  or  deposit  after  return. 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  cus- 
tody to  ball,  or  allow  him  to  make  a  deposit;  and  may  direct  his 
release,  upon  his  giving  bail,  or  making  the  deposit  accordingly. 
The  sum  to  be  deposited,  or  the  sum  specified  in  the  undertaking 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  approved,  by  the  justice;  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  sufiicicucy.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will,  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act.  applies, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 

S  8183.  Id.  I  fvben  and  bofv  defendant  to  rentain  in 
custody. 

Unless  bail  is  given,  or  a  deposit,  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by 
virtue  of  the  order  of  arrest,  until  final  judgment  in  (be  action; 
and,  if  the  judgment  is  against  the  defendant,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  be  brought  into  court,  at  the  time  of 
the  trial;  and  it  may,  in  its  discretion,  direct  him  to  be  brought 
into  court  at  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

{  3184.  Id.;  return  of  summons,  etc. 

The  sheriff,  after  serving  the  summons  nnd  executing  the 
order  of  arrest,  must  make  a  full  rot  urn  of  his  proceedings  there- 
npon,  to  the  court  at  chambers.  The  return  must  be  made  forth- 
with, unless  the  court-  is  not  then  in  sossion  nt  chambers:  in 
which  case,  it  must  be  made  immodiatoly  after  the  opening  of 
the  court,  on  the  first  day  thereafter,  when  it  is  there  in  session. 
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If  the  defendant  has  given  bail,  the  undertaking  ol  the  bail  must 
be  returned,  to  be  delivered  to  the  plaintiff  when  the  couri  ao 
directs. 

S  8185.  Id.  I  prooeedlnira  after  return. 

Unless  both  parties  sooner  appear,  the  court  must  wait  one 
houf  after  the  return;  or,  if  the  defendant  has  given  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiration  of  the  hotjr,  as  the  busiue88  upon 
which  the  court  is  then  engaged  will  permit,  the  court  must  take 
up  the  cause.  If  the  plaintiff  does  not  then  appear,  a  judgment 
dismissing  the  complauit,  with  conts,  must  be  rendered.  If  the 
defendant  does  not  then  attend  in  person,  the  plaintiff  must 
then  make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  attends  in 
person,  the  pleadings  must  then  be  made,  and  issue  must  be 
joined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If 
either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  issue;  otherwise  the  issuo  must  be 
tried  by  the  court,  without  a  jury, 

I  8186.  ia.|  trUtl. 

Where  a  trial  by  jury  is  duly  demanded,  the  courr  at  cham« 
bers  must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
such  notice  as  it  deems  proper,  or  without  notice;  it  may  also 
direct  that  the  action  have  a  preference  upon  the  day  calendar, 
either  generally  or  for  a  particular  day;  and  it  may  give  such 
direction  as  it  deems  proper,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
fendant is  in  default,  the  evidence  must  then,  or  at  such  subse- 
quent time,  either  at  chambers  or  at  a  trial  term  or  special  term. 
as  the  court  at  chambers  appoints,  be  given;  and  thereupon  final 
judgment  must  be  rendered.  But  the  issue  must  be  appointed  to 
be  tried,  within  six  days  after  the  joinder  thereof.  uTiless  both 
parties  assent  to  a  longer  time;  or  a  trial  by  jury  is  demanded, 
and  there  is  no  term  of  the  court,  at  which  it  can  be  had,  within 
that  time.  The  trial  cannot  be  adiourned,  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joinder 
of  Issue. 

I  8187*  Ordinary  action  may  be  bronarht  for  like  cause. 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  conducting  iu  the  ordinary  manner  an  action,  for  r,  cause 
specified  in  subdivision  second  of  section  317  of  this  act. 
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article:  fourth. 

Appeals, 
(Amended.  1902.) 

Sec.  3188.  Appeal  from  a  Judgment. 

3189.  Idem;  from  an  order. 

3190.  Time  to  appeal  and  procoedlngfl  thereupon. 

3191.  Appeal    to   appi>llate   division  of   the   supreme   court  and   la    what 

cases. 

3192.  Idem;    procoedlnirs  rofirnlatod. 

3193.  Idem;  within  what  time. 

3194.  Idem ;  determination  upon   appeal,   how  enforced.  Idem ;  where  new 

rrJi*  *»»t  icfoper**  granted. 

S  8188.    [Ain*d,  1805,  1902.]    Appeal  from  a  Jndflrment. 

An  appeal,  to  the  Rupreme  court  may  be  taken  from  a  final  or 
interlocutory  judgment  rendered  in  the  city  court  of  the  city  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  the  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocutory 
judgment  rendered  in  the  supreme  court  as  prescribed  in  section 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  18B3,  ch.  617,  «  5:  L.  1872.  ch.  029,  §{  9  and  11;  L.  1896.  ch.  M6;  L.  190S. 
ch.  51i.   In  effect  Sept.   1,  1002. 

I  3180.    [Ain*d,  1805,  1902.]    Idem;  from  an  order. 

An  appeal  to  the  supreme  court  may  also  bo  taken  from  an 
interlocutory  judgment  rendered,  or  an  order  made  at  chambers, 
or  at  a  special  term  or  a  trial  tonn  of  said  city  court,  or  from  an 
order  made  by  a  judjje  thoret)f  out  of  court,  in  a  case  where  an 
appeal  may  be  taken  to  tho  ai>pcllate  division  of  the  supreme 
court  from  an  interlocutory  judjrment  rendered,  or  an  order  made, 
in  like  manner,  a.s  proscribed  in  sedion.s  thirteen  himdred  and 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  this  act.  I'^pon  such  an  appeal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below. 

L.  1872.  ch.  629.  9f  0  and  10;  L.  1895,  ch.  946;  L.  1902,  ch.  515.  In  effe<*t 
Sept.  1,  1002. 

!|  aiOO.  [Am*d,  1002.]  Time  to  appeal  and  proeeeAln^a 
thereupon. 

An  appeal,  authorized  by  either  of  the  Inst  two  sections,  muftt 
be  taken  within  ten  days  after  service  of  a  copy  of  the  judgment 
or  order  appealed  from,  and  a  written  notice  of  the  date  of  the 
entry  thereof.  In  every  other  respect,  titles  first,  third  and  fourth 
of  chapter  twelfth  of  this  act,  so  far  as  the  same  are  applicable 
thereto,  apply  to  and  povcrn  an  appeal,  taken  as  prescribed  in 
either  of  the  last  two  sections. 

L.  1902.  ch.  515.    In  effect    Sept.  1,  1902. 

8  ai»1.  [Am*d,  1805,  1002.]  Appeal  to  the  appellate  dl- 
vlnlon  of  the  iinpreme  court t  In  what  catieB. 

An  appeal  to  the  appellate  division  of  the  supreme  court  in  the 
first  judicial  (k'partment  may  be  taken  fnmi  the  judgment  or 
order  entered  upon  the  determination  of  an  appeal  taken  as  pre- 
scribed in  section  thirty-one  hundred  and  eighty-ei,^ht  and  thirty- 
one  hundred  and  eighty-nine  of  this  act,   provided   such  appeal 
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be  allowed  by  order  made  at  the  term  at  which  such  appeal  was 
determined  or  at  the  term  next  after  judgment  is  entered  upon 
such  determination  and  provided  further  that,  where  such  appeal 
is  from  an  order  granting  n  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  hi^  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  against  him. 

Co.  Proc..  §  352;  L.  1874.  ch.  545,  f  9;  L.  1806,  ch.  046;  L.  1002.  cb.  S15. 
In  «»ffoot  Sopt.  1,  1002. 

13102.  rAin*d,  1902.}  Practice  and  proceedings  on  appeal 
to  appellate  division  of  nnpreme  court. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  at>plic'able  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 
See  L.  1874.  ch.  545.  8  0;  L.  1002,  ch.  615.   In  offect  Sept.  1,  1902. 

{  3183.    [Am'd,  1895,  1002.]    Idem;  v«'it1iin  wl&at  time  talcen. 

An  appeal,  authorized  by  section  thirty-one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 

L.   1W5.  ch.  946;  L.  1902.  ch.  515.    In  offect  Sopt.   1,  1902. 

8  3104.  [Anrd,  10O2.]  Idem)  determination  upon  appeal, 
hoTr  enforced.  Iilenij  M'here  new  trial  ^vnm  properly 
fcruntcd. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  muKt  render  judgment  abso- 
lute upon  the  right  of  the  appellant:  and  thereupon  an  assessment 
of  damages,  or  any  other  ijroeeedings,  requisite  to  render  the 
judgment  effectual,  may  be  had  in  the  city  court  of  the  city  of 
New  York. 

L.   1002,  ch.  615.    In  offoct,  Sopt.  1,  1902. 

S  3]0'i-a.  (Added,  10O4.]  Appeals  from  tlie  citr  court  of 
llie  city  3f  New  York. 

AVhere,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
scril>eii  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
service  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  ceujt  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  c(»rtifitd  by  a  clerk  of  the  court. 

L.  1904,  ch.  430,     In  effect  Sept.  1,   1004. 

f  8106.  (Repealed  Jan.  1,  189<3;  L.  1895,  ch.  946.] 
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TITLE  11. 

The  mayor's  court  of  the  city  of  Hudson,  and  the  recordc  V 
courts  of  the  cities  of  Dtica  and  Oswegro. 

[Mayor's  Conrt  of  City  of  Hiulson  sa]>ersedod  hv  CMv   Court 
of  the  City  of  Hudson  by  L.  1805,  ch.  751,  §§  127-142.] 

Sec.  81M.  ClTil   juriadlcHon    prescribed. 

3107.  Certain  pending  actions,  etc.,  trnnsferred  to  supreme  conrt. 

3108.  Id^;   eettaln  papers,   etc.,   to  be  transmitted   tu  county  clerk* 

3109.  Power  of  Bupi*emo  court,   In  actions,   etc.,  so  traaaferreO. 
8200.  ProocedlngB    In  case   of   Judge's  disability. 

3201.  Service  of   subpoonas. 

3202.  Effect  of  this  title   limited. 

i  3190.  Civil  JurlMdlctlon   prescribed. 

The  civil  jurisdiction  of  tlie  mayor's  court  of  the  city  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court-  by  a 
provision  of  a  statute  incorporating,  or  otherwise  specially  re- 
lating to  the  government  of,  the  city  wherein  the  court  is  located. 
Co.  Proc.,   f  33. 

{  8197*  Certain  pendinv  actlona,  etc.,  transferred  to  ■«• 
preme  court. 

Every  civil  action,  now  pending  in  either  of  those  courts,  other 
than  an  action  specified  in  the  last  section,  is  hereby  transferred 
to  the  supreme  court;  aud  the  subsequent  proceedings  therein* 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  action 
had  been  commenced  in  the  supreme  court. 

{  3108.  Id. I  certain:  papers,  etc.,  to  be  transmitted  to 
county  clerk. 

All  judgment>rolls,  and  other  records,  and  all  books  and  paiiers, 
relating  exclusively  to  civil  actions,  other  than  an  action  specified 
in  the  last  section  but  one,  now  remaining  in  either  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
preserved  among  the  records  of  his  office.  The  expense  of  so 
doing  is  a  county  charge. 

I  3180.  Power  of  supreme  conrt,  la  actions,  etc,  so 
transferred* 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
final  judgment  heretofore  rendered  by  either  of  those  courts,  in 
a  civil  action,  other  than  an  action  specified  in  section  319d  of 
this  act,  with  like  power  an,d  effect,  as  the  court  in  which  it  was 
commenced  might  have  so  done,  if  this  act  had  not  been  passed. 

§  3200.  Proceedings  In  case  of  Jndflpe's  disability. 

The  county  court  of  the  county  in  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  section 
3196  of  this  act,  upon  proof.  l>y  affidavit,  that  the  judge  thereof 
is,  for  any  cause,  incapable  of  noting,  either  generally  or  in  the 
particular  action.  Sections  P*\4,  o45,  and  346  of  this  act  apply 
to  such  an  order  of  hm- ovm).  rwd  to  the  proceedings  subsequent 
thereto.  The  proceedings  oul  i\quont  to  tfie  order  are  the  same, 
as  in  an  action  brought  in  the  county  court,  except  that  coits 
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must  be  awarded,  as  if  the  action  had  remained  in  the  court 
from  which  it  was  removed. 
Go.  Proc.,  part  of  (  33. 

i  3201.  Ser-vice  of  subpoenas, 

A  snbpoena,  issued  out  of  either  of  those  courts,  tnay  be  served 
upon  a  witness,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
be  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  State.  The  sheriff 
is  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
as  if  It  was  issued  out  of  the  supreme  court. 

2  R.   L.  605,  ch.   86.   f  18. 

S  3202.  Bffect  of  tbla  title  limited. 

This  title  does  not  affect  any  provision  of  law  conferring  upon 
a  judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
tion, power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 
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TITLE  HI. 
The  city  court  of  Yonken, 


, ,  iBrlidietloD  In  cItU  actions. 

tm.  hut  aection   qoallJled. 
taOB.  BommoDS.  wbere  terved. 

not.  Tbla  title  doet  nat  affect  Jurisdiction  ef  tb%  cwxi,  «te..  In  Bp«cla} 
procaedlnsa. 

I  S208.  Jvrlndletion  In  eiiril  action*. 

■  The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  the 
following  civil  actions  only: 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chattels, 
with  or  without  damages  for  the  taking,  withholding,  or  deten- 
tion thereof- 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property 
in  the  city  of  Yonkers,  created,  as  prescribed  by  statute,  in  favor 
of  a  person  who  has  performed  labor,  or  furnished  materials  to 
be  used,  in  erecting,  altering,  or  repairing  a  building,  building 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paving, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  an4  every 
other  improvement  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
ceeding one  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

See  L.  187S,  eta.  61.  SS  1  ftod  8;  U  1874,  ch.  171,  |  1;  L.  1876.  cb.  X»,  1 1; 
L.  1878.  ch.  186,  19  1  and  2. 

I  8204.  [Am'd,  1888.]    Lmnt  ■ectlon  avalllled. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following  limitations   and   regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollarf«. 
exclusive  of  interest,  and  costs  as  taxed;  except  where  it  is 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  a 
special  proceeding  in  the  same  court,  or  before  the  city  judge. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  tie 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  whore  the  money  is  payable  iu 
instalments,  successive  actions  may  be  brought,  for  the  instal- 

■  monts,  as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an 
executor  or  administrator,   in  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  in  a 
town  of  Westchester  county,  adjoining  that  city;  or  a  warrant 
of  attachment  is  granted  to  accompany  the  summons,  and  levie<l 
upon  property  of  the  defendant,  withm  that  city:  or  the  action 
is  brought  to  recover  one  or  more  statutory  penalties,  by  the 
city  of  Yonkers,  or  one  of  its  officers  or  boards  of  commissioner?*, 
^uch   warrant  of  attnclimont  '-^"st  be  granted  and  subsequent 
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proceedings  taken  in  accordance  with  the  proyisions  and  re- 
quirements herein  relating  to  attachmeiita  in  courta  of  juaticea 
of  the  peace. 

L.   1888,   eh.   494. 

I  3205.  Sniumoiis,  fFhere  acrTed. 

The  summons,  In  an  action  brought  in  the  conrt,  may  be  serred 
at  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

I  8806.  Tlftta  title  does  not  allect  Juvtadletion  of  tbo  eonrt, 
ete.y  In  special  proeeedlmvii. 

This  title  does  not  affoct  any  provision  of  law,  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
or  authority,  in  a  special  proceeding:  or  conferring  upon  the  city 
judge  of  Yonkers  power  or  authority,  in  an  action  brought  in 
another  court. 
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TITLE  IV. 

The  district  courts  of  the  city  of  New-Tork,  azid  thA 
justices'  courts  of  the  cities  of  Albany*  and  Troy. 

▲rtkle  1.  PrOTi0iOD6  generally  applictble  to  all  tbe  coarto  tiMcifled  In   this 

title. 
2.  PreTlslons  ezcluBWelj .  applicable  to  the  district  courU  of  the  dty 

ot  New-York. 
8.  ProTlBlona  exclUBlrely  applicable  to  the  jaaticea*  eoarti  oCAlbuiy 

and  Tro7. 

AB.TIGJLB2  FIRST. 

Provisiona  genmxUly  applioable  to  all  the  courts  mecijied  in  tkU 

title. 

See.  8207.  Serrlce  of  complaint  with  anmnona;  proceedings  thereupon. 
82U8.  Id.;  and  proof  of  serrlce. 

8200.  Action  to  be  commenced  bj  service  of  summons. 
8210.  Order  of  arrest;  warrant  of  attachment;   requisition  to  repteTj. 
3211.  The  last  section  qnallfled. 

8212.  Proceedings  where  title  to  real  property  is  In  question. 
8218.  AppealB. 
8214.  Effect  of  this   act,  upon  jarlBdlction  and  proceedings. 

I  saOT.  SerTiee  of  oonaplaint  -wltb  aummomai  prooeedlAva 
tbereapon. 

Section  3126  of  this  act  applies  to  an  action  to  recover  upon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New- York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.  1867.  ch.   344.   f  15;  L.   1873.   ch.   182.   |§  1  and  2. 
{  8208.  Id.  I  and  proof  of  service. 

In  an  action  brought  in  either  of  those  courts,  the  8ummoiii| 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  serreo 
by  any  person  not  a  party  to  the  action;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  attorney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  service  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit;  which  must  state  the  particular  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  in  the  summons,  as  defendant 
therein. 

See  L.  1873,  ch.  182.  1$  1  and  3;  L.  1857.  ch.  844.  fi  16:  L.  1H«2.  ch.  «84, 
i  14;  L.  1864.  ch.  680.  (  2.  and  L.  1886,  ch.  758;  also  i  2878,   ante. 

{  8209.  Action  to  be  commenced  by  aervice  of  •nmmoBM. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  effect,  must  be  commenced  by  the  voluntary 
appearance  of,  and  joinder  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

I  SaiO.  [Ani*d,  1884.]  Order  of  arrest;  ^warrant  of  attaeb- 
■aenti  reanlsltlon  to  replevy. 

Articles  third,  fourth,  and  fifth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  action  brought  in  either  of  those 

•  The  tlUe  is  now  "  City  Goart  of  Albany/*  Laws  1884.  ch.  1S2. 
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coartB,  except  as  otherwise  prescribtnl  in  the  next  section.  Ai;d 
except,  also,  that  where  the  warrant  of  attachment,  or  requisi- 
tion to  replevy,  is  issued  ont  of  a  district  court  of  the  city  of 
New-York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marslial  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  return, 
day  of  the  summons. 
L.   1884.   ch.  400. 

f  8S11.  The  last  aectlon  qualllled. 

The  provisions  of  the  last  section  are  subject  to  the  following 
qualifications: 

1.  Nothing  contained  in  either  of  the  articles,  so  made  appli- 
cable, applies  to  an  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-York,  or  affects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
apecified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in  * 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  exj^uted  by,  the  officer  empowered,  by  the 
atatutea  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the    statutes,    remaining    unrepealed    aftt^r    this    chapter    takes 

•effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action  brought  therein. 

I  8212.  Proeeedlnflrn  vv^here  title  to  real  property  is  In 
question. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  the 
aarety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgmont 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 

Bee  Co.  Proc..  X  68. 

i  8218.  [Am'd,  1896.]    Appealii. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
■hall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  Is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
Judgment  is  modified,  or  where  a  new  trial  is  ordered,  costs 
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shall  be  in  the  discretion  of  the  appellate  court.  An  api>onl 
from  the  judgment  rendered  in  the  justice's  court  ol  the  tiijr 
of  Albany,  or  the  Justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  api)cal  may  be  talweu  to  a  county 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  as 
prescribed  by  title  eight  of  that  chapter,  and  in  no  othv-r  case. 
Such  an  appeal  must  be  taken  to  the  county  courc  of  the  county 
wherein  the  court  is  located. 

L.   1867,   ch.   844.   i  76;   L.   1805,   cb.  946. 

S  8214,  ESffect  of  this  mot,  upon  Jnrlsdletlon  aad  »r«- 
oeedtuffs. 

Except  as  otherwise  specially  prescribed  in  this  title,  this  net 
does  not  affect  any  statutory  provision  remaining  anrcpenled 
after  this  chapter  takes  effect,  reflating  to  the  jnrisdiciioin  and 
powers  of  either  of  those  courts;  the  api)ointment,  qoalificatioiit 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  derk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  stnt.tite,  whereby  a  proceed- 
ing hi  an  action,  brouirht  in  either  of  those  courts,  or  a  ep^inl 
Ift'oceeding,  brought  therein,  or  before  a  justice  thereof,  Is  asBimi- 
lated,  either  expressly,  or  by  reference  to  another  provision  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  aa  prescribed  in  chapter  nineteenth  of  this  act. 
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ARTICLE  SESCOlfD. 

Provisions  exclusively  applicable  to  the  district  courts  of  the  city 
of  NeW'Yorh, 

Sec.  821B.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  dtj. 

8216.  Repealed,   1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3217.  Repealed,  1902.  Sec  the  Municipal  Conn  Act  of  New  York  cl  y 
8218.  Proceedings  thereupon. 

3219.  Repealed,   1902,  See  the  Municipal  Court  Act  of  New  York  c'ty 

3220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  Now  York  c  ty 

3221.  Repealed,   1902.  See  the  Municipal  Court  Act  of  Now  York  c>i.v 

3222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  Y^rU  <     . 

f821S.  Repealed,  1902.  See  the  Municipal  Court  Act  o'  N<^\ 
rork  city. 

18216.  Repealed,  1902.  See  the  Municipal  Court  Act  of  Ne  v 
York  city. 

f  8217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  8218.  ProceedinvM  tlterenpon. 

An  order  of  arrest  must  direct  that  the  summons  accompany 'ng 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  sum,  in  which  the  defenilaut 
may  be  let  to  ball.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 3182,  except  the  last  Sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  ard  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id.,  II  17-18. 

1 8219.  Repealed,  1902.  See  the  Municipal  Oonrt  Act  or  New 
York  city. 

18220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  8222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

028-927 
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ARTICLE  THIRD. 

ProviHan8  exclunvely  applicable  to  thejusticei  oowrU  of  Albany 
and  Troy. 

Sec.  S22t.  Jnrlfldletlon  In  elrll  actiou.  . 

S234.  Id.;    ttpon  Judgment   by   oonfeHlon. 

8226.  Docketing  Judgments;   execution  ttaerenpon. 

ttSta.  AppUoittoB  of  MTtata  mmmu 

i  8228.  Jnrlftdlctlon  In  ci^il  actions. 

The  justice's  court  of  the  city  of  Albany,  and  the  justice's 
court  of  the  city  of  Troy,  have  jurisdiction,  each  within  the  city 
whej^e  the  court  is  located,  of  an  action,  of  which  a  justice  of 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861, 
2862.  and  28C3  of  this  act;  and  also  of  an  action  to  recover  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  judg- 
ment for  a  sum,  not  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  this 
section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
upon  either  of  those  courts,  in  a  special  proceeding. 

See  Go.  Proc.,  f  67:  L.  1866,  ch.  189;  U  18S4.  ch.  271.  |  3;  L.  1870,  ch.  6»8. 
I  11;  U  1872.  ch.  129,  9  11;  L.  1876,  ch.  18,  |  14.  See  L.  1898.  ch.  312;  U 
1890.  ch.  680. 

I  3224.  Id. I  npon  Judgment  by  confeniilon. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

I   8225.   Docketing  Jndnrmeiitfii   execution   thereupon. 

The  provisions  of  sections  3017  to  3022  of  this  act.  both  inclu- 
sive, apply  to  a  judgment  rendered  in  either  of  those  courts, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  was  rendered;  exceot  that  the  transcript, 
filed  In  the  clerk's  office  of  the  county  wherein  the  court  is  located, 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judw 
ment  was  rendered. 


I  882Ba.  [Added,  1887.]    Applieation  of  certain  sootions. 

The  provisions  of  sections  twenty -nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  apply  to  the 
justices'  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  town 
clerk. 

L.  1697.  ch.  004.    In  effect  Sept.  1,  \W. 
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titleJ   y\ 

The    mumlclpal   conrt   of   the    ^Aty   of   Bactteiiter, 

Sec.  3226.  Provisions    of    chapter    19    generiiLly    Hi.>^1iinljJ«    ti>    tha    <fuurC    snd 
Judges. 
3227.  Appeals. 
§   3226.    [Am'd,  1&07.]    ProvlMloiiH  of  4rhnptf>r  1»  K«-iierAllr 
applicable   to   the   court   and   Juil^f^'H. 

The  provisions  of  chapter  uiuetuitiUi  of  this  ot't,  (jKrhaOing 
section  three  thousand  sixty-three,  e-x^lnilin;;:  :yti<lt^  Lhri*<'  iif  liilr* 
eight,  and  exchiding  titles  tenth  and  elevfnth  tluTHof.  apply  to 
the  municipal  court  of  the  city  of  Roeheater,  ami  ta  Un*  judges 
thereof;  except  so  far  as  they  ar<*  in<  nnsisti^iTt  with  tho  imxt 
section,  or  with  the  charter  of  the  riry  oT  Rji^  In  *?ier  or  ^ivU  any 
other  statute  applying  to  said  court  i^"  Mir  jud^t's  tln-nnf  ;^^^  i\>t\v 
existing  or  hereafter  amended.  Fi>r  tln'  purpuBe  of  upplyiiii^ 
the  same,  the  court  is  deemed  a  jiisticf^'rt  t^jHirt;  iimIi  jtiUtre 
thereof  is  deemed  a  justice  of  the  p-^in  e;  iiiid  thu  iity  of  ItoeUfS- 
ter  is  deemed  a  town  of  Monroe  county, 

L.  1876,  ch.  106,  part  of  $  4;  L.  1907,  rli.  iM.  In  ttlwt  Jan.  1,  19<JH. 
i  3227.  [Added,  10O7;  am^d,  11108.]  Api«eiilM. 
Appeals  may  be  taken  to  the  county  ct^urt  of  Moiirfke  county 
from  judgments  and  orders  of  the  mnnieiptil  court  <'f  the  city  ol 
Rochester  and  from  orders  of  the  jud^je**  there^jf  as  provided  in 
articles  one  and  two  of  title  eight  of  rhjipter  nJjieh'*„^ii  tif  tbiH  net, 
and  the  provisions  thereof,  except  ser  tion  tliree  iLmnfjand  sj^fb'" 
three,  apply  to  such  appeals,  except  :ih  ]iert*in  exprens^iy  mndilied. 
The  appeal  must  be  heard  on  the  r^^turn  or  a  certitled  iw  stipu- 
lated copy  thereof,  and  may  be  biimdit  on  for  Ijeiiriiij?  iu  the 
county  court  in  the  same  manner  ruid  on  the  same  notice  as 
motions  are  or  may  be  brought  on  for  henriti^  in  siiid  ctnirt*  or 
may  be  put  on  the  calendar  of  said  court  ais  provided  in  st^^tiou 
three  thousand  sixty-two  of  this  aft.  An  appnllnnt  may  apply 
to  the  county  court  to  open  a  default  ua  provided  in  Ki*ftif>n  three 
thousand  8ixt3'-four  of  this  act,  which  application  nniy  be  heard 
without  the  return  unless  otherwiKe  fprd<?red  by  the  court;  and 
9D  appellant  may  apply  upon  affldavit^^  and  (lie  return  tn  said 
court  for  a  new  trial  or  hearing  upon  the  rround  of  newly  die- 
covered  evidence;  the  court  in  eithor  cas^^  nuiy  stay  any  or  all 
proceedings  under  the  judgment  or  ordor  app^'nlnd  fn>in  niton 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
hearing  as  hereinafter  provided  ujhih  «ucli  terms  as  it  deems 
proper.  The  county  court  and  other  appellale  courtf?  on  Htueh 
appeals  must  render  judgment  ac<Mjrdin>:  to  the  justice  of  the 
case,  without  regard  to  twhnical  em  mm  *ir  defeer?^  wliich  dn  not 
affect  the  merits,  and  may  alflrm  i>r  reverse,  wbrtlly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  prrors  of 
law  or  of  fact  or  because  the  judgmm!  ii?  excessive  c^r  inHu(li<'iont 
or  contrary  to  the  evidence  or  contrary  to  law,  And  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  in  the  munici- 
pal court  of  the  city  of  Rochester,  or  hefore  a  judi^e  thereof,  a^ 
may  be  proper,  at  a  time  designated  by  it^  and  tliereui>ou  tln^ 
municipal  court  or  judge  must  profj?pd,  and  adjournments  may 
be  granted,  a  jury  trial  demanderl,  and  all  'jther  j^roi  iWinps 
taken  as  if  the  action  or  proceeding'-  bml  been  cornnien<(^d  anew. 
A  copy  of  the  judgment  or  order  granting  a  new  triAl  or  hi»urju? 
must  be  served  by  the  party  enter] nn  it  on  the  opposite  party 
or  his  attorney  at  least  two  days  l^'fore  tlin  time  ^et  for  the 
new  trial  or  hearing.  When  a  nvw  tri;il  ru'  bearing  is  grantfd 
the  appellate  court  may  in  irs  di>^crenon  nwjird  eosta  of  tba 
appeal  to  eithpr  party  absolutely  or  to  nbide  the  -'veEit. 

L.  1907,  ch.  754;  L.  1908,  ch.  309       In  effect  S«pt,  l.  iOO& 


§8^238  COSTS.  C.21.;  1. 

CHAPTER  XXL 
Costs  and  Fees. 

mill     L— Awwdiair  uid  Enforclv^  P*]rm«Bt  of  Coiti. 
TITLB  II.-MziBfr  the  Imoont  of  Coitt. 

TITLE  IlL-86e«Hty  for  Cottt. 

TITLE  lT.-ee«eral  PrOTlilont  BeUtlng  to  Feoi. 

TITLE    y.— A«n8  Allowefl  m  Fees. 

TITLB  I. 

Awarding  and  enforcing  payment  of  costs. 

▲rtlelo  1.  Oeneral  regnlatioos  reopectfog  the  awarding  of  coats. 

2.  Bogolatiooa  reapectlog  tbe  awarding  of  costa  in  particular 
8.  Uiacellaneoua  proviaiona, 

ARTICIiES  FIRST. 

€^€lMral  regtdations  respecting  the  awarding  of  coats 

Sac.  8228.  When  plaintiff  entitled  to  coata  of  course. 

8229.  When   defendant   entitled    to  coata  of  coarae.    Rule   as   to  ttfo  or 

more  defendants. 

8230.  When  coata  are  discretionary. 

8231.  Coata,  where  aeveral  actions  are  brought  on  B&me  Inatroment,  ate. 

8232.  Interlocutory   costs    upon    issue  oC   law. 

8233.  Id.;    how   collected. 

8234.  Costs,  where  there  are  sevornl  Issuos  of  fact. 
8286.  Id.;  after  discontinuance  upon  answer  of  title. 
8284.  Costa  of  a  motion. 

8237.  The    foregoing   sectlona   limited. 

3238.  Costs    upon    appeal    from    final    Judgment. 

8239.  Id.;  upon  appeal  from  interlocutory  Judgment  or  order. 

82i0.  Id.;  in  a   special  proceec^ing. 

f  8228.  [Ani'd,  1808,  1904.]  "Virben  plaintiff  entitled  to 
costs  of  eonrse. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the  rendering: 
of  a  final  judgment  in  his  favor,  in  either  of  the  following  actions: 

1.  An  action,  triable  by  a  jury,  to  recover  rfeal  property,  or  an 
interest  in  real  property:  or  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified  to  have  Come  in 
question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed, 
together  with  the  damages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  valui*  and  the  damages. 

3.  [Am'd,  18}>8.]  An  action  specified  in  subdivision  first,  third, 
fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty-three  of 
this  act.  But  if,  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution;  or  a  fine  or  penalty  in  which 
tbe  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  than 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages. 

L.  1898,  eh.  110.     In  effect  Sept.  1,  1808.     See  f  8234. 

4.  An  action,  other  than  one  <>:  those  specified  in  the  foregoing 
subdiviaions  of  this  section,   in   which  the  complaint  demandi 
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judgment  for  a  sam  of  money  only.    Bat  the  plaintiff  is  not  en« 
titled  to  costs,  under  this  subdivision,  unless  he  recovers  the  sum 
of  fifty  dollars  or  more. 
Go.  Proc.,  port  of  f  804. 

5.  [Added,  lfK»4.]  In  all  actions  hereafter  brought  in  the 
supreme  court,  triable  in  the  county  of  New  York  or  the  county 
of  Kings,  which  could  have  been  brought,  except  for  the  amount 
claimed  therein,  in  the  city  court  of  the  city  of  New  York  or  the 
county  court  of  Kings  county,  and  in  which  the  defendant  shall 
have  been  personally  served  with  process  within  the  counties  of 
New  York  or  Kings,  the  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  he  shall  recover  five  hundred  dollars  or  more; 
and  in  all  actions  hereafter  brought  in  the  city  court  of  the  city 
of  New  York  or  the  county  court  of  Kings  county,  which  could 
have  been  brought,  except  for  the  amount  claimed  therein,  in 
the  municipal  court  of  the  qity  of  New  York,  and  in  which  the 
defendant  shall  have  been  personally  served  with  process  within 
the  city  of  New  York,  the  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  he  shall  recover  two  hundred  and  fifty  dollars 
or  more.  The  fact  that  in  any  action  a  plaintiff  is  not  entitled 
to  costs  under  the  provisions  of  this  subdivision  shall  not  entitle 
the  defendant  to  costs  nnder  the  next  following  section, 
li.  1004,  ch.  657.     In  effect  Sept.  1,  1904. 

{  8220.  l^hen  defendant  entitled  to  costs  of  course.  Rale 
ms  to  tvro  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  final  judgment,  in  an  action  specified  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the  plain- 
tiff is  entitled  to  costs. 

Id.,  part  of  H  806,  306. 

f  8280.  [Am'd,  1900.]    IVben  coats  are  discretionary. 

Except  as  prescribed  in  the  last  two  sections,  the  court  may, 
upon  the  rendering  of  a  final  judgment,  in  its  discretion  award 
costs  to  any  party  in  such  sum  not  exceeding  the  total  amount 
authorized  by  statute  as  to  the  court  shall  seem  just. 

Id.,  part  of  I  306;  L.  1000,  ch.  181.    In  effect  October  1,  1000. 

I  3281*  TAni'd,  1895.]  Costs,  -vrbere  several  actions  are 
bronvlftt  on  same  instmn&ent,  etc. 

Where  two  or  more  actions  are  brought,  in  a  case  specified  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  action, 
against  persons  who  might  have  been  joined  as  defendants  in 
one  action,  costs,  other  than  disbursements,  cannot  be  recovered, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  does 
npt  apply  to  «  wse  where  the  plaintiff  joins  as  d^fendapts,  in 
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each  action  brought,  all  the  persons  liable,  not  previously  sued, 
who  can,  with  reasonable  diligence,  be  found  within  the  State; 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  New- 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be,  where  the  court  is  located. 

Id.,  part  of  S  304.  See,  also.  2  R.  S.  61S.  {  15  (2  Bdm.  638);  L.  1805, 
ch.  046. 

{  S282.  Interlocntory  coats  upon  laiiae  of  lavF. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  interlocutory  judgment  is  rendered 
upon  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  eyent 
of  the  trial  of  the  issue  of  fact. 

See  2  R.  S.,  $  28. 

f  8283.  Id.;  ho-w  collected. 

Section  779  of  this  act  applies  to  interlocutory  costs,  awarded 
as  prescribed  in  the  last  section,  as  if  they  were  costs  of  a  motion. 

I  8284.  Coats,  ^vrhere  tit  ere  are  acveral  laavea  of  fact. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  issues  of  fact  are  joined,  if  th^  plain  tiff  recovers  upon 
one  or  mure  of  the  issues,  and  the  defendant  up«n  the  other  or 
others,  each  party  is  entitled  to  costs  against  the  adverse  party, 
unless  it  is  certified  that  the  substantial  cause  of  action  was  the 
same  upon  each  issue;  in  which  case,  the  plaintiff  only  is  entitlfkl 
to  costs.  Costs,  to  which  a  party  is  so  entitled,  must  be  included 
in  the  final  judgment,  by  adding  them  to,  or  offsetting  them 
against,  the  sum  awarded  to  the  prevailing  party;  or  otherwise, 
as  the  case  requires.  But  this  section  does  not  entitle  a  plaintiff 
to  costs,  in  a  case  specified  in  subdivision  fourth  of  section  3228 
of  this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in  that 
subdivision. 

See  2  R.  S.  617.  $  26  (2  Edm.  641). 

i  3235.  Id.;  after  dlncontlnuancc  upon  amavrer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  in 
a  district  court  of  the  city  of  New- York,  or  a  justice^s  court  of 
a  city,  has  been  discontinued,  as  prescribed  by  4aw,  upwi  the 
delivery  of  an  answer,  showing  that  title  to  real  property  will 
come  in  question;  and  a  new  action,  for  the  same  cause,  has 
been  commenced  in  the  proper  court;  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  whore  final  judgment  is  rendered  therein,  in  favor 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,  unless  it  is  certified,  that  the  title  to  real 
property  came  in  question  on  the  trial. 

Co.  Proc,  IS  60  nnd  61. 

f  3286.  Coata  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  net,  or  upon  a  reference  made 
pufBuaot  to  sections  623,  624,  827,  or  1015  of  this  net,  way  be 
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awarded,  either  absolutely  or  to  abide  the  event  of  the  action, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  judge. 

Id..  iMirt  of  $  315.     See.  also.  L.  1840,  ch.  386.  {  16  (4  Edm.  600). 

{  828T.  The  foreirolmv  aectlona  limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 

I  3238.  Coats  upon  appeal  from  final  Jiidvinent. 

Upon  an  appeal  from  the  final  iudgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act.  the  re- 
spondent is  entitled  to  costs  upon  the  aflirmnnce,  and  the  appel- 
lant upon  the  reversal,  of  the  judpnient  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of  the  court. 

2.  tn  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  costs 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Co.  Proc.,  part  of  f  306. 

f  3230.  Id.|  upon  appeal  from  Interlocutory  Jndcment  or 
order. 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  re- 
fusing a  new  trial,  and  the  decision  upon  the  appeal  refuses 
a  new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of 
the  anpeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neitler  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  Proc..  If  806  and  315. 

.     f  8240.  [Am'd,  1881.]    Id.)  In  a  apeolal  proceeding. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the 
conrt,  at  the  rates  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

Se«  L.  1840.  ch.  270,  5  3  (4  Edm.  082;  6  Id.  133);  slao.  U  2086,  2109,  2143, 
2249.  2316,  2401,  2445,  2456,  ante. 
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ARTICIilC  SBGOlfD. 

Refftilatians  respecting  the  awarding  of  costs  in  particular  catea. 

■•e.  8241.  Ooets   aflralnst    the    State;   how   paid. 

8842.  Costa    when   action    brougbt     hj    people    on   relation    ol     prirat* 
peraon. 

8243.  Id.;  for  the  benefit  of  a  county,  etc. 

8244.  Cioata,  against  a  school  officer. 

3245.  Id.;    agralnst    a    municipal    corporation. 

8240.  Id.;  b7  or  afainst  an  execotor,  etc 

8247.  Coeta  In  case  of  transfer,  etc.,  of  cause  of  action. 

1  8241.  Contii  aflralnst  the  State)  liow  paia. 

Where  costs  are  awarded  against  the  people  of  the  State  in 
an  action  or  a  special  proceeding  brought,  by  a  public  officer, 
pursuant  to  any  provision  of  law.  and  the  proceedings  have  not 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs, 
out  of  any  money  in  the  treasury,  appropriated  for  that  purpose, 
upon  the  production  to  him  of  an  exemplified  copy  of  the  judflr- 
ment,  or  order  awarding  the  costs,  and,  where  the  amount  is 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney-general,  to  the  effect 
that  the  action  or  special  .proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant. 

2  B.  B.  063,  i  14  (2  Edm.  673). 

I  S242.  Coats  ivliere  aetlon  br«iiffht  by  pepple  ob  relattlom 
of  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  individual, 
as  prescribed  in  section  1986  of  this  act,  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them-  against  the  relator, 
in  the  first  instance;  and  against  the  people,  only  in  cnsp  nn 
execution,  issued  thereupon  against  the  property  of  the  relator, 
is  returned  unsatisfied. 

Co.  Pioc.  part  of  8  319. 

I  8243.  Id.)  for  the  benefit  of  a  eonnty,  ete. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benofit  of  a  county,  city, 
town,  or  village,  costs  shall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  must  be 
awarded  against  the  body  for  whose  benefit  the  action  or  special 
proceeding  was  brought. 

Id.,  f  320. 

I  8244.  Costs,  aarainst  a  acbool  oAoer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law;  where  his  act,  refusal  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instruction,  and  where  it  is  certified  that  it  appeared,  upon  the 
trial,  that  ths  defendant  acted  in  good  faith.    But  this  secHov 
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does  not  apply  to  an  action  for  a  penalty;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superintendent 

L.  VBH,  oh.  608,  f  6  (6Xdm.  Ml). 
i  8845.    [AiM'd,  1899.]    Id.|  avalnst  a  manlelpal  ooryora- 

tiOM. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  mimicipal  corporation,  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  board  of  such  corporation  having  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.  180»,  ch.  aea,  I  2  («  Edm.  683) ;  L.  18Wt  oh.  <l» ;  L.  1889b  cb.  0Q0.      In  effect  Sept.  1, 

f  SS4<I.  Id.  I  br  or  asAinst  an  executor,  eCe. 

In  an  action,  brought  by  or  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  or  the  trustee  of  an 
express  trust,  or  a  person  expressly  authorlssed  by  statute  to 
sue  or  to  be  sued,  costs  must  be  awarded,  ns  in  an  action  by  or 
against  a  person,  prosecuting  or  defending  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1835  and  1886  of  this 
act;  but  they  are  exclusively  chargeable  upon,  and  collectible 
Arom  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  personally,  for  mismanage- 
ment or  bad  faith  in  the  prosecution  or  defence  of  the  action. 

Go.  Proc.,  part  of  f  317. 

i  8247.  Costs  la  case  of  tranafer,  etc.,  of  cause  of  action. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commence- 
ment of  an  action.  The  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action; 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs, 
in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff:  and,  where  costs  are  awarded  against  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Except  in  a  case,  where  he  could  not  have  been  lawfully  directed 
to  pay  costs,  personally,  if  he  had  been  a  party,  as  prescribed 
in  the  last  section,  his  disobedience  to  the  order  is  a  contempt 
of  court.  But  this  section  does  not  apply  to  a  case,  where  the 
person  so  beneficially  interested,  is  the  attorney  or  counsH  for 
the  plaintiff,  if  his  only  beneficial  interest  consists  of  a  right  to 
a  portion  of  the  sum  or  property  recovered,  as  compensation  for 
his  services  in  the  action. 

UL,  I  821;  2  B.   S.  619,   f  44  (2  Edm.  043). 
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'ARTICIiES  THIRD* 

MiscdlaneoiLS  proviaiona, 

^•e.  8S48.  Certificate  entlUlag  perty  to  eoets  or  inereued  cMtt. 

8249.  GoHM  affainat  infant  plaintiff;  coUectible  of  gnaruiao  ad  Ut«a. 

8250.  ThlA  title  not  to  affect  apecial  pn^lsibua  of  taw. 

8248*  Certificate  eMtitlinv  party  to  coats  or  tmercaaga 
cost*. 

Where,  upon  the  trial  of  an  action,  the  title  to  real  property 
comes  in  question,  or  any  fact  appears,  whereby  either  party 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified  In 
section  8258  of  this  act,  the  judge  presiding  at  the  trial,  or  the 
referee,  must,  upon  the  application  of  the  party  to  be  benefited 
thereby,  either  before  or  after  the  verdict,  report,  or  decision 
is  rendered,  make  a  certificate*  stating  the  fact.  8udi  a  certifi- 
cate is  the  only  competent  eyidence,  as  to  the  matter,  before  the 
taxing  officer. 

2  B.  S.  esi,  I  8  (2  Bdm.  78). 

I  8249.  Costa  avalast  Infant  plaintiff)  collectible  of 
guardian  ad  litem. 

Where  costs  are  awarded  against  an  infant  plaintiff,  they 
may  be  collected,  by  execution  or  otherwise,  from  his  gnardian 
ad  litem,  in  like  manner  as  If  the  latter  was  the  plaintiff. 

Go.  Proe.,  |  816;  2  R.  8.  668,  H  18  and  16.  0ee  f  469,   ante. 

9  8260.  This  title  not  to  affect  special  provisions  of  la-vr. 

This  title  does  not  aflfect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takes  effect;  whereby  the  award  of  costs  is  specially 
regulated,  ia  a  particular  case,  otherwise  than  as  prescnbed  l» 
this  title. 
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TITLE  H. 

S'ixlng  the  amount  of  costs. 

Ajrtlcte  1.  Sams  allowed  as  costs;  disbursements. 

2.  Taxation  of  costs.  % 

ARTICLE   FIRST. 

Sums  allowed  as  coats;  disbursements, 

Sse.  82S1.  Amonnt  of  costs  generally. 

8252.  Additional  allowance  to  plaintiff  In  foreclosure,  partition,  ate. 

8263.  Additional  allowance  to  eltber  party  in  difficult  cases,  etc. 

3264.  Allowances  under  the  foregolug  sections  limited. 

8265.  Costs  upon  adjournment  of  trial. 

8256.  Disbarsements  to  be  Included  In  bill  of  costs. 

8267.  Increased  damages  not  to  carry  Increased  costs. 

8268.  When  defendant  entitled  to  increased  costs. 

8269.  Increased  disbursements  not  allowed. 
8260.  Costs  upon  a  settlement. 

3261.  This  atticle  not  to  affect  special  provisions  of  law. 

f  8261.  [Am'd,  1895,  1896,  1901.]  Amount  of  costs  yenerAlly. 

Costs,  awarded  to  a  party  to  an  action,  must  be  at  the  fol- 
lowing rates: 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  sppcl- 
fied  in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty -five  dollars. 

Forg^ach  additional  defendant  served  with  the  summons,  not 
exceeofng  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
excess  of  that  number,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  infant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  ou  oue  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or -an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am'd,  1901.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescrilied  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
tMrteen,  and  three  thousand  one  hundred  and  seventy-one  of  this 
act.  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages 
pnnnant  to  section  one  hundred  and  ninety-four  of  this  act,  thirty 
dollars;  and,  where  the  trial  necessarily  occupies  more  than  two 
days,  ten  dollars  in  addition  thereto* 
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For  making  and  serying  a  ease,  twenty  dollars;  and,  when  th« 
case  necessarily  contains  more  than  fifty  folios,  ten  dollars  in 
addition  thereto. 

For  making  and  serying  amendments  to  a  case,  twenty  dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  appttcatlon 
for  judgment  upon  a  special  verdict,  the  same  sums  as  upon  an 
appeal,  as  prescribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  section 
three  thousand  two  hundred  and  thirty-six  of  this  act,  to  each 

J  ►arty  to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or 
udge,  not  exceeding  ten  dollars,  besides  necessary  disbursements 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  or  an  assessment  of  damages,  pursuant  to  section  one  hun- 
dred and  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  act» 
twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  coimty  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of,  ten  dollars. 
L.  1901,  di.  627.    In  effect  Sept.  1,  1901. 

4.  [Am'd,  1902.]  To  either  party,  upon  an  appeal  to  the  su- 
preme court  from  an  inferior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  NewfjTork; 
or  upon  an  appeal  to  the  appellate  division  of  the  supreme  court, 
or  to  the  supreme  court  from  the  city  court  of  the  city  of  New 
York,  taken  from  an  interlocutory  or  final  judgment,  or  from  an 
order  granting  or  refusing  a  new  trinl,  rendered  or  made  at  a 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  <^f 
New  York;  or  upon  an  application  to  the  appellate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendered  subject  to  the  opinion  of  the  court,  or  where  exceptions 
are  ordered  to  be  heard,  in  the  first  instance,  at  a  term  of  the 
appellate  division  of  the  supreme  court;  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is, necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollars. 
In  all  appeals  taken  under  section  thirty-one  hundred  and  eighty- 
nine  costs  awarded  to  the  successful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1902,  cb.  51S.  Tn  effect    Sept.  1,  1902. 

5.  To  either  party,  upon  an  appeal  to  the  court  of  appeals: 
Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  the 
calendar,  excluding  the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of.  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court 
may,  in  its  discretion,  also  award  damages,  by  way  of  costs,  for 
the  delay,  not  exceeding  ten  per  centum  upon  the  amount  of  the 
judgment;  or,  where  it  was  rendered  upon  an  appeal,  upon  the 
amount  of  the  original  judgment. 

Co.  Proc,  H  307  and  316;  L.  1896,  ch.  946.  In  effect  September  1,  18M» 
L.  1896,  cb.  226.  _^^ 
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I  9262.  Additional  allo^vrance  to  plaintiff  in  forecloanre, 
partition,  etc. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  any  action,  a  warrant  of  attachment  against  property  has 
been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered  in  his 
favor,  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages, to  be  estimated  upon  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
claim  to  which  is  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  caae 
may  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred  dollars, 
five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
in  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-half  of  those  rates.  In  an  action  to  fore- 
close a  mortgage  upon  real  property,  where  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  1(537  of  this  act,  the 
percentages,  speciHed  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a<jpart  only,  as  prescribed  in  section  1636  of  this  act,  they 
musft^e  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder, 
or  a  part  thereof,  the  percentages  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  -of  the  percentages  diall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
Mim  secured  by  the  mortgage  had  been  due,  when  final  judgment 
was  rendered. 
Oo.  Proe..   H  806  and  809.    8m  Ente  40. 


i  8268.  [Am'd,  1890,  1898,  1899,  1903.]  Additional  allow- 
ance to  either  party  In  dlfiicnlt  caaes,  etc. 

In  an  action  brought  to  foreclose  a  mortgage  upon  real  property 
or  for  the  partition  of  real  property,  or  in  a  difficult  and  extraor- 
dinary case,  (where  a  defense  has  been  interposed  in  an  action), 
or,  except  in  the  first  and  second  judicial  districts,  in  a  special 
proceeding  by  certiorari  to  review  an  assessment  under  article 
eleven  of  chapter  nine  hundred  and  eight  of  the  laws  of  eigh- 
teen htmdred  and  ninety-six;  and  the  acts  amending  the  same, 
the  court  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  sum  due,  or  claimed  to 
be  due  upon  the  mortgage,  nor  the  aggregate  sum  of  two  hun- 
dred dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defense  has  been  interposed,  or  in  an  action  for  the 
partition  of  real  property,  a  sum  not  exceeding  five  per  centum 
upon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject 
matter  Involved. 

Id.,  i  309;  L.  1896,  ch.  &71;  L.  1898.  ch.  61;  L.  1899«  ch.  299;  U  W»,  th. 
^6.    In  «ffect  May  5,  1908.    See  Rale  46, 
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KS4«  Allo^v^ances  under  tlie  foreirolner  HectlonH  limited. 

it  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in 
>n  3252  of  this  act,  or  to  a  party  or  two  or  more  parties 
le  same  side,  as  prescribed  in  the  last  sentence  of  section 
of  this  act,  and  in  subdivision  second  of  the  last  section* 
>t  exceed,  in  the  aggregate,  two  thousand  dollars. 
Proc.,  I  308. 

266.  [Am'd,  1806.]     Coats  upon  adjournment  of  trial. 

bere  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
I  a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
»ding  ten  dollars,  or,  in  the  city  court  of  the  city  of  New- 
,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
jsses,  and  other  taxable  disbursements,  already  made  op 
red,  which  are  rendered  ineffectual  by  the  adjournment,  may 
quired,  as  a  condition  of  granting  the  adjournment. 
f  814;  L.  1853,  ch.  617,  part  of  S  4;  L.  1895,  ch.  940. 

256.  [Am'd,  1885.]  DlMbaraements  to  be  Included  Im 
ot  costa. 

party  to  whom  costs  are  awarded  in  an  action  is  entitled 

dude  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 

The  legal  fees  of  witnesst^s  and  of  referees  and  other  ofll- 

the  reasonable  compensation  of  commisnioners  taking  de- 
ons;  the  legal  fees  for  publication  where  publication  is 
ted  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 

deposition,  or  other  paper,  recorded  or  filed  In  any  public 
,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
>inions  and  charges  of  judges;  the  reasonable  expenses  of 
ing  the  papers  for  a  hearing,  when  required  by  a  rule  of 
ourt;  prospective  charges  for  the  expenses  of  entering  and 
•ting  the  judgment;  and  the  sheriff's  fees  for  receiving  and 
ninp  one  execution  thereon,  including  the  search  for  prop- 
and  such  other  reasonable  and  necessary  expenses,  as  are 
)le,  according  to  the  course  and  practice  of  the  court,  or  by 
!ss  provision  of  law.  Searches  affecting  property  situate  m 
pounty  in  which  the  office  of  county  clerk  or  register  is  a 
ied  one,  when  made  and  certified  to  by  title  insurance,  ab- 
t  or  searching  companies,  organized  and  doing  business  under 
nws  of  this  State,  may  be  used  in  all  actions  or  special  ppo- 
Dgs  in  which  official  searches  may  be  used,  in  place  of  and 

the  same  legai  effect  as  such  official  searAes,  and  the 
ises  of  searches  so  made  by  said  companies  shall  be  taxable 
tes  not  exceeding  the  cost  of  similar  official  searches. 

I  311,  am*d:  K    1896.  ch.   331. 

SS7.  IncreaHed  damnvea  not  to  carry  Increased  coats. 

plaintiff,  who  recovers  double  or  other  increased  damages, 
not  thereby  become  entitled  to  more  than  single  costs;  ex- 
where  it  is  otherwise  specially  prescribed  by  law. 

S.  616.  f  23  (2  Bdm.  640). 

MK8.  "When  defendant  entitled  to  increased  costs. 

either  of  the  following  cases,  a  defendant,  in  whose  faror 
tl  judgment  is  rendered,  in  an  action  wherein  the  complaint 
nds  judgment  for  a  sum  of  money  only,  or  to  recover  a 
el;  or  a  final  order  is  made,  in  a  special  proceeding  insti- 

by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
ctlon  3251  of  this  act,   and,  in  addition  thereto,  oae-hlOf 
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1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
peKN)n,  or  in  hiB  aid  or  assistance,  touching  the  dnties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any.  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son, specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

2  R.  8.  <16,  f  24. 

I  8259.  Increased  dlabnrseinenta  not  allo-vred. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  services. 
Id.,   {  26,  am'd. 

i  8260.  Comtm  upon  n  aettlentent. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled 
before  judgment,   no  greater  sum  shall   be  demanded   as  costs, 
than  at  the  rates  prescribed  by  section  32d1  of  this  act. 
Co.  Proc.,   f  822. 

f  8261.  This  article  not  to  affect  epeelal  pvovislona  of 
law. 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particnlar  case,  otherwise  than  as  prescribed  in  this 
article. 

•41 
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AATIC1.BJ  SESCOHD. 

Kxation  of  costs^ 

••e.  8908.  OMts;  how  taxed.     Allowancet,  etc.;  Jioir  oomirataa. 
Zaoa.  Notice  of  UxatlOD. 
8864.  BeUzatlon. 

8265.  Beriew  of   taxation. 

8266.  DatT  of  taxing  officer. 

8267.  Affldarit  respecting  diAortemeBti. 

i  8202.  Oo«tii|  how  taxed*  Allow«jioes»  etcf  It^-vr  wwi 
pitted. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct,  that 
mterlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  t^ 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  otder, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  8252  of  this 
act)  most  be  computed  by  the  clerk  upon  the  taxation;  but  the 
Yalue  of  property,  required  to  be  ascertained  for  that  purpose, 
must  "be  ascertained  by  the  court,  unless  it  has  been  fixed  \a^ 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  par^ 
tition,  it  must  be  determined  by  .the  conunissioners. 

00.   Proc.,   part  of  if  811   aad  80S. 

f  8268.  Notice  of  taxatloiu 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  ad- 
Terse  party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notiee  of  taxation  must  be  serTed,  not  leas 
than  five  days  before  the  taxation;  unless  the  attorneys,  serrioK 
and  serred  wkh  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  costs, 
specifying  the  items,  with  the  disbursements  stated  in  detsU, 
must  be  served  with  the  notice  of  'taxation. 

Id.,  f  811. 

i  8264.  Retazation. 

Costs  may  also  be  taxed  without  notice.  But  where* 
they  are  so  taxed,  notice  of  retaxation  thereof  must  imme- 
diately afterwards  be  given  as  prescribed  in  the  last  section, 
by  the  party  at  whose  instance  they  were  taxed;  in  default 
whereof,  the  court  must,  uiyon  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  apolication  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  must 
be  credited  upon  the  execution,  or  other  mandate  issued  to  en- 
force the  judgment.  ^ 

I  8265.  Revie'vr  of  taxattom. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  opoa 
a  motion  for  a  new  taxation.     The  order,  made  upon  such  a 
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motion,  may  allow  or  disallow  any  item,  objected  to  before  the 
taxing  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  soecify- 
Ing  the  grounds  or  the  proof,  t^Mn  which  the  item  may  be  allowed 
or  disallowed  by  him. 

i  8266.  Dvtr  of  taxing  oAeer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special 

groceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
le  the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
must  strike  out  all  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  services,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

2  R.  S.  ess.   S  6   (2  Edm.  672). 

I  8267.  AAdATlt  respectinip  dlBbnraemeBta. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that 
It  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount 

M.,  i  7;  Go.  Proe.,  part  of  f  811. 
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TITLE  III. 
Security  for  costs. 

^•e.  tS68.  When  defendant  maj  require  securltjr  for  coflik 
089.  Id.;    after   action    commenced. 
aarO.  Xbe  Uat  two  aectiona  qualified. 
9X11.  Id.:  iu  actions  by  and  against  executon,  etc. 
8273.  Order  to  give  security. 

8273.  Requisites  of  undertaking. 

8274.  Notice  of  exception;   id.  of  Justification. 

8275.  Justification  of  sureties.      Allowance  of  nndertaktnft 
t2Ti.  Order   to   glre   additional  security.    Proceedings. 

8277.  Effect  of  failure  to  obey  order  to  glTO  security. 

8278.  LiabUity  of  attorney  for  coeta  in  certain  actions. 
N  8279.  This  title  applies  to  special  proceedings. 

f  8268.  [Am'd,  1801,  1004.]  -When  defendant  may  re«nlre 
security  xor  costs. 

The  defendant,  in  an  action  brought  in  a  court  of  record,  may 
require  security  for  costs  to  be  given,  as  prescribed  in  this  title, 
where  the  plaintiff  was,  when  the  action  was  commenced,  either 

1.  A  person  residing  without  the  state;  of*  if  the  action  is 
brought  in  a  county  court,  except  in  the  counties  of  Kings, 
Queens  and  Richmond,  or  in  the  city  court  of  the.  city  of  New 
York,  the  city  court  of  Yonkers,  or  the  justice's  court  of  the  city 
of  Albany,  residing  without  the  city  or  county,  as  the  case  may 
be,  wheroin  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank- 
ruptcy; where  the  action  is  brought  upon  a  cause  of  action,  arising 
before  the  assignment,  the  appointment  of  the  trustee,  or  the 
adjudication  in  bankruptcy. 

2  R.  S.  620,  f  1  (2  Edm.  644);  L.  1891,  ch.  170;  Ii.  1904,  ch.  824.  In  effect 
^Sept.  1,  1004. 

i  3208*  Id.  I  after  action  comntenced. 

The  defendant,  iu  a  like  action,  may  require  security  for  costs 
to  be  given,  where,  after  the  commencement  of  the  action,  ih» 
plaintiff  either 

1.  Ceases  to  be  n  resident  of  the  State;  or,  where  xue  action 
is  brought  in  either  of  the  local  courts  specified  in  subdiTision 
first  of  the  last  section,  censes  to  be  a  resident  of  the  city  or 
county,  ns  the  c«Fe  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicnted  a  bnnkrupt,  or  discharged  from  his  debts,  or 
exonerated  from  impriRonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States:  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  leas  tkan  for  life. 
Id. 

I  aSTO.  TMe  last  tyro  sections  analllled. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  secnrity 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  ef  aU  tM 
plaiatiffa. 

•  So  In  original. 
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1  82fl.  Id.  I  In  actlona  by  and  n^nlnst  execntorsy  ete. 

In  an  action  by  or  against  an  executor  or  adminiBtrator,  in  hit 
representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 

Eerson  expressly  authorized  by  statute  to  sue,  or  to  be  sued;  or 
y  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee  of   a   person   judicially   declared   to    be    incompetent   t» 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 
Go.  Proc.,  part  of  {  317;  L.  1874.  cli.  440,  fi  6. 

i  8272.  Order  to  fflve  aecarlty. 

Where  security  for  costs  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  specified  in  the 
last  section,  a  judge  thereof,  upon  due  proof,  by  affidavit,  of  the 
facts,  must  make  an  order  requiring  the  plaintiff,  within  a  time 
specified,  either  to  pay  into  court,  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  applied  to  the  payment  of  the  costs,  if  any, 
awarded  against  him,  or,  at  his  election,  to  file  with  the  cleric 
an  undertaking,  and  to  serve  a  written  notice  of  the  payment  or 
of  the  filing  upon  the  defendant's  attorney;  and  staying  r.11  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or  va- 
cate the  order,  until  the  payment  or  filing,  and  notice  thereof, 
and  also,  if  an  undertaking  is  given,  the  allowance  of  the  same. 

2  R.  8.  620.  part  of  f  3  (2  £dm.  644). 

I  8ST8.  Reanlsite*  of  nndertalclnv* 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  mnst  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 

Id.,  f  4,  am'd;  L.  187S,  di.  300. 

S  8274.  Notice  of  exception |  Id.  of  Jnatlllcatlon. 

Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
takin|r,  the  defendant  may  serve  upon  the  plaintiff's  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  davs 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
Bpecified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id.,  IS  5  and  6,  am'd. 

f  8976.  Jnatlllcation  of  •nretle««  Allovranee  of  mnder* 
«slcln«. 

Section  580  of  this  act  applies  to  the  justification  of  the  itire- 
ties.  Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any.  to  the  undertaking,  indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  is 
like  manner. 

Id.,  ff  6  and  6,  am'd;  L.  1876.  ch.  SOS.  , 
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i  8a76.  [Am^dy  1891.]  Order  to  siTe  addltioma  sccwrltr* 
ProeeedlniT** 

At  any  time  after  the  allowance  of  an  undertaking,  jdven  pur- 
suant to  6uch  an  order,  or  as  prescribed  in  section  32<8  of  this 
act  or  after  notice  of  the  payment  into  court  made  pursuant  to 
such  an  order,  the  court,  or  a  judge  thereof,  upon  satisfactory 
proof,  by  affidavit,  that  the  sum  specified  in  the  uudertakinir. 
or  the  amount  of  such  payment,  is  iusufficient;  or  that  one  or 
more  of  the  sureties  have  died,  or  become  insolveut,  or  that  his 
or  their  circumstances  have  become  so  precarious  that  there  is 
reason  to  apprehend  that  the  undertaking  is  insufficient  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additional 
payment  into  court.  The  last  four  sections  apply  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 

L.  1881,  cb.  161. 

f  8277.  JDIIeot  off  failure  to  ohey  order  to  slve  seoarity^* 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pre- 
scribed in  this  title,  or  to  procure  the  sllowance  of  an  under^ 
taking  given  pursuant  to  such  an  order,  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complaint,  and  in  his  favor  for 
costs.  The  defendant  may  apply  therefor,  as  upon  a  motion. 
2  B.  B.  620.  f  4,  amM;  L.  1876,  ch.  306. 


S  8S78.  Liability  of  sttorneT',  for  conts  Im  eortain  setto 

Where  a  defendant  is  entitled  to  require  security  for  costs,  as 

Erescribed  in  section  3268  of  this  act,  the  plaintiJ^*s  attorney  is 
able  for  the  defendant's  costs,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liability, 
although  the  defendant  may  not  require  security  for  costs  to  be 
given,  by  filing  and  procuring  the  allowance  of  an  undertaking, 
as  if  an  order  bad  been  made  as  prescribed  in  section  3272  of 
this  act. 
.  Id.,  if  7  and  8. 

I  8979.  This  title  applies  to  speelal  proeeedtnsa. 

The  foregoing  sections  of  this  title  apply  to  a  special  proceed* 
tng  instituted  in  a  court  of  record,  in  like  manner  as  to  an  action; 
for  which  purpose,  the  prosecuting  party,  other  than  the  people, 
dr,  where  the  special  proceeding  is  instituted  in  the  name  of  the 
people  upon  the  relation  of  a  private  cor]K>ration  or  individual, 
the  relator,  Is  deemed  a  plaintiff,  and  the  adverse  party,  Aiji- 
fendant. 
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TITLE  lY. 
General  provisione  relating  to  fee*.  4 

aae.  S280.  Taking  fees  not  prescribed  bj  law,  prohibited. 

8281.  Id.;   tor  Bervlces  not  rendered,   except,  etc.  v 

8282.  Penalty  for  extortion. 

8283.  Clerk  of  court  of  appeals  to  accooot  for  aud  pay  OTor  feet. 

8284.  [ Repealed.  ] 

8286.  Certain  coanty  clerks  and  registers  must  account  for  fees. 
8280.  Oeneral  provlstons  as  to  fet^e,  etc.,  to  be  accounted  for. 

8287.  Fees  of  certain  officers  to  be  taxed  upon  demand. 

8288.  Parties,   attorneys,   etc.,   when  not  allowed  fees. 
8280.  No  fee  for  administering  certain  official  oaths. 
82SN).  Certain  searches  to  be  gratuitous. 

8291.  Officer,   etc.,  may  clmrge  fee  paid  for  oath,  postage,  etc. 

8202.  Id.;  bis  fee*,  etc.,  to  be  paid  before  required  to  traosmlt  papers. 

8293.  Provision  where  printers  In  county  refuse  to  pubiitfiu 

8294.  AffldSTit  Qi  refusal  to  publish,  etc. 
8290.  Comptroller  to  audit  certain  charges. 

I  8280.  Taklmff  fees  not  preaorlbed  hy  law,  prohibited. 

B«ach  clerk  of  a  court  must  perform  all  the  duties  required  of 
him,  in  the  course  and  practice  of  the  court,  without  fee  or  re- 
ward, except  as  expressly  prescribed  by  law.  Each  public  officer, 
upon  whom  a  duty  is  expressly  imposed  by  law,  must  execute 
the  same  without  fee  or  reward,  except  w^here  a  fee  or  other 
compensation  therefor  is  expressly  allowed  by  law.  An  officer  or 
other  person,  to  whom  a  foe  or  other  compensation  is  allowed  by 
law,  for  any  seryice,  shall  not  charge  or  receive  a  greater  fee. 
or  reward,  for  that  serTice,  than  is  so  allowed. 

L.  1840.  ch.  386,  §  6;  2  R.  S.  650,  f  6  (2  Bdm.  669). 

1  d281.  Id.  I  for  aervicea  not  render ed,  except,  ete* 

An  officer,  or  other  person,  shall  not  demand  or  receive  any  fee 
or  compensation,  allowed  to  him  by  law  for  any  service,  unless 
the  service  was  actually  reutlrred  by  him;  except  that  an  officer 
may  demand  in  advance  his  fee,  where  he  is,  by  law,  expressly  di- 
rected or  permitted  to  require  payineut  thereof,  before  renderiag 
the  service. 

2  R.  S.  660,  I  6  (2  Edm.  670). 

I  8282.  Penalty  for  extortion. 

An  officer  or  other  person,  who  violates  either  of  the  provisions 
contained  in  the  last  two  sections,  is  liable,  in  addition  to  the 
punishment  prescribed  by  law  for  the  criminal  offence,  to  an  ac- 
tion in  behalf  of  the  person  aggrieved,  in  which  the  plaintiff  is 
entitled  to  treble  damages. 

Id.,   part  of  8   7. 

I  828S.  Clerk  of  conrt  of  appeals  to  account  for  and  pay 
OTcr  fees. 

The  clerk  of  the  court  of  appeals  must,  within  ten  days  after 
the  first  day  of  January,  and  after  the  first  day  of  July,  in  each 
year,  render  to  the  comptroller  an  accurate  account,  under  oath, 
of  all  fees  received  by  him  for  his  official  services,  since  the  last 
account  was  rendered;  and  must  pay  the  same  into  the  treasniy 
of  the  State. 

Substituted  for  L.  1846,  ch.  277,  |  7. 

I  8184.  [Repealed  Jan.  1,  1896;  L.  1805,  ch.  046.] 
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I  8285.  Certain  cotintr  clerlca  and  r«Kl«tera  mn«t  aeeoamt 
for  fee*. 

Bzcept  as  otherwise  specially  prescribed  by  law,  each  county 
clerk  or  register,  who  receives  a  salary,  must  account  for,  under 
oath,  and  pay  to  the  treasurer  of  his  county,  in  the  manner  pre- 
scribed by  law,  all  fees,  perquisites,  and  emoluments,  receiyed 
by  him,  for  his  official  services. 

L.  IMT,  cb.  432,  I  1;  L.  1861,  cb.  14. 

S  8S80.  (>eneral  proviatona  aa  to  foefly  etCy  to  be  aoconnted 
for. 

Where  a  public  officer  is  required,  by  law,  to  keep  an  account 
of,  or  to  pay  over,  the  fees  or  other  moneys,  received  by  him 
for  official  services,  he  must  include  therein  all  sums,  received 
by  him,  to  which  he  was  entitled,  by  reason  of  any  act,  per- 
formed by  him  in  his  official  capacity;  whether  the  act  did  or  did 
not  pertain  to  his  office,  or  to  the  business  thereof. 

L.  1847,  cb.  277.  |  11  (4  Edm.  565). 

1  8887.  [Am'd,  1885.]  Feea  of  certain  oAoera  to  be  taxed 
«pOB  devtand. 

Bach  county  clerk  or  register  of  deeds,  who  claims  any  fees  by 
virtue  of  his  office;  and  each  sheriff  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proceeding,  claims  any 
fees,  which  have  not  been  taxed;  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  justice  of  the  supreme  court,  or  the  county  judge. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed. 

2  R.  S.  e62,  M  1  and  2  (2  Edm.  671);  L.  1844.  cb.  127,  I3  2  and  »  (4  Jfiam. 
W4);  L.  1805,  cb.  946. 

I  8288*  Partlea,  attorneya,  etc.,  wben  not  allowed  feea. 

A  party  tn  an  action  or  a  special  proceeding  is  not  entitled  to 
a  fee,  for  attending  as  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest, 
with  him;  and  an  attorney  or  counsel,  in  an  action  or  special 
proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
therein,  in  behalf  of  his  client. 

S«e  2  R.  S.  661,  |  16  (2  Edm.  671). 

S  8X89.  No  fee  for  admlnlaterlnff  certain  official  oatka. 

An  officer  is  not  entitled  to  a  fee,  for  administering  the  oath 
of  office  to  a  member  of  the  legislature,  to  any  military  officer,  to 
an  inspector  of  election,  clerk  of  the  ikxH,  or  any  town  officer;  or 
to  more  than  ten  cents,  for  administering  an  official  oath  to  any 
other  officer. 

Id.,  i  17. 

I  S880.  Certain  aearoKea  to  be  s'fatnltona. 

'EtLch  of  the  following  officers,  to  wit;  the  secretary  3f  State, 
the  comi)troller,  the  treasurer,  the  attorney-general,  and  the  State 
engineer  and  surveyor,  may  require  search  to  be  made,  in  the 
office  of  either  of  the  others,  or  of  a  county  clerk,  or  of  the  clerk 
of  a  court  of  record,  for  any  record,  document,  or  paper,  where 
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he  deems  it  neceasary  for  the  discharge  of  hia  official  dutiea,  and 
a  copy  thereof  or  extracts  therefrom,  to  be  made  and  officially 
certified  or  exemplified,  without  the  payment  of  any  fee  or  charge. 
2  B.  8.  061,  I  8. 

I  8391.  Offlccr,  etc.,  mar  cbiirffe  fe«  p«id  for  ontUf  post- 
age, etc* 

Where  an  officer  or  other  person  is  required,  in  the  course  of 
a  duty  imposed  upon  him  by  law,  to  take  an  oath,  to  acknowledge 
an  instrument,  to  cause  an  instrument  to  be  filed  or  recorded,  or 
to  transmit  a  paper  to  another  officer,  he  is  entitled,  in  addition 
to  the  fees,  or  other  comoensation  for  the  service,  prescribed  by 
law,  to  the  fees'  necessarily  paid  by  him,  to  the  officer  who  ad- 
ministered the  oath,  or  took  the  acknowledgment,  or  filed  or  re- 
corded the  instrument;  and  to  the  expense  of  transmitting  the 
paper,  including  postage,  where  the  transmission  is  lawfully  made 
through  the  post-office. 

1  8282.  Id.  I  bis  fees,  etc.,  to  be  paid  before  repaired  to 
transmit  paper. 

Each  provision  of  this  act,-  requiring  a  judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benefit  of 
a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
the  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewith,  and  the  expenses 
specified  in  the  last  section. 

L.   1876.   ch.  449,    $   12. 

S  8S88.  ProTlfllom  fvkere  printers  la  ooamtjr  refase  to 
pabllab. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  which  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal  no- 
tices are  required  by  law  to  be  published.  If  it  is  required  by 
law  to  be  published  In  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  oroprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law.  • 

2  R.  S.  648,  SI  46  and  47  (2  Edm.  667). 

I  8904.  Affldavit  of  r«fasal  to  pabllsk>  ete. 

Where  publication  is  made,  as  prescribed  in  the  last  section, 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  made,  the  affidavit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisement 
was,  before  such  publicati«>D,  made  to  the  proprietor  of  each 
newspaper  published  in  the  city  or  county;  tnat  the  amount  of 
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the  legal  fees  for  sach  publication  was  at  the  same  time  tendered; 
and  that  the  application  was  refused.  Such  an  affidavit  ia  pre- 
sumptire  evidence  of  the  facts  stated  therein. 

1  B.   8.   648,    I  49. 


I  8S06.  Comptroller  to  audit  eertalit  eliartfea. 

Where  the  fees  or  other  charges  of  an  officer  are  chargeable 
to  the  State,  they  must  be  audited  by  the  comptroller,  and  paid 
on  his  warrant,  except  as  otherwise  specially  prescribed  by  Iaw. 

t  B.  8.  Wl,  i  16  (2  Bdm.  671). 

9S0 


-  21.  t.  5  AMOUNT  OF  FESa  gS  8^96-07 

TITUS  v. 

Sums  allowed  as  fees. 

flae.  8SM.  Beferee'B  f«e«  senerallr. 

•297.  Id.;  apon  sales  of  real  propeitr. 
3286.  Fees  for  oaths  and   acknowledgments. 

8299.  Sarreyors*    and    commissioners'    fees,    in    action    for   partition    sr 

dower    etc 

8300.  rees  of 'the  'clerk  of  the'coort  of  appeals. 

8801.  Clerk's  fees  in  ciTll  actions  generallj. 

8802.  The  last  section  qoallfied. 

8808.  Clerk's  fees  upon  naturalisation. 
8804.  Fees  of  connty  clerks  generally. 

8806.  Certain  proTislons  not  affected  by  the  last  section. 
8306.  Fees  of  register  and  other  clerks. 

8807.  Sheriff's  fees. 

8806.  The  Ust  section  qualifled. 

8809.  Id.;   bow  collected. 

8810.  Coroner's  fees. 
8311.  Stenographer's  fees. 

8812.  Compensation  of  deputy  sheriffii  and  constables  attending  co«uta« 

8313.  Fees  of  trial  Jurors. 

8814.  Snperrisors  may  make  allowance  to  grand  and  trial  jurors. 

8816.  Id.;  extra  pay  upon  protracted  trials. 

8816.  Jurors*  fees  in  special  proceedings. 

3317.  Fees  of  printers. 

8318.  Witnesses'  fees  generally. 

3819.  Id.;  on  deposition  to  be  used  In  another  state. 

8820.  Beceiter's   commissions. 

8821.  Fees  of  county  treasurer,  and  chamberlain  of  New  Toclc. 
8322.  Fees  of  a  justice  of  the  peace. 

8828.  Constable's  fees. 

3324.  Id.;  affldarit  upon  claim  for  trarel  fees. 

3826.  Justice's  court,  fees  upon  a  commission. 

8326.  Id.;  Jnrors'  fees. 

8827.  Id.;  witnesses'  fees. 

8328.  Id.;  fees  to  be  paid  before  eerrleefi  reodered. 

8329.  Id.;  by  whom  fees  to  be  paid.    . 

8330.  Certain  special  proTlsions  excepted  from  this  title. 

8881.  ProrMon  as  to  change  In  iees. 

8882.  This  title  applies  to  dyfl  cases  only* 

t  8a06.  [Am'dy  189e.]    Referee's  feea  ^enerallr* 

A  referee,  in  an  action  or  a  special  proceeding  brought  In  a 
coart  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelye  of  chapter  seventeen  of  this  act,  is  entitled  to 
ten  dollars  for  each  day  spent  in  the  business  of  the  reference; 
unless  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  appointing  nim. 

Co.  Proc.,  I  813,  am'd.    In  effect  March  11,  1896.    L.  1806,  ch.  90. 

I  8a&7.  [Aai'dy  1895.]    Id.)  upon  sales  of  real  property* 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  Is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  is  required  to  take  security  upon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured 
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distributed  or  applied,  allowed  by  law  to  an  executor  or  admin- 
istrator for  receiviug  and  paying  out  luouey.  But  eommissioua 
shall  not  be  allowed  to  him  upou  a  sum  bidden  by  a  partj^  and 
applied  upon  the  party's  demand,  as  fixed  by  the  judgment,  with- 
out being  paid  to  the  referee,  except  to  the  amount  of  teu  dollars. 
And  a  referee's  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortgage,  exceed  fifty  dollars*  unlof58  the  property  sold  for  ten 
thousand  dollars  or  upwards,  in  which  event  the  referee  may  re- 
ceive such  additional  compensation  as  to  the  court  ma;  seem 
proper,  or  in  any  other  cause  five  hundred  dollars. 

L.  I860,  cb.  5T9,  §  4,  am'd;  and  see  Co.  Proc.,  J  300,  am'd;  U  1870.  cb. 
431,  S  11;  L.  1806.   cb.  241. 

f  8206.  Fees  for  oatbs  and  adknofrledornieats. 

Any  officer,  authorized  to  perform  the  services  specified  in  this 
section,  and  to  receive  fees  therefor,  is  entitled  to  the  following 
fees: 

1.  For  administering  an  oath  or  affirmation,  and  certifying  the 
same  when  required,  except  where  another  fee  is  specially  pre- 
scribed by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of 
the  execution  of  a  written  instrument;  by  one  person,  twenty-five 
cents;  and  by  each  additional  person,  twelve  cents;  for  swearinir 
each  witness  thereto,  six  cents. 

2  R.  S.  637,  §  28  (2  Edm.  668);  L.  1847,  ch.  839  (4  £dm.  628);  U  1840, 
ch.  238,  S  2  (3  Edm.  302). 

1  8200.  Svr-veyorsi  and  eommlsslonera*  fees  In  action  for  . 
partition  or  dower^  etc*  ^ 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for 
partition  or  dower,  or  to  determine  dower.  Is  entitled  to  five  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  survey- 
ing, laying  outr  marking,  or  mapping  land  therein.  Each  assist- 
ant, so  employed,  is  entitled  to  two  dollars  for  each  day,  actually 
and  necessarily  occupied  in  serving  under  the  surveyor's  direction. 
Each  commissioner,  appointed  as  prescribed  by  law,  to  make 
partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
day's  actual  and  necessary  service. 

2  B.  8.  648.  11  34  and  85  (2  Edm.  662).  am'd. 

S  8SOO.  Fees  of  tbe  clerk  of  tbe  court  of  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  foUo^ 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
than  two,  ten  cents.  • 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folk) 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio. 
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For  eugTOB^mg  a  remittitur,  ten  cents  for  each  folio. 
For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
rhich  he  is  entitled  to  a  fee.  is  a  copy,  twenty-fiye  cents. 
For  sealing  any  paper,  when  required,  fifty  cents, 
2  B.  8.  622.  S  2  <2  Bdm.  646);  L.  1847,  cb.  in,  I  7. 


I  8801«  tAm'fU  1800.]  Clerk's  fees  In  ci^fl  a^tloaa  «em« 
evally. 

Except  as  otherwise  prescribed  in  the  next  section,  each  clerk 
of  the  court  of  r*cord  is  entitled  for  his  seryices  in  an  action  or  a 
special  proceeding,  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  action«  or  tne  hearing,  upon  the  merits,  of 
the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg* 
ment-roll,  andf  a  copy  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten 
centa  for  earn  folio,  exceediug  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  fire  cents  for  each  foUo. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  for  which  service  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certined  transcript  of  the  docket  of  a  judgment,  twelre 
cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a  judgment 
thereupon,  six  cents. 

He  is  not  entitled  to  any  fee,  or  other  compensation,  for  any 
other  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  3304  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order  haa 
been  taken,  and  is  not  appealed  from,  stipulate  in  writing  that 
a  paper  is  a  copy  of  any  pai>er  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  by 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  clerk  of 
the  court. 
a«e  Oo.  Pioc.,  I  812;  L.  1890,  cb.  812. 

I  3802.  [Am'd,  1805.]    Tbe  last  aectlon  anaUfled. 

The  last  section  does  not  *pply  to  the  clerk  of  a  surrogate's 
court,  of  the  city  court  of  the  city  of  New- York,  of  the  city 
court  of  Yonkers,  of  the  justice's  court  of  the  city  of  Albany,  or 
of  a  mayor's  or  recorder's  court. 

I^  ia99,  cb.  046. 
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I  8308«  Cleric**  teem  upon  naturalisation. 

The  clerk  of  any  court,  which  has  juriBdiction  to  naturalize  ni* 
alien,  is  entitled,  for  the  Bervicea  specified  in  this  section,,  to  the 
following  fees: 

For  all  services,  upon  the  filing  of  a  declaration  of  intention  by 
an  alien  to  become  a  citizen,  including;  the  oath  or  affirmation, 
the  recording  of  the  same,  and  a  certificate  thereof  deliyered  to 
the  alien,  twenty  cents. 

For  all  services  upon  the  admission  of  the  alien  to  be  a  citizen* 
including  the  recording  of  the  papers,  and  a  certified  copy  of  the 
record,  which  must  be  delivered  to  any  person  requiring  it,  fifty 
cents. 

Ii.  1847,  eh.  127.  f  1  (4  Bdm.  694).    Bee  ante,  f  3901. 

t  8804.    t-A-m^dy  ISOe.]    Fee*  of  conntr  clerk*  venerally. 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  tnerefor  by  special 
statutory  provision,  to  the  following  fees  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to,  and  incumbrances  upon 
real  property,  for  each  year  for  which  the  search  is  made,  for 
each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or 'other  paper,  entered  or  filed 
in  his  office,  eight  cents  for  each  folio. 

For  filing  a  trnnscript,  and  making  an  entry  as  prescribed  in 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  the  pnrty  at  whose  request  the  exocution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  upuu 
the  judgment.  » 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contained  in  the 
notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his  office,  as 
prescribed  in  section  649  of  this  act,,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage 
3fl  prescribed  in  section  2390  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  nnper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  Hen,  ten  cents. 

For  filing  and  entering  specifications  and  all  other  papers  relat- 
ing to  a  Hen  against  a  res^ol.  twentr-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  Ms  office, 
other  th«n  as  expresRly  provided  for  in  this  section,  six  cents. 

For  filing  «ny  psper  donosited  with  him  for  safe  keeping,  six 
cents;  nnd  for  searching  for  pnch  a  paper,  when  required,  thr^ 
cents  for  each  paper  necessarily  opened  and  examined* 
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For  .1  certificate,  other  than  that  a  paper,  for  the  copying  of 
vv'hich  he  is  entitled  to  a  fee,  is  a  copy,  twenty-tive  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency 
jf  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canyassing  of  Totes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  can- 
vass, eighteen  cents  for  each  folio;  and  for  the  necessary  copies 
thereof »  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath 
of  office,  ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  any  person  has  neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  any  security,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  his  county, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  apt)ointment  to  office,  twenty* 
five  cents,  and  the  expenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license  to 
keep  a  ferry,  and  for  «  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person  au- 
thorized to  keeo  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section, 
for  a  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a  civil 
action  or  special  proceeding,  in  a  court  of  which  he  is  ex-officio 
clerk.  ' 

9.  n.  S.  <»8.  «  30  (2  Rdm.  W9)\  L.  1864.  ch.  68.  9  4  (<  ^BAm.  231);  2  R.  8. 
646.  f  8  (2  Edm.  666);  L.  1878,  cb.  489,  §  4  (»  Edm.  622);  L.  1886,  cb.  679. 
In  effect  May  12,  1800. 

§  »305.  Certain  provlalona  not  nffected  hy  tbe  last  section. 

The  last  stclion  does  not  affect  any  special  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereby  a  fee, 
different  from  the  fee  therein  allowed,  is  allowed  to  the  clerk  of 
the  city  and  county  of  New-York,  or  of  the  county  of  Kings,  for 
d  service  therein  specified. 

L.  1853,  ch.  142.  {|S  1  and  2;  Co.  Proc,  S  256;  L.  1874,  ch.  304;  L.  1868, 
cb.  720;  L  1871,  ch.  734. 

I  8306.  Fees  of  reeriater  and  otber  clerka. 

The  register  of  any  county,  or  the  clerk  of  any  court  of  record, 
is  entitled,  for  any  services  specified  in  the  hist  section  but  one, 
which  he  is  authorized  to  perform,  to  the  fees  specified  therein, 
subject  to  the  qualifications  therein  contained. 

i  3307.   [Am*d,   1884,  1804,   lOOT.l    SlierllPa  feea. 

A  sheriff  is  entitled,  for  the  services  specified  in  this  section,  to 
the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  419  or  section  423  of 
this  act;  or  for  serving  or  executing  an  order  of  arrest,  or  any 
other  mandate,  for  the  service  or  execution  of  which  no  other 
fee  is  specially  prescribed  by  law,  except  a  subpoenn.  one  dollar 
for  each  person  served  or  as  to  whom  it  is  executed;  and  for 
necessarv  travelling  to  serve  or  exe<  ute  the  same,  six  cents  for 
each  mile  travelled,  going  and  returning:  the  travelling  fees  to  be 
computed  from  the  court  house  of  the  county;  or,  if  there  are 
two  or  more  court  houses,  from  that  nearest  to  the  place  of  ser- 
vice or  execution.   But  where  two  or  more  mandates  are  delivered 
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to  a  sheriff,  to  be  served  upon  or  executed  agaiust  one  person, 
at  one  time,  in  one  action  or  special  proceeding;  or  where  a  man- 
date is  served  upon  or  executed  against  two  ur  more  persons,  Id 
one  action  or  special  proceeding,  and  in  the  course  of  one  journey; 
the  sheriff  is  entitled,  in  all,  to  six  cents  only,  for  each  mile 
travelled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property  of 
a  defendant,  issued  as  prescribed  in  title  third  of  chapter  seventh 
of  this  act,  or  for  executing  a  requisition  to  replevy  one  or  more 
chattels,  one  dollar;  and,  also,  such  additional  compou.sation,  for 
his  trouble  and  expenses,  in  taking  possession  of  and  preserying 
the  property,  as  the  judge,  issuing  the  warrant,  or  in  case  of  a 
replevin,  as  the  court  or  a  judge  thereof  allows,  and  the  judge  or 
court  may  make  an  order  requiring  the  party  liable  therefor  to 
pay  the  same  to  the  sheriff.  For  making  and  filing  a  description 
of  real  property,  or  an  mventory  of  personal  property  attached, 
twenty -five  cents  for  each  folio;  for  each  necessary  copy  thereof, 
twelve  cents  for  each  folio;  together  with  such  compensation  to 
the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not  ex- 
ceeding two  dollars  to  each  appraiser,  for  each  day  actually  em- 
ployed. For  advertising,  during  the  pendency  of  the  action,  per- 
sonal property  attached,  the  same  foes  as  are  allowed  to  a  sheriff 
for  advertising  personal  property  for  sale,  by  virtue  of  an  execu- 
tion. If  the  action  is  settled,  either  before  or  after  judgment,  the 
sheriff  is  entitled  to  poundage,  upon  the  value  of  the  pi-operty  at- 
tached, not  exceeding  the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  or  a  complaint,  affidavit,  or  other  paper  served  by 
him,  where  no  foe  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio. 

4.  [Am»€l,  1W>T.]  For  notifying  jurors  to  attend  a  trial  term 
of  a  court  of  record,  fifty  cents  for  each  cause  placed  upon  the 
calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first  putting 
the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is  not 
entitled  to  more  than  one  dollar  and  fifty  cents  for  calendar  fees 
in  one  action.  The  dork  shall  not  put  a  cause  upon  the  calendar, 
for  trial  by  a  jury,  until  the  fee,  spocifiod  in  this  subdivision,  is 
paid  to  him,  for  the  use  of  the  sheriff.  And  whore  the  cause  is 
tried  at  a  subsequent  term,  without  a  new  note  of  issue,  as  pre- 
scribed in  so<  tion  077  of  this  act,  the  party  moving  the  trial  must 
pay  to  the  clerk,  for  the  use  of  the  sheriff,  the  calendar  foe  or 
fees  romainiug  unpaid.  No  sheriff  who  rec'oivos  an  annual  salary 
in  whole  or  in  part  for  his  services  shall  be  entitled  to  the  foes 
provided  by  this  subdivision,  and  in  all  counties  where  the  sheriff 
receives  such  annual  salary,  the  clerk  shall  place  all  causes  upon 
the  calendar  for  trial  without  the  payment  or  collection  of  any 
foe  therefor.* 

•li.  1907,  oh.  253.  wblch  adds  last  sentonco  provides  tbat  the  amendmrnt 
'*  shall  not  affect  the  right  of  any  Bheiiff  now  In  office  to  receive  the  fee* 
provided  for  herein  until  the  end  of  his  term  of  office,  provld-^d  be  Is  noyr 
lawfully  entitled  to  receive  the  Hanie." 

5.  l^or  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  obedi- 
ence to  a  precept  issued  by  commissioners  appointed  to  inquire 
concerning  the  incompetencv  of  a  person  to  manage  himself  or  his 
affairs,  in  consequence  of  idiocy,  lunacy,  or  habitu»\l  drunkenness, 
or  in  any  case  not  provided  for  in  the  last  precedinsr  subdivision 
of  this  section,  including  the  making  and  return  of  the  inquisition 
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when  required,   for  each  juror  notified,   twenty-five  cents.     For 
attending  a  jury,  when  »*equired,  in  such  a  case,  two  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in 
his  books,  searching  for  property,  and  postage  on  the  return, 
when  made  through  the  post-oilJce,  fifty  cents.  If  required  by  the 
sheriff,  that  fee,  together  with  his  fee  for  returning  the  execution, 
must  be  paid,  by  the  person  in  whose  behalf  the  execution  la 
issued,  at  the  time  when  it  is  delivered  to  the  sheriff,  who  is  not 
bound  to  execute  it  unless  the  fee  is  so  paid.  For  mileage  upon 
an  execution,  for  each  mile,  going  only,  ten  cents;  to  be  computed 
as  prescribed  ni  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of 
attachment,  or  an  attachment  for  the  payment  of  moneyN  in  an 
action  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  the  comptroller,  or  by  a  county 
treasurer;  in  any  county  except  New- York,  Ivings,  or  Westchester, 
three  per  centum  upon  the  sum  collected,  not  exceeding  two  hun- 
dred and  fifty  dollars,  and  two  per  centum  upon  the  residue  of 
the  sum  collected;  and  in  either  of  the  counties  of  New-York, 
Kings,  or  Westclicster,  two  and  one-half  per  centum  upon  th'? 
sum  collected,  not  exceeding  two  hui^dred  and  fifty  dollars,  and 
one  and  one-quarter  per  centum  upon  the  residue  of  the  sum 
collected;  and  also,  where  an  execution  is  stayed  after  a  levy,  by 
order  of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  speedily  perishable  property,  such  additional  compen- 
sation, for  his  trouble  and  expenses  in  taking  care  of  and  i)reKerv- 
ing  the  property,  as  the  court  or  a  judge  there*)f  allows.  Where 
a  settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the 
sheriff  is  entitled  to  poundage  upon  the  value  of  the  property 
levied  upon,  not  exceeding  the  sum  at  which  the  settlement  Is 
made,  and  to  the  additional  compensation,  if  any,  provided  for  in 
this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
of  an  execution,  warrant  of  attachment,  or  other  warrant  speci- 
fied in  the  last  preceding  subdivision,  two  dollars,  unless  it  is 
stayed  or  scuttled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
property,  two  dollars,  to  be  paid  by  the  grantee.  The  sheriff  is 
also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid  by 
him  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  pn)perty,  and  he  may  require  the  party  directing 
the  sale  to  advance  the  printer's  fees,  in  which  case  he  must  re- 
pay the  same  out  of  the  proceeds.  Where  the  notice  is  published 
more  than  six  weeks,  or  the  sale  is  postponed,  the  expense  of 
continuing  the  publication,  or  of  publishing  the  notice  of  post- 
ponement, must  be  paid  by  the  person  re<iuesting  it.  Wherf  two 
or  more  executions  against  the  property  of  one  judgment  dob  cor 
are  in  the  hands  of  the  sheriff,  at  the  time  when  the  propok^y  is 
first  advertised,  the  sheriff  is  entitled  to  printer's  fees  upon  only 
one  execution,  and  he  miist  elect  upon  which  execution  he  will 
receive  the  same. 

10.  For  returning  anv  mandate,  which  he  is  required  hj  law  to 
return,  twelve  cents.  'For  a  certified  copy  of  an  execution,  and 
of  the  return  of  satisfaction  thereupon,  delivered  as  prescribed 
in  section  1266  of  this  act,  twenty-five  cents^ 
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11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and 
conveying  real  properly,  in  pursuance  of  a  direction  contained  )u 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

12.  B^r  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking,  which  he  is  au- 
thorized to  take,  fifty  cetits.  For  a  certified  copy  of  such  a  bond 
or  undertaking,  twenty-five  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
iu  subdivision  eighteenth  of  this  section,  and  removing  the  per- 
son in  possession,  one  dollar  and  fifty  cents,  and  the  same  travel 
fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  di.schurged  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by 
the  person  at  whose  instance  he  is  imprisoned.  For  attending 
before  an  officer  for  the  purpose  of  surrendering  a  prisoner,  or 
receiving  into  custody  a  prisoner  surrendered,  in  exoneration  of 
his  bail,  including  all  his  services  upon  such  a  surrender  or  re- 
ceipt, one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for 
travelling,  going  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to 
inquire  into  the  cause  of  detention,  one  dollar  and  fifty  cents; 
and  for  travelling  to  and  from  the  jail,  twelve  cents  for  each 
mile.  For  bringing  up  a  prisoner,  upon  any  other  writ  of  habeas 
corpus,  the  same  fees;  and  for  attending  the  court  or  judge  there- 
upon, one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addi- 
tion to  the  sums  specified  in  this  subdivision,  to  his  actual  and 
necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constablo, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  F'or  executing  a  warrant,  to  remove  any  person  from  lands, 
belonging  to  the  people  of  the  State,  or  to  Indians,  such  a  sum 
as  the  comptroller  audits,  and  certifies  to  be  a  reasonable  com- 
pensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  officers,  to  whom  he  is  required  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expense  of 
publishing  the  notices,  as  required  by  law;  payable  from  the 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  three  dollars. 

L.  1871.  ch.  415  (Q  Edm.  87),  ?  1.  am'd;  L.  1872.  ch.  26:  2  R.  S.  644.  %  88, 
and  Bubseoiient  sertlons;  nlso,  U  1850,  ch.  225.  S  1  (4  Edm.  608).  Am'd;  L. 
1907,  ch.  2.'a.    In  effect  Sept.  1^  1907. 

I  3308.  The  Imiit  Hectlon   qaallfled. 

The  last  section,  except  the  limitation  of  amount  contained  in 
subdivision  eleventh  thereof,  does  not  affect  any  special  statutory 
provision,  remaining  unrepealed  after  this  title  takes  effect,  rev 
Is  ting  to  the  fees  and  expcn.sos  of  the  sheriff  of  the  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

L.  1869.  ch.  569.  i  2;  L.  1873.  ch.  166.  |  2;  L.  1874.  ch.  192,  nod  L.  1876, 
Ch.  439,  I  2, 
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§  a:t<m.   Id.$   bow   collected. 

Tlie  fees  of  a  sbfriff,  upon  an  execution  against  property,  other 
tliau  thoao  with  respect  to  which  it  is  specially  prescribed  by  stat- 
ute, either  that  they  must  he  paid  by  a  particular  person,  or  that 
they  may  be  included  in  the  corfts  of  Iho  party  in  whose  favor  the 
execution  is  issueil,  must  be  collected  by  virtue  of  the  execution, 
in  the  same  manner  as  tlie  sum  therein  directed  to  be  collected. 
2  R.  8.  044.  I  38. 

f  S310.  Coroner'n  fee*. 

A  coroner  is  entitled  for  tba  seryioes  specified  in  this  section, 
to  the  following  fees; 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a  special 
pHK-eeding,  in  which  the.  sheriff  is,  for  any  cause,  disqualified,  the 
same  fees  to  which  a  sheriff  is  entitled  for  the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mamiate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriff,  before  Jie  is  entitled  to  be  discharged. 

2  R.  S.  647,   I  39  (2  Edm.  666);  L.   1873,  cU.  S33. 

S  3»11.  [Am*d,  1895.]  StenoKr«pl&er*fi  feea. 
Except  where  otherwise  agreed,  or  when  special  provision  is 
otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy 
fully  written  out  from  his  stenographic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceed- 
ing in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party  or  his  attorney,  to  the  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  Kcvcnth  or  eighth  judicial  districts,  six  cents;  in 
any  other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  testi- 
mony required  to  be  made  in  any  proceeding  for  the  records 
of  the  surrogate's  court  of  either  of  the  counties  of  New  York 
or  Kings,  ten  rents;  and  the  surrogate  may  order  that  the  fees 
for  such  record  copy  be  paid  out  of  the  estate  to  which  the 
proceeding  r^'lntes. 

L.   1890.  ch.  046. 

S  3»12.  [Am'd,  1881,  1800,  1800,  10O3,  10O4,  190S,  1906.] 
Compennatlon  of  deputy  aherllfs  and  oonatAblea  attendtnff 
courts. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the 
»i»eriff,  to  the  following  fees:  For  each  day's  actual  attend- 
ance, in  any  county  in  the  state,  two  dollars,  except  that  in 
the  counties  of  Albany,  Wyoming,  and  Genesee  the  compensa- 
tion shall  be  three  dollars,  and  mileage  as  allowed  by  law  to 
trial  jurors  in  courts  of  record,  and  except  also  in  the  county 
of  Westchester,  where  the  compensation  shall  be  three  dollars 
per  day,  and  except  also  that  in  the  counties  of  Orange,  Cayuga, 
Wavne,  Orleans  and  Ontario,  the  board  of  supervisors  may 
allow  to  such  constables  and  deputy  sheriffs  for  attending  a 
sitting  of  a  court  of  record  pursuant  to  such  notice  not  exceed- 
ing three  dollars  per  day  and  mileage  as  aforesaid.  Those 
'fees  must  be  paid  by  the  county  treasurer,  upon  the  produc- 
tion of  the  certificate  of  the  clerk,  stating  the  number  of  days 
tliat  the  constable  or  deputy  sheriff  attended.  Btit  the  pro- 
visions of  this  soption  shall  not  be  applicable  to  the  counties 
of  Kings,  Now  York  and  Erie.  All  other  acts  or  section  of  actfi 
conflicting  herewith  are  horrby  repealed. 

2  R.  S.  647.  »  40  (2  Bdm.  666):  L.  IRfiO.  rh.  427:  L.  1864.  ch.  371;  L.  1896, 
ch  420:  L.  ISftO.  ch.  525;  h.  1903.  ch.  4«7:  L.  1904,  ch.  162;  L.  1905,  ch. 
804;  U  1006,  ch.  117.    In  effect  Sept.  1/  1906. 
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S  3313.  Fees    of   trial   Jurors. 

A  trial  juror,  iu  an  action  or  a  special  jproceeding,  in  a 
court  of  record,  is  entitled,  except  as  otherwise  specially  pre- 
scribed by  statute  iu  a  particular  court,  or  a  particular  county, 
to  the  following  fees:  tweuty-tive  cunts  for  each  cause  in  which 
he  is  empanelled,  to  be  paid  by  the  party  not  icing  the  cause  for 
trial;  or.  if  it  is  noticed  by  more  than  one  party,  by  the  party 
whom  the  court  directs  to  p«y  it. 
2  R.  S.  04.'{,  8  37  (2  Edm.  602). 

S  3314.  [Am'd,  1H07,  1898,  1899,  1900,  1903,  1904,  1906, 
1}M>7.1  MnpervlNorM  niny  luake  allo^vance  to  irrand  and 
trial  Jarom. 

In  the  counties  within  the  city  of  ^ew  York  the  board  of 
aldermen,  and  in  any  other  county  the  board  of  supervisors, 
may  direct  that  a  sum,  not  exceed  lug  three  dollars  in  additiuu 
to  the  fees  prescribed  in  the  last  section,  or  iu  any  other  statu- 
tory provision,  be  allowed  to  earti  grand  juror,  and  each  trial 
juror  for  each  day's  attendance  at  a  terui  of  a  court  of  recorti, 
of  civil  or  criminal  jurisdiction,  held  within  their  c<uinty.  If 
a  different  rate  is  not  otherwise  established  as  herein  provided, 
each  juror  is  entitled  to  five  cents  for  each  mile  necessarily 
traveled  by  him  iu  going  to  and  returning  from  the  term; 
but  such  board  of  aldermen  or  board  of  suiiervisors  may  estab- 
lish a  lower  rate.  A  juror  is  entitled  to  mileage  for  actual 
travel  once  in  each  calendar  week  during  the  term,  except  that 
m  the  counties  of  Queens,  Kricklnnd  and  Orange  grand  aud 
trial  jurors  may  be  paid  four  cents  a  mile  for  each  mile  neces- 
sarily traveled  in  going  to  and  returning  for  each  day  of  actual 
travel  during  the  term  in  lieu  of  any  other  mileage.  The  sum 
so  established  or  allowed  must  be  paid  by  the  county  treasurer 
upon  the  certificate  of  the  clerk  of  the  court,  stating  the  num- 
ber of  days  that  the  jurors  actually  attemled,  and  the  numlwr 
of  miles  traveled  by  him  in  order  to  attend.  The  amount  so 
paid  must  be  raised  in  the  same  manner  as  other  county  charges 
are  raised. 

2  R.  a.  (143.  §  37.  nra'd.  L.  ISCUl,  ch.  .T(>7  (6  E<lni,  71«),  aiu'd.  U  1887,  oh. 
23:  L.  1898,  eh.  3fl3:  L.  18l>fl.  rh.  430:  U  IJMJO.  oh.  r»Sr»:  I>.  !<«)«.  eh.  247;  I*. 
19()4.  oh.  Ifll;  L.  lOOC.  oh.  77;  U  ISKH*..  ch.  3;J4;  L.  1!>07.  oh.  148.  In  »'ff*H't 
Si»pt.  1,  1907. 

8  331R.  Id.;   extra  pay   upon   protracted   trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a 
civil  or  a  criminal  action  or  special  proceeding,  in  a  court  of 
record,  occupies  more  than  thirty  days,  the  court,  by  an  order 
entered  in  the  minutes,  may  fix  and  allow,  to  each  juror,  such  an 
extra  compensation  as  it  deems  rca.sonable,  ff»r  his  .services 
thereupon;  the  amount  of  which  compensation,  together  with  the 
expenses,  actually  and  ne<*essari1y  incurred,  for  food  for  the 
jurors  during  the  trial,  is  a  county  <-harge. 

L.   1876,  ch.  335,  am'd. 

§  331  CI.  Jaror*fi  feen  In  npeelal  proeeedlnarM* 

A  trial  juror,  sworn  in  a  spe<ial  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  writ  or  intjuiry;  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of 
n  w.irrant  of  attachment  or  an  execution:  is  entitled  to  twenty- 
five  centH.  to  be  paid  by  the  person  at  who.se  instance  the  jury 
is  emi»nnelled. 
2  H.  H.  MX  part  of  S  37. 
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{  8817.  [Am'd,  1800.]  Fe««  of  printer*. 

ICxcept  as  otherwise  specially  prescribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing  sununons,  notice,  order, 
citation  or  other  adyertisement,  required  by  law  to  be  publi9hed, 
other  than  the  session  laws,  for  each  folio,  to  seyenty-five  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  insertion. 
In  counties  containing  wholly  or  partially  cities  of  the  first  class, 
the  proprietor  of  a  newspaper  is  entitled  for  publishing  such  no- 
tices, matters  and  advertisements  aforesaid,  other  than  the  session 
laws,  for  each  folio,  to  one  dollar  for  the  first  insertion,  and 
•eventy-five  cents  for  each  subsequent  insertion.  The  compen- 
sation  for  publishing  the  session  laws  must  be  fixed  by  the  board 
of  supervisors  at  not  more  than  fifty  cents  for  each  folio. 

L.  1859.  ch.  ara  (4  Edm  TOO);  L.  1B69.  ch.  831  (7  Edm.  4S2)i  L.  1874,  cb.  416  (9  Edm.  90e){ 
L.  1900,  Oh.  407.    In  effect  April  12, 1900. 

f  8318.  Witneaaea*  feea  arenerallr* 

A  witness  in  an  action  or  a  special  proceeding,  attending  before 
a  court  of  record,  or  a  judge  thereof,  is  entitled,  except  where 
another  fee  Is  specially  prescribed  by  law,  to  fifty  cents  for  each 
day's  attendance;  and,  if  he  resides  more  than  three  miles  from 
the  place  of  attendance,  to  eight  cents  for  each  mile,  going  to  the 
place  of  attendance. 

L.  1840,  oh.  880, 1 8  (4 Bdm.  C89). 

I  8810.  Id.)  OB  depoaltton  to  be  naed  in  anotli«r  State. 

A  witness,  attending  before  a  commissioner  or  an  officer,  au- 
thorized to  take  his  deposition  to  be  used  without  the  State,  in  a 
case  other  than  one  specified  in  section  3327  of  this  Rcty  is  entitled 
to  two  dollars  for  each  day's  actual  attendance  and  to  eight  cents 
for  each  mile,  going  to  the  place  of  attendance. 

3  R.  8.  898,  i SI.  am'd;  L.  1847.  ch.  68, 1 2  (7 Edm.  68). 

§  .H.^20.  [Ain'd,  1802,  1800,  1002,  1004.1  Reoeiver*a  com- 
nilaalon. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute, 
is  entitled,  in  addition  to  his  necessary  expenses,  to  such  com- 
missions, not  exceeding  five  per  centum  upon  the  sums  received 
and  disbursed  by  him,  as  the  court  by  which,  or  the  judge  by 
whom,  he  is  appointed  allows.  But  if  in  any  case  the  commis- 
sions of  a  temporary  or  permanent  receiver,  so  computed,  shall 
not  amount  to  one  hundred  dollars,  sai4  court  or  judge  may,  in 
its  or  his  discretion,  allow  said  receiver  such  a  sum,  not  exceed- 
ing one  hundred  dollars,  for  his  commissions  as  shall  be  com- 
mensurate with  the  services  rendered  by  said  receiver.  Any 
receiver,  assignee,  guardian,  trustee,  committee,  executor,  admin- 
istrator or  person  appointed  under  section  ninety-one  of  the  real 
property  law  or  under  section  eight  of  the  personal  property  law 
required  by  law  to  give  a  bond  as  such  may  include  as  a  part  of 
his  necessary  expenses,  such  reasonable  sum,  not  exceeding  one 
per  centum  per  annum  upon  the  amount  of  such  bond  paid  his 
surety  thereon,  as  such  court  or  judge  allows.  A  trustee  of  an 
express  trust  is  entitled,  and  two  or  more  trustees  of  such  a 
trust  are  entitled,  to  be  apportioned  between  or  among  them 
according  to  the  services  rendered  by  them  respectively,  as  com- 
pensation for  seryices  as  such,  over  and  above  expenses,  to  com- 
mission.s  as  follows:  For  receiving  and  paying  out  all  sums  of 
principal  not  exceeding  one  thousand  dollars,  at  the  rate  of  five 
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per  centum.  For  receivin?  and  pa:fiDg  out  any  additional  snma 
of  principal  not  exceeding  ten  thousand  dollars,  at  the  rate  of 
two  and  one>haif  per  centum.  For  receiyin^  and  paying  ont  alt 
sums  of  principal  above  eleven  thousand  dollars,  at  the  rate  of 
one  per  centum.  And  for  receiving  and  paying  ont  income  in 
each  year,  at  the  like  rates.  In  all  cases  a  just  and  reasonable 
allowance  must  be  made  for  the  necessary  expanses  actually 
paid  by  such  trustee  or  trustees.  If  the  rnluo  of  the  principal  of 
the  trnst  estate  or  fund  equals  or  exceeds  one  hundred  thousand 
dollars,  each  such  trustee  is  entitled  to  the  full  commission  on 
principal,  and  on  income  for  each  year,  to  which  a  sole  trnstee 
is  entitled,  unless  the  trustees  are  more  than  three,  in  which  case 
three  full  commissions  at  the  rates  aforesaid  must  be  apportioned 
between  or  among  them  according  to  the  services  rendered  by 
them  respectively.  If  the  instrument  creating  the  trust  provides 
specific  compensation  for  the  services  of  the  trustee  or  trustees, 
no  other  compensation  for  such  services  shall  be  allowed  unless 
the  trustee  or  trustees  shall,  before  receiving  any  compensation 
for  such  services,  by  a  written  instrument  duly  acknowledged, 
renounce  such  specific  compensntion. 

L.  1893,  ch.  4G5;  L.  1899,  ch.  91;  L.    1902,  ch.  4QI;  L.  1904,  ch.  7S6.    In  effect  Sept.  1, 

S  71321.  Feen  of  connty  tronnnrer  anil  ehamborlatB  ot  Ne^v 
York. 

A  county  treasure?,  ou,  in  thct  citjr  and  connty  of  New  Yovk,  the 
chamberlain,  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum,  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
lialf  of  one  per  centum  upon  the  sum  invested,  not  exceeding  two 
hundred  dollars,  and  one-quarter  of  one  per  centum  upon  the 
exeess,    over  two   hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
some  to  the  person  entitM  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid. 

2  n.  S.  639,  I  J»  (2  Edm.  «1),  and  L.  1849,  ch.  357  (4  Mm.  HF7). 

{I  »»S2.  TAm^d,  1A04.1    Feen  of  n  JiMticc  of  the  peace. 

A  justice  of  the  peace  is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees: 

1.  In  nn  action  brought  before  a  justice  of  the  peace: 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  tw^enty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  the  acknowledgment  of.  a  power  of  attorney,  twenty -five 
cents* 

For  taking  an  afiidavit,  or  administering  an  oath^  ten  cents. 

For  drawing  an  afhdavit.  application,  or  notice,  required  by 
statute,  five  cents  for  each  folio. 
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For  drawing  a  bond  or  an  undertaking,  twentj-fiy«  cents. 

For  hearing  an  application  for  a  commission  to  examine  one 
or  more  witnesees,  fiJty  eeatK. 

For  -an  order  far  such  oomDiission.  and  attending,  settling,  and 
certifying  interrogatories,  fifty  eents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintiff's  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  motion,  twenty-five  eents. 

For  a  venire,  twenty-five' cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintifif's  evidence,  where  the  defendant  does 
not  appear,  twenty^five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
seventy-five  cents  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty -five 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  pai)er  required  by  statute  to  be  filed,  five  cents. 

P^or  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  lee  is  not  expressly  pre- 
scribed by  law,  six  cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twenty-five 
cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars.    • 

2.  In  a  special  proceeding,  or  an  action  not  foroaght  before  a 
justice  of  the  peace: 

For  a  warrant,  in  a  case  where  a  fee  theretfor  is  not  expressly 
prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
rant,  issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  anj'  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by 
law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute 
or  record  of  conviction  of  such  a  juror  or  witness,  or  of  any 
person  for  contempt,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 
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For  an  ezecation  upon  such  a  conviction  before  him,  twenty- 
five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking, 
a  re(*ognizance  or  other  written  security,  and  filing  the  same 
with  the  county  clerk,  or  other  officer  with  whom  it  must  be 
filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  centa. 

For  II  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  conts. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

F')r  empanelling  and  swearing  a  jrry,  twenty-five  cents;  ex- 
cept in  proceedings  to  alter  or  lay  out  a  highway,  in  which  case 
he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
seventy-five  cents  for  each  dsy  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the 
order,   if  any,  thereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by 
this  subdivision,  and  for  which,  if  rendered  in  an  action  before 
a  justice,  a  fee  is  allowed  by  the  first  subdivision  of  this  section, 
the  fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made, 
or  commission  issued,  by  a  court  of  record  of  the  state,  or  a 
court  in  another  state  or  a  territoiT*  or  a  foreign  country,  ten 
cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fifty 
cents. 

For  taking  pu  affidavit  or  administering  an  oath,  ten  cents. 

2  U.  S.  264.  I  228  (2  E4m.  272),  atn'd,  and  2  R.  8.  637,  I  29  (2  Edm.  658). 
aro'd;  L.  1904,  ch.  882.     In  effect  Sept.   1,  1904. 

i  asxa.  Coniitable*a  feen. 

A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a 
ju8tii*cs'  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 
dollar. 

For  serving  a  summons  and  levying  a  warrant  of  attachment, 
one  dollar. 

For  serving  a  snmnion.s  and  affidavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fiftv  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  exec-ntion  is  settled  after  a  levy,  the  constable 
is  entitled  to  poundage  upon  the  sum  at  which  the  settlement  is 
made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  neceHsarily  traveled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  extu'iite  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  l>o  computed  from  the  place  of 
abode  of  the  person  served,  or'  the  place  where  it  is  served,  to 
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the  place  where  it  is  returnable,  ten  cents;  but  where  two  or 
more  mandates  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenty-five  cents;  and  for  going  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each .  witness,  not  exceeding  four,  twenty-five 
cents. 

For  notifying  the  Jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  jury  during  their  deliberations^  fifty 
cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  thirteen  cents 
each. 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  hi  proceedings 
rc'Iating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
proceeding  is  commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending,  and  for  attending  before  the  latter,  with  or  without  a 
person  in  his  custody,  one  dollar. 

For  arresting  and  committing  any  person,  pursuant  to  process, 
one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twerlty-five 
cents. 

For  each  mile  necessarily  travelled,  going  and  returning,  to 
serve  or  execute  a  mandate,  the  distance  to  be  computed  from 
the  place  where  it  is  served  or  executed,  to  the  place  where  it  is 
returnable,  unless  a  different  rate  of  travel  fees  upon  the  service 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  ui>on  the  amount  of  travel  fees 
specified  in  the  last  preceding  subdivision  applies. 

3  R.  S.  288. 1 228  (2  Bdm.  378),  am*d:  also.  I  228,  R.  8. ;  L.  ISee,  cb.  693,  i  7  (6  Bdm.  806); 
L.  1869;  oh.  820. 1 1  (7  Edm.  480);  L.  187S,  ch.  884.  i  1. 

§  .^824.  Id.t  allldaTlt  upon  claim  for  travel  fees. 

A  constable,  who  charges  any  travelling  fees,  must  show,  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charged:  that  no  more  miles  are 
charged  for,  than  were  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had,  at  the  time;  no  other  oflScial  or  private 
business  upon  the  route  so  travelled;  and  that  the  travelling  fees 
are  charged  upon  one  mandate  only,  which  must  be  attached  to 
or  described  in  the  affidavit.  The  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  as  stated  in  the  aflldavit. 
U  I860,  ch.  830,  i  3  (7  Bdm.  480). 
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§§  3325-32  AMOUNT  OF  FEES.  c.  21,  t.  5 

§   3325.  Ja«ii€se*s  court,  teen  «pon  a  commlsiiioa« 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  and  who 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  oommififiioners'  fees  for  taking  and  returning 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  administered, 
by  t-he  commissioner,  six  eents;  expense  of  serving  each  sub- 
poena, twenty-five  cents;  each  witness's  fees  for  each  day's  at- 
tendance before  the  commissioner,  twenty-five  cents;  postage  f6r 
sending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar. 

L.  1841.C11.  138, 18(4  Edm.  646). 

8  832a.  Id.  I  Invor*'  fee*. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  -a  juror,  is  entitled  .to  twenty-five  cents  for  at- 
tending and  serving' topon  the  tsial  of  an  action  or  the  hearing  of 
a  special  proceeding,  before  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn, 
a R.  8. 965, 1 3tB(9 Bdm. «?»);  L.i«66,  ch.lK.  I  •  (6<Bdm.  801). 

i  3327.   Id.  I  witnenncn*  teem, 

A  w^itness  is  entitled  to  twenty-five  cents  for  each  day's  actual 
attendanee,  before  a  justice  of  the  peace,  in  an  action  or  a  special 
proceeding,  or  before  a  commissioner  appointed  by  a  justice  of 
the  pea(«e,  or  before  a  jus^iioe  of  the  peace  taking  a  deposition  to 
be  used  in  a  court,  not  of  record,  of  .aoothier  State,  or  a  territory 
of  the  United  States. 
Part  of  f  328,  B.  S.,  and  f  10  of  aet  ef  1866. 

§  3328.  Id.t  feen  to  1»e  paid  before  servtce*  rendered. 

A  justice  of  the  peacje,  or  a  constable,  jnror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obliged  to  render  any  service  speci- 
fied in  this  title,  without  the  previous  payment  or  tender  of  his 
fee  therefor. 
2  R.  &  6G0b  part  oC  1  6  (2  Edm.  AD). 

S  3321).   Id.;  by  wbom  fee*  to  be  paid. 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed 
thcrofor  by  law,  the  other  party  may  pay  those  fees,  and  the 
anionnt  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 

costs. 

§  3330.  Ortain  special  prorlfllonM  excepted  from  this 
title. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  other>vise  made  by  statute  for  com- 
pensation for  a  particular  service. 

$   3331.  ProvlHion  an  to  cban»re  In  foen. 

Where  an  officer  has.  when  this  title  takes  effect,  commenced 
the  performance  of  a  servi<-o.  for  which  a  fee  is  allowed  by  the 
statntes  heretof«trc  in  force,  hi'  is  entitled  (o  the  fee  so  allowed, 
for  the  completion  of  that- service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresjwndinK  srTvice,  allowed  by  this  title. 

$    3832.   ThiM  title  >a|^plieN  in  elvH   «.>hn4>m  only. 

Except  as  otherwise  expressly  prosi4i]>ed  therein,  this  title  does 
not  apply  to  a  service  ren«t«^ivU  in  u  criminal  action  or  special 
proceeding,  in  a  court  or  before  an  officer. 
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CHAPTER  XXII. 

Definitions  and  Regulations  Concerning  the  Con 
struction,  Effect,  and  Application  of  this  Act. 


TIVl4£  ^«-<ita»0irA^BB«al4ioM,HHl]iaMto6f«aMlvmtlM. 

TITLE  lf.~  Pro? UiOBS  R«f«UftlBt  the  Effect  asd  ApplicAtlea  of  this  let. 

TlThE  I. 

Oeneral  definiiioxui,  and  rulos  of  construotion. 

Sec.  3333.  Dedoition  of  "  action  ". 
3834.  Id.;   "special  proceeding". 

3336.  Dttlelon  of  actions  Into  civil  and  crttfainal. 

3339.  DttflnUiOD  of  "  crtmloal  action  ". 

3337.  Jd.;   "  clvU  action". 

8838.  Parties  to  a  civil  action. 

8839.  Only  one  form  of  civil  action. 

3340.  Rule  of  construction  as  to  publlcstlOD.  etc.,  Itt'certttiy  ce«ee. 
8341.  Id.;  as  to  certain  special  provisions  relating  to  New-Tork  eitj. 
3342.  Id.;  as  to  county  court. 

8343.  Miscellaneous  general  definitions  and  rules  of  construction. 

The  word  **  action  ",  as  used  in  the  New  Revisrou  of  the  Stiit- 
utes,  when  applied  to  jndicial  proceedings,  signifies  an  ordinaiy 
prosecation,  in  a  court  of  justice,  by  u  party  rt<.iinKt  another 
party,  for  th^  enforcement  or  pputection  of  a  right,  the  redreM 
orpfeyentioD  of  a  wrong,  ok*  the  punishment  of  u  public  offence. 

Co.  Proc,  f  2. 

I  8884.  Id.  I  **  speoflal  pro^eedlnff  ^^ 

Every  other  prosecution  by  a  party,  for  either  of  the  pttrpostb 
specified  iu  the  last  sectiuUi  is  ».8{M;i»l  proceeding. 
Xd,.  J  8.  .  j 

I  8S36.  Dlvlafon  of  actlona  Into  civil  and  orlmlnal. 

Actions  are  of  two  kiwis  i 

1.  Civil. 

2.  Criiniiiai. 
Id..  I  4. 

f  a»84».-  *«4in«t)Mr  of  «<  vrffmlnttt  aetion**'. 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as 
a  piirty,  axuinst  a  person  charged  with  a  public  offence,  for  the 
Itfinishment  thereof.  '' 

Id.,  §  5. 

S  8837.  Id.|  «  elWl  aetlon  '% 

Kv4»ry  other  action  is  a  ciril  action. 
Id.,  {  6. 

I  8888.  Partfleii  t«  a  elTfl  action. 

•TBe  party  prosecutlnjs  a  civil  action  is  styled  the  plaintiff;  tte 
adverse  party  is  styled  the  defendant. 
Id.,  I  70. 
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If  3d8»-48  DBFINITIONS.  c.22,t.l 

S  8388.  Only  one  form  of  civil  action. 

There  is  only  one  form  of  civil  action.    The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  thoss  nctions 
and  suits,  have  been  abolished. 
Co.  Pn>o..i«. 


'    I  3840.  Rnle  of  oonBttmetton  no  to  pmbliontton,  ote^  in 
certain  cnaes. 

Each  provision  of  this  act,  requiring  the  publication  of  a  snin- 
nions,  notice,  or  other  paper,  in  one  or  more  newspapers,  or  author^ 
iziug  or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers,  in  which  such  a  publication  must  be  made,  or  requir- 
ing the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  not 
affecting  any  special  provision  of  the  statutes,  remaining  unre- 
pealed after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo- 
cality, or  in  a  particular  case. 


$  8841*  Id.  I  ns  to  eertmlwt  apeolnl  pro^lalons  rolnttn*  to 
Menr-Yorlc  city. 

Each  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
the  former  provision  takes  effect,  which  is  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
ctiy  of  New- York,  including  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 


S  8842.  Id.)  mm  to  oonnty  oonrt. 

Each  provision  of  this  act  conferring  power  upon,  or  anthorim- 
ing  a  proceeding  to  be  taken,  at  a  general,  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  the  county  court,  held  pursuant  to  an  ap- 
pointment made  as  prescribed  by  law. 


$  8848.  MlscellnneouM  ffenernl  deflnttlona  nmd  rmloo  of 
eonstrnctlon. 

In  construing  this  act,  the  following  rules  must  be  observed,  ex- 
cept where  a  contrary  intent  is  expressly  declared  in  the  provision 
to  be  construed,  or  plainly  apparent  from  the  context  thereof: 

1.  [Subdiv.  1  repealed  Jan.  1,  1890;  L.  1895,  ch.  946.] 

2.  The  word,  "  mandate ",  includes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  officer,  or  other  person,  named  or  otherwise  dedf- 
nated  therein,  to  do,  or  to  refrain  from  doing,  an  act  thersia 
specified. 


c.  22, 1. 1  DBFINITIONB. 

3.  The  word,  **  judge  ",  included  a  juatiice,  surrogate,  recorder, 
Justice  of  the  peace,  or  other  judicial  officer,  authorized  or  re- 
quirea  to  act,  or  {M^ohibited  from  acting,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  proyision  wberein  that  word  is 
used. 

4.  The  word,  *'  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  proyision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of 
the  supreme .  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  **  report ",  when  used  fn  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  'means  a  referee's  report;  and 
the  word,  "  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
before  the  court,  without  a  jury. 

G,  7,  8.   [Repealed,  1892,  ch.  G77.] 

9.  A  "  personal  injury "  includes  libel,  slander,  criminal  con- 
versation, seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  the 
person  either  of  the  plaintiff,  or  of  another.  (See  ?i  11)10,  subd.  1.) 

10.  An  **  injury  to  property  "  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  **  affidayit '*,  includes  a  yerified  pleading  in  an 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
*'  annulled  ",  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  thei*ein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  "  judgment  creditor  ",  signifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 

'  money. 

14.  A  "judgment  creditor's  action'*  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

15.  [Repealed,  1892,  ch.  677.] 

16.  A  "distinct  parcel"  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  ofif-by  boundary  lines,  as  distinguished 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed,  1892,  ch.  677.]  .        .  ^  ^       . 

18.  A  "domestic  corporation"  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New- York,  before  the  19th  day 
of  April,  in  the  year  1775.    Every  other  corporation  is  a  "  foreign 

*^^19.^The^terms,  "  trial  juror  ",  and  "  trial  jury  ".  are  respectively 
equivalent  to  the  terms.  "  petit  juror  ",  and  "  petit  jury  '\  as  used 
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in  th»  oontltiitl<m  and  laws  of  the  State.  The  word,  ''  notify  ^. 
as  used,  with  respect  to  procuring  the  attendanoe  of  a  jqror,  ia 
equivalent  to  the  word,  *'  summon  '\  as  used  in  the  like  coii- 
nection,  in  the  same  constitution  and  laws* 

20.  The  word,  "  action ",  refers  to  a  civil  action;  the  word 
"judgment ",  to  a  judgment  in  such  an  action;  the  term,  "special 
proceeding  ",  to  a  civil  special  proceeding;  the  word,  "  order  '\  to 
an  order  made  in  such  an  action  or  special  pmceeding;  the  words. 
''  an  action  of  ejectment ",  to  an  action  to  recover  the  immediate 
»osRe»Rion  of  real  property. 

21-24.  [Repealed,  ife.  ch.  077.] 

L.  1876,  cb.  449.  1 3;  Co.  Proe..  |4«;  Id..  140;  Id.,  |4i^  Id.,! «!(  L  »8b  oh.  »; 

IB.  8.in,i4()iBam.«i).  ^^^^ 


c.  22,  t.  2  APPLICATION  OP  PROVISIONS.        §§  3844-47 

TITLE  n. 

Provisions  regulating  the  effect  and  application  of  this  act. 

Sec.  8344.  Short  title  of  this  act^ 

11845.  Rule  of  strict  corotractkra  not  applicable  thereto. 

3346.  FanMiment  of  criiuea  ami  miwlemoaDuiv  creuteil  therel^r. 

3847.  Application  of  certain  portions  thereof    regulated  and  qualified. 

3348.  Id.;  what  deemed  commencement  of  action,  etc. 

3849.  Id.;  when  proceedings  to  be  undar  former  statntcs. 

3350.  Effect  of  this  act  upon  trinl  jurors  and  Juries,  lu  crimimil  cansea. 

3851.  Id.;  upon  grand  Jurors  and  Juries. 

3352.  Id.:  upon  proceedings  taken,   or  rights  accraed,  etc.,  under  former 

statutes. 
8368.  Id.;   upon   former  appointment  of  terms. 

3854.  Id.;  upon  officers  and  offlees. 

3855.  When  this  act  deemed  to  hare  been  passed,  etc 
8866.  When  this  act  Ukes  effect. 

}  8844.  Short  title  of  this  met. 

This  act  constitutes  a  portion  of  the  New  Revision  of  the  z^iat^ 
mtes.  It  may  be  styird,  in  any  act  of  the  lo^rislature  or  »pr(»ceediu« 
in  a  court  of  justice,  or  whereTer  it  is  otherwise  referred  to. 
*  The  Code  of  OiTil  Procedure  '\ 

h,   1076,   eh.  449.  I  1. 

I  8346.  Rule  of  atrlet  conatmotlom  not  applle«,bl«  tMeretOi. 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 
Co.  Proc,  I  467. 

I  3840.  Poniskment  of  erlmea  «nd  nai»deme«nora  eroateA 
therebjr* 

Where  it  is  prescribed,  in  a  provision  of  this  act,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  a  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and  to  the  extent,  prescribed  by  the  statutes  remaining 
unrepealed  after  the  provision  in  question  takes  effect,  for  the 
punishment  of  the  crime  so  specified;  or  for  the  punishment  of  a 
misdemeanor,  the  punishment  of  which  is  not  specially  prescribed 
in  the  statute  defining  it. 

I  8847.  [Am'd,  1896.]  AppHention  of  oertain  poBttons 
thereof  resvlated  and  qaaliflod. 

The  application  and  effect  of  certain  portions  of  this  act  are 
declared  and  recnlated  as  follows;  except  that,  where  a  particular 
provinion,  included  within  a  chapter  or  a  portion  of  a  chapter,  speci- 
fied in  a  subdivision  of  this  section,  expressly  designates  the 
courts,  persons,  or  proceedings,  affected  thereby,  that  provision  is 
deenifxl  exelnded  from  the  application  and  eflfect,  prescribed  in  the 
subdivision: 

1.  In  chapter  second.  Ihe  prisoners  referred  to  are  dvil  prisoners 
only,  except  that  section  122,  and  article  third  of  title  second 
thereof,  apply  to  all  prisoners,  civil  or  criminal. 

2.  In  chapter  third,  sections  303,  304,  305,  and  806  apply  to  trial 
jurors  upon  the  trial  of  an  indictment  or  other  criminal  cause;  as 
prescribed  in  subdivision  seventh  .of  this  section,  with  respect  to 
the  application  of  titles  third  and  fourth  of  chapter  tenth,  and  at 
«pecined  In  the  next  two  sections. 
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8.  In  cAapter  fifth,  Bcctiona  446,  449,  450,  454,  455,  and  458  to 
468,  both  inclusive,  apply  to  an  action  commenced,  in  any  court 
of  the  State,  on  or  after  the  first  day  of  September,  1877. 

4.  [Au'd,  1895.]  The  remainder  of  chapter  fifth,  and  the 
whole  of  chapter  sixth,  apply  only  to  an  action  commenced,  on 
or  after  the  nrst  day  of  September,  1877,  in  the  supreme  coart, 
the  city  court  of  the  city  of  New  York,  or  a  county  court. 

L.   1896,  cb.  946. 

5.  Chapter  seventh,  excluding  section  548,  and  articles  first  and 
second  of  title  fourth  thereof,  applies  only  to  an  action,  In  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  ord«r  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or  after 
the  first  day  of  September,  1877.  Articles  first  and  second  of  title 
fourth  of  that  chapter  apply  only  to  proceedings  taken,  in  one  of 
those  courts,  on  or  after  that  date. 

6.  [Am»d,  18838.]  Chapter  eight  applies  only  to  the  proceedings 
taken  on  or  after  the  first  day  of  September,  1877,  in  an  action 
or  special  proceeding  in  one  of  the  courts  specified  in  subdiviaion 
fourth  of  this  section;  except  that  sections  721,  722,  724  to  727, 
both  Inclusive,  and  817  to  819,  both  inclusive,  Apply  to  all  courts 
of  record;  sections  728,  729,  730,  749,  787,  788,  810  to  816.  both 
inclusive,  and  826,  to  proceedings,  taken  on  or  after  that  day,  in 
any  court  or  before  any  officer  or  body;  and  sections  723,  764,  765, 
785,  789^  790,  and  825,  to  aU  oourts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and  article 
second  of  title  fifth,  apply  only  to  proceedings  taken,  on  or  after 
the  first  day  of  September,  1877,  in  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section.  Titles  third  and  fourth,  and 
article  first  of  title  fifth,  of  that  chapter  apply  only  to  jarors 
drawn  for,  and  juries  formed  at,  a  term  of  a  court,  commencing 
not  less  than  twenty  days  after  the  first  day  of  May,  1877.  Sub- 
ject to  that  qualification,  they  apply  to  jurors  selected  under  the 
statutes,  remaining  unrepealed  after  that  day,  and  the  lists  and 
ballots  prepared  accordingly:  until  new  jurors  are  selected,  and 
new  lists  and  ballots  are  prepared,  as  prescribed  in  those  titles. 
The  same  portions  of  chapter  tenth,  excluding  article  third  of 
title  third,  apply  equally  to  a  criminal  and  a  civil  action  or  special 
proceeding,  and  to  a  court  of  criminal  and  a  court  of  civil  juris- 
diction. But  title  third  does  not  affect,  any  special  provision  of 
law,  remaining  unrepealed  after  the  first  aay  of  May,  1877, 
whereby  trial  jurors  are  directed  to  bo  procured,  for  a  particular 
court  of  record,  from  a  particular  locality;  or  whereby  a  county  Is 
divided  into  two  or  more  jury  districts,  and  the  selecting,  drawing, 
summoning,  or  attendance  of  jurors  from  the  particular  locality, 
or  the  different  jury  districts,  is  regulated.  Bach  of  those  pro- 
visions becomes  applicable  to  and  affects  the  selecting,  drawmg, 
notifying,  or  attendance  of  jurors,  as  prescribed  in  that  title,  in 
like  manner  as  it  applied  to  and  affected  the  statutes  previously 
in  force,  upon  the  same  subject.  So  much  of  the  provisions  of 
title  fourth,  as  relates  to  the  remission  or  enforcement  of  a  fine 
Imposed  upon  a  trial  juror,  applies  to  a  fine  Imposed  upon  a  grand 
juror,  as  prescribed  in  the  statutes  remaining  unrepealed  after  the 
first  day  of  May,  1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first,  and 
the  whole  of  title  third,  apply  only  to  proceedings  in  one  of  the 
courts  specified  in  sulHtivXsion  fourth  of  this  section,  taken  on  or 
after  the  first  day  of  September.  1877.  But  where  an  action  ha« 
been  commenced  in  either  of  those  courts,  before  that  date,  a 
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judgment  by  default  must  be  taken  therein,  as  prescribed  by  the 
statutes  in  force  on  the  thirty-first  day  of  August,  1877. 

i).  Chapter  twelfth  does  not  affect  the  statutes  remaining  unre< 
pealed  after  the  first  day  of  September,  1877,  touching  the  review 
of  proceedings  in  a  criminal  cause. 

ID.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on  or 
after  the  first  day  of  September,  1877,  out  of  a  court  of  record, 
other  than  an  execution  issued  out  of  such  a  court,  and  directed, 
pursuant  to  law,  to  a  constable  or  marshal;  and  to  sales  and  other 
proceedings,  by  virtue  of  an  execution  directed  to  a  sheriff,  and 
delivered  to  him,  after  that  date.  Sections  1413  and  1414,  and 
sections  1417  to  1427,  both  inclusive,  apply  only  to  a  case  whore 
such  an  execution  is  issued  out  of  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section;  or  where  a  warrant  of  attach- 
ment against  property  is  granted  on  or  after  that  date,  in  an  ac- 
tion  brought  in  one  of  those  courts.  Title  third  of  that  chapter 
applies  only  to  an  execution,  issued  upon  a  judgment  rendered  in 
one  of  those  courts. 

11.  [Am'd,  18»8.]  So  much  of  chapters  fourteenth,  fifteenth, 
sixteenth,  seventeenth,  eighteenth,  nineteenth  and  twentieth,  as 
regulates  the  proceedings  to  be  taken  in  an  action  or  special  pro- 
ceeding, and  the  effect  thereof,  applies  only  to  an  action  or  a 
Bpecial  proceeding  commenced  on  or  after  the  first  day  of  Septem- 
ber, 1880.  And  all  appeals  taken  from  any  order,  sentence,  de- 
cree or  determination  of  a  surrogate's  court  made  or  entered  in 
such  court  on*  or  after  the  first  day  of  September,  1880,  in  any 
matter  or  proceeding  pending  or  undetermined  in  such  court  on 
the  first  day  of  September,  1880,  and  all  appeals  to  the  court  of 
appeals  from  any  order  or  judgment  of  the  supreme  court  affirm- 
ing, reversing  or  modifying  any  such  order,  sentence,  decree  or 
determination  of  a  surrogate's  court  shall  be  takea  and  perfected, 
heard  and  decided  in  conformity  to  the  laws  and  practice  regulat- 
ing appeals  from  orders,  sentences  and  decrees  of  surrogate's 
court,  and  the  hearing  and  decision  thereof,  in  force  in  this  State 
on  the  thirtieth  day  of  April,  1877,  and  all  appeals  from  any 
order,  sentence,  decree  or  determination  of  such  court  brought  in 
conformity  thereto  since  the  first  day  of  September,  1880,  are 
hereby  declared  to  be  valid  and  effectual,  except  that  sectiotiB  1670 
to  1685.  both  inclusive,  apply  also  to  the  proceedings  therein  speci- 
fied, taken^  after  that  date,  in  an  action  theretofore  commenced, 
or  upon  a  judgment  theretofore  rendered,  and  Pcction  1674  am)Iies 
to  a  notice  of  pendency  of  action  theretofore  or  thereafter  filed; 
sections  1880  to  1802,  both  inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  specified,  where  an  order,  allowing  any  per- 
son to  prosecute  the  bond  in  the  name  of  the  people,  has  been 
duly  made  before  that  date  and  is  then  in  force,  in  which  case 
future  actions  upon  the  same  bond  are  regulated  by  the  laws  in 
force  on  the  dav  before  that  date,  notwithstanding  the  repeal 
thereof;  sections  2181  to  2187,  both  inclusive,  2197  to  2109.  both 
inclnsiTe.  and  2218  to  2218,  both  inclusive,  apply  nlso  to  a  «we 
where  a  discharge  is  thereafter  granted,  and  sections  2228  to  2230, 
both  inclusivp,  apply  also  to  truRtees  theretofore  or  thereafter  ap- 
pointed in  proceedings  taken  under  any  stntnte  superseded  by  the 
title  containing  those  sections:  Bections  2253  to  2265,  both  in- 
clusive, apply  also  where  a  finnl  determination  has  been  made 
before  the  first  day  of  Septem^^er.  1880,  in  proceedings  taken 
undei  any  statute  superseded  by  the  tltl**  contalninsr  tho«e  section*, 
and  to  the  process  issued  thereupon:  sections  2320  to  2344,  both 
IncltiBive,  apply  also  to  proceedincrs  taken  before  that  date,  under 
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any  statute  superseded  by  the  title  containing  them,  whether  a 
committee  has  or  has  not  been  appointed;  section  2537  applies  also 
to  every  payment  or'deposit  therein  specified  made  on  or  after 
the  first  day  of  September,  1880;  section  2706.  except  the  words 
**  upon  the  hearing  before  the  surrogate  "  applies  to  action  there- 
tofore or  thereafter  commenced  pursuant  to  article  second  of  titl-* 
three  of  chapter  fifteen;  and  sections  2798  to  2801,  both  inclusive, 
apply  also  to  a  case,  where  a  decree  for  the  sale  or  other  disposi- 
tion of  the  real  property  of  a  decedent,  has  been  duly  made,  be- 
fore that  date,  in  a  surrogate's  court. 

L.   1893,  ch.  42. 

12.  So  much  of  chapters  nmeteenth  and  twentieth,  as  relates  to 
the  jurisdiction  of  the  several  courts  therein  specified,  applies  only 
to  an.  action  or  special  proceeding  commenced  on  or  after  the  first 
day  of  September,  1880. 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  courtt  specified  in  subdivision  fourth 
of  this  section. 

14.  [AAded,  18&4.]  The  disqualification  of  |UTors,  as  provided 
ill  section  eleven  hundred  and  aixty-aix  of  this  act,  shall  apply  to 
all  courts. 

L.   18M,  ch.  735. 

§  3848.  Id^i  vrluit  deemed  coaiiaeneement  of  ff/ctlon,  etfs* 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  speeded,  if,  before  that  date,  a  summons  in  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  upon  one  or  more,  but  not  upon  all,  ot  the  persons  to  be 
served;  or  an  order  for  the  service  of  a  summons  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  has 
been  made;  or.  in  a  special  proceeding,  elsewhere  than  in  a  surro- 
gate's  court,  tne  petition  or  other  paper,  upon  which  the  first  or- 
der, process,  or  other  mandate  may  be  made  or  Issued,  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed 
to  have  been  commenced  within  the  meaning  of  that  section. 

(  3849.  Id.;  Trben  proceedlnors  to  be  nader  foirmer 
■tatntea. 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedings 
therein,  until  the  provision  in  question  becomes  applicable,  are 
governed  by,  and  must  be  conducted  according  to  the  laws  in 
force  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  In  subdivision  seventh  of  the  last  section  but  one. 

f  3.SS0.  Effect  of  tltlB  act,  upon  trial  larom  and  Jaries, 
Ib  criminal  canses. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cauf(e, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
first  day  of  May,  1877,  must  be  procured  from  the  trial  jnrors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act,  for  the 
term  of  the  court  at  which  it  is  triable,  including  tlie  talesmen 
or  additional  jurors,  procun  d  rs  prrscribrd  therein,  and  the  same 
must  be  tried  by  the  jury  wo  formed.  But  the  statntes  remaining 
nnrepealed  after  the  firnt  day  of  8opt ember,  1877.  relating  to  chal- 
Irnges  or  diFfiualifications  of  petit  jurors  in  n  crini'nal  pause,  or 
prescribing  the  cases  where  talesmen  or  additional  petit  jnroxi 
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must  be  summoned  in  a  criminal  cause,  remain  unaffected  bj  thia 
act,  auU  are  applicable  to  the  proceedings  taken  as  prescribed  in 
this  act,  and  to  the  trial  jurors  therein  specified. 

'j  8351.  Id.  I  npoA  ffrand  Inrora  and  Jnrleii. 

This  act  does  not  affect  any  provision  of  the  statutes,  remaining 
unrepealed  after  the  first  day  of  September,  1877,  relating  to 
grand  jurors  or  grand  juries;  except  as  follows: 

1.  A  Mne  imposed,  after  the  ficst  day  of  Septenibec,  1877,  upon 
a  person  drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a 
term  of  a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
statutes,  must  be  imposed  as  prescribed  in  article  fourth  of  title 
third  of  chapter  tenth  of  this  act;  and  sections  1073  to  1077  of  this* 
act,  both  inclusive,  apply  to  such  a  persou,  as  if  he  had  been 
drawn^  and  notified  to  attend  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of 
petit  jurors,  the  ballots  containing  their  names,  the  box  or  boxes 
in  which  those  ballots  are  deposited  or  contained,  the  selecting, 
drawing,  summoning,  or  empanelling  of  petit  jurors,  the  impositio'i 
of  a  fine  upon  a  ^etit  juror,  or  the  enforcement,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  tliis  act,  in  like  manner  as  it  refers  to  those 
statutes. 

See  2  It.   S.   483,   484.    §S   16-21   (2  Edm.   606.   R06);    2  R.   S.  722.   (   13   (2 

K<lin.  746). 

S  3352.  Id.)  upon  proceedings  taken,  «r  riglktm  accrued, 
<3tc.,  mnder  forater  statutes. 

Nothing  contained  in  any  provision  of  this  act,  other  than  in 
chapter  fourth,  renders  ineffectual,  or  otherwise  impairs,  any  pro- 
ceeding in  an  nction  or  a  special  proceeding,  hnd  or  taken,  pursu- 
ant to  law,  or  any  other  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  established,  before  the  provision 
in  question  takes  effect;  unless  the  contrary  is  expressly  declared 
in  the  provision  in  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoiding  such  a  result,  or  carrymg  into  effect  such 
a  proceeding  or  other  act,  or  enforciUg  or  protecting  such  a  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
provision  takes  effect,  are  deemed  to  remain  In  force,  notwith- 
standing the  repeal  thereof. 

I  3358.  Id.  I  npon  former  appointment  of  terms. 

This  act  does  not  aflFect  the  appointment  of  a  term,  or  the  desig- 
nation of  one  or  more  judges  to  hold  a  term,  made  pursuant  to 
the  statutes  in  force  on  the  thirty-first  day  of  August,  1877,  until 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
nated, as  prescribed  in  this  act. 

I  3354.  Id.  J  npon  officers  and  offices. 

This  act  does  not  create  a  vacancy  in  any  office  or  employment, 
designated  or  referred  to  therein,  by  the  title  or  description 
thereof,  contained  in  the  statutes  in  force  on  the  day  before  the 
provision  referring  thereto  takes  effect,  or  by  another  title  or  de- 
scription: nor  does  it  affect  any  provisions  of  those  statutes,  relat- 
ing to  the  amount,  or  the  time  or  the  mof\^  of  payment,  of  the 
compensation  of  an  officer  or  employer,  so  designated  or  referred 
to,  who  is  in  office  or  employod  on  that  day:  except  that  where 
the  tenure  of  his  office  or  employ mont  is  not  prpscnbed  m  tms  act, 
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he  may  be  removed  at  pleasure  by  the  court,  officer,  or  officers, 
authorized  by  this  act  to  appoint  a  person  to  discharge  the  lane 
duties.  Until  he  is  removed,  or  his  office  or  place  becomes  other* 
wise  vacantj  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
charge of  his  duties.  The  court,  officer,  or  officers,  authorised  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  fill  a  vacancy  therein. 

S  8865.  [Am'd,  1888.]  l^l&eii  this  met  deemed  to  ]&«^e  beem 
passed,  ete. 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  thiH  net  with  respect  to  each  other,  thoy  ar^'  dceuitHi  to 
have  been  enacted  simultaneously.  For  the  purposi'  of  determin- 
ing the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  nets  upon  this  act,  chapters  fourteen  to  twonty-two  of  thia 
act,  both  inclusive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  acts  passed  after  the  last-mentioned  date  are  to  have  the 
same  effect  as  if  they  were  passed  after  this  act. 

I  8866.  ^Wkem  thtm  net  talcM  effect. 

Subject  to  the  qualificationa  contained  Is  t1i«  foregoing  flections 
of  thifl  tiUfi,  this  act  ahali  take  effect  as  follows:  titles  third  and 
fonrtli,  and  article  first  of  title  fifth  of  chapter  tenth,  on  the  first  day 
of  Mar,  in  the  year  1877;  the  remainder  of  chapters  first  to  thirteenth 
both  inclusive,  on  ttie  first  day  of  September,  in  the  year  1877 
chapters  fourteenth  to  twenty-first,  both  inclusive,  on  the  first  day 
of  dtpleaiber,  1880;  and  this  chapter  immediately. 
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CHAPTER  XXIII. 
Supplemental  Provisions. 

TrriiS  I.  -  ProrMdlifi  for  tli«  Goademamtlon  of  R^ml  Pro|»«rty. 
TITLE  11.  -  Froeeedlnvs  for  the  Sale  of  Corporaff  RemI  Property. 

TITLE  I. 
Proceedings  for  the  condemnation  of  real  property . 

SfC.  S367.  TiUe. 

3858.  Deilnitioo$. 

33G9.  Proceedings  to  be  taken  as  prcflcrll>od  in  this  title. 

3360,  Petition;    what   to   contain. 

8361.  Notice  to  be  annexed  to  petition;  service  of. 

3862.  Senrlce  of  petition  and  notice. 

3363.  Appearance  of  infant,  idiot,   lunatic  or  habitual  drunkard. 

3364.  Appearance. 

8365.  Answer;   what  to  contain. 

8366.  Verification  of  petition  or  answer. 
3367.  Trial  of  Issues. 

8368.  Certain  provisions  applicable. 

8368.  Judtrment;   costs  when   to   defendant:    commlieloners. 

8370.  Daties  and  powers  of  commissloueis. 

3371.  GonOrmation  or  setting  aside  report;   deposit   when  payineai. 

3372.  Offer  to  purchase;  costs;  additionul  allowance. 

8373.  Judgment,    how    enforced;    delivery    possession   of    prtmlseo;    WiMB 
writ  of  assistance  to  issne. 

3374.  Abandonment  and  discontinuance  of  proceeding. 

3375.  Appeal  from  ILnal  orders;  stay. 

3376.  Appeal  from  judgment  by  idaintlCF. 

3377.  When  general  term  may  direct  a  new  apprainl. 
S878.  Oonflictlng  claimants. 

3379.  Pany  in  possession  may  stay  on  giving  security. 
8880.  Temporary  possession  pending  proceedings. 
8381.  Notice  of  pendency  of  action  to  be  filed. 

8882.  Power  of  court   to  make  necessary  orders. 

8883.  Repealing  clause;  limlUtloos. 

8884.  >Yhen  act  takes  effect. 

I  8867.  Title. 

This  title  Bbnll  be  known  ns  the  condemnation  law. 

I  8868.    [Am'd,   1696.]    Deflnltlonn. 

The  term  **  person,*'  when  used  herein,  includes  a  natural  per- 
son and  also  a  corporation,  joint-stock  aHsocintion,  tlio  state  and 
a  political  division  thereof,  and  any  conunission,  board,  board  of 
managers  or  trustees  in  chari?e  or  having  control  of  any  of  the 
charitable  or  other  institutions  of  the  stat . ;  the  term  **  real  prop- 
erty,*^ any  right,  interest  or  easement  therein  or  appurtenances 
thereto:  and  the  term  "owner,*'  nil  persons  having  any  estate, 
Interest,  or  easement  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  instituting  the  pro- 
ceedings shall  be  termed  the  plaintiff:  and  the  person  agamst 
whom  the  proceeding  is  brought,  the  defendant. 

U  ISOfl.  cli.  589.     In  effect  May  12,  1S06.  ' 

8  »369.  ProeeedlnirM  to  b«  tn ken  an  preacrlbed  In  thU 
title. 

Whenever  anv  person  is  authorized  to  pcntiire  title  to  real  profV' 
prty.  for  a  public  use  bv  condemnation,  the  proceeding  for  that 
>aT-poBe  shall  be  taken  in  the  manner  prescribed  in  this  title* 

•T5 


i 


X  88«a-«l  CONDEMNATION  LAW.  c.  23,  t.  1 

S  3860.  Petition)  what  to  contain. 

The  itroceeding  shall  lie  instituted  by  the  presentation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  coart,  setting  forth  the 
following  facts: 

1.  [Am*d,  1896.]  Xiig  name,  place  of  residence,  and  the  busi« 
nesB  in  which  engaged ;  if  a  corporation  or  joint-stock  association^ 
whether  foreign  or  domestic,  its  principal  place  of  business  withia 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers,  ns 
the  case  may  be,  and  the  object  or  purpose  of  its  incor|)oration 
or  association;  if  a  political  division  of  tne  state,  the  names  and 
places  of  r  '.idence  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
having  control  of  any  of  the  charitable  or  other  iustitutioms  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasons ble  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  con^ 
cise  statement  of  the  facts  showing  thc>  necessity  of  iis  acquiaition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  pro^ 
erty;  if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not.  the  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  n  lunatic,  idiot,  or  habitoal 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  sudi 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquiry  whldi  has 
t)een  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  him  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  compensation  therefor,  and 
that  commissioners  of  appraisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken. 

L.  1«96.  cb.  589.     In  effect  May  12,  18t>6. 

I  8861.  IVotlee  to  be  annexed  to  petition i  aerrlee  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  It  will  be  presented  to  a  special  term  of  the  •«- 
preme  court,  held  in  the  judicial  district  where  the  property  ^or 
frome  portion  of  it  is  situated,  and  a  copy  of  the  petition  and  notice 
must  be  perved  upon  all  the  owners  of  the  property  at  least  eight 
days  prior  to  its  presentation. 

97B 
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§  3362.  ScrTice  of  petition  and  notlop. 

Service  of  the  p«'tition  and  notioo  iniis!  bo  mndo  iu  tho  sumo  man- 
ner as  the  Borvico  of  n  summons  in  an  action  in  th(>  supreuiL*  court 
ia  required  to  be  made,  and  all  the  provisions  of  articles  one  and 
two  of  title  one  of  chapter  five  of  this  act,  which  relate  to  the 
service  of  a  summons,  either  personally  or  in  any  other  way,  and 
the  nM>de  of  proving  service,  shall  apply  to  the  sorvice  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
siding iu  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  agtmt  or  at- 
torney will  be  sniiicieut  service  upon  such  defendant.  In  ca^e  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  a 
copy  of  the  petition  and  notice  shall  also  be  served  upon  nifl 
general  guardian,  if  he  has  one;  if  not,  upon  the  person  with 
whom  be  resides. 

{  8303.  Apiiearanee  <»f  Intentt  Idiot,  limirtle  or  habitual 
fitfamkard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkard, 
ft  shall  be  the  dnty  of  his  general  gaardian,  committee  or  trustee, 
if  he  has  one,  to  appear  for  him  upon  the  presentation  of  the 
petition  and  attend  to  his  lateretta,  and  in  case  he  baa  none,  or 
in  case  his  general  guardian,  committee  ov  tmst«e  fails  to  appear 
for  him,  the  coort  shall,  upon  the  preseatation  of  t)m  petition  and 
notice,  with  proof  of  servicf.,  withoot  ftirther  notice,  appoint  a 
guardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  to 
appear  for  him  and  attend  to  his  intereats  in  the  pvoceedtng,  and, 
if  deemed  necessary  to  protect  his  rights,  the  court  may  require 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  litem 
to  give  security  in  such  sum  and  with  nuch  sureties  as  the  court 
may  approve.  If  a  service  other  than  personal  has  been  made 
upon  any  defendant,  and  he  does  not  appear  upon  the  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
to  appear  for  liim  and  attend  to  his  interests  in  the  proceeding. 

I  3804.  Appearance. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  court, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
actions  in  the  supreme  court,  sliuH  appljv  to  the  (>roeeet1ing  from 
and  after  the  pervice  of  the  petition,  nnd  all  subsequent  orders, 
notices  and  papers  may  be  served  upon  the  attorney  appearing  and 
ufion  a  guardian  ad  litem  in  the  same  manner  and  with  the  sam-> 
effect  as  the  service  of  paiH'rs  in  aa  action  in  the  supreme  court 
may  be  made. 

I  :m<K».  AnHwer)  what  to  contain. 

Upon  presentation  of  the  petition  and  notice  with  proof  of  ser- 
vice thereof,  an  owner  of  the  property  may  appear  and  inter- 
pose an  au.swer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  |>etition  controverted  by  him. 
or  of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

§  3360.  Verification   of  petition   or  answer. 

A  petition   or  answer  must  be  verified,   and   the  provisions   of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by  whom  it  may 
DC  made,  shall  apply  to  the  verification. 
62  OT7 
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§8367.  Trial  of  Issues. 

The  court  shall  try  any  issue  raised  by  the  petition  and  answer 
at  such  time  and  place  as  it  may  direct,  or  it  may  order  the  same 
to  be  referred  to  a  referee  to  hear  and  determine,  and  upon  such 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  deliver 
the  same  to  the  attorney  for  the  prevailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  provisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
such  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  shall  be  applicable  to  a  trial  end  decision  under  the  title. 

i  8368.  Certain  provisions  applicable. 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  under  tnis  title. 

13869.  [Am'd,  1896.]  Judgment |  coats  wben  to  defend- 
ant |  commissioners. 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the 
court  or  referee  in  the  decision  filed.  If  in  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk, 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
vailing in  an  action  in  the  supreme  court,  including  the  allowances 
for  proceedings  before  and  after  notice  of  trial.  If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer  has  been  interposed  and 
it  appears  from  the  petition  that  he  is  entitled  to  the  relief  de» 
manded,  judgment  snail  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  is  necessary  for  the 
public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinter- 
ested and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  part 
oT  it  is  situated,  or  of  some  county  adjoining  such  judicial  dis- 
trict, commissioners  to  ascertain  the  compensation  to  be  made 
to  the  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  the 
commissioners.  Provided,  however,  that  in  any  such  proceeding 
instituted  within  the  first  or  second  judicial  district,  such  com 
missioners  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment must  be  given  to  all  the  defendants  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
as  to  the  residence  of  the  commissioners,  and  in  that  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned,  more 
than  one  set  of  commissioners  may  be  appointed. 

L.  ISOG.  eh.  630. 

§  8870.  [Am'd,  1898.J  Unties  and  powers  of  eoaunls- 
sloners. 

The  commissioners  shall  take  and  subscribe  the  constitutional 
oath  of  office.  Any  of  them  may  issue  subpoenas  and  admin^ter 
oaths  to  witnesses;  a  majority  of  them  may  adjourn  the  tj^f««jn|[ 
bsfore  tbeiB»  from  time  to  time  m  their  discretion.    WaeBetsr 
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they  mc<et,  except  by  appointment  of  the  court  or  pursuant  to 
adjournment,  they  shall  en  use  at  least  eight  days'  notice  of  such 
meetiuir  to  be  ^iven  to  the  defendants  who  have  appeared,  or  their 
agents  or  attorneys.  They  shall  view  the  premises  described  in 
the  petition,  and  hear  the  proof  and  allegations  of  the  parties,  and 
reduce  the  testimony  taken  by  them,  if  any,  to  writing,  and  after 
the  testimony  in  each  case  is  closed,  they,  or  a  majority  of  them, 
all  being  present,  shall,  without  unnecessary  j^elay  ascertain  and 
determine  the  compensation  which  ought  justly  to  be  made  by 
the  plaintiff  to  the  owners  of  the  property  appraised  by  them; 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on  account  of  any  real  or  sup- 
posed benefits  which  the  owners  may  derive  from  the  public  use 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plamtiff  Ls  a  railroad  corporation  and  such  real  property 
shall  belong  to  any  other  railroad  corporation,  the  commissioners 
on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceiKlings  to  the  supreme  court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any:  and  they  shall  each  be  entitled  to 
six  dollars  for  services  for  everj-  day  they  are  actually  engaged 
In  the  performance  of  their  duties,  and  their  necessary  expenses, 
to  be  paid  by  the  plaintiff:  provided,  that  in  proceedings  within 
the  counties  of  New  York  and  Kings  such  commissioners  shall 
be  entitled  to  such  additional  compensation  not  exceeding  twenty- 
five  dollars  for  every  such  day,  as  may  be  awarded  by  ue  court. 

L.  18M^  Ota.  884.    In  effeot  Sept.  1. 1888. 

I  8S71.  Conflrmatlon  or  scttlnflr  aaide  report)  doposlt 
vrhcn  payable. 

Upon  filing  the  report  of  the  commissioners,  any  party  may 
move  for  its  confirmation  at  a  special  term,  held  in  the  district 
where  the  property  or  some  pari  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  uix)n  such  motion, 
the  court  may  confirm  the  report,  or  nuiy  set  it  aside  for  irregu- 
larity, or  for  error  of  law  in  the  proceedings  before  the  commis- 
sioners, or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufficient. If  the  report  "is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  eommissiouers,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  noon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the 
confirmation  of  the  second  report,  as  are  herein  proscribed  for  the 
confirmation  of  the  first  report.  If  the  report  is  confirmed,  the 
court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  of  the  property,  pur- 
suant to  the  determination  of  the  commit^sioners,  and  that  upon 
payment  of  such  compensation,  the  plaintiff  shall  be  entitlea  to  . 
enter  into  the  possession  of  the  proi>erly  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

S  3872.  Offer  to  purchase)  costs)  additional  allowance. 

In  all  cases  where  the  owner  is  a  resident  and  not  under  legal 
disability  to  convey  title  to  real  property  the  plaintiff,  before 
service  of  his  ixtition  and  notiro,  may  make  a  written  offer  to 
purchase  the  proi)erty  at  a  specifiod  price,  which  must  within  ten 
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days  thereafter  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated;  and  which  cannot  be  given  in 
evidence  before  the  commisBiouerB,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously*  serve  notice  in  writing  of  the  acceptance  of 
plaintiffs  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the 
•  petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  thajt  upon  payment  of  the  compensation  agreed 
upon,  he  may  euter*into  possession  of  the  real  property  described  in 
the  petition,  and  take  and  hold  it  for  the  public  use  therein  iq>eci- 
fied.  If  the  offer  is  not  accepted,  and  the  compensation  awarded 
by  the  commissioners  does  not  exceed  the  amount  of  the  offer  with 
interest  from  the  time  it  was  made,  no  costs  shall  be  allowed  to 
either  party.  If  the  compensation  awarded  shall  exceed  the 
amount  of  the  offer  with  interest  from  the  time  it  was  made^  or  if 
no  offer  was  made,  the  court  shall,  in  the  final  order,  direct  that 
the  defendant  recover  of  the  plaintiff  the  costs  of  the  proceeding, 
to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed,  of  course, 
to  the  defendant  when  he  is  the  prevailing  party  in  an  action  in 
the  supreme  court,  including  the  allowances  for  proceedings,  be- 
fore and  after  notice  of  trial,  and  the  court  may  also  grant  an 
additional  allowance  of  costs,  not  exceeding  five  per  centum  upon 
the  amount  awarded.  The  court  shall  also  direct  in  the  final 
order  what  sum  shall  be  paid  to  the  general  or  special  guardian, 
or  committee  or  trustee  of  an  infant,  idiot,  lunatic  or  habitual 
drunkard,  or  to.  an  attorney  appointed  by  the  court  to  attend  to 
the  ijitei«sts  of  angf.  defeudaaH  upon-  whom  other  than  personal 
service  of  the  petition  and  notice  may  have  been  made,  and  who 
has  not  appeared,  for  costs,  expenses  and  counsel  fees,  and  by 
whom  or  out  of  what  fQnd  tlie  same  shall  be  paid«  If  a  trial 
hna  been  bud,  and  all  the  issues  determined  in  favor  of  the 
piaintiff,  co8ts  of  the  trial  shall  not  be  allowed  to  the  defendant, 
but  the  plaintiff  shall  recover  of  any  defendant  answering  the 
costs  of  such  trial  caused  by  the  interposition  of  the  unsuccessful 
defeniv,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed 
to  the  prevailing  party  for  the  trial  of  an  action  in  the  supreme 
court. 

f  3S73.  Jwdsment,  liofr  enforced  i  dellTery  possession  of 
premlMeHi  -when  rvrft  of  asslstanoe  to  issue, 

Uiion  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  jndgnirnt-roll  in  the  proceeding,  and  the  amount  directeti 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  tlie  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
reeo^'i^ry  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  ui  the  final  order,  and  a  certified  copy  of  stioh  order  has 
been  serve*!  upon  the  owner,  ne  shall,  upon  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him.  and  in  ease  iiomtession 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  court  shall  require  notice 
to  be  given,  U[)on  proof  of  such  payment  and  of  service  of  the 
copy  order,  and  of  the  demand  and  non-compliance  therewith,  for 
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A  writ  of  assistance,  and  the  court  shall  thereupon  cause  such 
writ  to  be  issued,  which  shall  be  executed  in  the  same  maaaer 
as  when  issued  in  other  cases  for  the  delivery  of  possession  of 
real  property. 

{  3374.  [Am'd,  1894.]  Abandonment  and  dlacontlnnnnee 
•f  pvoceedlngr- 

Upon  the  application  of  the  plaiiitifif  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  days* 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  have 
appeared  therein  or  upon  an  order  to  show  cause,  the  c  .iirt  may, 
in  its  discretion,  and  for  good  cause  shown,  authorise  and  direct 
the  abandonment  and  discontinuance  of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if  any,  of  the  commisKiouers, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
vrrfh  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
811  cli  case,  if  such  abandonment  and  discontinuance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  such  pro- 
ceedings, shall  provide  that  proceedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 
L.  18M,  cli.  476. 

I  sars,  [Am'd,  1899.]    A^penl  from  flnnl  orders  |  miMr* 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  the  final  order,  within  the  time  provided  for  appeals 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  provisions  of  such  -chnpler  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appeals.  Such  ap>eal  will  bring  up  for  review 
all  the  proceedings  snbsequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  such 
appeal,  if  the  appellant  states  in  his  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  'Of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  have  been  made,  settled  and  allowed,  as 
required  by  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  jury.  The  proceed- 
ings <of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal. 
exo9f)t  by  order  of  the  court,  upon  notice  to  him,  and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendajAt  shall  not  be  heard  except  on  his  stipulation 
not  to  disturb  such  possesalon. 

h.  1806.  «fa.  946w 

9  S.376.  [Am'd,  1896.]    Appenl  from  Judgment  'hr  i^lalntftf. 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chapter  twelve  of  this  act. 
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iind  all  the  proTisione  of  said  chapter  relating  to  appeals  from 
jadsments  shall  apply  to  such  appeals;  and  on  the  hearing  of  the 
appeal  the  appellate  diviHion  may  affirm,  reverse  or  modify  tlie 
judgment,  and  in  ease  of  reversal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered  in  favor  of  the  plaintiff.  ,  If  the 
Judgment  is  affirmed,  co^ts  shall  be  allowed  to  the  respondent,  but 
if  reversed  or  mixliiieil,  uo  costs  of  the  appeal  shall  be  allowed 
to  either  party. 

L.  1885.  ch.  946. 

f  8377.  "W'lteii  general,  term  may  direct  a  new  ap^ralftal. 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  may 
direct  a  new  appraisal  before  the  same  or  new  commissioners, 
m  its  discretion,  and  the  report  of  such  commissioners  shall  be 
final  and  conclusive  upon  all  parties  interested.  If  the  amount 
of  the  compenKation  to  be  paid  is  increased  by  the  last  report, 
the  difference  shall  bo  a  lien  upon  the  land  nitpraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

S  3878,  Conflicting  claimants. 

If  there  are  adverse  and  confiictlng  claimants  to  the  mon^, 
or  any  part  of  it,  to  be  paid  ns  compensation  for  the  proper^ 
taken,  tne  court  may  direct  the  money  to  be  paid  into  the  court 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  same, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  die- 
cretion,  onler  a  reference  to  ascertain  the  facts  on  which  such 
determination  and  direction  ape  to  be  made. 

I  8879.  [Am'd,  190i>.j  Fartr  tn  poMeaslon  may  mtmr  oa 
VivlnK    security. 

At  any  stage  of  the  proceeding  the  court  may  authorize  the 
plaintiff,  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  iu  possession,  and  may  stay  all  actions  or  proceed- 
ings against  him  on  account  thereof,  upon  giying  security,  or 
depositing  such  sum  of  money  as  the  court  may  direct  to  be 
held  as  security  for  the  payment  of  the  compensation  which 
may  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the*  proceedings,  and  in  every  such  case  the  owner  may  con- 
duct the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neglects  to  prosecute  the  same.  When  the  final  award  to  any 
owner  is  less  than  fifty  dollars.  In  proceedings  to  condemn  a  right 
of  way,  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  costs,  if  any,  and  the  amount  thereof  not  exceeding 
that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may 
hereafter  be  stayed,  if  the  telephone  or  telegraph  poles  and 
wires*  in  such  action  or  proceeding  so  stayed,  shall  hare  been 
erected  for  more  than  three  years  prior  to  the  commtncement 
thereef. 
UVKKkoh.VL   In  effect  Sept  1, 1900. 
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f  S880.  Temporary  ponfleiialoii  pendlngr  proeeedlnffs. 

When  an  answer  to  the  petition  has  been  interposed,  and  it 
appears  to  the  satisfaction  of  the  court  that  the  public  interests 
— iU  be  prejudiced  h^  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  be 
taken,  and  devote  it  temporarily  to  the  public  use  specified  iu 
the  petition,  upon  depositiitg  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be  necessary  for  that  i)urpose,  to  the 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
the  plaintiff,  and,  in  case  the  pt'tition  should  be  dismissed,  or  n' 
award  should  be  made,  or  the  proceedings  should  be  abandonee 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
so  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such 
entry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insuflQcient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entereu 
against  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court; 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
fendant. 

{  8381.  Notice  off  pendency  off  action  to  be  filed. 

Upon  service  of  th^  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  file  in  the  clerk's 
oflScc  of  each  county  where  any  part  of  the  property  is  situated. 
a  notice  of  the  pendency  of  the  proceeding,  stating  the  names 
of  the  parties  and  the  object  of  tne  proceeding,  and  containing 
4  brief  description  of  the  property  affected  thereby,  and  froa 
>ihe  time  of  filing,  such  notice  shall  be  constructive  notice  to  a 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  if 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  subse- 
quently recorded,  is  bound  by  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  if 
he  was  a  party  thereto.  The  county  clerk  must  immediately 
record  such  notice  when  filed  in  the  book  in  his  office  kept  for 
the  purpose  of  recording  notices  of  pendency  of  a<'tions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  his  attorney. 

f  8882.  Po-vrer  of  conrt  to  make  necessary  orders. 

In  proceedings  under  this  title,  where  the  mode  or  manner  of 
conducting  all  or  any  of  the  proceedings  therein  is  not  expressly 
provided  for  by  law.  the  court  before  whom  such  proceedings 
may  be  pending,  shall  have  the  power  to  make  all  necessary 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferring 
authority  to  condemn  lands  for  public  use,  and  the  practice  in 
such  cases  shall  conform,  as  near  as  may  be,  to  the  ordinary 
practice  in  such  court. 
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9  3888.  RepealiBK  cl««ae|  limitfttloAM. 

So  much  of  all  acts  and  parts  of  acts  as  preecribe  a  method 
of  procedure  in  proce^ings  for  the  coudemoation  of  real  property 
for  a  public  ukc  is  repealed,  except  such  acts  and  parts  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
pr(»perty  for  public  use  as  a  hif^hway,  or  as  a  street,  avenue,  or 
pul)lic  plnce  in  an  incorporated  city  or  village,  or  as  may  pre- 
MiTihe  methods  of  procedure  for  such  conaemuation  for  any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
<'(»rpor«tion  of  the  city  of  New-York,  known  as  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New-York,  or  by 
whatever  name  known,  or  by  or  on  the  application  of  any  board. 
department,  commissioners  or  other  officers  acting  for  or  on 
behalf  or  in  the  name  of  sueh  oorporatioa  or  d^,  or  where  the 
title  to  the  real  property  so  to  be  acquired  vests  in  such  corpora- 
tion or  in  such  city;  and  all  proceedings  for  the  condemnation 
of  real  property  embraced  within  the  exceptions  enomerated  in 
this  section  are  exempted  from  the  operation  of  this  titlts. 

L.  1S0O,  ch.  247. 

$  3884.  \%'hen  act  takes  eCect. 

This  title  shall  take  eflfect  on  the  first  day  of  May,  one  thon 
sand  eight  hundred  and  ninety,  and  shall  not  affect  any  proceed 
ing  previously  commenced. 
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TITLE  II. 
Proceedings  for  the  sale  of  corporate  real  property. 

St-c.  33»0.  Proceediugs  by  oorpomtloDs.  ♦*!«•.,  to  bt»  pnraiiaiit  to  the  prorlfltoM 
of  this  title. 
:i391.  Petition  and   contents. 

:i:i»2.  Hearing  of  application;  notice;   referee  to  take  proofs. 
:i:)9S.  Order;  wben  applicatloa  for,  mtif  be  oppMcd. 


iDBolTent  corporation  or  atMClatioo)  notlc*  to  ercait«n. 
3S0&.  Service  of  notices. 

3396.  Power  of  coart  to  make  necessary  orders. 
3897.  When  act  takes  effect. 

I  S'd1H>*  Prooecdlnsrs  by  corporatlojis,  ete.,  to  be  m^rmmmMt 
to  tb«  V'OiriiiloiiB  of  tbU  title. 

Whenever  any  corporaiioQ  or  j<iinl  stock  association  is  require^l 
by  law  to  make  application  to  the  court  for  leftTe  to  moritraKC. 
lettse  or  sell  itfi  real  estate,  tlie  proce«Mling  therefor  shall  be  had 
pnrsnaut  to  the  provisions  of  this  title. 

f  »391.  Petition  and  content*. 

The  proceeding  shall  be  institnted  by  the  presentation  to  the 
stipreme  court  of  the  district  or  the  county  court  of  the  connty 
where  the  real  property,  or  some  part  of  it,  is  situated,  by  the 
cor[)oratiou  or  association,  applicant,  of  a  petition,  setting  forth 
the  following  facts: 

1.  The  name  of  the  corporation  or  association,  and  of  its  di- 
rectors, trastees  or  managers,  and  of  its  principal  officers,  and 
their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the  object 
OF  purpose  of  its  incorporation  or  formation,  and  a  reference  to 
the  statute  under  which  it  was  incorporated  or  formed. 

3.  A  description  of  the  real  property  to  be  sold,  mortgaged  or 
leased,  by  metes  and  bounds,  with  reasonable  cevtaintF. 

4.  That  the  interests  of  the  corporation  or  association  will  be 
promoted  by  the  sale,  mortgage  or  lenso,  of  the  real  property 
specified,  and  a  concise  statement  of  the  reasons  therefor. 

5.  That  such  snlf,  mortgage  or  Itase  has  l>een  authorised,  by  a 
vote  of  at  least  two-thirds  o£  tlio  din'cturs,  trustet^s  or  managers 
of  the  corporation  or  assooiutiou,  nt  a  nieotiiig  thereof,  duly 
called  and  held,  and  a  copy  of  the  resolution  granting  such 
authority. 

6.  The  market  Talus  of  the  remainiiig  real  property  of  th* 
eorporation  or  association,  and  the  cash  value  of  its  personal  as- 
sets, and  the  total  amount  of  itCi  debts  and  liabilities,  and  bow  se- 
ctired,  if  at  all. 

7.  The  application  proposed  to  be  made  of  the  moneys  realised 
from  such  sale,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockhcMers  or  mem- 
bers of  the  corporation'  or  association,  is  required  by  law  to  be 
drst  obtained,  a  statement  that  such  consent  has  been  given,  and 
a  copy  of  the  consent,  os  a  certified  transcript  of  th**  record  of 
the  meeting  at  which  it  was  given,  shall  be  annexed  to  the 
petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  self  the  real  estate 
described.  ^^  ^ 

Tbe  petition  shall  be  Tcrified  in  the  same  manner  as  a  verified 
pleading  in  an  action  in  a  court  of  record. 
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f  3392.  HenrlnflT  of  applloatlon;  notice^  referee  to  ta1c« 
proofs. 

Upon  presentation  of  the  petition,  the  court  may  immediately 
proceed  to  hear  the  application,  or  it  may,  in  its  discretion,  direct 
that  notice  of  the  application  shall  he  jrivon  to  any  person  inter- 
ested therein,  as  a  member,  stockholder,  officer  or  creditor  of 
the  corporation  or  association,  or  otherwise,  in  which  case  the 
application  shall  be  heard  at  the  time  and  place  specified  in  such 
notice,  and  tlie  court  may  in  any  case  appoint  a  referee  to  take 
the  proofs  and  report  the  game  to  the  court,  with  his  opinion 
thereon. 

S  8893.  Order  I  ^rltea  ftpplloatlon  for,  may  be  opposed. 

Upon  the  hearing  of  the  application,  if  it  shall  appear,  to  the 
satisfaction  of  the  court,  that  the  interests  of  tlie  corix>ration 
or  association  will  be  promoted  thereby,  an  order  may  be-  granted 
authorizing  it  to  sell,  mortgage  or  lease  the  real  proiierty  de* 
scribed  in  the  petition,  or  any  part  thereof,  for  such  sum,  and 
upon  such  terms  as  the  court  may  prescribe,  and  directing  what 
disposition  shall  be  made  of  the  proceeds  of  such  sale,  mortgage 
Dr  lease. 

Any  person,  whose  interests  may  be  affected  by  the  proceeding, 
may  appear  upon  the  hearing  and  show  cause  why  the  application 
should  not  be  granted. 

I  3394.  Insolvent  corpomtloa  or  as«oolatlon|  notice  to 
ereditors. 

If  the  corporation  or  association  is  insolvent,  or  its  property  and 
assets  are  insufficient  to  fully  liquidate  its  debts  and  liabilities, 
the  application  shall  not  be  granted,  unless  all  the  creditors  of 
the  corporation  have  been  served  with  a  notice  of  the  time  and 
place  at  which  the  application  will  be  heard. 

f  8896.  Serrlee  off  aotlees* 

Services  of  notices,  provided  for  in  this  title,  ncay  be  made 
either  personally  or,  in  case  of  absence,  by  leaving  the  same  art 
the  place  of  residence  of  the  person  to  be  served,  with  some 
person  of  mature  age  and  discretion,  at  least  eight  days  before 
the  hearing  of  the  application,  or  by  mailing  the  same,  duly  en* 
veloped  and  addressed  and  postage  paid,  at  least  sixteen  daja 
before  such  hearing. 

i  3896.  Power  of  coart  to  niaJce  necessary  orders. 

In  all  applications  made  under  this  title,  where  the  mode  or 
manner  of  conducting  any  or  all  of  the  proceedings  thereon  are 
not  expressly  sSDTided  for,  the  court  before  whom  such  application 
may  be  pending*,  shall  have  the  power  to  make  all  the  necessary 
orders  and  give  the  proper  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  or  of  any  act  authorizing  the  sale 
of  corporate  real  property,  and  the  practice  In  such  cases  shall 
conform,  as  near  as  may  be,  to  the  ordinary  practice  in  such 
court. 

I  sa9T»  Wben  ae«  takes  effect. 

This  title  shall  take  effect  May  first,  one  thousand  eight 
hundred  and  ninety,  and  shall  not  affect  any  proceeding  pv»- 
f  iously  commenced. 
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[Added  hy  I«.  1897,  eb.  419.    Id  effeet  Sept.  1»  1897.] 

[NOTB.— Cb.  419  provides  that  thla  and  following  title  shall  be  Inserted  in  ok.  at  ef 
ttae  code.  Evidently-  enor  for  cb .  23,  and  th^y  are li«>  re  Inserted  aooordlng  to  isotion 
numbers.] 

Prooeedings  for  the  enforcement  of  mechanics'  liena  on 
real  property. 

Beo.  8886.  Purpose  of  title ;  deflnltlon.H. 

8999.  Enforcement  of  a  mecbanlc'H  lien  on  real  propei  ty. 

MOO.  Enforcement  of  a  lien  under  contracts  for  a  public  Improvement. 

8101.  Action  In  a  court  of  record  ;  cou^tulidatiou. 

84U2.  Parties  to  action  In  a  court  of  record . 

8408  Equi  ties  of  llenon»  to  be  det^^rmlnnd . 

3404.  Action  in  a  court  no  of  re(M)rd. 

8405.  When  personal  service  can  not  be  Tna<l«>. 

8406.  Proceedings  on  return  of  summons;  Judgment  by  defaults. 

8407.  Issue;  how  tried. 
8406.  Executions. 

8409.  Appeals  from  ludffments  In  courts  not  of  record. 

8410.  Transcripts  or  judgment  in  courts  not  of  record. 

8411.  Cost  and  disbursements. 

84U.  Judgment  In  case  of  failure  to  establish  Hen. 
8413.  Offer  to  pay  into  court. 
S414.  Preference  over  contractors. 

8415.  Judgment  may  direct  delivery  of  property  in  lieu  of  money. 

8416.  Judgment  for  deflcleucy. 

8417.  Discharge  of  mechanics'  Hen  by  order  of  court. 

8418.  Judgments  inactions  to  forclose  Hens  on  account  of  public  Improvements. 

8419.  Judgment  in  action  to  foreclose  a  mechanic's  Hen  on  property  of  a  rail- 

road corporation. 

S  3398.  Pvrpoee  off  titles  defflnitfonK. 

This  title  is  to  be  construed  in  connection  with  article  one  of 
the  lien  law,  and  provides  proceedings  for  the  enforcement  of  liens 
for  labor  performed  and  materials  furnished  in  the  improvement 
of  real  property,  create<l  by  virtue  of  such  article.  The  terms 
"  real  property,*^  "  lienor,"  **  owner,"  '*  improvement,"  **  public 
ImproTement,"  "  contractor,"  *'  sub-contractor,"  "  material  man  " 
and  *•  laborer,"  as  us^d  in  this  title,  are  deiiued  by  section  two 
ef  such  law. 

S  8399.  rCnfforcement  off  a  meclianlc'ii  lien  on  r«al  prop- 
erty. 

A  mechanic's  lien  on  real  property  may  be  enforced  against 
such  property,  and  against  a  person  liable  for  the  debt  upon 
which  the  lien  is  founded,  by  an  action,  by  the  lienor,  his  assignee 
or  legal  representative,  in  a  court  which  has  jurisdiction  in  an 
action  founded  on  a  contract  for  a  sum  of  money  equivalent  to 
the  amount  of  such  debt. 

S  3400.  [Am'd,  1906.]  Enforcement  of  a  lien  under  con- 
tract for  a  public  Improvement. 

A  lien  for  labor  done  or  materials  furnished  fur  a  public  im- 
provement may  be  enforced  agaiu.st  the  funds  of  the  State  or 
the  municipal  corporation  for  which  such  public  improvement  is 
constructed,  to  the  extent  prescribed  in  article  one  of  the  lieu  law, 
and  against  tlie  c^outractor  or  subcontractor  liable  for  the  debt, 
by  a  civil  action,  in  the  same  court  and  in  the  same  manner  as 
a  mechanic's  lien  on  real  property. 

L.  1906,  ch.  265.    In  effect  April  lU.  liMi. 

{  :I401.  Action  In  a  court   of  record  $  coniiolldatlon. 

The -provisions  of  this  code,  relating  to  actions  lor  the  fore- 
closure of  a  mortgage  upon  real  property,  and  the  sale  and  the 
distribution  of  the  proceeds  thereof  apply  to  actu>n!if  in  a  court  of 
record,  to  enforce  mechanic's'  liens  on  real  property,  except  as 
otherwise  provided  in  this  title.     If  actions  are  brought  by  different 
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lienors  ill  a  court  of  record,  the  court  in  which  Ihe  first  oction 
was  brotirhti  may,  upou  its  own  motiou,  or  upoa  the  application 
of  any  party  in  any  of  such  actions,  consolidate  all  of  such  actions. 

9  3402.  [Am'd,  1906.]  Parties  to  an  Action  In  a  court  oi£ 
record. 

In  ao  action  in  a  court  of  record  the  following  are  neoesMry 
parties  defendant: 

1.  All  lienors  having  liens  against  the  same  property  or  any 
part  thereof. 

2.  All  other  persons  having  subsequent  liens  or  claims  against 
the  |)ropert.v,  by  judgment,  mortgage  or  otherwise,  and 

'X  All  persons  appearing  by  the  recr»rds  in  the  office  of  the  county 
clerk  or  r<igi.ster  to  be  overseers  of  such  property  or  any  part 
thereof.  Every  defendant  who  is  a  lienor  shall,  by  answer  in  the 
action,  set  forth  his  lien,  or  he  will  be  deemed  to  have  waived  the 
same,  unless  the  lien  is  admitted  in  the  complaint,  and  not  con- 
tested by  another  defendant.  Two  or  more  lienors  having  liens 
upon  the  same  property  or  any  part  thereof,  may  join  as  plaintiffs. 

4.  The  state,  in  the  same  manner  ns  a  priv.ate  person,  when  the 

.  li*Mi  is  one  filed  against  fimds  of  the  state  for  which  public  im- 

provoment  is  constructed.     In  such  a  case,  the  summons  must  be 

siM'ved  upon  the  attorney -general,  who  must  appear  in  behalf  of 

tho  people. 

Adde«l  by  U  19011.  ch.  29S.   In  effect  Hay  9.  tm. 
'   S  8408.  Ba^ltles  of  1I«»IMPS  to  be  Aetermlaed. 

The  court  may  adjust  and  determine  the  equitiee  of  all  the 
parties  to  the  action  and  the  order  of  priority  of  different  liens, 
and  determine  all  issues  raised  by  any  defense  or  counter  claim  in 
the  action. 

S  »404.  Action  In  a  conrt  not  of  record. 

If  an  action  to  enforce  a  mechanic's  lien  against  real  property 
Is  brought  in  a  court  not  of  record,  it  shall  be  commenced  by  the 
personal  service  upon  the  owner,  anywhere  within  the  state,  of  n 
summons  and  complaint  verified  in  the  same  manner  as  a  com- 
plaint in  an  action  in  a  conrt  of  record.  The  cofiiplaint  must  set 
forth  substantially  the  facts  contoined  in  the  notice  of  lien,  and 
the  substance  of  the  agreement  under  which  the  labor  was  per- 
formed or  the  materials  were  furnished.  The  form  and  contents 
of  the  summons  shall  be  the  same  as  provided  by  this  code  for  the 
commencement  of  an  action  upon  a  contract  in  such  court.  The 
Kummona  must  be  returnable  not  less  than  twelve  nor  more  than 
twenty  days  after  the  date  of  the  summons,  or,  if  service  is  made 
by  publication,  after  the  day  of  the  last  publication  of  the  sum- 
mons. Service  must  be  made  at  least  eight  days  before  the  re- 
turn day. 

§  3405.  1%'lien  peraonnl  service  can  not  be  made. 

If  personal  service  of  the  summons  can  not  be  made  upon  a  de- 
fendant in  an  action  in  a  court  not  of  record,  by  reason  of  his  ah* 
sence  from  the  state,  or  his  concealment  therein,  such  service  may 
be  made  by  leaving  a  copy  thereof  at  his  last  place  of  residence 
and  by  publishing  a  copy  of  the  summons  once  in  each  of  three 
successive  weeks  in  a  newspaper  in  the  city  or  county  wl^ere  the 
property  is  situated. 

9  3400.  ProceedinKA  on  return  of  nnmmonsi  Jndvnftent  by 
default. 

At  the  time  and  place  specified  in  the  summons  for  the  return 
thereof,  in  a  court  not  of  record,  issue  must  be  joined,  if  both 
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parties  appear,  by  the  (Uvfuiulaiit  filiiiiL:  wiUi  the  justice  a  verified 
answer,  coutaiiiiiij?  a  Keuoral  iloiiial  of  each  allcKation  of  the  com- 
plaint, or  a  specific  denial  of  one  or  more  of  the  material  ailega- 
tioiis  thereof;  or  any  other  matter  constituting  a  defense  to  the 
lien  or  to  the  claim  uiwn  wliich  it  is  founded.  If  the  defendant 
fail  to  appear  on  the  return-day,  on  proof  by  affidavit  of  the  service 
of  the  summons  and  complaint,  judgment  may  be  rendered  for, 
the  amount  claimed,  with  costs. 

f  3407.    Imho,  how  tried. 

If  issue  is  joined  in  such  action  in  a  court  not  of  record,  it  must 
be  tried  in  the  same  manner  as  other  issues  in  such  court,  and  ■ 
judgment  entered  thereon,  which  shall  Iw  enforced,  if  for  the  plain-  . 
tiff,  in  the  nuinner  provided  in  the  following  section.    If  for  the 
defendant,  in  the  same  manner  as  in  an  action  on  contract  in 
such  court. 

§  3408.  Bx ecu t Ions. 

Execution  may  be  issued  upon  a  judgment  obtained  in  an  action 
to  enforce  a  mechanic's  lien  against  real  property  in  a  court  not 
of  record,  which  shall  direct  the  officer  to  sell  the  title  and  intei> 
est  of  the  owner  in  the  premises,  upon  which  the  lien  set  forth  in 
the  complaint  existed  at  the  time  of  liling  the  notice  of  lien. 

9  34<^.  Aiipealu  from  JudArmentn  tn  conrtw  not  of  record. 

An  appeal  may  be  taken  from  such  judgment  rendered  in  a 
court  not  of  record,  according  to  the  provisions  of  tliis  code  regu- 
lating appeals  from  judgments  in  actions  on  contract  in  such 
courts.  , 

g  3410.  Trannerlptn  of  Jndflrment  In  oonrtii  not  of  record. 

When  a  judgment  is  rendered  in  a  court  not  of  record,  the  justice 
or  judge  of  the  court  in  which  it  is  tried,  or  other  i)erson  author- 
ized to  furnish  transcripts  of  judgments  therein,  shall  furnish  the 
successful  party  a  transcrixjt  thertH>f,  which  he  may  file  with  the 
clerk  of  the  county  with  whom,  the  notice  of  lien  is  filed.  The 
filing  of  such  transcript  has  th(»  same  effect  as  the  filing  of  a 
transcript  of  any  other  judgment  rendered  in  such  courts. 

§  :t411.   CoHtH  nntl  dlMfturneniontfi. 

If  an  action  is  brought  to  enforce  a  mechanic's  lien  against  real 
proi)erty  in  a  court  of  record,  the  costs  and  disbursements  shall 
rest  in  the  discretion  of  the  court,  and  may  be  awarded  to  the 
prevailing  party.  The  judgment  rendered  in  such  an  action  shall 
include  the  amount  of  such  co<sts  and  specify  to  whom  and  by- 
whom  the  costs  are  to  be  paid.  If  such  action  is  brought  in  a' 
court  not  of  record,  they  phall  be  the  same  as  allowed  in  civil 
actions  in  such  court.  The  expenses  incurred  in  serving  the  sum- 
mons l)y  publication  may  be  added  to  the  amount  of  costs  now 
allowed  in  such  court. 

S  3412.  Jud|;ment  In  ciiMe  of  fnllnre  to  CMtabllnIi  lien. 

If  the  lienor  shall  fail,  for  any  reason,  to  establish  a  valid  lien 
in  an  action  under  the  provisions  of  this  title,  he  may  recover 
judgment  therein  for  such  sums  as  are  due  him,  or  which  he  might 
recover  in  an  action  on  a  contract,  against  any  party  to  the  action. 
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9  .1413.    [Ain*d,   1007.]    Offer  to   pay   Into   court. 

At  nny  time  after  an  actirm  is  hroiijrlit  under  fho  provision  of 
this  title,  the  owner  may  make  and  file  wi(h  the  clerk  with  whom 
the  notice  of  lieu  is  filed,  if  in  a  court  of  re<*ord,  and  if  in  a  court 
not  of  record,  with  the  court,  an  oft'er  to  pay  into  court  the  sum 
of  money  stated  therein,  or  to  execute  and  deposit  securitios 
which  he  may  describe,  in  discharge  of  the  lien,  and  serve  ui>on 
the  plaintiff  a  copy  of  such  offer.  If  a  written  acceptance  of  the 
offer  is  filed  with  such  clerk,  or  court,  within  ten  days  after  its 
service,  anc^  a  copy  of  the  acceptance  is  served  upon  the  party 
making  the  offer,  the  court,  upon  proof  of  such  offer  ami  accept- 
ance, may  make  an  order,  that  on  depositing  with  such  <*lerk,  or 
court,  the  sum  so  offered,  or  the  securities  described,  the  lien  shall 
be  discharged,  and  that  the  money  or  securities  deposited  shall 
take  the  pla<'e  c»f  the  property  upon  which  the  lion  existed,  and 
shall  be  subject  to  the  lien.  If  the  offer  is  of  money  only,  tlie 
court,  on  application  and  notice  to  the  plaintiff  may  make  such 
order,  without  the  acceptance  of  the  offer  by  the  plaintiff.  If 
such  action  is  brought  in  a  court  not  of  recr>rd,  such  order  may 
])e  made  by  the  county  court  of  the  county  where  such  action  i«« 
brought  upon  notice,  and  upon  filing  such  order  and  depositing 
such  sum  of  money  or  securities  with  tbe  county  clerk  of  such 
county,  he  shall  forthwith  discbarge  said  notice  of  lien,  by  writing 
upon  the  mnrgin  of  tbe  record  thereof,  the  words  **  discharged  by 
payment."  Money  or  securities  deposited  upon  the  acceptance  of 
an  offer  pursuant  to  this  section  shall  be  held  by  the  clerk  or  tbe 
court  until  the  final  determination  of  the  action,  including  an 
appeal. 
L.   1007,  ch.  SftS.    In  effect  Sept.    1.  1007. 

§  3414.  Preference   over  contrnctor«. 

When  a  laborer  or  a  material  man  shall  perform  labor  or  furnish 
materials  for  an  improvement  of  real  property  for  which  he  is 
entitled  to  a  mecbanie's  lien,  the  amount  due  to  him  shall  be  paid 
out  of  the  proceeds  of  the  sale  of  such  property  under  any  judg- 
ment rend(»''ed  pursuant  to  this  title,  in  the  order  of  priority  of 
his  lien,  before  any  part  of  such  proceeds  is  paid  to  a  contractor 
or  subcontractor.  If  several  notices  of  lien  are  filed  for  the  same 
chiim.  as  where  the  contractor  has  filed  a  notice  of  Hen  for  the 
services  of  his  workmen,  and  the  workmen  have  also  filed  notices 
of  lien,  the  judgment  sliall  provide  for  but  one  payment  of  the 
claim  which  shall  be  paid  to  the  parties  entitled  thereto  in  the 
onler  of  priority.  Payment  voluntarily  made  upon  any  claim 
filiMl  as  a  lien  sliall  not  impair  or  diminish  the  lien  of  any  person 
except  the  person  to  whom  the  payment  was  made. 

S  *t41R.  Jaclflrmcnt  may  direct  delivery  of  property  In  ll*v 
of  money. 

If  the  owner  has  agreed  to  deliver  bills,  notes,  securities  or 
other  obligations  or  any  other  species  of  property,  in  payment  of 
the  debt  upon  which  the  lien  is  bnsed,  the  judgment  may  dire<*t 
that  such  substitute  be  delivered  or  deposited  as  the  court  may 
direct,  and  the  property  affectc<l  by  the  lien  cannot  be  sold,  by 
virtue  of  such  judgment,  except  in  default  of  the  owner  to  so 
deliver  or  deposit  within  the  time  directed  by  the  courL 

dSGd 


e23,t.3  MECHANICS'  LIENS.  ^§  341G-19 

S  3410.   JndKrment  for  dellcleney. 

If  upon  the  sale  of  the  property  under  judgment  in  a  court  of 
record  there  ia  a  defieieiicy  of  proceeds  to  pay  tlie  plaintiff's 
claim,  judgment  may  be  docketed  for  the  deficiency  against  any 
person  liable  therefor,  who  shall  be  adjudged  to  pay  the  same 
in  like  manner  and  with  like  effect  as  in  judgments  for  deliciency 
in  foreclosure  cases. 

§  8417.  Discharfpe  of  meeliftiilcM'  lien,  by. order  of  court. 

A  mechanic's  lien  on  real  property  may  be  vacated  and  cancelled 
by  an  order  of  a  court  of  record.  Before  such  order  shall  be 
granted  a  notice  shall  Ije  served  upon  the  lienor,  either  person- 
ally or  by  leaving  it  at  his  last-known  place  of  residence,  with  a 
person  of  suitable  age,  with  directions  to  deliver  it  to  the  lienor. 
Such  notice  shall  require  tlie  lienor  to  commence  an  action  to 
enforce  the  lien,  within  a  time  specified  in  the  notice,  not  less 
than  thirty  days  from  the  time  of  servict^,  or  show  cause  at  a 
special  term  of  a  court  of  record,  or  at  a  county  court,  in  a  county 
in  which  the  property  is  situate*],  at  a  time  and  place  specified 
therein,  why  the  notice  of  lien  fiUnl  should  not  \yo  vacat(xl  and  can- 
celled of  record.  'Proof  of  such  soi-vice  and  that  the  lienor  has  not 
commenced  the  action  to  forecloso  such  lien,  as  directed  in  the 
notice,  shall  be  made  by  allidavit,  at  the  time  of  api)lying  for 
Buch  order. 

5  3418.  [Ain*d,  1006.1  Jadflrmenti*  In  actlouii  to  forecloftb 
llcnN  on  account   of  pnbllc  lnii»roveinentM. 

If,  in  an  action  to  enforce  a  lien  on  account  of  a  public  im- 
provement, the  court  finds  tliat  the  lic^n  iM  established,  it  shall 
render  judgment  directing  the  state  or  the  municipal  corporation 
to  pay  over  to  the  lienors  entitled  thereto  for  work  done  or  ma- 
terial furnished  for  such  public  improvement,  and  in  such  order 
of  priority  as  the  court  may  determine,  to  the  extent  of  the  sums 
found  due  the  lienors  from  the  contractors,  so  much  of  the  funds 
or  money  which  may  be  due  from  the  state  or  municipal  corpora- 
tion to  the  contractor,  as  will  satisfy  such  lit^ns,  with  interest  and 
costs,  not  exceeding  the  amount   due  to  the  contractor. 

L.   190G,  ch.  2S6.    In  effect  April  10.  190'3. 

§  3410.  Jndgrment  in  actlcnN  to  foreolone  a  mechanic's 
lien   on  property   of  a   railroad   corporation. 

If  the  lien  is  for  labor  done  or  materials  furnished  f(U'  a  railroad 
corporation,  upon  its  land,  or  upon  or  for  its  track,  rolling  stock 
or  the  appurtenances  of  its  railroad,  the  judgment  shall  not  direct 
the  sale  of  any  of  the  real  property  described  in  the  notice  of  tlic 
lien,  but  when  in  such  case,  a  judgment  is  entered  and  docketed 
with  the  county  clerk  of  the  county  where  the  notice  of  lien  is 
filed,  or  a  transcript  thereof  is  filed  and  docketed  in  any  other 
county,  it  shall  be  a  lien  upon  the  real  property  of  the  railroad 
corporation,  against  which  it  is  obtained,  to  the  same  extent,  and 
enforcible  in  like  manner  as  other  judgments  of  courts  of  record 
against  such  corporation. 
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TITLE  IV. 
[Added  by  L..  1897,  eh.  410.    In   effect  Sept.  1,  18D7.] 

[NoTK.— The  duplicate  I  SI  19,  and  arrangement  of  section  numberg  in  ayllabusoC 
tms  title  are  so  In  the  original.] 

Proceedings  to  enforce  liens  on  vessels. 

Seo.  8419.  Enforcement  of  Hens  on  veesels. 
8420.  Application  for  warrant. 
3421.  UndortakSng  to  aceompanj  appllCMUoa 
8422.  Warrant:  execution  thereof. 
»123.  Oruor  tj)  show  cause ;  contents;  service. 
»^4.  Notice  of  service  to  be  published  and  served. 
34^5.  Fi-oceedlngs  upou  return  of  order  to  show  cause. 
^^6.  Order  of  sale. 
84-/7.  Sale  and  proceeds. 

S428.  Notice  of  the  distribution  of  the  pror-eeds  of  sale. 
&429.  Liens  for  which  no  warrants  are  issued. 
34dU.  Contested  claims. 

8481.  Trial  of  Issues  and  appeal. 

8482.  Distribution  of  proceeds. 

8433.  Payment  of  uncontested  claims. 

3434.  Distribution  of  suri)lu.<«. 

84.S5.  Application  for  a  discharge  of  warrant. 

8436.  Undertaking  to  accompany  application  for  discbarge. 

8437.  Discbarge  of  warrant. 

8438.  Action  on  undertaking. 
^89.  Costs  of  proceedings. 

8440.  Sheriff  must  return  warrant. 

3441.  Discharge  of  lien  before  issue  of  warrant. 

.   {  3410.     KuforceiMont  of  liens  on  veasela. 

Lions  oil  vessels,  rroatod  ]»y  virtue  of  article  two  of  the  Hen  law, 
and  not  basenl  iii>on  a  maritime  contract,  may  be  enforced  as  pre- 
scri])Oil  in  this  title. 

S  3420.  Application  for  ^vrarraut. 

The  lienor  may  make  a  written  application  to  a  joetice  of  the 
supreme  court,  at  chambers,  in  the  judicial  district  in  which  the 
lienor  resides  or  in  a  county  adjoining  such  district,  for  a  warrant 
to  enforce  a  lien  on  a  vessel  and  to  collect  the  amount  thereof. 

The  application  shall  specify: 

1.  By  \^  liom  and  when  such  debt  was  contracted  and  for  what 
vessel:  an«i  the  name  and  residence  of  the  owner  of  the  veseel,  if 
known. 

2.  Tlie  items  composing  the  debt  and  the  amount  claimed. 

'X  That  the  debt  is  ju.stly  due  the  applicant  over  and  above  all 
pnynients  and  just  deductions. 

4.  Any  nsfJi^nment  or  transfer  of  tiie  debt  which  may  have  taken 
jilnce  since  it  was  contracted. 

r>.  When  and  where  the  notice  of  lien  was  filed. 

Tl»e  application  shall  be  verified  in  the  same  manner  as  a  plead- 
ing in  a  court  of  record. 

S  3421.  Under  taking:  to  accompany  application. 

Such  application  shall  l»e  ac(X)mimnied  by  an  undertaking  in  the 
sum  of  at.  least  one  hundred  dollars,  to  be  approved  by  such  jus- 
tice and  filed  in  the  oflice  of  the  clerk  of  the  county  where  the 
notice  of  lien  is  filed,  with  at  least  one  suretv,  who  shall  be  a 
resident  and  freeholder  within  the  state,  to  the  effect  that  if  it  is 
finally  adjudged  that  the  applicant  was  not  entitled  to  the  war- 
rant, he  will  pay  all  costs  which  may  lie  awarded  against  him,  not 
exceeding  the  amount  specified  in  the  undertaking,  and  any  dam- 
ages sustained  by  reason  of  tlie  seizure  of  the  veeeel  voder  such 
warrant,  not  to  exceed  fifty  dollars. 
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{  8498.  Wmrrmat ;  ezeontloB  thereof. 

Thereupon,  such  justice  shall  issue  a  warrant  to  the  sheriff  of 
the  county  where  such  vessel  may  be,  or,  generally  to  the  sheriff 
of  any  county,  specifying  the  amount  of  the  claim,  and  the  names 
of  the  persons  making  the  claim  and  commanding  him  to  seize 
and  safely  keep  such  ship  or  vessel,  her  tackle,  apparel  and  fur- 
niture, to  satisfy  such  claim,  if  established  to  be  a  lien  upon  the 
vessel  according  to  law,  and  within  ten  days  after  the  seizure  to 
make  return  of  his  proceedings  under  the  warrjuit  to  such  justice. 
The  sheriff  shall  forthwith  execute  such  warrant,  and  keep  the 
vessel,  her  tackle,  apparel  and  furniture  to  be  disposed  of  accord- 
ing to  law.  In  his  return  the  sheriff  shall  state  also  whether  he 
has  seized  sudi  vessel  bj"-  virtue  of  any  other  warrant,  and  if  so, 
in  whose  behalf  and  for  what  sum  such  warrant  was  issued  and 
the  time  of  its  receipt  by  him. 

{  8428.  Order  to  Mboir  caii«e$  contents }  service. 

At  the  time  of  issuing  such  warrant  the  justice  shall  grant  an 
order  to  show  cause,  why  the  vessel  seized  by  virtue  of  such  war- 
rant should  not  be  sold  to  satisfy  the  lien  specified  in  the  applica- 
tion. Such  order  shall  be  returnable  not  less  than  eight  days 
after  the  service  thereof,  ns  required  in  this  section,  l)efore  the 
justice  and  at  the  time  and  place  mentioned  tlierein.  It  shall  be 
directed  to  the  master  or  other  i)erson  in  charge"  of  the  vessel 
seized  and  to  the  owner  and  consignee  thereof,  if  known.  A 
copy  of  such  order  and  the  application  for  the  warnint  shall  be 
served  personally  upon  the  master  or  oliier  iktsou  in  charge  of 
such  vessel  at  the  time  of  the  execution  of  such  warrant;  and 
personally  upon  the  owner  and  consignee  of  such  vessel  if  a  resi- 
dent of  the  state,  or  if  not  a  resident  of  the  i^iate,  by  mail  ad- 
dressed to  such  owner  or  consignee  at  his  last  known  place  of 
residence,  within  ten  days  after  the  execution  of  such  warrant. 

§  3424.  Notice  of  service  to  be  pnbllslied  and  served. 

Withiinthree  days  after  the  issue  of  the  warrant,  the  applicant 
shall  cause  a  notice  to  be  published  once  in  each  week  for  two 
consecutive  weeks,  in  a  newspaper  published  in  the  county  where 
the  vessel  was  seized,  stating  the  issuance  of  the  warrant,  the 
date  thereof,  the  amount  of  the  claim  si>ecilied  therein,  the  name 
of  the  appllj[^ant,  and  the  time  and  place  of  the  return  of  the  order 
to  show  cause  granted  as  prescribed  in  this  title.  If  the  vessel 
seized  is  used  to  navigate  any  of  the  canals  or  lakes  of  the  state, 
a  copy  of  such  notice  shall  be  served  personally,  or  by  mail,  within 
ten  days  after  the  first  publication,  upon  all  persons  who  have  filed 
claims  or  liens  against  such  vessel,  by  mortgage  or  otherwise  in 
the  office  of  the  comptroller  of  the  state. 

§  3426.  ProceedlnflTs  npon  return  of  order  to  sliovr  cansc. 

At  the  time  and  place  mentioned  in  the  order  to  show  cause,  the 
master  or  other  person  in  charge  of  such  vessel,  the  owner  or  con- 
signee thereof  or  any  other  person  interested  therein,  may  apply 
and  contest  the  claim  of  the  lienor  as  contained  in  the  applicatiou 
for  a  warrant,  by  filing  with  the  justice  an  affidavit  controverting 
any  material  allegation  contained  in  the  notice  of  lien  or  the  ap- 
plication of  the  lienor.  The  issue  so  raised  shall  be  trieil  ns  are 
other  issues  in  a  court  of  record,  without  a  jury,  before  the  justice 
granting  the  order  at  a  time  to  be  fixeil  by  him,  or  they  may  be 
referred  by  him  to  a  referee,  to  be  heard  and  determined. 
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§  8426.  Order   of   sale. 

An  order  may  be  made  by  the  justice  before  whom  the  order 
to  show  cause  was  returnable,  for  the  sale  of  the  vessel,  her 
tackle,  apparel  and  furniture,  in  the  following  cases: 

1.  In  case  the  master,  owner,  consignee  or  other  person  inter- 
ested in  the  vessel  does  not  appear  u^wn  the  return  day  and  con- 
test the  claim  of  the  lienor,  and  proof  is  made  of  the  t-ervice  of 
the  order  to  show  cause  and  the  application  and  of  the  publica- 
tion of  the  notice  and  the  service  thereof,  as  required  in  this  title, 
and  duo  proof  is  made  of  the  validity  and  amount  of  such  claim: 

2.  In  case  a  trial  is  had  of  the  issues  raised,  and  it  is  deter- 
mined that  the  lien  is  valid  and  the  amount  claimed  by  the  lienor 
or  some  part  thereof  is  due. 

Such  order  shall  direct  the  sheriff  who  seized  the  vessel  to  sell 
the  same  and  her  trickle,  apparel  and  furniture,  to  satisfy  the  liens 
established  on  the  hearing,  and  pay  the  costs  and  expenses  neces- 
sarily incurred  in  the  proceedings  as  prescribed  in  this  title.  The 
rights  of  mortgagees  whoee  mortgages  have  been  filed  according 
to  law,  prior  to  the  filing  of  the  notice  of  lien,  on  account  of  which 
the  order  of  sale  is  granted,  shall  not  be  affected  by  the  sale  of 
such  vessel  pursuant  to  such  order. 

{  3427.   Sale  and  proceeds. 

Within  ten  days  after  the  receipt  of  the  order  of  sale,  the  sheriff, 
unless  the  order  be  sooner  vacated  or  the  lien  discharged,  shall 
sell  the  vessel  seized,  her  tackle,  apparel  and  furniture,  upon 
notice,  and  in  the  manner  prescribed  by  law  for  the  sale  of  per- 
sonal property  upon  execution  issued  out  of  a  court  of  record. 
He  shall  make  a  return  to  the  justice  granting  the  order,  of  his 
proceedings  thereunder,  and  shall,  after  deducting  his  fees  and 
expenses  in  seizin,  preserving,  watching  and  selling  the  vessel, 
pay  into  court  the  remaining  proceeds  of  the  sale. 

§  3428.  Notice  of  the  distrlbntlon  of  the  proceeds  of  sale. 

The  justice  granting  the  order  of  sale,  'ipon  receiving  such  j.ro- 
ceeds,  shall  onler  a  notice  to  be  published  once  a  week  for  three 
successive  weeks  in  the  same  newspaper  in  which  the  notice  of 
seizure  was  published,  retiuiring  all  persons  lowing  liwia  upon  the 
vessel  under  article  two  of  the  lien  law,  and  the  master,  owner. 
agent  or  consignee  thereof,  and  all  other  persons  irterested  therein, 
to  api)ear  before  him,  or  a  referee  appointed  by  him,  at  the  time 
and  place  specified  in  such  notice,  not  less  than  thirty  nor  more 
than  forty  davs  from  the  first  publication  thereof,  to  attend  a 
distribution  of'such  proceeds.  Such  justice  may  appoint  a  referee 
to  make  such  distribution. 

9  3420.   Lilens  for  fvlilch  no  warrants  arc  Issued. 

A  person  who  has  a  lien  under  article  two  of  the  lien  law, 
against  the  vessel  so  sold,  and  has  made  no  application  for  a  war- 
rant thereon,  may  present  to  and  file  with  the  justice  or  reftree 
at  the  time  and  place  specified  in  the  notice  of  distribution  of 
such  proceeds,  a  verified  statement  of  the  facts  and  allegations 
required  to  be  stated  in  the  application  for  a  warrant.  And 
thereupon  such  lien  shall  be  determined,  with  the  r>ame  effect  aa 
if  a  warrant  had  been  issued  to  enforce  such  lien. 
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i  84aO.  Contented  clalnui. 

The  master,  owner,  ageut  or  consignee  of  the  vessel,  or  any 
person  having  an  interest  in  the  proceeds  before  tiiiai  Oistribution 
thereof,  may  contest  any  claim  maue  against  the  vessel  or  its  pro- 
ceeds, by  filing  with  such  justice  a  written  answer,  verified  as  a 
pleading  in  a  court  of  record,  designating  the  claims  contested 
and  controverting  any  niuieiial  adcgution  of  the  notice  of  lien, 
application  for  a  warrant  or  statement  of  lien,  and  setting  up  any 
other  matter  in  defense  thereto.  A  copy  of  such  answer  shall  hb 
served  within  five  days  Irom  such  filing,  upon  the  person  whose 
claim  is  contested,  or  his  attorney. 

If  the  answer  does  not  contain  any  matter  of  defense  to  the 
claim,  it  may  be  stricken  out  on  motion  of  any  person  who  has 
filed  a  notice  of  lien  against  the  vessel. 

§  3431.  Trial  of  Isftues  and  appeal. 

The  issues  raised  by  any  such  answer  shall  be  tried  in  the  same 
manner  as  issues  are  tried  in  a  court  of  record  without  a  'jury, 
before  such  justice  at  a  time  and  place  to  be  fixed  by  him,  or  they 
may  be  referred  by  such  justice  to  a  referee,  to  hear  and  deter- 
mine. An  appeal  may  be  taken  from  the  decision  of  siuh  justice 
or  referee  as  in  a  civil  action  in  a  court  of  record.  On  such  ap- 
peal the  decision  upon  the  law  and  the  facts,  may  be  reversed, 
modified  or  a  new  trial  ordered.  Costs,  upon  appeal,  shall  be 
allowed,  as  in  the  case  of  an  appeal  from  a  judgment  in  a  court 
of  record,  and  judgment  may  be  rendered  therefor, 

§  3432.    Distrlhutlon  of  proeecda.  f 

Upon  the  determination  of  all  the  claims  presented,  the  justice  or 
referee  shall  make  an  order  of  distribution  of  the  proceeds.  The 
order  slxall  direct  the  payment  of  the  claims  found  to  be  subsist- 
ing liens  upon  such  vessel  or  proceeds,  with  all  costs,  expenses 
and  allowances,  in  the  order  of  the  priority  of  filing  the  notices  of 
such  liens,  as  provided  in  article  two  of  the  lien  law.  Such  costs, 
expenses  and  allowances  shall  be  in  the  discretion  of  the  justice, 
except  as  otherwise  provided  in  this  title. 

§  3433.  Payment  of  nncontoHted  claims. 

Any  uncontested  claims,  entitled  to  priority  of  payment  over  the 
claims  which  are  contested,  shall,  on  motion  of  the  parties  in- 
terested, be  paid  with  costs,  in  the  order  of  their  resi>ective  prior- 
ities, without  awaiting  the  determination  of  such  contest.  If  at 
any  time  it  is  made  to  aj>i)ear  that  after  the  payment  of  all  prior 
uncontested  claims  and  their  respective  costs,  and  after  deducting 
an  amount  sufficient  to  pay  all  prior  contested  claims  and  costs, 
that  there  remains  a  surplus  of  proceeds  applicable  to  the  payment 
of  any  subsequent  uncontested  claims  such  claims  may  on  notice 
to  all  the  parties  interested  be  paid  out  of  the  surplus  with  costs, 
without  awaiting  the  determination  of  such  contest. 

§  3434    Distribution  of  surplus. 

If  upon  payment  of  all  claims  established  as  liens  against  the 
vessel  from  the  proceeds  of  its  sale,  a  surplus  remains,  it  may  be 
distributed  by  the  court  to  the  persons  entitled  thereto,  after  a 
hearing  and  the  publication  of  a  notice  by  the  applicants  for  the 
same  time  and  in  the  same  manner  as  the  notice  of  seizure  is 
required  by  this  title  to  be  published.  Such  notice  shall  specil^ 
the  amount  of  the  surplus  proceeds,  the  names  of  the  persons  ap- 
plying therefor,  the  name  of  the  vessel  from  the  sale  of  which 
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the  same  arose,  the  date  of  the  sale  and  the  time  and  place  when 
the  hearing  will  be  held  and  the  distribution  of  the  surplus  made. 

{  3436.    A-ppllcatlon  for  a  dlNclinrire  of  ^varrnnt. 

The  owner,  consignee,  agent  or  master  of  any  vessel  so  seized, 
or  any  person  interested  therein,  may  at  any  time  before  the  sale 
of  the  vessel  under  this  title,  apply  in  person  or  by  attorney  to 
the  justice  issuing  the  warrant,  on  at  least  one  day's  notice  to  the 
lienor  or  his  attorney,  for  an  order  discharging  the  same  on  giving 
an  undertaking  therefor.  Such  notice  shall  si)ecify  the  names, 
places  of  residence  and  places  of  business  of  the  proiKvsed  sureties 
upon  such  undertaking. 

S  8436.  Undertaking  to  o^company  application  for  dla- 
cliarire. 

The  application  shall  be  accomiKinied  by  an  undertaking  to  the 
lienor  executetl  by  at  least  two  sureties  in  a  sum  at  least  twice 
the  amount  specified  in  the  warrant,  to  the  effect  that  the  person 
making  the  application  for  the  discharge  of  the  vessel  will  pay 
the  amount  of  all  clnims  and  demnnds  which  shall  be  established 
to  be  due  to  the  person  in  whose  behalf  the  warrant  w^as  issued, 
and  to  have  been  a  subsisting  lien  on  the  vessel  at  the  time  of  its 
issue.  The  undertaking  when  found  suiticient,  must  be  approved 
by  the  justice  to  whom  the  api)liciition  is  made  as  to  the  suffi- 
ciency of  the  sureties,  and  the  lienor  may  examine  the  sureties 
as  to  their  sufficiency  at  such  time  and  places  as  may  be  fixed  by 
such  justice. 

I  3437.  DlMcliarfre  of  warrant. 

fWhen  such  undertaking  shall  hnve  lK*en  executed,  approved  and 
delivered  to  the  lienor  a  nil  the  taxed  ft^es  of  the  sheriff  upon  the 
seizure  and  detention  of  the  vessel  have  Ihhmi  paid,  the  justice 
shall  make  an  order  discharging  the  warrant,  and  no  furtlier  pro- 
ceedings against  th4»  vessel  ^(Mzed  shall  be  had  under  this  article 
founded  upon  any  <leinaud  secured  by  such  undertaking. 

S  3438.  Action  on  undertaking. 

The  undertaking  may  be  prosecuttnl  by  action  in  any  court 
having  jurisdiction  thereof,  at  any  time  within  three  mouths  after 
its  delivery,  but  not  afterward.  If,  in  such  action  it  is  found 
that  any  sum  is  due  the  plaintiff  whi<'h  was  a  sul>sisting  lien 
upon  the  vessel  at  tlie  time  the  notice  of  lien  was  fileti*  the  plain- 
tiff shall  have  judgment  for  the  recovery  of  tlie  same  with  the 
costs  and  dislnirsenients  of  the  action  and  the  costs  of  the  pro- 
ceedings for  the  seizing  of  the  vessel  and  shall  have  execution 
therefor.  If  it  is  found  in  such  action  that  no  such  lion  existed, 
judgment  shall  be  ren<lered  against  the  plaintiff  for  the  costs  and 
dislmrsements  of  the  action  and  the  costs  of  the  proceedings,  in- 
cluding the  amount  paid  the  sheriff  in  the  discharge  of  the  vessel 
from  tlie  warrant. 

S  3430.  C-ontN  of  proceedlnRM. 

The  costs  of  the  proceeding's  in  addition  to  th(»  disbursements 
shall  be:  For  filing  notice  of  lieu,  two  dollars.  For  applying  for 
and  procuring  a  warrant  if  the  lien  is  fifty  dollars  or  under,  ten 
dollars:  if  the  lien  excoivls  fifty  dollars  and  is  not  more  than  two 
hundred  and  fifty  dr>Ilars.  twenty  <lollars:  if  the  lien  exceeds  two 
hundred  and  fifty  dollars,  and  is  not  nir>re  than  one  thousand  doT- 
lars.  thirty  dollars:  if  the  lien  ox(m  eds  one  thousand  dollars,  forty 
dollars.  For  attending  i>ro<-oecliuirs  uf)<>n  the  discharge  of  the 
warrant  on  the  execution  of  an  nndertaking.  ten  dollars. 
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The  sheriflF  shall  be  entitled  in  any  such  proceedings  to  the  fol- 
lowing fees  and  expenses :  For  sirviug  warrant,  one  dollar.  For 
return  of  the  same,  one  dollar.  The  necessary  sums  paid  by  liim 
for  the  expense  of  keeping  the  vessel  in  custody,  not  exceeding 
two  dollars  and  fifty  cents  for  each  day.  The  sheriff  shall  not 
receive  luiy  other  or  greater  sums  for  any  service  rendered  by 
him  in  any  proeeetling  under  this  title,  nor  shall  he  be  allowed 
expense  of  ctistody  of  the  vessel  upon  more  than  one  warrant  at 
the  same  time.  All  costs,  disbursements  and  fees  shall  be  yeri- 
fied  by  affidavit  and  adjusted  by  the  justices  issuing  the  warrant. 

S  3440.  Sheriff  iMimt  return,  warrant. 

A  sheriff  to  whom  a  warrant  may  have  been  delivered  pursuant 
to  the  provisions  of  this  title,  may  be  compelled  by  an  order  made 
by  the  justice  issuing  it,  to  return  sudi  warrant  with  his  proceed- 
ings thereon  and  \iay  over  moneys  in  his  hands,  and  to  take  any 
necessary  steps  for  the  safety  of  the  vesst^l,  pursuant  to  any 
order  for  that  pnn>ose.  Obedience  to  such  order  may  be  enforced 
by  attachment  agahist  the  sheriff  on  the  application  of  any  per- 
son interested  therein. 

S  3441.  Di»cUarfs:e  of  lien  before  iNKue  of  Trarrant. 

When  any  notice  of  lien  shall  have  been  fiUxl  under  this  article 
and  no  warrant  has  been  issutnl  to  enforce  the  same,  any  x)er8on 
interested  in  the  vessseJ,  may  apply  to  any  justice  of  the  supreme 
court  for  leave  to  discharge  the  lien  upon  giving  an  undertaking 
therefor  to  the  lienor.  The  applicati-ju  shall  be  in  writing,  and 
shall  state  the  amount  of  the  lien  claimed  and  the  grounds  of  the 
defense  thereto,  and  the  names  of  the  persons  proposed  as  sure- 
ties on  such  undertaking,  with  their  respective  residences  and 
places  of  business.  Upon  presenti.'ig  such  application  with  proof 
that  a  copy  thereof,  with  at  least  five  days'  notice  of  the  time  and 
place  of  presenting  the  same,  has  been  served  upon  the  lienor, 
such  justice  may,  if  no  just  cause  be  shown  in  opijosition  thereto, 
authorize  the  execution  of  such  undertaking,  which  shall  be  to 
the  same  effect  as  an  undertaking  required  in  this  article  upon 
the  applicati(m  to  discharge  a  warrant,  and  an  action  may  be 
brought  thereon  in  like  manner.  At  the  time  of  the  presentation 
of  such  application  the  sureties  proposed  in  such  undertaking  shall 
justify  before  such  justice.  When  such  undertaking  ha3  ^  been 
executed  and  approved  by.  such  justice  and  delivered  to  the  lienor, 
the  justice  shall  dir(»ct  the  clerk  M'ith  whom  the  notice  of  lien  is 
filed  to  mark  the  same  as  discharged,  and  it  shall  cease  to  be  lien 
upon  such  vessel. 


VERIFICATION  OF  PLEADINGS. 


LAWS  OF  1881,  GEAP.  414. 


AN  ACT  permitting  the  verification  of  pleadings  in  tha 
justice's  court. 

Paissed  Maj  28,  1881. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
/Lnenibly,  do  enact  asfoUowe : 

Section  1.  In  any  action  brought  in  any  of  the  jnctices*  courts 
of  this  State  arising  on  contract  for  the  recovery  of  money  only, 
or  on  an  account,  the  plaintiff  or  his  agent,  at  or  before  the 
time  of  the  issuing  of  the  summouR,  may  make  a  written  com- 
plaint stating  in  a  plain,  concise  manner  the  facts  constituting 
the  cause  of  action,  specifying  therein  the  amount  actually  due 
from  the  defendant  to  the  plaintiff  in  said  action,  and  praying 
judgment  against  the  said  defendant  for  the  amount  so  claimed 
to  be  due  to  him,  which  said  complaint  shall  be  subscribed  by 
the  plaintiff  or  his  agent,  and  shall  be  veritied  in  the  manner 
and  as  provided  by  section  five  hundred  and  twenty-six  of  the 
Code  of  Civil  Procedure.  Said  summons  and  complaint  shall 
be  attached  and  shall  be  served  upon  the  defendant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  more  than  twelve  days  before  the  return  day  thereof, 
and  the  official  certificate  of  the  constable  making  sucn  service 
shall  be  sufficient  evidence  thereof. 

S  2.  In  case  the  defendant  appears  and  answers  in  such  action, 
bis  answer  shall  be  in  writing,  and  shall  be  verified  as  above 
provided  for  the  verification  of  the  complaint,  and  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edpo  or  information  tliereof  suffioient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense, 
offset  or  counterclaim. 

il  1  and  2  in  offMt  Sept.  1,  U8I. 

''L.  1S81,  ch.  414.  roix>alod'by  L.  KJOO.  <-h.  201.     See  $9  28U1,  2930,  2038,  296S. 
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§8.  In  a  case  specified  in  sections  one  and  two  of  this  act,  a 
party  ma^  demur  to  the  pleadings  of  the  adverse  party,  or,  if  it  is 
a  complaint,  to  one  or  more  distinct  and  separate  causes  of  action, 
where  it  is  not  sufficiently  explicit  to  be  understood ;  or  where  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  or 
counterclaim,  as  the  case  may  be.  If  the  court  deems  the  demurrer 
well  founded,  it  must  permit  the  pleading  to  be  amended  ;  and  if 
the  party  fails  to  so  amend,  the  defective  pleading,  or  part  of  a 
pleading,  demurred  to,  must  be  disregarded.  If  the  court  dfems 
the  demurrer  not  well  fouucTed,  it  must  permit  the  party  making 
it,  to  plead  over  at  his  election.     (As  am'd  by  L.  1889,  ch.  472.) 

§  4.  In  case  the  defendant  fails  to  answer  said  complaint,  as 
hereinbefore  provided,  at  the  time  of  the  return  of  said  summons, 
he  shall  be  deemed  to  have  admitted  the  allegations  of  the  com- 
plaint as  true,  and  the  court  shall,  upon  filing  the  summons  and 
complaint,  with  due  proof  of  the  service  thereof,  enter  judgment 
for  the  said  plaintiff  and  against  the  defendnnt,  for  the  amount 
demanded  in  such  complaint,  with  costs,  without  further  proof. 
(As  am*d  by  L.  1889,  ch.  472.) 

H  3  and  4  in  effect  June  18, 1888,  as  am'd. 
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STATtJTORY  CONSTRUCTION  LAW. 


LAWS  OF  1892,  CHAP.  677. 


AN  ACT  relating  to  the  construction  of  statutes  constituting 
chapter  one  of  the  general  laws. 

Approved  by  the  Goyernor  May  18,  1882.    Passed,  three-flfths  being  preMBt. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows  : 

CHAPTER  1  OF  THE  GENERAL  LAWS. 
The    Statutory    Conatrnction    Lavt. 

BMTtion    1.  Short  title;  extent  of  application. 

2.  Property. 

3.  llpai  property. 

4.  PersoDal  property. 
6.  Person. 

6.  Judge. 

7.  Lunacy;  ldlo<ry. 

8.  Gender;  miml>er;  tense. 

9.  Heretofore;  hereafter;  now. 

10.  I^oHt;  preceding;  next;  foliuwiug. 

11.  Folio. 

12.  Writing;   signature. 

13.  R«nl. 

14.  Oath;    nnuiavlt;   swear. 

15.  AoknowhdK**:    acknowledgrment. 
10.  Hond:   undortaking. 

17.  Choose;    eli'ft;    appoint. 

IS.  Itoard  coiu|h)h«h1  of  one  person. 

10.  Mooting;    quorum;   powers  of  majority. 

2().  Srrvloc  of  notice  uiwn  board  or  Ixjdy. 

21.  Tounty   clerk;   register. 

22.  Village. 

23.  State;    territory. 

24.  Puhllc  holiday;  half-holiday. 

25.  Year. 
2B.  Mouth. 

27.  I>ay:  mo<le' of  computing  days:  night-time. 

28.  Standard  time. 

29.  rivil  and  criminal  codes. 

30.  Laws  of  England  and  of  the  colony  of  New  Yorlc. 

31.  Limiting  the  effect  of  rei>eallDg  ritatntes. 
?2.  KfTort  of  repeal  and  re-enactment. 

83.  KfTcct   of   revision   upon   laws   passed   at   same  sentoB   or   before 
revision   takes  effect.  , 

34.  Alterations  of  titles  and  head  notes. 

35.  Laws  repealed. 

36.  Time  of  taking  effect. 

Section  1.  Short  title;  extent  of  applteatlon. 

This  chnptor  phall  bo  known  ns  the  statutory  constraction 
law,  nnd  is  applioablo  to  every  statute  unless  its  general  object, 
or  the  context  of  the  lancrnaf?e  construed,  or  other  provisions 
of  law  indicate  that  a  different  meaning?  or  application  was 
intended  from  that  required  to  be  piven  by  this  chapter. 

I  2.   Property. 

The  term  property  includes  real  and  personal  property. 
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I  8.   Real  propertr- 

The  term  real  property  includes  real  estate,  lands,  tenements 
and  hereditaments,  corporeal  and  incorporeal. 

I  4.  Personal  property. 

The  term  personal  property  includes  chattels,  money,  thinf^s  in 
action,  and  all  written  instruments  themselves,  as  distinguished 
from  the  rights  or  interests  to  which  they  relate,  by  which  any 
right,  interest,  lien  or  incumbrance  in,  to  or  upon  property,  or 
.Tuy  debt  or  financial  obligation  is  created,  acknowledged,  evi- 
denced, transferred,  discharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real  property,  which  may  be  the  subject 
of  ownership.     The  term  chattels  includes  goods  and  chattels. 

I  5.  Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When  used  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offense,  the  term  per^Ri  also  includes  the 
state,  or  any  other  state,  government  or  country  which  may 
lawfully  own  property  in  the  state. 

S  O.  Jndire. 

The  term  judge  includes  every  judicial  oflScer  authorized, 
alone  or  with  others,  to  hold  or  preside  over  a  court  of  record. 

§  7.  Linnacy)  Idiocy.      • 

The  terms  lunatic  and  lunacy  include  every  kind  of  unsound- 
ness of  mind  except  idiocy. 

i  8.  Gender;  nnmber;  tense. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  and,  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender.  The  term 
men  includes  boys  and  the  term  women  includes  girls. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural  number  include  the  singular. 

Words  in  the  present  tense  include  the  future. 

i  O.  Heretofore;  hereafter;  nonr. 

Each  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect. 
The  term  now  in  any  provision  of  a  statute  referring  to  other 
laws  in  force,  or  to  persons  in  office,  or  to  any  facts  or  circum- 
stances as  existing,  relates  to  the  laws  in  force,  or  the  person 
in  office,  or  to  the  facts  or  circumstances  existing,  respectively, 
immediately  before  the  takiflg  effect  of  such  provision. 

i  lO.  I«ast;  precedlnir;  next;  folloifvlnflr. 

A  reference  to  the  last  or  preceding  section,  or  othor  provision 
of  a  statute,  means  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  division 
immediately  following. 

I  11.  Folio. 

A  folio  is  one  hundred  words,  counting  as  a  word  each  figure 
necessarily  used. 
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i  12.   l^'^rltlnip)  slfcnatiire. 

The  terms  writing  and  written  include  eTcry  legible  representa- 
tion of  letters  upon  a  material  substance,  except  when  applied  to 
the  signature  of  an  instrument.  The  term  signature  includes  any 
memorandum,  mark  or  sign,  written  or  , placed  upon  any  instru- 
ment or  writing  with  intent  to  execute  or  authenticate  such  in- 
strument or  writing. 

I  13.   Seal. 

The  private  seal  of  a  person,  other  than  a  corporation,  to  any 
instrument  or  writhig  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  afhxed  thereto,  or  of  papsr  or  other 
similar  substance  attixed  thereto,  by  mucilage  or  other  adhesive 
substance,  or  of  the  word  "  seal,'*  or  the  letters  **  L.  S./*  opposite 
the  signature. 

A  seal  of  a  court,  public  officer  or  corporation  may  be  impressed 
directly  upon  the  instrument  or  writing  to  be  sealed,  or  upon 
wafer,  wax  or  other  adhesive  substance  affixed  thereto,  or  upon 
paper  or  other  simikir  substance  affixed  thereto  by  mucilage  or 
other  adhesive  subsfance.  An  Instrument  or  writing  duly  exe- 
cuted, in  the  corporate  name  of  a  corporation,  which  shall  not 
have  adopted  a  corporate  seal,  by  the  proper  officers  of  the  cor- 
poration under  their  private  seals,  shall  be  deemed  to  have  been 
executed  under  the  corporate  seal. 

S  14.   Oath  I  alHdavlt)  wwear. 

The  term  oath  and  affidavit  include  every  mode  authorized  by 
law  of  attesting  the  truth  of  that  which  is  stated. 

The  term  swear  includes  every  mode  authorized  by  law  for  ad- 
ministering an  oath.  When  an  affidavit  is  authorized  or  required 
it  may  be  sworn  to  before  any  officer  authorized  by  law  to  take 
the  acknowledgment  of  deeds  in  this  state,  unless  a  particular 
tofficei'  ic  specified  before  whom  it  is  to  be  taken. 

§  15.  Ackuo^Tieusrej  c^c^'-v^ovrledffnieiit. 

^^■hen  the  execution  of  any  instrument  or  writing  is  authorized 
or  rfHiulred  by  law  to  be  acknowledged,  yj^  to  be  nroven  so  as  to 
entitle  it  to  be  filed  or  recorded  in  a  public  office,  trie  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed  of  rejil  yiroperty  to  entitle  it  to  be  recorded  in 
a  county  clerk's  office,  and  shnll  '>^  made  and  certified  in  the  same 
manner  as  such  acknowledgment  or  proof  of  such  deed. 

The  term  acknowledge  and  acknowledgment,  when  used  with 
reference  to  the  execution  of  an  instrument  or  writing  other  than 
a  deed  of  real  property,  Includes  a  compliance  with  the  provisions 
of  this  section  by  either  such  proof  or  acknowledgment. 

i  16.  Bond  I  nndertaklns-. 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given 
shall  1)0  deemed  to  have  I»een  complied  with  by  the  execution  of 
an  undertaking  to  the  same  effect. 

S  17.  Choose)  elect)  appoint. 

The  term  choose  includes  elect  and  appoint. 

"MIS*  Board  composed  of  one  ||er»osi«i 

A  reference  to  several  officers  of  a  moniclpal  COfpocitiCfO  linld" 
ing  the  same  office,  or  to  a  board  of  suck  officem,  sluiU  be  deemsf* 
to  refer  to  the  single  officer  holding  auch  office,  when  b«t  «ir  pe* 
am  is  idioeeo  te  iUl  auch  office  in  pursuance  of  tew* , 
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i    19.   Meetingr;  quoruiu;  powem  of  majority. 

Whenever  three  or  more  public  officers  are  given  any  power  or 
authority,  or  three  or  more  persons  are  charged  with  any  public 
duty  to  be  performed  or  exercised  by  them  jointly  or  as  a  board 
or  similar  body,  a  majority  of  all  such  persons  or  officers  at  a 
meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law  duly 
adopted  by  such  t)oard  or  body,  or  at  any  duly  adjourned  meeting 
of  such  meeting,  or  at  any  meeting  duly  held  upon  reasonable  no- 
tice to  all  of  them,  may  perform  and  exercise  such  power,  au- 
thority or  duty,  and  if  one  or  more  of  such  persons  or  officers  shall 
have  died  or  have  become  mentally  incapable  of  acting,  or  shall 
refuse  or  neglect  to  attend  any  such  meeting,  a  majority  or  the 
whole  number  of  such  persons  or  officers  shall  be  a  quorum  of 
such  board  or  body,  and  a  majority  of  a  quorum,  if  not  less  than 
a  majority  of  the  whole  number  of  such  persons  or  officers  may 
perform  and  exercise  any  such  power,  authority  or  duty.  Any 
such  meeting  may  be  adjourned  by  a  less  number  than  a  quorum. 
A  recital  in  any  order,  resolution  or  other  record  of  any  proceed- 
ing of  such  a  meeting  that  such  meeting  had  been  so  held  or  ad- 
lourned,  or  that  it  had  been  held  upon  such  *ftotice  to  the  menj- 
bers,  shall  be  presumptive  evidence  thereof. 

§  20.   Service  of  notice  npon  board  or  boAy. 
When  a  notice  is  reciuired  to  be  given  to  a  board  or  body,  ser- 
vice of  such  notice  upon  the  clerk  or  chairman  thereof  shall  be 
sufficient. 

a  21.    rAm'd.  1007.1    Connty  clerk:  reprlMter. 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county 
shall  be.  deemed  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  in  th<»  office  of  a  register  of  a  county, 
shall  be  deemed  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  paper  to  be  filed,  entered  or 
recorded,  as  the  casti  may  be,  in  the  office  of  the  clerk  of  such 
county.  The  term  county  clerk  when  used  in  relation  to  con- 
veyances of  real  property  or  the  filing  or  recording  of  instruments 
which  are  or  may  be  filed  in  the  office  of  the  register  of  a  county, 
shall  include  the  register  of  each  county  in  which  there  is  a 
register. 

Ani'd  I..  1907,  ch.  300.     In  effect  May  26,  1907. 

9  22.   Vll1ni?e. 

Th('  term  village  means  an  incorporated  village. 

$   2».   State:  territory. 

Tlif  term  state,  when  used  generally  to  include  every  state  of 
the  United  States,  includes  also  every  territory  of  the  United 
States  and  the  District  of  Columbia.  The  term  territ(»ry  when 
used  generally  to  include  ievery  territory  of  the  United  States,  in- 
cludes also  the  District  of  Columbia. 

S   24.   rAm'd,  1807.  1902.]    Public  bolldayn;  half  holiday f«. 

The  term  holiday  includes  the  following  days  in  each  year;  the 
first  day  of  January,  known  as  new  year's  day;  the  twelfth  day 
of  February,  known  as  7Jncoln*s  birthday:  the  twent.v-second  day 
of  February,  known  as  Washington's  birthday:  the  thirtieth  day 
of  Mny,  known  as  memorial  day:  the  fourth  day  of  July,  known 
as  independence  day;  the  first  Monday  of  September,  known  as 
labor  day,  and  the  twenty-fifth  day  of  December,  known  as 
Christmas  day,  and  if  either  of  such  da.vs  is  Sunday,  the  next 
day  thereafter:  each  gen(>ral  election  day  and  each  day  appointed 
by  the  president  of  the  Ignited  States  or  by  the  governor  of  this 
stat*^  as  a  dnv  of  general  thanksgiving,  general  fasting  and  prayer, 
or  other  general  religious  observances.  The  term,  half  holiday, 
includes   the  period   from   noon   to   midnight   of   each   Saturday 
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which  is  not  a  holiday.  The  days  and  half  days  aforesaid  shall 
be  considered  as  the  first  day  of  the  week,  commonly  cal1e<t 
Sunday,  and  as  public  holidays  or  half  holidays,  for  all  purposeB 
whatsoever  as  regards  the  transaction  of  business  in  the  public 
offices  of  this  state,  or  counties  of  this  state.  On  all  other  days 
and  half  days,  exceptinj?  Sundays,  such  oflices  shall  be  kept  open 
for  the  transaction  of  business.  Where  a  contract  by  its  terms 
requires  the  payment  of  money  or  the  performance  of  a  condi- 
tion on  a  public  holiday,  such  payment  may  be  made  or  condi- 
tion performed  on  the  next  business  day  succeeding  such  holiday, 
with  the  same  force  and  effect  as  if  made  or  performed  in  ac- 
cordance w^ith  the  terms  of  the  contract. 
L.  189T,  ch.  614;  L.  1902,  ch.  30.    In  effect  Feb.  20,  1802. 

S  2B.  Year. 

Time  shall  continue  to  be  computed  in  this  state  according  t© 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after  the 
year  1752  is  the  first  day  of  January,  according  to  such  style.  For 
the  purpose  of  computing  and  reckoning  the  days  of  the  year  in 
the  same  regular  cdurse  in  the  future,  every  year,  the  number  of 
which  in  the  Christian  era  is  a  multiple  of  four,  is  a  bisextUe  or 
leap  year  consisting  of  three  hundred  and  sixty-six  days  tmlesa 
sucn  number  of  the  year  is  a  multiple  of  one  hundred  and  the  first 
two  figures  thereof  treated  as  a  separate  number  is  not  a  multiple 
of  four,  and  every  year  which  is  not  a  leap  year  is  a  common  year 
consisting  of  three  hundred  and  sixty-five  days. 

The  term  year  in  a  statute,  contract,  or  any  public  or  private  in- 
strument, means  three  hundred  and  sixty-five  days,  but  the  added 
day  of  a  leap  year  and  the  day  immediately  preceding  shall  for 
the  purpose  of  such  computation  be  counted  as  one  day. 

In  a  statute,  contract  or  public  or  private  instrument,  the  term 
year  means  twelve  months,  the  term  half-year,  six  months,  and 
the  term  a  quarter  of  a  year,  three  months. 

S  26.  Month. 

in  a  statute,  contract  or  public  or  private  instrument,  unlem 
otherwise  provided  in  such  contract  or  instrument  or  by  law,  the 
term  month  means  a  calendar  month  and  not  a  lunar  month.  A 
number  of  months  after  or  before  a  certain  day  shall  be  computed 
by  counting  such  number  of  caleydar  months  from  such  day,  ex- 
clusive of  the  calendar  month  in  which  such  day  occurs,  and  shall 
include  the  day  of  the  month  in  the  last  month  so  countwi  having 
the  same  numerical  order  in  days  of  the  month  as  the  day  from 
which  the  computation  is  made,  unless  there  be  not  so  many  days 
In  the  last  month  so  counted,  in  which  case  the  period  computed 
shall  expire  with  the  last  day  of  the  month  so  counted. 

I  27.  Day  I  mode  of  compntlnir  darn;  nlfrht-ttme. 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day.  A  number  of  days  specified  as  a  period  from  a  cer- 
tain day  within  which  or  after  or  before  which  an  act  is  author- 
ized or  requin»d  to  be  done  means  such  number  of  calendar  days 
exclusive  of  the  calendar  day  from  which  the  reckoning  is  made. 
Sunday  or  a  public  holiday  o^hor  than  a  half-holiday  must  be 
excluded  from  the  reckoninir  if  it  is  the  last  day  of  any  such 
period  or  if  it  is  an  inters'oning  dnv  of  any  such  period  of  two  days. 
In  comnuting  any  specified  numb^'r  of  days,  weeks  or  months  from 
a  specified  event,  the  day  upon  which  the  event  happens  is  deemed 
the  day  from  which  the  rcckonin»r  is  made.  The  day  from  which 
anv  specified  nnmber  of  dnvs,  works  or  months  of  time  is  reckoned 
shall  be  excluded  in  makine  fho  reckoning.  Night-time  incladop 
the  tlmA  ffnm  «iiniiet  to  sunrise. 
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i  28.  Standard  time. 

The  standard  time  throughout  this  state  is  th.it  of  the  seventy' 
fifth  meridian  of  longitude  west  from  Greenwich,  and  all  courts 
and  public  oificers,  and  legal  and  official  proceedings,  shall  be  regu- 
lated thereby.  Any  act  required  by  op  m  pursuance  of  law  to  be 
performed  at  or  within  a  prescribed  time,  shall  be  performed  ac- 
cording to  such  standard  time. 

i  20.  Civil  and  Criminal  Code*.  \ 

The  term  Civil  Code  means  the  Code  of  Civil  Procedure.  The 
term  Criminal  Code  means  the  Code  of  Criminal  Procedure. 

i  SO.  Lavr«  of  Engrland  and  of  tl&e  colony  of  New  York. 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed  to 
have  had  any  force  or  effect  in  this  state  since  May  1,  1788.  Acts 
of  the  legislature  of  the  colony  of  New  York  shall  not  be  deemed 
to  have  had  any  force  or  effect  in  thic  state  since  December  29, 
1828. 

The  resolutions  of  the  congress  of  such  colony  and  of  the  conven- 
tion of  the  state  of  New  York,  shall  not  be  deemed  to  be  the  laws 
of  this  state  hereafter. 

i  81.  lilmittnar  the  effect  of  repealinar  •tatnte«. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  does  not  re- 
vive such  prior  provision.  The  repeal  hereafter  or  by  this  chap- 
ter of  any  provision  of  a  statute,  which  amends  a  provision  of  a 
prior  statute,  leaves  such  prior  provision  in  force  unless  the  amen- 
datory statute  be  a  substantial  re-enactment  of  the  statute 
amended.  The  repeal  of  a  statute  or  part  thereof,  shall  not 
affect  or  impair  any  act  done  or  ri^ht  accruing,  accrued  or 
acquired,  or  liability,  penalty,  forfeiture  or  punishment  in- 
curred prior  to  the  time  such  repeal  takes  effect,  but  the  same 
may  be  asserted,  enforced,  prosecuted  or  inflicted,  as  fully  and 
to  the  same  extent  as  if  such  repeal  had  not  been  effected; 
and  all  actions  and  proceedings,  civil  or  criminal,  commenced 
under  or  by  virtue  of  any  provision  of  a  statute  bo  repealed, 
and  pending  immediately  prior  to  the  taking  effect  of  such 
repeal,  may  be  prosecuted  and  defended  to  final  effect  in  the 
same  manner  as  they  might  if  such  provisions  were  not  so 
reppnlod. 

%  82.  Bffeet  of  repeal  and  re*enaetment« 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantia] re-enactments  of  provisions  of  the  prior  law,  shall  be  con- 
strued as  a  continuation  of  such  provisions  of  such  prior  law,  and 
not  as  new  enactments.  If  any  provision  of  a  law  be  repealed 
and,  in  substance,  re-enacted,  a  reference  in  any  law  to  such 
repealed  provision  shall  be  deemed  a  reference  to  such  re-enacted 
provision. 

I  88.  Bffeet  of  re-viiiion  upon  law«  pa««ed  at  same  «e««lon 
or  before  re-viiiion  takes  effect. 

No  provision  of  any  chapte;r  of  the  revision  of  the  general  laws, 
of  which  this  chapter  is  a  part,  shnll  supersede  or  repeal  by  im- 
plication any  law  passed  at  the  same  session  of  the  legislature  at 
which  any  such  chapter  was  enacted,  or  passed  after  the  enact- 
ment of  any  such  chapter  and  before  !t  shnll  have  taken  effect; 
and  an  amendatory  law  passed  nt  such  session  op  at  any  inbse- 
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quent  sesBioii  begun  before  any  such  chapter  takes  effect,  shall 
not  be  deemed  repealed,  unless  specifically  designated  in  the  re- 
pealing schedule  of  such  chapter. 

§  84.  Alterations  of  tttlen  and  head  notes. 

If  the  title  of  any  article  or  other  diyision  of  a  statute,  or  the 
head  note  of  a  section  shall  be  amended  or  repealed  in  the  body  of 
the  statute,  or  if  a  new  article  or  other  division  having  a  title,  or 
a  i\ew  section  having  a  new  head  note  be  added  to  a  statute,  the 
corresponding  title  or  head  note,  if  any,  in  an  abstract  of  contents 
at  the  beginning  of  the  article  or  other  division  of  the  statute 
shall  be  deemiHi  to  l»e  correspondingly  amended  or  repealed,  al- 
though there  be  no  express  reference  thereto. 

I  8Q.   I^a'ws  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  that 
portion  specified  in  the  last  column  is  repealed. 

I  36.   Time  of  taking  effect. 

This  chapter  shall  take  effect  immediately. 

SCHEDULE    OP    LAWS    REPEALED. 

Sections  repealed. 

BerlMd  Statutes,  psrt  I.  chapter  8.  title  8 10. 

Revised  Statutes,  part  I.  cbiiptcr  10.  title  1 1,    2,   3.   4,   6. 

Revised  Statutes,  part  II,  cliapter  4.  title  2 3. 

Revised  Statutes,  part  II.  chapter  4.  title  3 U. 

Revised  Statutes,  part  III,  chapter  8.  title  17 27. 

Revised  Statutes,  part  III.  chnpter  10.  title  4 4. 

Revised  Statutes,  part  IV,  chapter  2.   tUle  8 16. 

Laws  1828,  second  meetlnfr.  Mst  session,  chapter  2()....    9.   10.   11. 

Laws  1828.  second  meeting,  51st  session,  chapter  21....    8  and  4. 

Laws  1867.  chapter  B3G 3. 

Laws  1874,  chapter  321 AU. 

Laws  1877,  chapter  466 27. 

Laws  1884.  chapter  14 All. 

Laws  1886.  chapter  21.... 20. 

Code  of  ClvU  Procedure 29.  788.  960  and  sub- 

divisions  6  7.  8.  IB. 
17.  21.  22.  28  and  24, 
of  section  3843. 

C5ode  of  Criminal  Procedure 965,  W,%.  067. 

Penal  Code 261.    600.    and    sub 

dlrlslous  9.  10.  II 
12.  18.  14  aoil  16  o 
section   718. 

nun 
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DECISIONS. 


To  and   Including  191   N.  Y.  498:    124   App.   DIv.   ICO; 
109   N.   Y.   Supp.  012. 


68  Misc.   64: 


Title. 

N.  Y.  80-358. 
Hun,  16-588. 

Dai7,  a#-iia 

1. 

Misr.  3S-CL0. 
2. 

App.     niv.    0-500:    81-400;    t 
7U2:    111-28;    121-430. 

Iliin.  ir.-210,  421. 

Misr^.    17-520. 

N.   V.   Supp.  40-220;  07-171. 

How.   rr.   06-841. 

Connoly,  1-122. 
Babd.  8. 

N.  Y.  164-91. 

App.  DiT.  60-28. 

St.  Rep'r.  17-444. 
Snbd.  9. 

N.  Y.  110-370.  ■ 

App.  Div.  117-287. 

Misc.  12-43:  10-618;  29-285. 

St.  Rep'r.  51-911. 

Civ.   l»roc.   8-382;   15-229. 
Snbd.  12. 

Hun,  aO-109. 
Sabd.  14. 

Hun,  30-530. 

Abb.  N.  C.  18-28. 

Dem.  2-468. 
8. 

App.  Div.  121-439. 

Hun.   30-109. 

MUc.  33-302. 

Abb.  N.  C.  19-54. 
JSnbd.  1. 

How.  Pr.  66-339. 
Snbd.  2. 

N.  Y.  119-130. 
Snbd.  3. 

Misc.  13-241. 
Snbd.  4. 

N.  Y.  15^-399. 
Snbd.  8. 

Misc.  18-192. 
4. 

N.  Y.  68-126;  72-149;  73-23; 
528;   77-ir)0,   54l):   94-;W2. 

Hun.  12-144;  13-451;  17-160; 
617. 

Misc.  16-618. 

N.  Y.  Supp.  29-1106. 
5. 

App.  Div.  61-60;  97-503. 

Misc.  27-338. 

N.  Y.  Supp.  64-433. 


75- 
31- 
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App.  Div.  62-279  ;  78-174  ;  105- 
44. 

Misc.  14-55;  23-206:  36-321. 

N.  Y.  Supp.  71-85 ;  76-728 ;  94- 
230. 

Abb.   N.   C.   29-180. 
7. 

N.  Y.  83-168. 

Misc.  19-134. 

Abb.  N.  C.  30-59.  n. 
8. 

N.  Y.  88-625:  101-245;  113-480: 
133-22.' :   147-293;   163-272. 

Hun.  37-830:  07-254;  74-195:78- 
161;  82-242. 

App.  DIv.  73-532  ;  86-284 ;  123- 
799. 

Misc.  20-694:  31-465. 

N.  Y.  Supp.  31-374;  46-675;  77- 
288:  78-77.  2G0. 

St.  Rpp'r.  60-903:  66-557. 

Civ.     Proc.    4-267;    11-274;    17- 
300. 

Abb.   N.  C.  24-137;  29-175. 
Snbd.  1. 

N.  Y.  121-678;  163-272. 

Hun,  »7-3,'?6. 

App.    Div.   84-352. 

N.   Y.   Supp.  82-887. 
Snbd.  2. 

Hun,  36-284. 

MLsC.  38-.-)96. 

N.  Y.   Supp.  78-77. 
Snbd.  3. 

N.   Y.  90-402;   144-262:  163-272. 

Hnn.    19-328;   39-630;   80-455. 

App.  Div,   10-28;  63-407;  92-367. 

Misc.   88-086. 

N.  Y.  Supp.  78-260. 

Civ.  Proc.  7-330. 

Abb.  N.  C.  29-175. 

How.   Pr.   N.   S.  1-258:  2-208. 

N.   Y.  Super.  61-259. 
Snbd.  4. 

Hun,  26-588:  26-4. 

Abb.  1^.  C.  8-40. 
Snbd.  6. 

Hun,  85-472;  87-836. 

Misc.  8-160. 
Snbd.  6. 

N.  Y.   147-295. 

Hun.  92-477. 

N.  Y.  Supp.  3-754 

St.  Rep'r.  15-402. 
9. 

Hun.  67-256:  78-160;  80-456. 

App.   Div.  73-532;  92-367. 


NOTES. 


Misc.  20-(594. 
N.  Y.  Supp.  77-288. 
10. 
Hun,  78-161:  82-200. 
A  pp.   Dlv.   84-352;   92-367. 
MIfiC.   20-694. 
N.  Y.  Supp.  40-675. 
11. 

N.    Y.    91-235;    147-290;    185-60. 
Hun.   78-161. 

App.   Dlv.   80-279;  02-367. 
MIro.   12-407. 

N.    Y.   Supp.   S3-S4.T:   80-1113. 
N.  Y.  Ann.  Cas.  2-240. 
12. 

Hun.  78-161. 
13. 

N.   Y.  133-225. 
Hun.   78-161. 
Misc.  8-161. 
14. 
N.     Y.    52-489:    73-416:    77-610; 
81-235;  101-250;  110-133;  13.3- 
690:    144-249;    153-134;    107- 
321. 
Hun,  13-368;  19-327:  40-42:  41- 
352;    03-196:    07-254;    74-19ri; 
78-161;   80-56. 
App.   Dlv.  0-131:  30-76:  47-190; 
53-407;     08-417;     78-137,     532: 
74-278  :  97-491  ;  98-210  ;  112- 
55;  118-343;   12O-30S. 
Misc.   O-120:   30-724:   40-132 
N.  Y.  Supp.  28-139:  30-432:  45- 
443:    O.3-.->03:     07-223:     74-486; 
77-132.  287.  610:  82-079. 
St.      Rep'r.    4-.-).'i6:    38-026;    43- 

414:  50-903:  50-557. 
Civ.    Proc.    4-267;    8-372:   9-404: 

11-274;  17-.^90:  19-28,  91. 
Abb.  N.  C.  20-151:  30-35. 
N.  Y.  Super.  45-583;  55-302. 
Connoly,   1-122. 
N,  Y.  Ann.  Cas.  0-6;  7-228. 
Sinlid.  1. 

N.    Y.    53-404;    75-844;    87-521; 

103-269. 
Hun,   25-588:  27-304;  32-198. 
App.  Dlv.  47-,386. 
St.  Rcp'r.  18-805;  19-655. 
Siibd.  2. 

N.   Y.   148-095. 

Hun,  27-304;  41-567. 

App.    Dlv.    22-91;    72-88;    97- 

491  ;   123-798. 
Misc.  7-413;   18-79;  17-217;  31- 

405. 
N.   Y.    Supp.   04-410:   70-96;   89- 

980;  103-505;  108-551. 
Civ.    Proc.    11-269;    12-291;    15- 

224.  ^ 

Abb.  N.  C.  17-107. 
8nbd.  8. 

N.  Y.  09-543;  77-423;  HO-LIO- 
95-486;  137-552;  140-380;  101- 
115;  103-272. 


Hun.  21-291:  30-380;  44-456:  4S- 

.'>88;  57-435. 
App    Dlv.  8-381:  21-611:  48-102: 
59-51:    00-464;    87-103:    88- 
500:  109-,36. 
MUc.  .3-101:  11-281;  15-365:  22- 

706;   3,3-121. 
N.    Y.    Supp.   32-272:   50-50;   «4- 
410:    05-1028:    73-387;    84-112; 
85-141, 
St.    Rep'r.    64-325. 
Civ.   Proc.  4-l.i2:  7-330 
Abb.   N.   C.   30-279. 
How.  Pr.  00-34. 
Daly,  10-35. 
Subd.  4. 
N.  Y.  11.3-479:  1^3-690. 
App.  Dlv.  12-90:  18-158;  S2-4.'»8. 
Misc.  17-217:  31-465. 
N.    Y.    Supp.    81-811. 
N.  Y.   Ann.  Cas.  4-270;  7-216,  n. 
Snbd.  5. 

App.    Dlv.   73-137. 
Hnn.  37-329;  40-321. 
Ml.sc.  8-160. 
Snbd.  8. 
N.    Y.    04-622:    75-268;    70-294: 

130-252:    144-251. 
Hun,   .30-547. 

App.  Dlv.  59-.71:  74-278;  84-404 
Misc.   12-43;  57^-41. 
N.  Y.   Supp.  107-1020. 
St.  Rep'r.  54-325. 
Civ.  Proc.  11-270-12-300. 
Abb.   N.   C.   17-loV. 
15. 

N.    Y.    154-115. 

Hun,   15-538;  20-55S:  27-464 

App.  Dlv.  19-381;  80-286;  108- 

13;  109-757. 
N.  Y.  Supp.  83-763  ;  96-467  ;  90- 

191. 
Abb.  N.  C.  8-185. 
10. 
N.  Y.   188-517. 
Misc.  3-103. 


Y.   Sum 

►.  N.   C. 


OS- 


Abb.  N.   C.  30-33,  280. 
17. 
N.   Y.   79-582:  84-284. 
N.  Y.   188-517. 
Hun,  30-528. 
App.    Dlv.    0-603;    06-204; 

209;    111-29. 
Misc.     .3-246;     33-727;     41-95: 

47-520. 
N.j^Y.^S^upp.    44-304;    O8-1053 ; 

22. 

N.    Y.   98-511. 
Misc.    19-503;    42-621. 
23. 

N.  Y.  88-611. 
Civ.  Proc.  19-446;  22-lOS. 
N.  Y.  Super.  47-271. 
How.   02-76. 


NOTES. 


N.  T.  8«-6n:   1SH-r)5. 
N.  Y.   Siipp.   lOO-SGo. 
App.    Div.    116-300. 
Misc.  R7-32. 
Civ.  Proc.  10-446. 
25. 

N.   Y.   130-143. 
Misc.   53-544. 
N.  Y.   Supp.   103-713. 
20. 

N.  y.  00-521;  130-143. 
Misc.   40-405;   54-38,   400. 
N,   Y.   Supp.    104-407  ;   1O5-0. 
31. 

Hun,  34-599. 
St.  Rep'r.   10-537. 
N.  Y.  Law  Jour.  1-363. 
Daily  Keg.  33-1413. 
84. 

N.    Y.   111-362;   115-185. 
Abb.    N.    C.    4-256. 
37. 

N.    Y.    143-227. 
Him,  20-12. 
App.    Div.    00-30,   31. 
N.   Y.   Supp.  00-711. 
42. 

Hun,  2T-78. 
45. 

N.  Y.  21-336. 
App.  Div.   117-112. 
N.   Y.   Supp.  102-374. 
46. 

N.    Y.    114-439:     142-132;    177- 

310. 
Hnn.  02-8.-);  G3-189:  O5-.308:  <I0- 

365. 
App.    Div.    S-601  ;    10-340 ;    47- 

.'j46;   1O.1-140;   103-120. 
Misc.     18-687;     25-675;     44-452; 

45-241. 
N.  Y.  Supp.  55-190 ;  00-155 ;  03 

id.   790. 
Civ.   Proc.  21-201;  22-12. 
Dem.   6-12. 
N.  Y.  Ann.  Cas.  7-234. 
60. 

Barb.  8-365. 
62. 

N.  Y.   130-143. 

Hun,   34-138. 

App.   Div.    05-2.1. 

Misc.   5-305;   44-266;   54-38. 

N.    y.     SuDp.    88-509;    80-910; 

104-497.* 
Civ.   Proc.  14-47. 
53. 

App.   Div.  05-25. 
Misc.  25-199,  200;   54-38. 
N.  Y.  Supp.  88-509;   104-497. 
54. 

N.    Y.   78-405. 
Misc.    25-199. 
55. 

N.  Y.  52-409;  55-641;  60-96;  77- 
272;   180-143. 


Hun,   14-252,  588;  18-49. 

App.  Div.  7-347:  00-60;  104- 
587,  5,93;  115-348. 

Misc.    20-555. 

N.   Y.  Supp.  00-657 :  03-883. 

Civ.    Proc.    5-26:    21-42.    336. 

N.   Y.   Super.  44-581;  45-631. 
50. 

N.    Y.    130-143. 

App.   Div.   113-137. 

App.  Div.  115-398. 

^flsc.   38-79. 

N.  Y.  Supp.  77-155 ;  07-1S7. 
50. 

App.   Div.   113-137;   115-348. 

Hun.   42-313. 

App.  Div.  07-554,  572;  104-4C : 
115-.S48. 

Misc.  37-502:   53-50. 

N.  Y.   Supp.  75-1002. 

How.  58-313. 

Daly,  O-102. 
04. 

Hun,  20-58. 

App.   Div.  07-572;   X16-349. 

Misc.   12-113:  37-502. 

N.   Y.   Supp.  76-1002. 
65. 

Hun,   15-375. 

App.   Div.  13-605:  70-418. 

Misc.   14-188:  :W-99. 

N.   Y.   Supp.   75-128;   77-155. 

riv.  Proc.  17-86. 

N.  Y.  Super.  00-61. 

oo. 

N.  Y.  131-200;  162-525;  167- 
338:  108-53;  178-496;  174- 
20;    184-232;    182-289. 

Hun,  22-130.  584,  600;  23-99:  37- 
.306;  41-2.35;  48-483;  65-453; 
00-238;  78-578:  70-144;  80- 
160;  88-513;  02-286,  537. 

App.  Div.  11-288;  18-373;  10- 
71,  129;  20-GOO:  40-27,  46;  5<»- 
262;  51-352;  55-65;  68-5,  505; 
03-356,  408;  77-49,  345,  645: 
N2-468:  87-102,  545;  88-45.S. 
409:  01-540;  08-158,  3.30;  102- 
171;  104-586.  593;  100-132. 
000,  605;  107-161;  111-20, 
425  :  112-152,  841  ;  113-63,  67  ; 
114-468 ;  115-294  ;  110-792, 
889,  922;  118-67,  343;  HO- 
451;    123-74;    124-126. 

Mtso.  5-436:  O-503:  10-.599;  12- 
43;  16-465;  10-517,  559;  24- 
93:  25-278;  20-529;  30-146; 
32-264;  33-568;  34-11,  619;  35- 
4.^8;  30-733;  87-514;  38-265. 
690;  80-105;  41-350,  435;  43- 
415  ;  45-607  ;  40-620;  52-211 ; 
53-49;   64-43. 

N.  Y.  Supp.  20-571.  1071:  30- 
406;  81-291;  83-1079;  86-906, 
975;  44-692;  68-294;  64-389; 
01-644,  890,  1074;  64-1060;  66- 


NOTES. 


JTJ;    ©9-399:    TO-6C7:    71-191. 

B13.    559;    72-r»,    93fi;    75-1003: 

T7-560;     7«-89r>:     Hl-927:     S4- 

m,  453,  830.  936.  1072:  85-125; 

«0-8.i8  ;  S9-331>  :  »2-351.  78r. 

93    Id.    883;    97-171,    447:    98^ 

347.     947  ;  f  99-982  :     10O-739. 

790:    102-;H68;    1O3-150.    505. 

1033  ;   104-327,  498  ;  107-899  ; 

1O8-909:    109-827. 
St.  Rep'r.  12-117;  13-754. 
Civ.  Pioc.  17-175,  302:  19-28,  32. 

439;  22-67.  274:  23-263. 
Abb.  N.  C.  29-253. 
N.  Y.  Super.  54-8,  477. 
N.    Y.    Ann.     Cns.     1-75:    2-192: 

4-232,    288;    6-338;    7-ia5.    166. 

168,  171;  8-76,  83,  398;  10-4.  38. 

127.  404. 
67. 
N.  Y.  75-428  ;  86-563  ;  152-598 . 

184-237. 
App.     Div.    8-611;    10-513;    20- 

^20  ;  35-2S5  ;  8S-104,  124  ;  92- 

616;    96-630;    105-475:    112- 

918;    113-137,   329;   115-350; 

122-1,    8.' 
N.    Y.    Siipp.    84-1025;    94-331; 

98-1. "J  5. 
N.    y.    Supp.    84-1025;    94-381; 

ior-«-i7 /f>j;^  • 

St.   Rep'r.  26-641. 
68. 

N.    Y.    112-157. 

Hun.   12-110;  Rl-SO.n. 

App.  l>iv.  s-«ni:  20-:J20;  93-618; 
«»5-r.:{3  :    106-613. 

Misc.   12-113;  26-600. 

Civ.  Proc.  14-283;  15-104. 
69. 

App.   DIv.   20-320. 

T»nige,  3-510. 
70. 

App.   DIv.   113-137. 

Misc.    20-167. 
71. 

Hun,  25-430. 

Misc.   30-G88. 

N.    Y.    Supp.   64-818. 
72. 

N.    Y.    52-471:    188-25. 

App.   DIv.   116-349. 
73. 

N.  Y.  102-395;  174-21;  186- 
283. 

Hun,  42-490. 

App.  DIv.  9-138:  21-203:  22-271: 
..<-;>(>:  40-210;  8«-riS3 ;  JM- 
lOS;  10S-15S;  113-25;  119- 
824. 

Ml.sc.  7-400;  24-592;  27-146,  640; 
:is»-2iH);    44-:{:{.-.. 

N.  Y.  Supp.  4«-2.">2;  47-.-03.  S.m; 
65-735;  57-1  lii4;  5S-:j.-|.s.  ;{;i2- 
64»-527:  S3-!i<»:{;  .SH-ri'Ki-  SS>- 
876;  9."»-3S8;  98-2U1,  1U71  ; 
104-1U42. 


lOOO 


CIt.  Proc.  5-19;  15-8,  424. 
Abb.   N.   O.   10-318. 
Ted.  Rep'r.  29-396. 

N.    Y.    102-395;    171-409;    174- 

21:    184-224;    186-283;    1><H- 
447. 

App.  DIv.  5-326:  9-138:  72-79; 
74-126:  77-348:  79-.162;  S4- 
2:>9;  86-.^»84;  108-158;  112- 
153;    llH-67. 

Misc.  24-.394. 

N.   Y.  Supp.   67-380;  77-429:  79- 
194;  80-143;  88-138;  8>5-388 : 
103-150. 
75. 

N,  Y.   184-224 

App.  Div.  86-584  ;  108-158  ;  118- 
68. 

Misc.   24-.394. 

N.   Y.   Supp.   83-993;   1O3-150. 

Civ.    Proc.    15-424. 
76. 

Misc.   29-299. 

N.   Y.    Supp.   60-527;   97-201. 
77. 

App.    DIv.   91-108. 
78. 

Misc.  4-271. 
82. 

Hun,   18-286;  27-144. 
83, 

Hun.  27-144. 

A[.p.   DIv.  26-324;  73-55a 

Misc.  4:s-(;:5i>. 

N.    Y.   Supp.  77-179. 

X.   Y.  Ann.  Cas.  9-192. 
84. 

Hun.  27-144. 

X.  Y.  Ann.  Cas.  9-193. 
86. 

Ml.sc.    20-234. 

How.   58-1.S4,  289. 
90. 

Hun.  40-57. 

N.    Y.    Supp.   31-1068. 

How.  (N.   S.)  2-38. 

Law  Run.  4-48. 
91. 

Misc.  4.^-140. 

X.  Y.  Supp.  31-10G8. 

How.  58-173. 
94. 

Hun.    89-286. 

X.    Y.    Supp.   86-648w 
lOO. 

Hun,   30-166. 
102. 

X.  Y.  44-416:  60-.«>46. 

Hun.  11-565;  19-615;  73-397;  ftS- 
413. 

App.  Div.  52-278. 

Misc.    24-308. 

N.    Y.   Supp.   65-382. 

Civ.  Proc.  17-399. 


NOTES. 


103. 

N.  Y.  11-61;  125-542. 

N*  Y.   141-06. 
105. 

N.  Y.  72-504:   141-96. 
110. 

Misc.  22-694. 
111. 

N.    Y.    lor5-r,20:    lll-.'i84: 
623:   iniJ-r.o 

Hnn.   4:i-2ST:   5»-l:   70-464; 
338. 

App.    DIv.    4fl-1.'»7. 

MIsp.  27-24:  2J)-2.")0. 

N.  Y.  Supp.  57-910:  «O-406; 
760. 

St.  Itpp'r.  2«-733. 

Civ.  Proc.  14-28. 

Abb.   N.   C.    1^-220. 

N.  Y.   Ann.   Cas.  7-200,  254. 
112. 

Hun.  34-r)2S. 

Wofk.   DJR.  22-98. 
114. 

Week.  DiK.  20-138. 
110. 

I!un.  04-212. 
117. 

N.   Y.   125-542. 
118. 

MlHC.   :i3-373. 
121. 

Hun.   3;^-320. 

App.    DIv.    30-43S. 

N.  Y.  Supp.  «»-76. 
122. 

N.    Y.    144-92. 
ISO. 

Misc.    l-5So. 

X.   Y.   Super.  01-168. 
131. 

(Mv.   Proc.  4-146. 
132. 

Hun,  45-179. 
134. 

Hun.  04-213. 

N.    Y.  Super.  55-468. 
1.15. 

N.   Y.   101-487. 

Hiin.   23-251. 

App.    DIv.   25-201. 

Miso.   33-.M9:   4:5-300. 

N.    V.   Supp.  OS-h76;  00-258. 

St.  Uep'r.  7-254. 
130. 

Hun.-  10-184. 
130. 

Misc.  0-251. 

N.   Y.   Super.  65-468. 
144. 

Ml.sc.   43-300. 
I40. 

J4arb.   30-642. 

Johns.   0-121. 


117- 

K4- 


01- 


33-320. 

Supp.   00-895. 

20-554. 

Div.    02-283;    77-416; 


147. 

Hun 
14S. 

N.   Y. 
140. 

Hun, 

Apr..    Div.    02-283;    77-416;    87- 
405. 

Ml.sc,    54-26. 

N.  Y.  Supp.  70-1117;  105-401. 

How.     55-136;     60-381;     58-171 
50-131. 
150. 

N.  Y.  07-237. 

Hun.  7H-81. 

App.    Div.   21-5;   02-283. 

X.    Y.    Supp.   47-455 :   70-1117. 

N.   Y.  Ann.   Cas.  0-242. 
151. 

App.    Div.   21-4. 

N.   Y.  Supp.  47-454. 

Joljus.  0-121. 
152. 

App.    Dlv.   21-5. 

.N.    Y.    Supp.   47-454. 
153. 

S.mdf.  1-686. 
154. 

N.   Y.  31-255. 
155. 

App.   Div.  21-2.  5;  01-170. 

X.   Y.   Supp.   70-4U3. 

How.  57-109. 
157. 

N.    Y.   84-445;    111-584. 

Misc.    50-511. 

N.   Y.   Supp.  O0-153. 
15S. 

N.  Y.  84-445. 

App.    Dlv.   01-170. 

Misc.   30-750:   45-202. 

N.    Y.    Supp.    70-403. 
100. 

Ml.sc.  45-202. 


Supp.  70-403. 
Ann.  Cas.  10-178. 


N.   Y 
N.  Y. 
101. 

Harb.  0-469. 
102. 

App.    DIv.    18-129:    30-192:    3:t 
552. 

Misc.  24-228. 

N.   Y.   Supp.  45-720;  51-305;  53- 
1009. 

Abb.  N.   C.   15-185. 
103. 

App.   Dlv.    18-120. 
104.     * 

App.    DIv.   18-129. 
105. 

App.   Div.   18-129:  33-553. 

\.   Y.  Supp.  45-720. 
107. 

Huu,  15-428. 
1001 


NOTES. 


170. 

A  pp.  nir.  «1-170. 

Ml8c.  45-200. 

Al.b.  X.  C.  15-185. 
171. 

A  pp.    Div.    21-2. 

N.   Y.  Snpp.  47-454. 

How.   22-!ll. 

f'ow.   «-7n2. 
172. 

X.   Y.  11-61. 

rfow.  5.S-261. 
1 711, 

M'sc.   14-540. 
IS2. 

A  pp.   DIv.   34-187. 

N.  Y.  Snpp.  2-.->01:  54-538. 

TTow.   rr.  (N.  S.)  3-236. 
183. 

,S4-222. 
Dlv.  '34-187. 
Snpp.  54-530. 
5J>-410. 


X.   Y 

How 
1H4, 

X.   Y 
Mls< 


.  S3-174. 

- 4J)-005. 

SiilMl.  4. 

A  pp.   Div.  112-809. 
185. 

X.   Y.   SS-403.» 
IMG. 
Hiin,   10-310. 
App.    Dlv.   112-809. 
1S7. 
X.   Y.   84-222. 
St.  Uep'r.  5-399. 
1U0. 

N.  Y.  40-358 :  47-(i24:  51-81:  OS- 
343:  SI -307:  l>S-57t5;  iOll-Ul': 
110-G«1;  112-410;  lll-r,0O: 
11S)-4U8.  G()2:  121-160:  133- 
24.S:  13S-147:  140-329;  111- 
5»r.;  145-540:  140-187;  150-332: 
1 5 1  - 1 78 :  1 52-430 ;  1 53-43 1 . 
155-l.i»,  255,  309.  32S.  444: 
15«-322,  458:  158-600:  ISO- 
US:  1W2-266,  316;  181-93. 
3JH;  187-93,  321;  188-1.S5. 
App.     Div.    80-ir>4:    »3-6<J*5:    05- 

105:   100-228;   111-289. 
Misc.   12-407. 
X.     Y.     Supp.     80-.552;     88-564; 

107-455:   108-548. 
X.    Y.    Ann.    Cas.    5-190;    7-127: 
8-255. 
Subd.  1. 

X.  Y.  34-,355:  45-637:  40-.-»33- 
47-40.  507:  50-(;K3:  ««.250,  :15S- 
Ci7-.M5:  «8-376;  73-3S2*.  7-J- 
61:  77-ril4:  78-218:  SO-lcj 
81-35,  30.-.:  82-609:  84-272:  S5- 
628:  8«-162:  S7-.-.27:  00-p)2 
0.3-162.  (mO:  04-2 4.V:  10I-lmm» 
641,  6»»3:  105-."i.S:  l()7-570-  HM>- 
649;  124-116:  12S-97;  130-6(i(i 
130-54;       141-373;       143-G7r. 


145-.543:     15O-I20.     3?B; 
557 :     1 52-526 :     1 53-457 : 


151- 
1S»- 


3on.  441:  15«;-64S: 
158-120:  150-148; 
453.  .570:  1«1-120: 
1<{3-S8:  lG5-2fH; 
1«7-.3.3S.  500:  1«8- 
100-456;   170-1S5. 


looa 


102.     2.-5 
157-31: 
10O-314. 
102-316: 
1O0-2S6: 
264.    460: 
Hun.  22-.5S0. 
App.  Div.  50-189. 
Al»»».  N.  O.  27-13. 
N.  Y.  Ann.  Cas.  4-288. 
Sabd.  2. 

N.  Y.  110-154:  121-63;  135-721: 
128-98:        137-4,39:        153-449' 
155-100.  617:  150-169.  316,  451; 
lOO-l.   .^30:    101-115:    KI4-114: 
1O7-500;    lrtO-336;   lSO-88. 
App.    Div.   00-625. 
X.   Y.    Snpp.   01-158. 
St.    Uep'r.   30-974. 
101. 

N.  Y.  77-432:  OS-669;  10,1-156: 
107-645;  117-77:  125-703; 
134-,322;  140-329:  141-373; 
1 57-367 ;  1 58-S7 ;  1 50-3^55 : 
100-339  ;  103-83  ;  l«>-427  ; 
181-:{91;  182-285;  183-273; 
184-157;  187-93,  321;  IHS- 
185. 
Hnn,  80-177. 
App.     Dlv.    11-524;    14-19:    84- 

613. 
Misc.   10-.363:  41-Sft. 
N.  Y.  Snpp.  107-455. 
X.  Y.  Ann.  Cas.  8-253. 
Snbd.  1. 

X.  Y.  101-18:  124-114;  126-841; 

140-186:    157-31. 
Hun.  34-580. 

X.  Y.  Ann.  Cas.  7-30,  127:  8-251. 
Siibd.  2. 

X.  Y.  100-102:  150-222,  278- 
151-.-)l,  171,  .551;  152-212:  155- 
617:  157-,366:  158-161.  258; 
1OO-.370;  102-315;  104-567: 
180-S8. 
App.    Div.    23-441;    54-155;    92- 

613. 
Misc.   33-lRS. 

X.  Y.  Supp.  00-411;  07-216. 
X.  Y.  Ann.  Cas.  5-189;  7-29,  229; 
8—247. 

Snbd.  3. 

X.  Y.  81-128:  80-.357;  02-631- 
im>-102:  108-518;  110-62S 
662:  lll-.-iSO:  114-145,  2(19' 
123-6.50:  154-199,  217;  157- 
166;  150-245;  1O1-120;  102- 
316:  100-427. 

App.    Dlv.  O5-,350. 

St.   Ilcp'r.  5-721. 

Civ.  Proc,  1^-400. 
Siibd.  4. 

X.     Y.     150-219;    152-417;    153- 
13;    155-322;    100-39;    101-50, 


NOTES, 


90:     162-316:     100-168:     109- 
372  ;  171-630  :  183-378. 

App.  DIv.  77-513. 

N.  Y.  Ann.  Cas.  7-231.  n. 
102. 

N.  Y.  174-265. 

104a 

N.    Y.    8O-402;    131-137;    133- 

629;   lsa-285. 
Hun.  22-528. 
Ann.    DIv.    00-319:    00-408;    05- 

59:  100-228;  114-104. 
N.  Y.  Siipp.  72-T65;  86-175;  87- 
703. 
107. 

N.  Y.  81-35. 
How.  01-62. 
108. 

N.  Y.  31-35. 
203. 

Misc.  41-292. 
208. 

N.   Y.   Supp.   00-198. 
211. 

N.   Y.  85-258. 
lliui.   77-512;  78-131. 
N.  Y.  Supp.  20-87. 
217. 

N.   Y.  70-48:  158-487. 
App.   Div.   117-822. 
Hnn.  51-505;  70-478;  88-593. 
Misc.   30-345. 
N.    Y.    Supp.    34-891. 
Abb.  N.  C.  20-261:  31-406,  n. 
N.   Y.   Ann.   Cas.  6-358. 
220. 

N.   Y.   120-495. 
App.    DIv.   07-508. 
Misc.   52-14. 
N.    Y.    Supp.   00-499. 
N.  Y.  Ann.  Cas.  7-229. 
221. 

N.  Y.  Supp.  105-741. 
222. 

N.  Y.  Supp.  06-985. 
220. 

App.  Div.  50-477. 
Misc.  23-16. 
230. 

N.  Y.  Ann.  Cas.  7-229,  n. 
2*11 
*App.    Div.   52-635;   84-aT2;    112- 
901;  110-914. 
232. 

N    Y.   147-78;   140-TI>3:   151-210. 
App.  Div.  67-{>46  ;  117-1.30;  122- 

140. 
Mls«».  23-16. 

N.   Y.    Supp.    102-374;    10O-747. 
233. 

App.  Div.  57-546. 
234. 

N.  Y.  147-78;   101-118. 
11  nn,  80-32.'». 

App.  Div.  18-16.-^,   169:   122-149. 

N.  Y.  Supp.  30-9o  ;  45-772  ;100- 

744. 


239. 

N.  Y.  65-150:  73-82;  74.448-.  84- 
1;  140-194. 
237. 

N.   Y.  140-194. 
238. 

App.    DIv.    00-30. 

N.    Y.  Sapp.   00-711. 
230. 

App.  Div.  00-30. 

N.    Y.   Supp.    00-711. 
241. 

N.  Y.  121-679. 

Hun,  46-408. 

App.    Div.   3'-107;   68-554. 

Misc.  6-677. 

N.  Y.  Supp.  74-241. 

Civ.  Proc.  10-91;  21-16. 
243. 

Hun.   48-605. 
247. 

N.  Y.  Supp.  80-893. 
248. 

6. 
Supp.  85-924. 


DIv.  2O-504. 
Supp.  47-193. 


20-213. 


l^M- 


93-1010; 


Sulid. 
N.   Y 
240. 

App 
N.  Y 
250. 

App.  Div.  20-504. 
256. 

Misc, 
258. 

Ml.sc.  23-573;  84-619. 
263. 

N.  Y.   187-488. 
App.  DIv.  105-233. 
Miac.   15-499:  36-fi9. 
N.    Y.    Supp.   72-623. 
204. 
N.   Y.   186-82. 
App.  Div.  45-153  ;  70-284 
'i:j3;  116-525;  110-756 
82. 
N.    Y.    Supp.    61-149 
104-527;  108-364. 
266. 

Misc.  64-519. 
267. 

N.    Y.    157-421. 
260. 

App.    Div.    105-235. 
271. 

App.    Dlv.   64-439. 
273. 

App.  Dlv.  46-577. 
274. 

Misc.  23-627. 
N.  Y.  Supp.  07-516. 
275. 
App.  Dlv.  61-251:  112-874. 
X.  Y.  Supp.  70-451. 
2HO. 

N.  Y.  Supp.  87-786. 

284. 

N. 

285. 

N. 
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Y.  Supp.  87-786. 
Y.  Supp.  08-83. 


NOTES. 


201. 

N.   T.  Supp.   87-962. 
808. 

N.  Y.  Supp.  01-765  ;1 05-916. 
815. 

N.   Y,  8T-197. 

App.  DIv.  «ft-254  ;  103-406. 

Misc.  ll-(«7:  12-653:  13-488; 
15-442:  10-340:  lO-lOl,  505; 
2l»-227:    33-737. 

N.  Y.  Snpp.  OW-S-OQ:  74-620;  80- 
288;   101-295. 

Civ.   Proc.  6-197. 

Abb.  N.  C.  10-189;  20-293;  25- 
344. 

N.   Y.  Ann.  Cas.  4-201. 
Sabd.  1. 

Misc.  2-100:  4-oOS:  18-379;  10- 
101  ;   28-113:   54-122. 

N.   Y.  Supp.   104-510. 

St.  Rop'r.  15-400;  17-856;  40- 
703. 

Civ.   Proc.   8-62. 

Abb.  N.  C.  25-404;  28-429. 

How.   I'r.  N.  S.  2-21. 
Snbd.  2. 

N.   Y.   152-584. 

Misc.  2f>-285:  52-463. 

N.  Y.  Supp.  60-4C9;  102-497. 
816. 

App.   DIv.  00-254. 

Misc.  10-340:  10-595;  28-113; 
30-865  :64-123. 

N.   Y.    Supp.  44-314;  74-620,  927. 

St.  Rep'r.   17-S."'.4. 

Abb.    N.    C.   10-180:   20-244. 

^i.  Y.  Ann.  Cas.  4-200. 
Snbd.  1. 

Misc.    18-196;   52-463. 

St.  RepT.  18-920;  46-570;  40- 
753. 

Civ.  Proc.  8-654. 
317. 

Misc.  10-340:  28-113;  40-241. 

N.   Y.  Supp.  32-388. 
318. 

Misc.    28-113. 

N.   Y.   Supp.  07-1008. 
810. 

Hun,  34-241. 

App.   DIv.  38-31. 

N.  y.  Supp.  07-1008. 
321. 

MI.,(',   12-04. 

N.    Y.  Super.  53-178. 
322. 

Misc.    45-574. 
323. 

Hun,  31-563. 

Misc.   l«-.'»52:  30.^207*   52-521 

N.   y.   Supp.  07-1008;   102-5G1.' 
824. 

Misc.    45-574. 

N.  Y.   Supp.  106-1032. 
825. 

N.  Y.  Ann.  Cas.  4-48. 


327. 

App.  Div.  76-223. 
330, 

Misc.  27-494. 
331. 

X.   Y.   133-219. 

App.   Div.  7-538. 
335. 

N.  Y.  87-409. 
Hun.  31-215. 


Misc.  22-240. 

3;t8. 

N.  Y.  172-519. 

Hun.  23-647. 

App.  Div.  16-188. 

Misc.  28-288;  30-815. 
Sabd.  1. 

App.    DIv.  75-279. 

N.  Y.  Supp.  78-168. 
Snbd.  4. 

Misc.   48-606. 

N.   Y.  Supp,  05-556. 
839. 


N.  Y.  174-286 

N.  V.    '- 
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„     Supp.  60-467;  101-295. 
340. 

N.     Y.    148-416;    157-301;     175- 

139;  176-1. 
Hun.  24 -.^50:  65-489. 
App.    Div.   30-28:   57-6;   66-460; 

86-633;  121-920. 
Misc.  44-83. 

N.  Y.  Snpp.  18-342:  81-452. 
St.  Rep'r.  45-368. 
Subd.  1. 

N.  Y.  122-89. 

Hun.  28-486:  80-2,30:  46-76;  56- 

280;  414-550:  60-552. 
App.   Div.   20-4. 
St.    Rep*r.    28-446;    30-221;    46- 

514. 
Civ.  Proc.  15-170. 
Snbd.  2. 

Misc.  33-680. 
Snbd.  8. 

N.    Y.   80-612:   111-544. 
Hun.  38-633:  41-.-.96:   76-544. 
App.    DIv.    16-618;    44-604;    66- 

443;   81-.386. 
Misc.   5-96. 

N.   Y.   Supp.  61-112;  73-411. 
St.  Ri'p'r.  17-444. 
Snbd.  4. 

N.    Y.   51-378:  57-286. 
Hun.  37-308;  83-286. 
App.   Div.  8-400:  16-499:  33-115 
.N.    Y.  Supp.  31-042;  44-003. 
311. 

Hun.  34-602. 

App.  Div.  20-167;  86-633;  121- 

020. 
Misc.   16-5:  25-191;  28-578;  81- 

453;    41-170. 
X.   V.   Supp.  54-195;  64-483, 
Civ.  l»roc.  6-348, 


NOTES. 


842. 

N.  Y.   137-517. 

A  pp.  Div.  10-348;  95-29. 

N.   y.  Supp.  88-509. 
844. 

Misc.  12-406. 
34T. 

App.   DiT.   86-633. 

Misc.   25-189;   33-589. 
848. 

N.    Y.    176-1. 

Hun,  24-548;  40-66;  64-552:  87- 
537. 

App.    Dlv.    16-618;    80-176:    43- 
351. 

Misc.  23-239. 

N.  Y.  Supp.  44-1057;  61-889;  55- 
692;  60-178. 

St.   Rpp'r.   11-79;   15-539. 
34». 

App.  Dlv.   20-439. 

Abb.  N.  C.  7-143. 
352. 

N.   Y.   Supp.  90-331. 

Civ.  rroc.  19-372. 
368. 

App.  Div.  17-598. 
354. 

Dlv.   83-166. 
.  Supp.  82-514. 
.  Sii4)er.  45-62. 


App. 

N.  Y 

N.  Y. 
855. 

App. 

N.  Y. 
356. 

N.   Y 

Hun, 


Dlv.  57-543. 
Supp.  67-1035. 


85-576. 
17-136. 

App.  Div.  57-543. 

N.    Y.   Supp.   67-1036. 
361. 
Subd.  1. 

N.  Y.  Supp.  102-497. 
362. 

N.    Y.    76-108;    86-575;    178-223. 

App.    Dlv.   43-222;   82-575;   114- 
62. 

N.  Y.  Supp.  60-17;  81-579. 
Snbd.  1. 

Huu,  37-548. 

Civ.  Proc.  14-425. 

Abb.  N.  C.   16-408. 
365. 

N.   Y.   86-C4;   134-141. 

Hun,  27-264;  42-376. 

App.     Div.    4-318;     12-109; 
170  ;  93-195  ;  119-58. 

Misc.   13-537;  67-449. 

N.  Y.  Supp.  66-704;  87-563. 
366. 

Misc.   15-43S;  24*197. 
867. 

N.    Y.   S6-64. 


38- 


N.    Y.    S6-64; 

1«t::-220. 
Hii!:.  •-»7-ie4;  42-376; 

569. 


18848;   167-579; 
66-328;  85- 


tOOtt 


App.    Dlv.    12-115;    17-255;    28- 

12:  38-170:  39-105;  41-10;  43- 

223;   67-187:   11O-906. 
Misc.  22-470;   60-435. 
N.  Y.  Supp.  49-469;  60-791;  68- 

270 ;  100-647. 
369. 
N.    Y.    71-250:   86-581;   187-591; 

162-219;    187-105. 
Hun.   61-227;   63-50;   66-328. 
App.   Dlv.   1-254;   12-113;  21-14; 

42-352:     67-187:     62-379;    80- 

490;    90-459;    98-25.    196;    94- 

194;   115-94;  122-868. 
Misc.    13-537;    19-290;   63-185; 

65-149. 
N.  Y.  Supp.  47-280;  68-269;  70- 

737;8l-lll;»6-«96;8T-l0il  ; 

107-835. 
370. 
N.  Y.  64-377,  ft^l;  61-52;  71-380; 

74-240:  94-235:  101-669;  116- 

87;   139-442;   187-105. 
Hun.   7-622;  67-482;  70-461;  86- 

609. 
App.  Dlv.  1-415:  21-141:  38-133; 

42-.^j2:    48-222;     62-384:    68- 

187;     90-463,     598;     96-176; 

122-863. 
Misc.  65-149. 
N.   Y.  Suiu).  47-281:  66-617;  70- 

740;    87-563;    101-952;    107- 

835 
St.   Rop'r.   32-814;  88-6;  63-713. 
N.   Y.   Super.  49-lTL 
N.  Y.  Ann.  Cas.  9-344. 
Snbd.  1. 
N.    Y.    108-637;    133-188;    143- 

527. 
Abb.   N.   C.   25-291. 
Snbd.  2. 

N.  Y.  84-215:  103-637. 
App.   Dlv.  80-490. 
Snbd.  3. 

N.   Y.   82-308:   140-349;  143-527. 
App.    Dlv.   90-4n. 
St.   Rpp'r.  47-360. 
Abb.  N.  C.  25-291. 
371. 

N.   Y.   72-94;  116-34. 

Hun.  80-288. 

ApD.     Dlv.     12-115:    41-10:    42- 

.352;     70-397;     90-463;     93-26; 

113-669. 
Misc.   60-438;   63-135. 
N.   Y.   Supp.   50-791;  59-70;  86- 

896;  100-547. 
372. 

N.    Y.    74-240:    116-37:    144-657. 
Hun,   8-268;   70-461;  80-288. 
App.    Div.    12-109,    115;    41-10; 

42-3r.2:  48-222:  64-42:  70-397; 

90-4(i3  :  93-26  ;   122-866. 
Misc.    50-438. 
N.    Y.    Snpp.   29-321;  68-65;   69- 

70;    fM>-12;    86-896;    87-563; 

100-547. 


NOTBS. 


at.  Rep'r.  4-894:  14-134;  35-101; 
62-:ftU;  53-713. 

OIv.   Proc.  2S»-259. 

N.   Y.  Super.  5«-594. 
Subd.  1. 

N.  Y.  74-215;  151-642. 

MlBC.  8-697. 

St.  Rep'r.  17-267. 
873. 

N.   Y.  94-300;   115-570. 

Hun.  42-225.  376. 

App.     DIv.    4-315;    35-135;    80- 
105:  80-498. 

MiKC.  22-470:  28-580. 
375. 

N.   Y.  »5-617;   185-359. 

Hun.  22-22H;  25-237:*  20-173. 

App.  DIv.  «8-l88;  93-196;  115- 

Misc.    11-385;   47-461);   49-438; 

53-138;  57-186. 
N.  Y.  Supp.  74-234  ;  87-563 :  95- 

062;    100-547;    101-387;    102- 

454;  108-852;   109-83. 
N.  Y.  Ann.  Cas.  5-159. 
370. 

N.    Y.    107-104:    121-626;    125- 

680;  144-498. 
Hun,  CU-42:i:  70-43. 
App.   DIv.   17-597:  28-92:  39-93: 

62-112.  116;  00-116;  89-608; 

107-133;    117-287. 
Misc.  39-484  :  45-484  ;  54-304. 
N.   Y.   Supp.  45-.'i05:  5O.i)120:  09- 

1002;     Ao-219;    85-610;     94- 

775;   104-:i74. 
St.   Rep'r.  0-521. 
riv.  Proc.  14-297. 
377. 

N.   Y.   115-658. 
riv.  Proc.  14-297. 
378. 

N."  Y.  80-580. 
Hun.   20-178:   45-18. 
App.  DIv.  00-416:  117-287. 
N.   Y.   Supp.  09-1002. 
Civ.   Proc.  14-297. 
379. 

Hun.  00-344:  81-202. 

App.  DIv.   1-414:  3-90;  08-19C; 

114-64  :  110-.'»7. 
Misc.  12-588  ;  14-479  ;  48-.'?44. 
N.    Y.   Supp.   30-792:  34-439:  74- 

212;    94-20;     101-387;     103- 

963. 
St.    Rep'r.   50-516. 
380 

n!   Y.    110-.351;   134-141;   142- 

534;  183-408. 
Hnn.   45-30;  04-.396;  85-48:  91- 

552 
App.'  DIv.    50-593:    93-490:    fM- 

25:  98-380;  100-17  ;  111-18; 

12».244. 
MIso.   7-446:   9-234. 
N.   Y.    Supp.   87-842,   951  ;    107- 

1047. 


381 


St.  Rep'r.  2-197. 
Vlv.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  1-200. 
^1. 
N.  Y.  127-63;  128-296;  172-519: 

174-205. 
Hun,   78-307. 
Apn.    DIv.    14-122;    30-474;    41- 

139;    82-576;    100-473 ;    113- 

310;  12.S-244. 
Misc.  42-605  ;  49-470  ;  57-449. 
N.   Y.    Supp.   98-710,    853;    107- 

1041. 
Civ.   Proc.  19-177. 
Abb.  N.  C.  29-149. 
382. 

N.   Y.   107-111:  115-85:  134-141; 

140-1.'56  ;  152-529  ;  18.S-397. 
Hun,  42-329:  44-397;  50-58;  OO- 

219;  73-430:   85-48. 
App.    DIv.    17-1S4:    48-396:    5«- 

^9a:  59-150:  02-60:  74-7:  8S- 

170;  93-400;    10O-473:    lOO- 

17;   119-261,  760. 
Mlsr.    0-.37:    9-718:    11-384:    15- 

5.18:    17-189:    21-578:    23-007; 

27-189:     30-281:     31-975;     39- 

484;  40-67,  605;  41-35;  4». 

71. 
N.    Y.   Supp.   2-214;   30-283:   50- 

920;    56-426;    58-196;    09-170: 

70-592:    70-854;     80-219:    82- 

523 :     87-842,     931  ;     94-775 ; 

107-584  ;   109-787. 
St.  Uep'r.  9-718:  17-189:  28-607; 

28-189;    30-281;    31-975;    50- 

616. 
Civ.  Pror.  18-356. 
•Abb.  N.  C.  20-428;  22-461,  482. 
Daly.  10-313. 
Dem.  5-333. 
Snbd.  1. 

N.    Y.    45-.«{06:    47-519:    54-416: 

78-.'i.l9:  89-334:  92-40:  90-284: 

1 1 3-246 ;       1 1 0-354 :       1 1 S- 1 .10 : 

1 1 9-220 :       1 22-206 ;       1 28-298 : 

141-216:  152-529. 
Hun.  2-94:   11-143:  20-457:   31- 

120:   39-356:    50-63:   53-614. 
App.  DIv.  4-463:  7-464;  30-214. 
Misc.  9-234. 
St.    Rep'r.    17-390;    19-702;    31- 

481:  34-443:  37-579. 
Civ.  Proc.  18-274:  19-159. 
Abb.  N.  C.  23-479. 
Subd.  2. 

N.   Y.  48-627:  148-7. 
Hun,  31-620:  00-219. 
App.  DIv.  112-37;  117-797. 
Misc.  9-234;  39-482:  57-,369. 
N.  Y.  Supp.  80-222;  102-1063 
St.  Rep'r.  38-852. 
Snbd.  3. 
N.    Y.    52«^4:  57-3.M;   109-.315; 

112-r,00;      118-150;      128-554; 

148-7. 
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nun.  2«-2ni;  .14-510;  37-277;  48- 
17.T:  r»4>-i3. 

App.  I»iv.  r^-r^^'t;  «a-60;  oe-321. 

Misc.   7-2. 

N,    Y.    Siipp.    Hll-258. 

r\Y.   Proc.   2:5-2.'?3. 

N.    Y.    Supt-r.   5;i-347. 
SiilMl.  4. 

App.   Dlv.   11»-147. 

Mi  so.   34-fi<n. 
Snbd.  6. 

N.    Y.    TS-.mO:    S7-1G0:    107-72. 
;^os:    1  OS- 130:    iio-ani;    iih- 

151:    142-r).37:    147-414. 
Hun.    .1.1-r.:i4:    :{«-104,    252:    41- 

000;     0:5-138:     08-379;    70-513; 

h:?-540. 
Ann.    Div.    K-5R5:   40-10;   RO-500: 

50-153;   74-7;   S0-4J)fi:   S0-ir,3: 

0.1-331,     335;     96-322;     115- 

714. 
MlHc.  tt-lOG  ;  23-424  ;  40-50  ;  r»0- 

372. 
N.   Y.   Snpp.   81-130;   8,3-15,   037; 

8K-778. 
St.    Rc'p>.    17-100;    19-4G0:    28- 

105:    .16-504;    44-155;    02-312; 

53-019. 
Abb.  N.  C.  17-420. 
Snbd.  7. 

N.   Y.   112-024. 

Hun,  42-620:  47-52;  56-270:  57- 

507;  65-302. 
App.    Div.    28-03;   62-60;    107- 

132. 
Misc.   22-401:  27-211:   30-025. 
N.  Y.   Supp.  8-229;  27-438. 
at.   Rpp'r.  .13-344:  47-780. 
Civ.   Proc.    7-241;   18-357. 
383. 

N.  Y.  183-397. 

Hnn,   .14-510:   4O-30S:   58-329. 

App.   Div.   5B-554;   04-25 ;   123- 

391. 
N.  Y.  Siipp.  87-051  ;  105-325. 
St.  PiPp'r.  .14-519. 
<"onnoly.   2-.322. 
N.  Y.  Ann.  Cu.s.  5-161. 
Snbd.  1. 

Misc.  7-630. 
Snbd.  3. 

N.    Y.    70-404;    80-610;    156-557; 

108-240. 
App.   Div.   40-19;    71-472;   112- 

37;    12O-510. 
Misc.   10-401;  34-620. 
N.   Y.   Supp,   76-754. 
Snbd.  4. 

N.   Y.   105-507. 
Ilun,   47-28. 
Snbd.  6. 

N.    Y.    02-584;    03-.522:    100-311; 

112-500;  128-227;  180-37. 
Hun,  52-384:  54-71;  01-552. 
App.    Dlv.    15-.32S;    24-418;    05- 

357; ' 


110-588, 

Misc.  7-2. 


St.  Rop'r.  31-473. 
Civ.  Proc.  14-249. 
X.   Y.  Adu.  Cas.  4-185. 
3S4. 

N.   Y.   157-70. 

Hun.   24-82. 

App.  Dlv.  55-578:  50-319;  02-50. 

Misc.    41-485. 

N.  Y.  Supp.  67-428;  60-245;  70- 

857. 
Connoiy,  2-619. 
Snbd.  1. 

N.    Y.   86-383;    100-315. 
App.  Dlv.  50-3(12. 
Misc.   23-209. 
St.  Rc|)r.  31-472. 
riv.   Proc.  26-307. 
3N5. 

Hun.   40-368. 

Ar»p.   Div.  46-363;  75-88. 

Misc.    27-23. 

N.   Y.  Supp.  57-910;  61-516;  77- 

1078. 
Civ.  Proc.  20-G7. 
Snbd.   1. 

X.   Y.  43-514. 
Misc.  27-24.  684. 
St.  Rpp'r.  33-578. 
Civ.   Proc.   15-269;  20-67. 
3S6. 

N.   Y.    14O-150;  183-408. 

llim.  37-30. 

App.  Dlv.  5-5S8:  29-206;  49-104: 

53-485;    70-127. 
Misc.  22-431:  24-729. 
N.   Y.  Supp.  53-707:  60-809;  03- 

55;    6.'>-1059:    75-72;    88-920. 
Civ.  Proc.  7-282. 
Dcin.  a-030. 
388. 

N.     Y.    126-200:    128-132:    1.13- 

517;   134-142:   142-1;   132-5;'..: 

172-519;    183-397,   408;    lOO- 

50. 
Hun.  63-41,  342;  73-4.32:  75-3S0: 

8;i-550. 
App.     Div.    1-125;    «-76;    4.1-10; 

74-7;    82-570;    93-108.    ;>;!5  : 

106-334 ;     1 17-289  ;     110-147. 

508. 
Misr-.      17-427;     24-1.50;     25-281. 

500  ;  39-3S4  ;  41-35.  478  ;  4<i- 

320;  50-330;  57-440. 
N.    Y.   Supp.   53-300:  50-521;  70- 

854;     70-846;     86-1064;     86- 

1000  ;  102-317  ;  104-151. 
St.  Rop'r.  16-46. 
Civ.   Proc.  21-102. 
Al)l).   N.  C.  20-428:  31-418. 
380. 

X.   Y.   125-321. 
Misc.   31-544. 
.190. 

X.   Y.   01-217. 

ihiu    i;.-;-20. 

App.    Div.   17-518;   56-97;   102- 
10;   109-528. 
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NOTES. 


Ml8C.  6-36;  33-6(n. 

N.   Y.  Supp.  45-707:  «S-20C;  92- 

1012;  03-711;  00-33S. 
St.   Kep'r.  3-576. 

App.  Div.   102-16;   112-200. 

Misc.  41-522. 

N.  Y.   Supp.   85-35;  02-1003. 

:u>i. 

Hun,  8-455. 
N.    Y.    Supp.    03-711. 
Wc^k.   Dig.   12-233. 
:tt>2. 

N.  Y.  Ot-407  ;  183-408. 
Hun,    «4-50;    70-24;    SO-113. 
App.    rUv.   0-34C;   21-522. 
N.  Y.  Supp.  18-571;  34-ia<^. 
La  us.  <t-2U6. 
:m)4. 
N.  Y.  00-185;  150-118;  102-101; 

l«4-224. 
App.   1)1  V.   18-593;  33-372L 
Misc.   38-606;  56-509. 
N.  Y.  Supp.  78-80. 
305. 

N.  Y.  54-417;  73-189;  8«-75;  01- 

703;  08-217;  107-340;  113-243; 

172-497. 
Hun.    10-9;   12-3S6;    14-.-.-;7;   2S- 

395;  30-94:  37-504;  61-87;  03- 

147:  00-424;  71-325. 
App.   Dlv.  4-254:  14-207;  42-.'?r,l. 

629;     52-68;     58-490:     05-«(M; 

08-493;  11-472;  1OO-390,  485. 
Misc.  7-266:  10-217:  22-4;<;t:  :is- 

573  ;  2t>-168  ;  ."13-375  ;  53-4(;3  ; 

55-600. 
N.   Y.   Supp.  50-146.  S53:  04-861: 

07-466;    00-518:    88-1052;    OO- 

769;     02-129;     04-1)05;     105- 

!H)0;    107-5JS4. 
N.  Y.  Super.  4-806. 

:jim. 

N.    Y.   81-143:   02-239;   107-72; 

1}K0-;{7;    lOO-20*J. 
Hnn,    lO-ia't:  m>-552:  01-:.r.2. 
App.     Dlv.     0-:M6:     2f-ns;     0.'{- 

10!J:   ill>-5.s8;   I2:ui't>s 
Misf.    II-3S4;   40-07;   r»7-lS(5. 
N     V.    Supp.   32-1 4.S:   rMU.'V.s      13- 

.".s:? :  48-116 ;  81-:j4!>  ;  s<;-iooj) ; 

10I-3S7. 

f'lv.   I'n.c.  0-K6. 

Abb.    N.    r.   22-4.S2. 

N.  Y.   Auu.  Cas.  5-161. 
Siibd.  1. 

Hun,  28-211. 
Sulul.  2. 

Hun.   48-99. 
.SiiImI.  3. 

N.    Y.    153-321. 

Hun.   10-1J5. 

Misc.    10-:U)4. 

St.   Ucp'r.  0-763. 
307. 

N.    Y.   132-377. 

Uuu.  85-48. 


MlBC.   17-427. 
N.    Y.   Supp.  20-769. 
308. 

App.  Dlv.  O-270:  11-479:  15-164; 
561-412;   31-581;   00-416;   115- 
96. 
Misc.   45-330. 
N.  Y.  Supp.  44-271;  47-509;  52- 

221;    00-1002;    00-340. 
Civ.   Proc.   10-157. 
300 
N.*  Y.  122-263:  141-409;  148-84; 

150-327;    187-491. 
nun,  50-318;  04-.397.  498;  76-25; 

77-25;  81-209,  212. 
App.  Dlv.  O-270:  31-580;  34-188; 

73-428;  70-448;  lM>-47 ;  121- 

190. 
Misc.    0-252;    10-126:    18-216. 
N.  Y.  Supp.  28-239;  30-714,  940; 

52-222;  77-71. 
Civ.   Proc.    10-157. 
Abl>.   N.  C.   31-297,   n. 
N.  Y.  Ann.  Cas.  5-338;  S-SOO. 
400. 

App.   Dlv.  O-270;    121-196. 
401. 

N.     Y.     102-400:    144-512;     148- 

306;  172-497;  178-223;  183- 

408. 
Hun.   71-596:  75-311:  78-307. 
App.    Dlv.    10-4.'?5:    21-410:    311- 

474:     58-4SM:     07-428;     1MI.45: 

04 - 1 95  ;       104-20  ;       1 06-24 9  ; 

112-290. 
Misc.   0-.37;   17-136:  20-46<l;  3.^- 

376. 
N.   Y.   S»/)f,.   44-247:  47-.-.69:  55- 

449;     00-518;      85-592;     87- 

1011;    o;t-998;    08-423;    108- 

704. 
Civ.    Proc.    25-,307. 
N.  Y.  Ann.  Cas.  1-205;  2-424. 
402. 

N.  Y.  183-408. 
Hun,  48-97. 

App.    Dlv.   0-.346:    98-381. 
St.    Hop'r.    10-339. 
N.  Y.  Super.  48-383. 
403. 

N.     Y.     107-104:    140-409;    141- 

409:  140-65;  18.3-408. 
Hun.  21-130:  71-327. 
App.   Dlv.   1 00-402. 
Misc.    11-229:   34-662;   55-192. 
N.   Y.   Supp.  70-592. 
Dcm.   2-29;  3-301. 
405. 

i\.  Y.  110-344:  176-408. 
Hun.  53-194:  60-4;   81-211. 
App.    Dlv.  31-581;  .30-82:  62-56; 

84-442;    0O-47;    100-90;    111- 

HM. 
Misc.  21-4.57;   51-464;  66-068. 
N.   Y.   Supp.   53-710:  5,%-515;  70- 

.S.*iO;     04-31!>;    07-843 ;     lOO- 

424;    1O7-8U0. 
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NOTES. 


Civ.   Proc.   19-391. 

N.  Y.  Ann.  Cas.  34-37. 
406. 

N.    Y.    122-222:    140-68. 

Hun.  47-.')39;  4»-439;  63-122:  04- 
397:  «5-74;  71-596,  598:  74- 
433;  81-209. 

Misc.   11-231. 

N.  Y.  Supp.  58-197. 

Connoly,  2-285. 
407. 

N.   Y.   57-351. 

Cow.  «-238. 
408. 

N.  Y.  01-308. 

Hun,  82-104. 

Law  Bull.  2-14. 
41 0. 

N.    Y.    76-579;    82-400;    80-456; 

02-584;  104-192:  113-243;  115- 

86;  120-251;   126-525;   127-64; 

128-371;  133-5;  140-156;  141- 

210. 
Hun.  46-597;  50-59:  51-402:  60- 

219;  62-185;  64-407;  83-165. 
App.  DIv.  7-464;  34-179;  32-630; 

42-361;  43-302;  74-7;   03-317; 

06-321. 
Misc.  7-446;  16-317;  47-509. 
N.  Y.  Supp.  61-775;  52-807;  87- 

873;  06-966. 
St.  Rpp'n  31-52;  38-850;  41-217; 

46-786;  50-617. 
Abb.   N.   C.   16-452;  22-484;   27- 

89. 
N.  Y.  Super.  61-320. 
Dem.  6-334. 
Subd.  1. 

N.  Y.  100-224. 

Hun.  30-540;  47-541;  48-102;  74- 

627. 
App.  Dlv.  6-76;  10-450. 
St.    Rep'r.    31-976;    38-589;    40- 

454. 
Connoly,   l-i>4o. 
Snbd.  2. 
N.  ■  Y.    82-1;    01-106;    10O-262; 

140-150. 
App.    Dlv.   03-317. 
Civ.  Proc.  21-5. 
412. 

App.    Dlv.   30-77;   36-85. 
Misc.   24-457;  41-558. 
N.   Y.  Supp.  65-515. 
St.   Rep'r.  24-295. 
413. 

N.   Y.   102-720. 

Hun.  24-438;  27-166;  29-344;  60- 

344. 
App.    Dlv.   1-320;   32-227;    119- 

583 
Misc.  31-254  ;  53-463  ;  56-351. 
St.  Rep'r.   14-158. 
Civ.  Proc.  10-210. 
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414. 

^\JA  o?>*1^3:    82-142:    99-193; 
120-.315;  .     125-202;        127-62 

i4«:-7V=i8i-tr^'^   "^'^-^^^ 

Hun,  30-343;  44-397;  62-189;  63- 

loi  ^■'"*®"'  '''^26;  81-211;  83- 

App.    Dlv.    22-311;    30-214;    31- 

Misc.  16-559;  26-280:  36-745;  40- 

67;  41-477;  51-465. 
^•«K-r^!iPPb5^"i??3:  65-431.  5in: 

^«*5-592  ;  87-842  ;  88-717  ;  93- 

1012;    94-319;    100-424. 
St.    Rep'r.    27-189;    30-2S1:    31- 
.^?K.^'\:^^'^'   3''-579;  43-88. 
Abb.  N.  C.  1.^-417;  22-482. 
N.  Y.  Ann.  Cas.  1-207. 
Subd.  1. 
NY    89-315;  119-347;  144-515; 

145-423. 
Hnn.    60-.322:   6.3-1941   57-567 
App.    Div.   9-341;  96-357;   106- 

168;   119-.'>75,   588. 
N.  Y.   fjupp.   1O4-100. 
St.   Rep'r.  32-686;  :i.3-344. 
N.  Y.  Super.  49-527. 
Snbd.  2. 

N.  Y.  87-441. 
Civ.   Proc.  7-324;  14-425. 
Subd.  3. 
N.   Y.  94-217;   101-574;   152-529. 
Hun,  30-541;  .32-265;  38-532. 
Mi  so.    6-485;   22-490. 
Civ.   Proc.  5-278:  7-241. 
Abb.  N.  C.  13-420. 
Subd.  4. 
Hnn,  47-52:  70-a'5. 
Misc.  9-233:  24-457;  25-281. 
N.   Y.   Supp.   2.S-241;  63-711. 
St.   Rep'r.  53-511. 
Civ.   Proc.   19-212. 
Abb.   N.   C.  23-479;  31-297. 
N.  Y.  Super.  51-320. 
416. 

N.  Y,  59-533;  148-7;  178-223; 

183-300. 
Hun.    7-7;    10-328:    14-189;    19- 

240;  63-41:  70-66. 
App.    Dlv.   6-201:   36-82:  40-117; 

66-593 ;  82-575  ;  93-194,  317  ; 

123-244. 
Misc.    16-401:    17-427;   41-477: 

66-132;    107-1047 
N.  Y.  Supp.  81-579;  87-503. 
Civ.  Proc.  11-42. 
416. 

N.  Y.  84-1122;  126-495:  130-571. 
Hun.  1.1-579;  15-97;  27-48;  85- 
591. 


NOTES. 


App.  DIv.  1-590:  23-nOfi:  47-236; 

«7-31»:    04-421;    ltMi-262. 
Mise.   «-250.   254;   7-397;    14-424; 

2:4-321;   30-668. 
N.  Y.  Siipp.  29-1105;  50-323;  74- 

506 
Civ.   Proc.  2a-320. 
N.  Y.  Ann.  Cas.  2-379. 
417. 
N.  Y.  177-234:   188-55. 
Hun,  24-636.  646. 
App.    Div.    55-421;    67-319;    04- 

441. 
Misc.   24-514;   3a-095 ;  48-173; 

53-249. 
N.  Y.   Siipp.  41-212:  53-920;  74- 
600;    88-235:    95-255;    103-177. 
Abb.    N.   C.   18-200. 
Daly.  10-396. 
4m. 

N.    Y.    130-571:    177-235. 
App.    Div.   15-446.    496;   81-50. 
jifisc.  20-288;  48-173. 
N.  Y.  Supp.  41-212  ;  96-255, 
N.   Y.   Super.  68-183. 
N.  Y.  Ann.  Cas.  4-192. 
410. 

Hun,  01-46. 
App.    Div.   15-446. 
N.   Y.  Supp.  44-451. 
Civ.   Proc.  16-320:  21-39. 
N.  Y.  Ann.  Cas.  4-190. 
420. 

N.  Y.  182-285. 
Hun,  60-6. 

App.    DIv.    14-462:    16-446:    31- 
289;  37-327:  49-280;  70-25;  as- 
277;  111-614. 
Misc.   23-8.37. 

N.   Y.   Supp.   52-986:  B3-267. 
N.  Y.  Ann.  Cas.  4-192;  0-65. 
421. 
N.  Y.  177-234;  188-55. 
Hun,  3O-201. 

App.     Div.     15-496;    38-69:     43- 

.580;     52-2.32:    86-604:    88-275: 

101-287 ;    102-428 ;    1O5-305 ; 

lOS-234. 

Misc.    10-259:    17-."i63:   27-3.30. 

N.   Y.   Supp.  44-497;  51-r>.58:  58- 

,   721:     83-.%->8:     85-71;     91-658; 

92-512;   93-995. 
Civ.  Proc.  11-452;  15-6,  265;  19- 

333;  21-336. 
N.  Y.  Ann.  Cas.  1-407. 
422. 

Hun,  10-625. 

App.   DIv.    15-497;  88-275. 
MiRC.  82-530. 

N.  Y.   Supp.  67-460:  85-71. 
Civ.    Proc.   0-6J». 
How.   68-27(i;  Htt-lU;  fl«-97. 
423. 

App.    Div.   4-018;   17-030. 

Civ.  Proc.  15-39. 

N.  Y.  Ann.  Cas.  4-104. 


424. 

N.    Y.    108-3,'55:   142-155. 

App.  DIv.  43-179 ;  122-732. 

Ml«c.  7-427:  10-544;  26-146:  28- 
571;  66-178. 

N.  Y.  Supp.  56-805  ;  107-842. 
426. 

N.  Y.  100-109. 

Hun.  88-424. 

App.   Div.  108-175. 

Misc.  2.3-545. 

N.  Y.   Supp.  96-52. 
426. 

App.  Div  66-687;  96-373;  104- 

Misc.  '61-237. 

N.  Y.  Supp.  60-472;  73-277;  89- 
254 

St.' Rep' r,  17-427. 

Civ.    Proc.    14-406;    19-351;   21- 
STl. 

N.  Y.  Ann.  Cas.  10-343. 
Sabd.  1. 

N.  Y.  84-445,  622. 

Hun,  47-607. 

App.  DIv.  97-158. 

St.  Rep'r.  34-492;  63-628. 

Civ.  Proc.  8-201;  14-344. 

Abb.  N.  C.  17-101. 
Subd.  2. 

App.  Div.  27-281. 

Misc.  22-.589. 

N.   Y.   Supp.   60-747. 

Civ.   Proc.   12-151. 

Abb.  N.  C.  13-413. 
Snbd.  3. 

N.  Y.  84-445. 

Hun,  66-423. 
Subd.  4. 

N.  Y.  66-124;  87-568. 

Hun,    56-423;    58-6a3:  69-622. 

App.   Div.  20-203  :  104-494. 

Misc.    12-209;   20-501. 

N.   Y.   Supp.  12-487;  16-674;  39- 
254 ;  93-643. 

Abb.    Pr.    6-307. 

How.  Pr.  16-144;  2*<»;  69-496. 
427. 

App.   Div.  7.1-143;  80-S96;  99- 
60;    106-391. 

Hun,   .34-183;   47-606. 

Misc.   12-2,^3. 

N.  Y.  Supp.  76-747  ;  94-808. 

N.  Y.  Ann.  Cas.  2-117. 
428. 

N.   Y.   105-341. 

App.  Div.  27-281  ;  73-143  ;  105- 
39;   106-392. 

Misc.   22-.5,S8. 

N.  V.  Supp.  50-747  ;  76-747  :  9.3- 
390. 

Civ.   Proc.   25-308. 
429. 

Civ.   Proc.  15-39. 
4:(0. 

N.  Y.  105-340. 
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MOTES. 


App.  Div.  JKl-376:  122-117. 
Misc.  7-99. 
N.  Y.  Supp.  89-434. 
481. 

N.   Y.  87-137;  101-440;   138-4I>1. 

Hun,  25-479:  72-603. 

App.  DIv.  55-20;  67-557:  80-582; 

86-633;  88-225;  91-9.  94. 
Misc.   12-479. 
N.  Y.  Sapp.  33-680;  80-839;  85- 

450;  86-438. 
Civ.  Proo.  14-266;  15-203. 
N.  Y.  Super.  59-480. 
Snba.  3. 

N.  Y.  121-226:  138-493:  151-6.50. 
Hun.  33-152;  48-191;  51-301;  78- 

32,  297. 
App.    DIv.   67-557. 
Misc.   14-435:  16-4;  17-358;  27- 

651,   720:   52-531. 
'     Y.    Supp.    4-169:    10-013:    20- 

300;  2O-f093;  68-390;  69-713; 

102-473. 
St.  Rep'r.  16-774;  32-119. 
Civ.    Proc.    13-234;    16-262;    18- 

364;  22-435. 
432. 

N.   Y.  87-137,   355;  03-598:   115- 

437:     121-713;     137-010;     138- 

265;   170-145;    189-241. 
Hun.  81-207. 
AppL  DIv.  3-574;  66-583;  77-209; 

87-234 ;      104-557 ;      117-578, 

582;  120-737. 
Misc.  30-316;  33-578. 
N.   Y.  Supp.  61-922;  68-893;  73- 

274  ;  90-671 ;  108-704. 
St.  Rep'r.  38-406. 
Abb.  N.  C.  23-233. 
N.  Y.  Super.  59-480. 
N.   Y,  Ann.  Cas.  4-248;  9-368. 
Subd.  1. 

N.  Y.  87-355. 

Hun,  17-317;  32-100;  36-177;  66- 

280. 
App.     DIv.    39-239;    60-32;    98- 

138.  • 

N.  Y.  Supp.  55-743;  67-112. 
St.  Rep'r.  51-364. 
Civ.  Proc.  13-2.34. 
Abb.  N.  C.  31-177. 
How.   Pr.  66-134. 
N.  Y.  Ann.  Cas.  10-339. 
Subd.  2. 
App.    DIv.    1-135;   41-139;  60-32; 

77-210;  98-138. 
N.  Y.  Supp.  59-770;  66-1024;  69- 

699. 
St.  Rep'r.  50-282. 
N.  Y.  Ann.  Cas.  10-339. 
Snbd.  3. 
N.    Y.    70-223;    87-137;    99-679; 

1O4-4S0;      115-437;       136-346; 

146-283. 
Hun,  48-190;  72-602;  84-286:85- 

404;  90-36. 


1011 


App.     niv.    1-135:    3-.')74:    55-16; 

59-567:  60-32;  66-582;  77-210; 

87-235;   98-138. 
Misc.  13-86. 
N.    Y.    Supp.   5-493;   21-543;   32- 

439.    992;    84-308. 
St.    Rep'r.   7-872:   32-849. 
Civ.  Proc.  22-435. 
How.  Pr.  N.  S.  2-156. 
N.  T.  Ann.  Cas.  10-341. 
433. 

N.  Y.  104-477. 
App.   Div.   108-175. 
Hun.   83-424. 
N.  Y.   Supp.  96-33. 
434. 

Hun,  15-53.^ 

App.  Div.  18-409;  104-494. 
N.  Y.  Supp.  73-273. 
N.  Y.  Ann.  Cas.  1-407;  10-343. 
Subd.  2. 

N.  y.  73-256;  138-269;  143-78. 
App.   Div.   23-188;   25-105;   60- 

587;  67-557. 
435. 

N.  Y.  122-264:  148-310. 

Hun,  69-273;  74-^33. 

Misc.     8-240;    30-218 ;    42-287; 

55-322;  56-322. 
N.  Y.  Supp.  62-165;  86-1063;  86- 

543;   107-663. 
St.   Rep'r.   12-652. 
Civ.   Proc.    19-157;   25-808. 
N.  Y.  Ann.  Cas.  2-425;  8-18. 
436. 

Hun,  69-273. 

Misc.   22-,-,42;    30-218;   42-267; 

55-322. 
N.  Y.  Supp.  49-1004;  62-165;  86- 

543  ;  105-347. 
N.  Y.  Ann.  Cas.  8-18. 
437. 

N.  Y.  122-264, 
App.    DIv.    75-47. 
Misc.  23-300;  5<l-322. 
N.    Y.  Supp.  50-8JH). 
St.    Rep'r.    13-4;i2. 
Civ.   Proc.  19-157. 
N.  Y.  Ann.  Cas.  8-18. 
438. 

N.    Y.    80-544:    98-666:    112-.«:00; 

104-176;    148-310;    178-223: 

182-228;   189-447. 
Hun.  16-450;  26-465:  27-41;  30- 

207;  32-17:  50-352. 
App.    Div.    35-587:    K8-.376:    81- 

214;  102-430;  ll5-409  ;  117- 

115;   119-649;  123-69. 
Ml«c.  8-006:  16-148.  691:  28-117: 

37-517;   38-575;    61-238. 
N.  Y.  Supp.  29-395;  75-973;  86- 

543;  107-762. 
St.  Rep'r.  4-867. 
Civ.   Proc.  14-46,  90;  16-77;  16- 

391. 
N.  Y.  Ann.  Cas.  2-425. 
N.   Y.   Super.  65-220. 


NOTES. 


Snbd.  1. 

N.    Y.    KO-i»77:    03-114:    S5-313; 
88-216:  JW-005;   128-591. 

Hun,  67-287. 

A  pp.   Div.  J»-4fi2;  22-474;  GG-551. 

Misc.  8-240. 

St.  Rep'r.  15-904;  28-317. 

Civ.   Proc.   0-218. 
Snbd.  2. 

N.  Y.  74-68. 

N.   Y.   Supp.  2-355;  22-1089. 
Subd.  3. 

A  pp.   Dlv.  66-586. 
Subd.  4. 

N.    Y.    72-239:     76-78;     101-35; 
l.*lO-193:  155-62,  129. 

Hun,  0-625;  14-74;  80-233. 
Snbd.  6. 

N.    Y.    110-645;    112-385;    121- 
094:    178-223. 

Hun.   67-287. 

App.   Div.  0-4G2;  45-528;   ItO- 
048,  662. 

MiRO.  8-240. 

N.  Y.  Supp.   104-185. 

Ft.  Rpp'r.  28-317:  51-364. 

Civ.  Proc.  6-221. 

App.   Dlv.   1-404. 
Subd.  6. 

Misc.   23-299. 
Snbd.  7. 

Misc.  27-348. 
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439. 

N.    Y.    112-.382;    127-492; 

172;   176-520;   182-228. 
Hun,  27-40:  36-224. 
App.  Dlv.  0-462;  22-474;  60-1.33; 

75-47  ;  08-141 ;  102-430  ;  123- 

69. 
Misc.   16-148;  28-117:  38-575. 
N.   Y.   Supp.  60-323;   70-139;  77- 

0.59;     84-135;     00-561;     108- 

Civ.   Proc.  14-45,  88. 
440. 

N.  Y.  131-184;  T80-402. 

Hun,  38-152. 

App.  Dlv.  14-.'l98;  34-186;  43- 
179;  46-310:  67-504;  73-77;  75- 
47;    111-581. 

Misc.  7-523;  31-54;  40-336. 

N.  Y.  Supp.  54-.-v:m:  50-314:  61- 
686;    64-545;    77-959;    08-496. 

St.  ttep'r.  11-204. 

Civ.  Proc.  10-165. 

N.  Y.  Super.  65-516. 
441. 

M.   Y.   76-.->99;   8J>-397:   t.^3-61. 

App.  Div.  5a-259:   t06-294. 

Misc.   7-523;   40-.-?27;   40-336. 

N.   Y.   Supp.   81-1031. 

Civ.  Proc.  10-165. 
442. 

N.  Y.  142-214. 

Hun,   as-152;  54-577. 


loia 


App.   Div.   46-310;  75-47;  100- 

720. 
Misc.   47-249. 
N.   Y.  Supp.  50-899:  61-686;  7T- 

959:     05-872;     06-543;     »7- 

1003. 
443. 

N.  Y.  142-213. 
Hun,  37-280:  38-152. 
App.  Dlv.  14-398. 
444. 

App.   Dlv.  50-451:  66-444. 
N.   Y.  Supp.  80-564. 
445. 

N.  Y.  132-367. 

Hun,  56-242. 

App.   Dlv.   71-520;   117-426. 

Misc.   7-523;   55-378. 

N.   Y.   Supp.   75-1021;    102-595; 

104-670. 
446. 

N.   Y.  87-599;  117-442. 

Hun,  10-300;  27-596;  84-243:  00- 

161. 
App.    Dlv.    17-619:    49-268;    5.^ 

171;    75-532:    77-172;    80-514; 

05-624;      107-137 ;     114-676; 

110-523. 
MlBc.    12-315:    16-312,    483;    32- 

284  :  .'WJ-SOl  :   46-37  ;  48-174  ; 

40-2  ;  54-157. 
N.    Y.    Supp.   5-189;   63-417:   65- 

848  :  78-276  :  81-129  ;  94-954  ; 

06-400;  90-1026;  1(^-323. 
St.  Rep'r.  60-171. 
Civ.  Proc.  14-320,  328. 

447. 

N.  Y.  100-267;  123-532;  133-54; 
155-39. 

Hun,  54-577;  00-586. 

App.    Dlv.    4-56;    7-279;    8-588 
0-121:  29-554:  38-362;  &l-:<yi» 
53-lOS;    54-16:    58-.-»9;   67-594 
75-432;     78-335;    92-425;     95- 
624;    114-72;    115-210. 

Misc.  23-409:  24-8:  26-489:  32- 
284:  33-373,  mi;  44-276;  45- 
37,    268;    47-19;    48-174. 

N.  Y.  Supp.  35-976:  51-1089;  52- 
189;  66-815;  78-276;  79-964; 
99-689;  100-9 17. 

St.   Uep'r.   13-565. 

N.  Y.  Super.  50-27. 

Abb.  N.  C.  18-160. 
448. 

N.  Y.  01-308. 

Hun.  58-447;  72-333;  87-51;  90- 
161. 

App.  Dlv.  14-282:  61-1;  62-127, 
470:  67-432:  75-532;  78-335; 
92-297;  121-545. 

Misc.  H-341:  23-581:  24-8,  68; 
26-:mo:  30-102 :  .13-6,\  561:  37- 
37.  525:  41-651;  48-174;  51- 
351,  575;  54-154. 

N.   Y.  Supp.  29-338;  67-140;  61- 


NOTES. 
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830;    70-168,    742,   930;    72-687; 

78-276:     70-964:     ft3-398;    87- 

181;  103-822;  100-243. 
Civ.  Proc.  10-246. 
440. 

N.     Y.    120-201:    120-237;    1»4- 

518  ;  136-655  ;  160-322 ;  183- 

384 
Hun.  56-634;  62-495;  60-396;  7G- 

171;  70-182. 
App.   Div.   8-271;  6-254;   17-619: 

20-87;  2R-207;  28-364:  41-198; 

42-193;  01-528,  532;  53-85,  253; 

63-526 :    67-473;    76-3o9;    77- 

342;  81-161:  82-628:  80-5;  08- 
810;    106-558;    114-676. 
Misc.   0-73;   10-114;   12-315.   399; 

13-274:  14-13.  503;  16-359;  10- 

243,  616:  23-(}55:  24-8:  25-421; 

28-410:     82-426:    37-768:     30- 

540;   42-30;   48-223;   51-271. 
N.    Y.    Supp.   20-65,   612;   51-250: 

62-120:    56-506:    56-219;     58- 

1031:    62-390:    64-935:    6G-.544: 

71-007:     76-942:     78-522:     70- 

74  ;  81-1042  ;  85-282  ;  0O-642  ; 

03-603 ;       06-665 ;       00-1026  ; 

101-39. 
St.   Rep'r.  13-741:  15-361. 
N.  Y.  Ann.  Cas,  4-369. 
450. 
N.'  Y.   116-584 ;    135-201 ;    101- 

474. 
App.  DIv.  60-79. 
Misc.  24-8. 
N.  Y.  Supp.  74-567. 
St.  Rep'r.  6-786. 
Abb.  N.  C.  27-46. 
451. 

N.   Y.   84-659;  03-82;  08-665. 

Hun,  24-646. 

App.   DIv.   1-33:    38-114:  57-382; 

58-460;   55-544;   76-75;   113- 

37. 
Misc.    16-98:    24-8:    26-451;    30- 

380;   56-121. 
N.  Y.   Supp.  86-771:  56-627:  57- 

.Wi:    63-1033:    6H-275;    60-578; 

73-365;   08-1067. 
St.   Kep'r.  3-199. 
Civ.  Proc.  14-27. 
N.  Y.  Super.  60-108. 
452. 

N.     Y.    106-269:    112-325;    123- 

532:      127-452:      133-54,      105, 

134-568;    172-471;    181-306; 

101-207. 
Hun.   48-446;  52-6;   54-415:  60- 

294;     77-.-.6S;    82-140;     85-222, 

500:   80-386. 
App.  DIv.  2-288:  4-54;  6-620:  7- 

279;    8-523.    587:     13-337;    15- 

437;    20-480;    28-616;    20-172. 

.''.54;    32-;i9.     141;    :58-."i.'?(;;     44- 

21.V);    50-95.    243:    51-4r,.S:    63- 

171;     54 -'298;     5«-fiM,     IS.".;     57- 

210;  62-127;  68-10;  74-62;  78- 


448.  606;  70-.585:  81-2(H:  82- 
2SS.  .562;  84-428;  H5-S3.  487; 
87-297;  00-4;?4:  05-l«M),  624; 
06-396  ;  07-528  ;  00-107  ; 
105-459 ;  106-294  ;  1 1 1-251, 
813;  113-325;  116-483;  117- 
250;  118-811;  110-421;  121^- 
175,  368;   122-387. 

Misc.  6-6;  8-6,  341,  618:  10-215. 
328;  11-250;  18-5;  14-100,  300; 
17-297,  698:  18-174:  10-567; 
23-409:  24-7:  25-124:  2«-.545, 
586;  82-91:  38-459;  35-113:  30- 
280;  41-133;  4.3-407;  45-38; 
47-19  ;  48-221,  478  ;  57-067. 

N.  Y.  Supp.  28-392;  .30-90 J;  31- 
811:  32-515;  8.3-43.  362:  .35- 
m-i7:  44-484;  47-33;  40-10,  15; 
61-813.  1089:  62-189.  854:  54- 
9,36.  1021:  56-471,  550;  57-509, 
626:  60-680:  63-818;  64-751; 
65-796:  67-262.  365.  617.  869: 
68-325:  70-930;  77-202:  70- 
502;  80-316.  868:  82-1038:  83- 
413,  942;  00-182 ;  01-169; 
04-277,  611  :  05-513  ;  07-673  : 
08-2:55;  101-986;  lO2-,330 ; 
104-447;  105-277;  106-839; 
100-332. 

St.    Rep'r.    1.3-.565:   60-171. 

Civ.  Proc.  21-.'l79. 

N.    Y.   Super.   58-257. 

N.  Y.  Ann.  Cas.  1-11,  220:  2-211. 
224;  4-194;  6-45. 
45.3. 

N.  Y.  134-572. 

Hun,   10-186.   29.5,   301;  25-267. 

App.  DIv.  78-392  ;  87-100  ;  106- 
294;   112-749;   12.3-413. 

Misc.  14-300;  26-86.  451. 

N.  Y.  Supp.  35-1057;  84-67; 
1O6-606;  107-1110. 

N.  Y.  Ann.  Cas.  2-211. 
454. 

N.    Y.    138-192;   174-285. 

Hun,  6.3-414:  71-4. 

App.  Div.  1-5.59:  6-3^8;  7-:i86: 
0-249:  23-362;  41-503:  51-245; 
78-392. 

Misc.  12-397:  15..353.  478:  16-96. 
557;  20-37;  30-610;  45-175; 
47-363. 

N.    Y.     Supp.    48-239 ;    64-077  i 
04-7. 
466. 

Hun,  10-37. 

App.   DIv.  2-429. 

Misc.  16-96,  97:  20-37. 

N.  Y.  Supp.  44-311. 
466. 

Hun,   25-267:   66-403;   81-85,   89. 

App.   DIv.   16-618. 

Misc.   6-78;   l«-9<'>,    97:   23-.36. 

N.  Y.  Supp.  44-10.-.7;  51-481;  62- 
1129;   01-17. 

Abb.   N.  C.  20-403. 

N.  Y.  Ann.  Caa.  1-66. 
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457. 

Hun,  81-299. 
468. 

App.    DIv.    38-314;    04-497 :    74- 

415;   77-213:   84-404;   O7-150. 
Mlac.   7-419;   12-459;   13-77:    18- 

354,  5C8. 
N.   Y.   Supp.  30-410;  34-256:  57- 

10;  72-230;  84-573;  80-649. 
Abb.  N.  C.  31-145. 
450. 
App.  Dlv.  «4-497;   78-632;  84- 

464;   07-151. 
Misc.  7-419;  11-621;  18-354,  568. 
N.  Y.  Sm)p.  30-410:  34-178;  72- 

230;  S4-i>73;  80-649. 
Abb.  N.  C.  20-338;  31-145,  483. 
400. 

Hnn,  87-363. 

App.     Div.    4-433:     25-186:     .34- 
127  ;  38-314  ;  74-415  ;  84-464  ; 
X17-298. 
MIbc.   13-77:   18-3r)4,   568. 
N.  Y.  Supp.  34-178;  54-606;  77- 

646;    82-995:    102-211. 
Abb.  N.  C.  2JI-339;  31-483. 
N.  Y.  Ann.  Cas.  7-122,  n. 
401 


App.    Dlv.   34-127. 
Misc.   ""  "^^     -'^  • 


«..o...   18-599;   10-592:  52-8. 

N.    Y.   Supp.   44-406;  54-600. 

Abb.  N.  C.  31-46. 
402. 

Misc.  7-420. 

N.  Y.  Supp.  08-557. 

Abb.  N.  C.  31-147. 
403. 

N.   Y.    Supp.  08-557. 

N.  Y.  Ann.  Cae,  7-123,  n. 
464. 

N.  Y.  115-520. 
405. 

Misc.  80-468. 

N.   Y.    Supp.   08-.557. 

N.  Y.   Ann.  Cas.  7-123. 
Miibd.  7. 

App.   Div.   104-181. 
400. 

Hun.  38-301. 

N.  Y.   Supp.  08-66,   567. 
4<J7. 

p.     Div.    4-434;     38-314;     05- 


""%. 


Ml.sc.  13-77. 

N.   Y.    Snpp.   57-10:   88-403. 

N.  Y.  Ann.  Cas.  7-123. 
4&S. 

App.    Dlv.    00-.59. 

Misc.    22-554:   42-r)41. 

N.   Y.    Supp.   80-fM;   00-657;   02- 
240. 

Civ.  Proc.  21 -n. 

Abb.  N.  C.  17-425. 

Dcm.  2-642. 
400. 

App.  Dlv.  00-fi9. 

Misc.  7-419;  27-540,  28-313;  30- 
865. 


N.  Y.  Supp.  74-927;  00-657;  02- 
240. 

Abb.  N.  C.  31-145. 
470. 

Hun,  17-543. 

App.   Dlv.  101-180. 

Civ.  Proc.  0-146. 

Al)b,  N.  C.  11-100;  17-391. 
471. 

N.  Y.  133-61. 

Hun,  72-3a3. 

App.  Dlv.  00-312 ;  84-396 ;  106- 
294. 

Misc.    17-841. 

N.  Y.  Supp.  70-75;  04-611. 
472. 

Hun.  34-431;  02-305. 

N.  Y.  Supp.  02-240. 

Civ.  Proc.  O-305. 
473. 

N.  Y.  134-572. 

App.  Div.  38-250:  00-312. 

N.   Y.  Supp.  70-75. 

Civ.    Proc.    14-334;    10-263. 
474. 

App.  Div.  80-53. 

Misc.  28-310. 

N.  Y.  Supp.  80-233. 

Weolf.   DlK.   10-44T. 
475. 

N.  Y.  17-218. 

Barl).  25-3:^6. 
470. 

Hun.  14-595. 

Civ.   Proc.  0-146. 

Abb.  N.  C.  17-391. 
477. 

N.  Y.  100-267. 
478. 

App.    Div.    112-14. 
470. 

Hun,  01-47. 

App.  Div.  85-604  :  120-666. 

N.  Y.  Supp.  83-,'J58;  105-474. 

St.   Rop'r.  O-S09. 

Civ.   Proc.  21 -.39. 
480. 

N.   Y.    Supp.    102-209. 

App.  Div.  110-888. 
481. 

N.  Y.  02-139;  111-547;  108-540: 
100-109. 

Hun,  14-167:  88-294:  41-260. 

App.  I>iv.  20-575:  30-217:  :JT- 
521:  58-601;  03-202;  07-320. 
358  ;  70-414  ;  88-182  ;  04-4  42  ; 
100-339;  110-659;  112-14; 
118-S32:  110-924;  120-661. 

Misc.  24-455;  28-118;  83-695;  4«- 
54:   41-125;  50-281. 

N.  Y.  Supp.  50-78.  740;  71-279; 
74-506  ;  85-190  ;  88-235  ;  »7- 
55,  S'29;  08-382;  100-4G6 ; 
103-s:>,5.    1056. 

AblK    N.    C.    13-215;   18-201. 

Civ.  Proc.   10-.-.3:  21-27. 

N.  Y.  Ann.  Cas.  2-278. 
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Snbd.  1. 

N.  y.  47-360;  Bl-108;  73-292; 
04-302;  104-543. 

Hiin.  43-433. 
Snbd.  2. 

N.  Y.  42-fi3:  48-71;  50-1:  54- 
270;  B9-176;  75-1;  76-284;  Sl- 
296:  83-245;  84-428;  "88-38: 
89-156;  97-370;  105-278;  107- 
61;  113-662;  114-411;  125- 
280;  130-510;  132-518;  158- 
433:  158-493;  165-289;  167- 
lOO;  169-118. 

Hun.   10-582;  31-433:  87-102. 

A  pp.  Div.  13-567;  20-227;  22- 
104;  24-443;  28-227:  30-510; 
37-524;  42-479:  44-368;  88- 
553  ;  W8-501  ;  112-502  ;  114- 
107;  119-924. 

MIsr.  7-24:  9-58;  17-33:  20-282; 
36-160,  834;  50-48  ;  56-570. 

St.  Rep'r.  9-719;  29-660;  39-413; 
46-571;  49-422;  59-379. 

Civ.  Proc.  4-117;  9-164;  16-213; 
17-439;  23-236. 

Abb.   N.   C.   20-236;  21-467;  28- 
432:  28-267. 
Sabd.  3. 

N.  Y.  199-202;  169-113. 

11  nn,  35-285:  66-196. 

App.  DIv.  50-288;  118-467. 

Misc.  12-4. 

St.  Rep'r.  49-180. 
483. 

N.  Y.  170-42. 

Hiin,  41-257;  90-507. 

App.  Dlv.  49-640:  66-481;  68- 
313;    89-38:    91-184.    416:    96- 

.     203  ;  117-152,  811  ;  119-480. 

MlRC.  9-308;  30-.3ai. 

N.  Y.  Siipp.  35-962:  61-348:  62- 
891;  73-301:  8.%-89:  86-321, 
959;   89-206;   102-.^n9. 

St.  Rop'r.  12-126;  14-702;  15- 
903. 

Civ.  Proc.  15-206. 
484. 

N.  Y.  50-4S7;  56-332:  68-394; 
75-567:  94-22:  99-249:  117- 
442;  138-281;  151-186;  163- 
86;  169-113;  170-42;  174- 
281;  184-51;   191-327. 

Hun,  31-.598;  32-332;  33-290; 
37-102.  518;  40-60;  41-573;  43- 
514;   74-26. 

App.  Dlv.  6-172;  8-43;  10-269, 
517:  27-71:  29-572:  30-.='>S4: 
31-494;  32-634;  39-22;  47-516; 
52-588:  58-186,  304:  60-.-,27; 
62-192;  68-192:  74-147;  79- 
360;  82-544:  88-541;  100-365; 
110-904  :  112-20,30  ;  lH*-:]55  ; 
117-30,  1.52. 

Ml3c.  9-18:  13-.370;  17-712:  18- 
648;  30-fiOl:  33-361:  :i4-«.':4: 
.16-01:  43-.'m6:  4.'5-129.  rv>6. 
470,  41M:  46-175:  50-4S :  51- 
351 ;  55-390  ;  56-376  ;  57-22« 


N.  Y.  Supp.  34-543;  48-241;  51- 
1014;  61-30;  68-578;  69-952; 
77-518;  81-539;  85-101,  153. 
982;  91-881.  986;  92-725, 
749;  97-829;  100-.526.  674; 
1O1-606:  102-359,  1030;  105- 
200;   107-1060;   109-387.  453. 

St.  Rep'r.  7-159;  13-a52;  17-383. 

Civ.  Proc.  9-144,  220;  11-430; 
15-253. 

Abb.  N.  C.  20-222:  23-180;  24- 
107. 

N.  Y.  Super.  57-12. 
Subd.  1. 

Am).   Div.  82-547;  93-408;  112- 

Mfsc.   62-193. 
Si.    Krp'r.  5-143. 
Civ.   J'roc.  9-144. 
Snbd.  2. 

N.   Y,  97-.')94:  151-188. 
App.  Div.  1O0-365;  117-152. 
Mfsc.    14-557:  39-111. 
N.   Y.  Snpp.  36-3;  78-209. 
St.  Rep'r.  .38-106. 
N.  Y.  Super.  52-301. 
Snbd.  3. 

N.   Y.   151-188. 
App.  Dlv.  100-.365;  117-152. 
Snbd.  4. 

N.  Y.  97-247. 
N.  Y.  Siipp.  65-320.  • 
N.   Y.   Super.  52-301. 
Snbd.  6. 

N.   Y.  58-237:   129-189;  139-541. 
Hun.  9-329:  51-124. 
N.  Y.  Supp.  65-321. 
Snbd.  6. 

N.   Y,   182-37,   499. 
App.   Div.   93-408. 
St.   Rep'r.  38-106. 
Civ.   Proc.  6-124. 
Snbd.  7. 

Hun.  35-72. 
Snbd.  8. 

N.   Y.   168-168. 
Hun.   17-547. 

App.   Div.   82-547;   93-408, 
St.   Rep'r.  31-137. 
Snbd.  9. 

N.    Y.    56-371:    64-180;    10.8-452; 

135-239:  151- IRS. 
Hun,  17-547;  40-259:  5O-.-i90:  53- 
619:  63-35:  64-22;  70-261;  82- 
366;  87-601. 
App.  Div.  6-548;  13-278:  35-531; 
45-354;    82-546;     83-244;     89- 
440;    101-256;    112-27;    117-. 
154,  843. 
Misc.  5-53;  6-155;  10-6;  15-235; 

30-394;  33-437;  39-111. 
N.  Y.  Supp.  5-1.35;  15-857;  19- 
8.S3;  53-330;  54-463,  822:  60- 
820:  62-391:  61-319:  65-321; 
68-422.  10S2;  90-432;  98-104. 
Si.  Uepr.  3-107.'  5-113;  6-768; 
12-105;     31-137;    32-322;    34- 
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NOTES. 


897;    36-227;    88-870;    40-209; 

41-106;     43-595;    46-844;    58- 

441. 
Civ.  Proc.  5-139:  8-91;  9-53, 144. 
Abb.  N.  C.  28-435. 
N.  Y.  Super.  62-370. 
Daly,  11-115. 
SnlMl.    lO. 

App.    Div.    82-547. 
Misc.  50-48  ;  56-162. 
48T. 

N.  Y.  130-389. 
App.   DIv.  20-215;  29-572. 
Misc.  13-137,  759. 
488. 
N.     Y.     83-14;     86-384;     87-250; 

111-544;      110-356;      124-253; 

1 34-539 :       1 30-389 ;      157-31 1 : 

160-532;      171-579;      174-2S1; 

180-333. 
Hun.  32-874:  34-604:  63-212:  68- 

207;    77-427;    70-893;    85-502; 

00-593. 
App.  DIv.  12-168:  13-9:  20-215: 

23-590:     29-575:     41-512:     49- 

*/ffI',  65-121;  66-500;  67-70;  T4- 

62:  75-518;  77-617:  70-42;  83- 

244:    84-377:    87-;^13:    03-404: 

98-565 ;       106-330 ;       111-813 ; 

112-159;       113-57;       114-424, 

745;  >l<i-495;  110-387;  120- 

737. 
Misc.   6-588:   0-598;   16-483;   17- 

692:    21-558:    25-551:    28-1.^,3; 

80-251,  659:  3.1-65;  36-10;  37- 

768;     .1v8-54;     30-527;     41-314; 

45-37. 
N.    Y.   Supp.   4-709:   30-873:   .10- 

94:  47-733:  54-1065:  58-87;  64- 

521;    73-603;    76-019.    042;    77- 

202:  78-336:  70-286.  .303:  82-44. 

817;   84-323.    753:    87-878;    88- 

700:     00-848.      977;     04-401; 

06-639.    946:   07-673.   829:    08- 

286;   1O1-1018:   107-406,   S<t.T 
St.    Rep'r.    15-.'S8S:    21-440:    31- 

256:    32-273:     35-200:     36-8.-^9; 

.17-214:     38-0.56:     41-469;     44- 

294:  52-93:  53-.360. 
Civ.  Proc.  6-352:  12-283. 
Abb.    N.    C.    10-276;   24-458;   30- 

428 
N.  Y.*  Ann.  Cas.  10-279,  n. 
SiiImI.  1. 

.     N.   Y.   63-176;   111-544. 
Iliin,   35-456. 
App.    Div,   44-420. 
Ml«c.  20-49. 
N.  Y.  Supp.  45-741. 
Civ.  Proc.  18-405. 
D.Tly.   13-3C5. 
Bnbd.  2. 

x\.     Y.    42-283:    66-459:    74-405: 

SS-1.52:        108-445;        lll-.-)44: 

1  ."so-'jrM. . 

nun,  85-550. 
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App.  DiT.  67-502;  81-886^ 
Misc.  20-49. 
N.  Y.  Supp.  45-741. 
N.  Y.  Ann.  Cas.  2-278,  n. 
Subd.S. 
N.     y.    40-410;    a8-52;    114-359: 

122-6.32;      133-661;      157-301; 

159-205. 
Hun,  31-599:  87-648:  59-556. 
App.  DIv.  67-73;  81-212. 
Misc.  8-356:  18-427. 
N.  Y.  Supp.  28-695. 
St.  Rep'r.  43-459. 
Snbd.  4. 
N.    Y.    53-637;    77-164;    79-390; 

101-143. 
Hun.     22-446;     83-419;     86-569; 

50-371. 
App.   niv.  17-248:  68-180. 
Misc.   20-49;   39-708;   52-876. 
N.   Y.  Supp.  45-741. 
Civ.    Proc.    14-109. 
Abb.  N.  C.  26-218. 
Daly,  13-305. 
Snbd.  5. 
N.    Y.  64-4;   88-29;  94-286;  96- 

444;  165-183. 
Hun.    18-141;    .1,1-120:    48-207. 
App.  DIv.  2O-160;  77-450,  464; 

123-46. 
Misc.  23-600. 

N.   Y.   Supp.   10-303;  63-420. 
Abb.  N.  C.  16-409. 
Snbd.  6. 
N.  Y.  28-438;  3.1-43:  87-372:  38- 

39:  45-708:  47-493:  62-475;  <»- 

489;  120-243. 
Hun,     15-482:     24-450:     32-888; 

36-41:   41-572:   64-.583. 
App.    DIv.    14-261;    30-418;    74- 

62;     77-456;     78-207;     84-430: 

03-321:    05-433. 
Misc.    88-54. 
N.   Y.  Supp.  10-303. 
St.  Rep'r.  40-605. 
Civ.  Proc.  4-237:  17-60. 
Abb.  N.  C.  15-477. 
Snbd.  7. 
N.  Y.  38-21;  50-487:  56-.132:  58- 

237:     60-427;     90-286;     94-22: 

06-444:    1 65-188. 
Hun.  5-5,33:  26-109;  41-572;  82- 

367;  00-359. 
App.    DIv.    60-548:    67-502:    88- 

216;  04-410;  95-434;  113-802. 
MIse.   lO-O:   11-207:   1.1-759:    16- 

96:  39-640;  50-49;  52-193. 
N.   Y.   Supp.  35-942. 
St.  Rep'r.  46-933. 
C\v.  Proc.  7-58;  9-36. 
Snbd.  8. 
N.   Y.  40-410:  71-1:  73-211:  77- 

171:     83-100;     90-286;     92-76: 

1  Ol  -328 :      1 23-458 ;      143-665 ; 

i5(;-4r.i. 

Ilun.  50-,'i73:  02-25. 

App.    DIv.    73-145:    79-41. 


NOTES. 


MIsr.  8-866;   11-207;  20-49;   40- 

54 
N.   Y.    Siipp.  28-695;  45-741. 
St.    Rep'r.    11-283;    36-211;    39- 

279. 
Civ.  Proc.  13-74. 
I  Abb.  N.  C.  15-432. 
4tSO 
App.   DIv.  111-813. 
Misc.  37-251. 
N.  Y.  Supp.  39-94;  89-G98;  98- 

286. 
490. 

N.  y.  108-445;  134-539. 

Hiin.  33-419. 

Add.  DIv.  40-526;  75-518;  82-80; 

§0-550;   110-67. 
Misc.   8-492:    16-96:    18-427:   20- 

49  ;  24-487  ;  40-54  ;  46-404. 
N.   Y.   Snpp.  28-778:  45-740:  58- 

85 ;   78-336 ;   79-751 ;  81-795 ; 

86-412  ;   92-575  ;  98-286  ;  101- 

186. 
Oiv.  Proc.  21-383. 
491. 

N.  T.  Supp.  98-286. 
492. 

Hun,  77-427. 

App.   DIv.  63-292. 

Mtac.   24-389;   27-97;   54-158. 

N.    Y.     Supp.     65-812;     98-286; 

103-822. 
Oiv.  Proc.  19-448. 
493 
Hun,  77-427. 
App.   DIv.  2-559;  99-30. 
Misc.   19-216. 
N.  Y.  Supp.  44-419;  47-264;  90- 

711;  98-28*;. 
Civ.  Proc,  19-448. 
494. 

N.  Y.   108-128:   128-45;  139-332. 

Hun,  70-371:  77-427. 

App.     DIv.     1-222:     23-395;     53- 

292:    58-356:    66-507;    77-314; 

86-516 :        89-540  ;        1 03-279  ; 

104-197;     110-136;     113-81; 

12O-170. 
MI.«5r.   6-45:    10-205:    18-648:   26- 

421;    31-204;    32-47.    639:    33- 

126;  34-51:  36-7:  37-159:  39- 

545;     41-314.     474;     42-274, 

413;   48-199. 
N.  Y.   Supp.  57-155:  66-812:  66- 

480:    72-45;    73-381;    74-838; 

79-245:   83-762:   92-1052;   93- 

505;  97-02;  98-286,   1018. 
Civ.  Proc.  19-448. 
N.  Y.  Ann.  Cas.  1-74,  206;  8-386; 

9-409. 
495. 

N.  Y.  128-49. 

Hun,  80-26. 

App.  DIv.   1-222;  113-81. 

Misc.  7-2;  9-56;  20-49;  39-547. 

N.     Y.     Supp.     45-740;     85-577; 

98-286,  1018. 
St.  Upp'r,  34-294;  41-576. 


SiiImI.  1. 

N.  Y.  S8-258. 
Snbd.  2. 

Hnn,  47-283. 
Sabd.  3. 

Hun.  21-326. 

St.   Rep'r.  42-604:  62-260. 

Abb.    N.    C.   20-345;   22-306;   30- 

294. 
Snbd.  4. 
N.  Y.  90-29.3. 
Hun,  44-343. 

App.    Div.    23-395;    40-526. 
Misc.  24-487. 
N.  Y.  Supp.   15-555;  53-880;  58- 

85. 
Civ.  Proc.  4-368;  10-99. 
Snbd.  5. 
App.   Div.   23-305;  44-590. 
Misc.  36-10. 
St.   Rep'r.  28-71. 
496. 

N.  Y.  128-45. 
Hun.  80-26. 

App.   DIv.   1-222;  40-526. 
Misc.  20-49;  24-487. 
N.  Y.   Supp.  45-740;  58-85;  98- 
286. 
497. 

N.  Y.  37-600;  174-274. 

App.    Div.    9-249:    29-3:    41-200; 

83-252;  117-30;  119-333. 
Misc.  39-218. 
N.  Y.  Supp.  56-480;  79-393;  98- 

286;    1O1-1088. 
How.  9-378. 
Keyes,  3-157. 
498. 
N.   Y.  119-348:  128-45,  58:  129- 

237;  136-655;  150-44;  171-570*, 

180-333. 
Hun,    76-223;    77-103;    79-540. 
App.    Div.    2-288:    13-9;    14-261: 

20-116,     215;     23-590:     42-451: 

43-560;     82-80:     84-;i77.     430; 

93-321;      95-434;      107-137 ; 

109-559;    114-424.    745;    1H5- 

495;   119-387;   120-737;  123- 

46. 
Misc.    6-588:    6-.3a3:    9-598;    lO- 

327;     13-137;   22-279.  283.   436; 

27-203:     28-153;     30-659:     32- 

284:     37-768;     41-313;    42-30; 

44-16. 
N.   Y.  Supp.  29-934;  SO-860;  4K- 

821,   1072:  50-927;  64-520;   76- 

942;    84-753;    87-878;    88-700; 

94-954;     96-639.     946;     97-673; 

98-286;  101-1018;  107-883. 
St.    Rep'r.    14-909;    16-587. 
Civ.    Proc.    14-365;    21-383. 
N.   Y.   Ann.  Cas.  1-266. 
499. 

N.    Y.    107-61:   tOK-12:   114-359; 

119-348;  122-6,'?!;  124-24,  108; 

1 28-58 ;        1 29-237 ;       133-407 ; 
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13O-0."ifi:  141-199:  lf50-44;  172- 

471;  iso-3;j;i:  i8«-i8. 

Him,  72-392:  7G-223.  544:  77- 
103;  78-442;  79-540;  HI -21: 
82-304;  8.-5-173.  r>09:  86-307; 
87-426;  fM>-.->a3;  »1-612. 
.  App.  Dlv.  2-83.  288:  «-548;  8- 
335;  12-lCS;  13-9,  337:  l«-4r>2, 
625;  18-5G(J;  20-116.  lOo.  215; 
23-590:  24-444;  33-41;  39- 
418;  43-560:  44-162:  67-73, 
439;  73-142:  79-42:  80-343:  83- 
216:  84-430:  89-.'585;  93-321; 
96-434;  107-137;  109-559: 
111-813:  112-159;  114-424, 
745;  116-495;  119-387;  123- 
46. 

Misc.  6-588;  6-80.  393;  8-476:  9- 
598;  10-6;  13-71,  137;  16-536; 
17-697:  18-113,  175;  22-279. 
283,  436:  23-600;  28-118;  30- 
659;  32-284:  37-768;  41-314; 
42-30;  44-16;  46-37;  66-72. 

N.  Y.  Snpp.  29-934:  30-567.  860, 
994;  46-64;  48-821.  1072:  50- 
927;  66-338:  60-609;  64-520; 
74-656;  76-942:  82-44:  84-753: 
86-654:  87-878:  88-700:  89- 
693;  90-848;  94-954;  96-36; 
96-366,  946;  97-673;  101- 
1018;  106-1100;  107-883. 

Pt.  Rep'r.  60-756. 

Civ.  Proc.  14-106.  246,  297. 

N.  y.  Super.  67-28. 
BOO. 

N.  Y.  130-511;  166-256;  184- 
119;  191-461. 

Hun.  25-586;  32-413;  83-143; 
66-333;  71-525;  92-2. 

App.  Div.  20-12;  36-573:  67-211; 
68-190;  61-65;  67-411;  69-280; 
74-44;  76-367;  77-314,  416;  80- 
150;  84-S0<5.  439;  86-108:  86- 
.546;  87-313.  494;  88-182,  497; 
91-304:  98-308;  95-l(M;  97- 
642;  100-352;  104-21 ;  109- 
559;  ll€l-857;  117-526,  834; 
1 18-01  ;  1 19-480 ;  120-249. 
6<n  ;   122-609  ;  123-809. 

MIhc.  6-305:  7-,T21;  11-86;  12- 
«n;  19-400.  426:  22-27ti,  280; 
26-13:  30-1.15:  81-378;  82-164, 
661;  33-125.  ,'372:  34-50,  89,  310, 
4n.S,  628,  6J«;  36-318;  36-251; 
37-158.  197,  2,^2;  38-294;  39- 
545,  635;  40-552:  41-314:  42- 
76.  274  ;  46-324  ;  46-300,  303, 
404,  446;  47-109,  238;  6«-472. 

N.  Y.  Supp.  83-714;  48-789;  49- 
401,  46.5;  63-662,  828;  66-470; 
64-494:  66-119:  68-325:  09- 
1116:  71-144;  72-641;  73-641; 
74-601.  837;  76-291;  77-229, 
896;  79-245:  80-518.  .5.'i2.  015; 
82-531:  84-32.H.  mA:  86-197: 
H8-52S:  90-21W:  91-S2^-  1»a- 
575;   93-1S9,   3:^4,   480;   UH-^m ; 
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98-232  :     lOO-lin  :     102-0^7  • 
1O3-1026:    107-490;    108-8S1 
St.    Hep'r,    1-527;   8-501:    45-<{3G. 
Civ.  Proc.  5-176:  6-41;  9-Hl 
Abb.  N.  C.   18-151:  24-156. 
N.   Y.   Super.  69-420. 
N.  Y.  Add.  Cas.  8*389;  9-242,  409; 
10-173. 
Snbd.  1. 

N.  y.  46-468:  47-4.30;  74-61;  »4- 

329;  98-511:  101-348:  110-151. 
624;     116-650;     124-536;     142- 
134;  170-1. 
Hun.    24-.348:    83-367.    545:    46- 

246;    43-309;    69-136;    78-51. 
App.  Dlv.  6-129:  13-183;  17-329; 

24-1. ^>3:     26-.355;     62-437;     65- 

176;  80-5. 
Misc.  11-022:  16-631;  17-33;  22- 

53a:  88-294. 
N.  Y.  Supp.  29-276;  32-794;  68- 

682:  72-641. 
St.    Rep'r.    16-177;    24-418:    37- 

643:  49-38;  67-247.  684. 
Civ.   Proc.  4-9,  342;  6-374;  9-97: 

14-444. 
Abb.  N.  C.  16-260,  270;  23-401. 
Snbd.  2. 

N.  Y.  47-487:  60-19;  76-511:  81- 

468;     143-167:     164-288;     157- 

214;  167-1  S:J;  168-117. 
Hun,    43-525:   60-240:    70-23. 
App.  Dlv.  11-99;  48-557;  68-190: 

80-2:  84-106. 
Misc.  20-50;  22-581;  24-555;  26- 

10. 
N.  Y.  Supp.  6-501.  559. 
St.     Rop'r.    4-128;    7-93;     11-86; 

36-915;     39-142;    46-536;    63- 

438 
.Civ.   Proc.  16-213. 
Abb.  N.  C.  18-377. 
N.  Y.  Super.  49-205;  60-405. 
N.   Y.   Ahu.  Caa.   10-361. 
601. 
N.  Y.  47-426;  58-240;  66-019;  67- 

103;    67-48:    HO- 162.    500:    87- 

501;    88-2,58;    89-4S^:    97-410: 

107-40:  110-55:  122-367:  124- 

108;      128-63:      131-149;      132- 

475.     .522;     137-240;      143-544; 

166-404  ;      166-255 ;      166-256 ; 

186-364. 
Hun,  30-.522:  38-481:  41-162;  68- 

376;  61-178;  69-92;  70-23:  71- 

525;     77-407:     78-21;     86-556; 

86-276:  88-258;  92-396. 
App.    Dlv.   4-424:    12-81:    15-104: 

17-24.S:     18-.566;     23-395;     25- 

20S:     20-.5.54:    27-610;    40-526; 

44-.58:{:  47-53;  49-586;  60-138, 

.317;    61-49;    62-261;    67-211; 

58-252:     67-412;     72-213:    73- 

38:     8O-1.50:     81-386:     82-200. 

024:    84-2.30:    86-3«7;    91-;«:i; 

9H-575 ;       100-413 ;       106-271 ; 
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113-C02;    110-721;     118-207. 

407,  411 ;  1«0-500. 
Misc.  12-376;  10-97;  17-509;  20- 

49.    504:    22-104;    23-512:    24- 

r)87;    26-569;    2«-723;    29-522; 

33-758;     34-50.     58S;     :16-102; 

42-061  ;    44-56  ;    45-349  ;    47- 

Cll;   40-96,    99;    64-594;    6«- 

164. 
N.   Y.    Supp.   6-549;   16-555;   2«- 

871;  38-50;  4G-34;  47-717:  4S- 

226,  808;  60-1008;  62-1024;  63- 

881;    66-1028;   6S-R5,    SflO;    «1- 

581,    970;    62-244:    63-942,    978; 

64-391.    749:    66-379.    711;    6K- 

542.    812;    78-641;    76-191,    SH; 

*ii>-552:  81-381.   452.   1052;  H3- 

760;     S6-843;     00-344:     » 1-1 79, 

570;  »l-456;  06-716;  »8-772 ; 

103-554,  873;  164-1118;  106- 

119. 
St.    Uep'r.    12-507;    15-135:    23- 

356;     28-446:     34-0:^1;     39-981; 

41-577;  43-371;  44-252;  64-89: 

67-247. 
Civ.    Proc.    10-189,    236;    13-90; 

10-58;  21-82. 
Abb.   N.   C.  23-60.  268. 
N.  Y.  Super.  60-364. 
Daily   Reg.   33-1421. 
N.  Y.  Ann.  Cas.  9-242;  16-361. 
8nbd.  1. 

N.    Y.    66-420;    61-226;     82-271; 

84-272;  93-552:   118-258:   128- 

295:  131-72:  132-472;  148-547; 

144-44:    166-171. 
II un.  22-52;  33-465;  37-387:  44- 

10:      60-.5S9;      62-226:      65-77: 

67-142;    72-46.^:    81-420. 
App.     1)1  V.    30-477:    ;88-.5.50:    49- 

200;  67-410;  73-40;   76-510; 

120-600. 
Misc.    10-120,    223;    16-.341;    21- 

512.  713;  27-147:  33-428. 
N.    Y.    Siipp.    31-7:    62-.S87:    66- 

420  :  64-156 ;  78-600  ;  87-717  ; 

96-403. 
Bt.     Uop'r.    14-97;    17-181;    19- 

4 SO  :  36-278  :  3N-477  ;  39-171  ; 

49-299;    63-438. 
CJv.  Proc.  4-367;  8-120.  335;  16- 

53,  230. 
Abb.  N.  C.  15-177. 
N.  Y.  Ann.  Cas.  6-238. 
Snbd.  2. 

N.   Y.  66-17;  82-10;  84-272;  89- 

508;  164-119. 
II  un.     40-497;     43-525;     44-343; 

63-626;  66-264. 
App.     DIv.     6-517:     63-.^45;     72- 

213;  84-230;  118-770. 
Misc.  7-152;  14-485;  ie-.341;  17- 

353. 
N.  Y.  Supp.  67-950:  168-098. 
St.  Rep'r.  39-.313;  43-1.55. 
Civ.   Proc.   7-291:   10-69:   11-210. 
Abb.  N.  C.   15-342;  20-222. 


r>o2. 

N.  Y.  107- JO:  166-404:  186-364. 
II  un.     42-283;     60-240'     85-414; 

92-301, 
App.   Div,   10-194;  82-624;  113- 

002. 
MI.sc.  12-57;  17-569;  2O-504;  80- 

576. 
N.    Y.    Supp.    O-.^vtO:    33-.''.0:    49- 

972;  81-1052:  96-568;  98-772. 
Bl.     Uep'r.    24-918;    42-694;    45- 

490:  60-677. 
Snbd.  1. 
N.  Y.  66-270;  166-672;  169-.")48; 

164-119. 
Hun.     26-367;     36-339;     40-1S7; 

63-626;   66-502:   69-92. 
App.    DIv.    16-001;    32-492;    77- 

254  ;  110-672. 
Ml8C.    10-222;   12-198;    21-717; 

64-387. 
N.    Y.    Supp.    28-l0(M);    30-1058; 

48-140;  70-208. 
St.    Rep'r.    12-507;    23-356;    27- 

359:   63-162. 
Civ.  Proc.  10-84. 
Subd.  2. 
Hun,  24-97;  78-20. 
App.    Div.    26-205;    32-153:    92- 

165. 
Misc.   14-484. 
N.    Y.    Supp.    36-099;    86-1121; 

108-1042. 
Snbcl.  3. 
N.  Y.  92-76;   124-24;  139-534. 
Hun,  40-497. 

Misc.  13-41:  23-247;  24-578. 
N.  Y.  Supp.  2tM;0. 
Civ.   Proc.   lO-SO.  236. 
Abb.  N.  C.  26-293. 
603. 
Hun.   13-461. 
Misc.   12-197. 
Abb.  N.  C.  16-172. 
604. 

Misc.   12-197. 
666. 

N.   Y.  69-574. 

App.  DIv.  26-208:   119-087. 
MI.sc.   26-122:   49-99. 
N.    Y.   Supp.  66-1100. 
60<{. 

Hun.  41-278. 

App.  DIv.  14-433. 

Misc    8—150 

N.  Y.  Supp."  26-768;  29-303;  56- 

1100;   104-350. 
St.  Rep'r.  4-674. 
507. 

N.   Y.  107-35. 

Ilun.   74-123:  78-52,   80;  70-571; 

84-,5fH:  02-2. 
Api).   Div.  4-425:  27-519:  28-377: 

33-454:     37-010:     44-439:     68- 

357;  60-69:  73-112;  7T-416:  80- 

1.50;    103-279,    282;    113-834; 

119-480. 


NOTES. 


Misc.  9-308;  10-204;  14-332;  10- 

275,    624;    10-3.    16.    400.    426; 

ao-300;  22-531;  25-10.  13,  551; 

20-682:     30-155;    33-125;     34- 

50,    580;    35-320;    87-252;    30- 

547.    636;   44-208. 
N.  Y.  Supp.  20-263;  30-309,  945; 

33-332,    414;    50-509;    61-155 ; 

63-826:    60-258;     57-155;    68- 

826;    60-132,    728;    71-144;    76- 
.      402;    70-312;   80-552,   615;   02- 

1052;  103-1026. 
St.  Rep'r.  12-506. 
Abb.  N.  C.  20-209. 
N.    Y.   Ann.   Cas.   1-72;  6-68;  8- 

3S6;  0-409. 
50S. 

X.   Y.  100-329. 

Hun.  62-553;  74-123. 

App.  DIv.  52-449;  63-61;  77-416: 

wi-516;    103-275.    282;    106- 

156;  107-10;  113-660,  834. 
Ml.se.     14-322;     10-400;     25-245; 

:tO-43,  48:  33-132;  34-588;  35- 
.  320;  41-314:  46-146;  61-500. 
N.    Y.    Supp.   51-155:   55-62:   65- 

73;     67-1024;     70-369;     71-144, 

.348;    70-312:     83-762;    87-494; 

02-1025,    1052. 
Civ.   Proc.  23-187. 
Abb.  N.  C.  31-56. 
N.  Y.  Ann.  Cas.  1-73. 
500. 

Hun.  22-586. 
Misc.  12-197. 
N.  Y.  Ann.  Caa.  2-281. 
App.   Div.   114-603. 
51 0. 

N.  Y.  Supp.  00-1052. 
611. 

N.  Y.  136-458. 

Hun,  25-277:  63-191. 

App.  Div.  40-384;  00-500;  114- 

603. 
Misc.  15-124;  54-73. 
N.    Y.    Supp.    63-572;    85-528; 

104-494. 
Civ.   I»roc.   10-373. 
N.   Y.   Super.  48-208;  64-8;  57- 

120. 
512. 

II un,  25-277. 

App.  Dir.  40-384;  114-603. 

Woel£.  Dig.  16-213. 

App.    Div.    114-603. 
N.  Y.  Supp.  00-1052. 
614. 

N.   Y.   160-219. 

Hun.  87-245. 

App.  Div.  21-7:  22-476:  88-182; 

03-121:      100-352;      114-003; 

110-579. 
MIs« .  H-J24  ;  11-85  ;  lo-461  ;  46- 

575. 
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N.  Y.  Supp.  28-564;  32-814;  83- 
1047:    47-26-1:    48-30;    86-076; 
01-828;  02-736. 
St.  Rep'r.  4-127. 
Civ.  Proc.  10-63,  315. 
How.  54-211;  60-48. 
515. 

N.  Y.  166-257. 
Hun,  80-370. 
App.  Div.  02-165. 
N.    Y.    Supp.   86-1122;   80-564. 
Civ.  Proc.  1-204. 
616. 
N.  7.  125-660;  160-219. 
Hnn.  73-80;  74-424;  70-389;  86- 

65. 
App.  Div.  15-476:  61-607;  71-37; 
84«480;    86-546;    87-261;    0.H- 
121;  111-319;  116-301. 
Misc.  8-224. 
N.  Y.  Supp.  20-770;  44-486;  64- 

63;  76-678:  83-756;  84-319. 
Civ.  Proc.  10-66,  68. 
Abb.  N.  C.  21-63. 
How.  62-253. 

N.  Y.  Ann.  Cas.  4-219;  7-288w 
517. 
N.,Y.  81-251. 
N.  Y.  Super.  46-21. 
Weelc.  Dig.  0-274. 
518. 
Hun,     21-340:     26-661;     77-428: 

88-594 
N.  Y.  Supp.  34-891;  08-557. 

610. 

N.    Y.    07-370:    133-433;    170- 

439  ;  184-120. 
Hun,  02-242. 
App.  Div.  11-98:  30-418:  40-304: 

63-305;  86-46;   110-394. 
Misc.  11-218:  13-137:  14-S<):  29- 

624,  620  ;  30-529  ;  45-237  :  R0- 

472. 
N.   y.  Sunp.  28-564:  60-S96:  «I- 

188;    71-929;    82-1005;    07- 

88 
N.  y'.  Super.  50-805. 
620. 

N.  Y.  87-40:  138-291;  188-55. 
App.     Div.    38-09;    03-166;    04- 

-440. 
Misc.  20-572:   40-336. 
N.  Y.  Supp.  88-235. 
Civ.  Proc.   14-8. 
How.  64-509. 
Law  Buil.  4-18. 
521. 

N.  y.  13O-406;  135-458. 

Hun.     36-168:     4.S-521:     60-23r>: 

60-292;  77-427;  78-57;  70-ir.4: 

85-84:  87-.'l40. 
App.    DIv.    35-186.    608:    40-623. 

40-422;  58-234:  50-ri2:  61-190; 

7.'f-.^00;  lOB-.^O;  108-317;  114- 

l.iO;    115-351;    116-82;    llO- 

38-J.    391. 


NOTES. 


Misc.   S-472;   26-39;   27-122:   41- 

(518. 
N.   Y.   Siipp.   55-179:  5«.3fi2:  5»- 

516:     «3-422:     flH-S06:     «»-8«; 

70-437  :  70-851  ;  »5-788 ;  97- 

234;  »0-018;  J  01-241, 
St.   Kep'r.  3-175. 
N.  y.  Ann.  Cas.  2-118. 
5;S2. 

N.    Y.    114-518;    185-189:    160- 

217;  184-157. 
Hiin,  46-1;  61-248;    65-358;    61>- 

456;   73-80;   82-296:   86-36. 
App.    Div.    16-205;    20-167;    22- 

546;    28-212;    80-287;    31-301; 

38-162;    49-422;    60-533;     61- 

390;    62-421.    433;    65-112;   69- 

448;  76-114;  80-6:  81-143:  84- 

480;  89-92;  96-l47;  97-54.  67; 

98-210;  111-319;  116-400. 
MiRC.    7-542;    8-225;    9-390;    11- 

47;  15-26;  17-33;  19-426:  22- 

100.    538;    26*79,    696:    27-704; 

40-905;  44-497;  45-340. 
N.  Y.  Supp.  48-631.  1054;  61-967. 

56-542;    63-422:    70-1130:    71- 

62;    72-578;    74-1026;    78-782; 

80-1085;    87-768;    88-745;    89- 

658  ;  90-340  ;  97-744. 
N.  Y.  Super.  59-141. 
N.  Y.  Ann.  Cas.  5-62. 
523. 

N.  Y.  108-242:  131-490. 

Hun,  33-238:  66-37. 

App.  IMv.  117-471. 

Mlsr.     8-540;     32-288;    48-404; 

54-249. 
X.   Y.   8npn.   29-7S7:  3-4-784:  66- 

:m\;    95-910;    1 02-620 ;    104- 

397. 
nv.   Proc.  6-30:  14-3. 
Abb.  N.  C.  21-214. 
524. 

X.   Y.   110-150. 

lli-n.  46-397. 

App.    Div.   84-306;   99-247.' 

Mlsf.  26-202. 

N.    Y.   Supp.   82-642. 

Civ.    Proc.   14-413;  21-23. 

Abb.   N.   C.   14-36. 

I>.Mn.  2-429. 

r»a5. 

Hun.  3:^-152:  61-49. 

App.      Div.      86-562;      114-28.-); 

121-63.'>. 

Misc.    29-573:    32-107.    429;    40- 

206;  43-.'>90;  49-306. 
X.   Y.   Supp.  65-428:  06-745:  83- 

1010;    89-525;    99-769;    106- 

303. 
St.    Rep'r.   39-825. 
Civ.  Proc.  7-447:  8-443;  21-60, 
We«»k.   Dig.    23-286. 
X.  Y.  Ann.  Cas.  7-374. 
Siibd.  1. 

X.    Y.   133-278. 

App.  Div.  47-392;  117-124. 

N.  Y.  Supp.   102-386. 


^Ifi 
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Siibd.  3. 

Hun.  24-348:  27-370;  41-59;  46- 

398;  74-347. 
App.  Div.  84-306. 
Misc.     18-628;     26-202;     27-496: 

31-275. 
N.  Y.  Hupp.  55-1004;  68-411;  64- 

42. 
St.  Rop'r.  2-275. 
Civ.   Proc.   11-5;   15-264;  19-21.3. 
Abb.  N.  C.  20-4. 
Daly.  13-36. 
626. 

N.    Y.    54-574;    94-574:    llo-l.-O. 
Hun,  25-1,18;  27-369;  41-58;  49- 

471;  61-49. 

pp.     Div.    44-31;    52-482;    90- 

247;   114-285. 
MiMC.    7-360:   17-736;   24-.')2;   32- 

107;   43-589;    49-306. 
N.  Y.  Supp.  60-407;  65-114,  427; 

89-525;  99-709. 
Civ.   Proc.  9-76;  14-443;  19-241. 
Abb.    N.   C.  20-2. 
Weelc.  Dig.  16-211. 
N.  y.  Ann.  Cas.  7-374. 
627. 

Hun,  33-143;  73-211. 
N.   Y.   Supp.   48-866. 
How.  67-230. 
628. 
N.  y.  62-596;  74-807. 
Hun,   13-494;  25-151. 
App.   Div.   52-482. 
Misc.  30-66;  48-495;  56-534. 
N.    Y.    Bapp.    59-1016;    62-883; 

96-910;   105-943. 
Civ.   Proc.  6-117. 
Week.  Dig.  22-188. 
629. 
Hun,  65-37. 
Civ.  Proc.  6-30. 
530. 

Hun,  26-335. 
Misc.  11-647;  60-47. 
N.  Y.   Supp.   97-829. 
Civ.  Proc.  6-412. 
Abb.  N.  C.  18-363. 
531. 

N.   Y.  84-493;  97-272;  120-23. 
Hun,  27-515;  28-215;  40-47;  40- 

233:     59-5;      61-210;      71-25G; 

72-442;  75-428;  82-359. 
App.  Div.  3-188;  21-236:  33-56o; 

37-534;     64-615:     65-102:     68- 

483;   69-143;    73-319.    509;    74- 

74:    77-318;    83-63,     629:    88- 

183,     237;     99-256;     114-113; 

lli>-lS3,   350;   119-427;   120- 

642. 
Misc.    10-S;    15-415;   22-145;   24- 

378;    3O-.'^01:     rm-S.'JS;    39-424; 

44-1  f{5;   45-202;    47-6;    49-321. 
X.    Y.    Supp.    1S-.-M.S;  47-«U;U:  40- 

0:j7:    72-248,    593;    74-931;    76- 

672;     77-251;     80-21;     82-490. 


NOTIOS. 


403;    86-428;    88-966;    89-794; 

00-940;    91-872;    98-105;    99- 

681;  101-904. 
St.  Rep'r.  12-71. 
Civ.    Proc.    14-57,    99,    167,    252. 

274;  15-24.  134,  182;  19-71.  72, 

74,  207;  21-89,  304;  23-237. 
N.  Y.  Super.  55-156. 
N.  Y.  Ann.  Cas.  6-21.  221. 
532. 

N.  Y.  114-518;  133-247. 

Han,     47-281;     T5-428;     90-5SO; 

91-188. 
App.  Dlv.  10-187;  20-5;  37-414; 

53-87  ;  58-382  ;  99-171 ;  109- 

002;  118-431. 
Mine.    lG-56.    170;    20-298;    34- 

234. 
N.  Y.  Supp.  30-346;  55-1045;  60- 
1093;   02-1127;   90-962 ;  95- 

93  ;  104-33. 
St.  Bep'r.  25-316. 
633. 

N.  Y.  101-334;  133-246. 

Hun.  13-288;  72-400. 

App.    Div.    13-384;    34-132,    257; 

37-575:     42-248;     43-r)r)7;     5S- 

298;     70-435;     8;j-550 ;     117- 

457;  119-575:   123-12. 
Misc.  11-47:  14-650:  15-029:  20- 

609;    22-276;    24-227:    25-231; 

40-107:    44-219;     47-416;     50- 

505  ;  57-640. 
N.    Y.    Supp.   54-527,   629:   55-73: 

59-19:  0 1-200:  75-484:  82-15::: 

88-1044  ;    1OO-406  ;     102-.144  ; 

104-100;    107-452;    108-883. 
St.  Rep'r.  4-36; 
AM).  N.  C.  9-301. 
How.  0-272. 
Week.   niff.   12-346. 
N.   Y.  Ann.  Cns.  10-425. 
534. 

N.   Y.  70-397,  564:  85-3S4;  113- 

662. 
App.  Dlv.  34-131;  38-30;  39-510: 

49-172. 
MiKC,     11-130.     20-242;     24-:i80; 

49-307;   60-2.SI. 
N.  Y.  Si'ipp.  ;;  1-1021;  45-704:  40- 

528;   54-029:   100-400. 
Civ.  I'roc.  7-219;  14-138.  428;  15- 

332. 
Daly,  10-344. 
635. 

N.    Y.    09-122;    75-405:    77-1S2; 

81-246;  87-231;  118-179;  177- 

136. 
Hun,  16-509;  23-200:  73-84;  80- 

482. 
Am3.  *Dlv.     10-S2.     271:    22-404: 

24-91;    20-74;   39-518;    52-449; 

O7-.'>08:  72-1 S4:  74-.^05:  79-40: 

81-1.''.3:  80-516;  109-853;  111- 

482,  480;  120-575. 
Misc.    14-332;   37-506;  41-856: 

40-487 ;  65-571. 
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N.    Y.   Stipp.  65-73;  75-1034;  7B-. 

429  ;  77-507  ;  83-762  ;  84-764  ; 

90-822  ;     97-008,     911  ;     104- 

1081;   109-238. 
St.  Rop'r.  12-049. 
Civ..  Proc.  8-133. 
N.  Y.  Super.  52-302. 
630. 

N.  Y.  93-515;  149-476. 
Hun.  23-50;  26-498;  79-563. 
App.   Div.  4-115;   10-82,  83:   IS- 

148;    44-324:     48-203:    52-449; 

66-250;  80-202;  86-516. 
Misc.   10-678;   14-332:  42-76. 
N.   Y.   Supp.   60-619:  65-73:   7.1- 

23;  80-225;  83-762;  105-416. 
St.  Rep'r.  2-84. 
Abb.  N.  C.  31-56. 
How.  67-447. 
N.  Y.  Ann.  Cns.  1-276. 
Law  Bull.  4-31. 
537. 

N.  Y.  74-88. 

Hun,  21-332:  58-375:  88-601, 

App.     Div.    27-20;    32-171:    35- 

405;     36-579:     61-64;     67-501; 

70-412  :   82-101  ;  99-514  ;  118- 

7;   120-677:   123-809. 
Misc.   6-439;   13-193;   17-33;  20- 

142;  26-489:  37-51:  39-545:  41- 

313;  43-417;  64-144;  66-.^«5. 
N.   Y.   SiJr)n.  5O-108:  62-965;  6«- 

614;    57-478;    69-1115;    106- 

278. 
Civ.  Proc.  19-359. 
6:58. 

Hun,    70-.574;   88-601:   92-2. 
App.    Div.    4-423;    39-425;    61- 

64:    123-809. 
Misc.  6-510:  26-12;  34-693;  41- 

313;  43-417. 
N.   Y.  Supp.  53-770;  66-614;  69- 

1115;  70-1011. 
Civ.   Proc.   14-224;  19-375. 
N.  Y.  Ann.  Caa.  9-169. 
539. 

N.   Y.   141-84. 

Hun.     59-137;     69-413;     70-488; 

K9-11.  572. 
App.  Dlv.  16-609;  2.3-27:  33-174: 

45-98  :  87-465  :  97-136  ;  192- 

584;   108-99;   112-15. 
Misc.   7-375:   10-633;   12-80;   24- 

388;   48-212. 
N.     Y.     Supp.     48-383;     92-924; 

98-53. 
Civ.   Proc.  14-130,  283:  16-56. 
5-IO. 

N.   Y.  141-84. 

Ilnn,  70-4S8;  89-11. 

App.  Dlv.  87-465;  97-136;  198- 

99;  112-15. 
Ml.sc.  10-(K>4:  24-388. 
N.  Y.  Supp.  98-53. 
Civ.  Proc.  16-56. 
541. 

N.  Y.  141-84. 
Hun,  89-U. 


NOTES, 


Ann.   Dlv.   12-198:  23-27;  45-98; 

«T-420,  465;  111-374. 
Misc.   7-375;  24-388. 
N.  Y.  Supp.  53-401 ;  81-299 ;  97- 

905. 
Civ.  Proc.  14-130. 
542. 

N.  Y.  123-138. 

Hun.  44-530;  60-244. 

App.   Dlv.  7-566;   11-522;   13-94; 

20-325:     29-374:     41-411:     63- 

627;  79-22;  85-580;  97-534; 

110-216;      112-15,     122,     128; 

115-343;  117-471. 
Misc.   8-95;   14-182:   23-445;   26- 

268;   27-.no;  41-558;  52-637; 

58-269;  54-302. 
N.  Y.  Snpp.  28-1006:  48-788:  53- 

554;    56-480;    58-822;    65-729; 

79-1011;   95-114;   90-216 ;   97- 

270;  98-53,  83,  136;  100-1029; 

102-570,  626;   103-77,  1086. 
Civ.  Proc.  14-6;  19-161,  373. 
Abb.  N.  C.  20-1;  31-254. 
N.  Y.  Ann.  Cas.  1-25. 
643. 

Hiin.  20-516. 

N.  Y.   Supp.  89-564;  102-626. 

App.  Dlv.   13-94;   112-15;  117- 

472. 
Civ.   Proc.   19-63. 
644. 

N."  Y.  101-540;  128-324:  152-201. 
Hun,  32-612;  70-47;  74-270. 
App.   Dlv.  0-379;  11-100;  16-75; 

17-530;   24-134;   27-2;   28-172; 

29-575;     33-554:     41-570;     4«- 

163;    48-499;    58-121;    69-281; 

72-290;    77-344:    82-330:    «5- 

228;    95-625;     99-285;    102- 

249;    109-518;    112-15;    117- 

236;  122-614;  123-413. 
Misc.    7-61:    8-495:    11-395;    14- 

427  ;  20-382  ;  42-638  ;  45-254; 

46—558 
N.   Y.   Snpp.  28-754;  44-691:  46- 

704;    48-316:    50-886;    58-724; 

61-736:  aS-651:  74-661:  79-74, 

408;   83-315;    92-963;   96-519; 

98-53 ;      101-1060 ;      107-507, 

1110. 
St.  Uc'p'r.  71-25. 
Civ.    Proc.    14-187.    293;    19-448; 

21-82. 
Abb.  N.  C.  27-139;  31-254. 
N.  Y.  Ann.  Cas.  2-121. 
646. 

N.   Y.    181-128. 

Hun.  17-604;  18-346. 

App.    Dlv.    22-476;    28-512:    80- 

510;    49-366,   640;   62-376;    76- 

23;     76-330;     77-313:     93-323: 

95-125  :  97-54  ;  108-29G  ;  11«- 

794;  119-795. 
Misc.  26-262;  32-47.  163:   34-30. 

685:  87-367;   89-647.   548;   41- 


573  ;  43-417  ;  44-579 ;  61-499  ; 

53-460;  65-367. 
N.  Y.  Supp.  47-1099;  48-30:  63- 

526;    60-857;    70-1094;    75-460; 

77-957:     78-414;     79-244.     245; 

85-146  :   90-133  ;  95-718  ;  104- 

787;   1<m-221. 
Civ.  Proc.  7-62,  314;  15-72. 
How.  58-220. 
N.  Y.  Super.  45-414. 
N.  Y.  Ann.  Cas.  8-386;  9-408,  10- 

178. 
646. 

N.  Y.  81-14. 

Hun.   12-92;  26-442;  36-70;   59- 

129. 
App.    Div.    13-124;    36-,579:    44- 

532;   62-260;   71-413,   421:   86- 

143;   88-183:    98-315;    112-15; 

116-133;     118-832;    120-661; 

122-250,  283. 
Misc.   10-28;   14-82:   16-4S3:  20- 

282,     300;     45-202,     266;     49« 

321;  53-460. 
N.  Y.  Snpp.  70-1123:  75-002.  003; 

83-143;    84-669:    85-1113:    86- 

950  ;   90-680  :   ttS-.'iS  ;   99-841  ; 

103-835 ;      105-75 ;      106-707. 

780. 
St.  Rep'r.  59-379. 
Civ,  Proc.  19-56.  68,  321;  21-89. 
Abb.  N.  C.  10-474. 
N.  Y.  Ann.  Caa.  7-98. 
548. 

n'  Y.  59-110:  80-24. 
Hun,  6-.378;  7-313. 
App.    Dlv.    87-223. 
N.    Y.    Supp.    84-1009. 
T.  &  C.  1-665;  4-432. 
549. 

N.   Y.  53-640;  67-1;  69-188;  74- 

491;    80-408:    101-1:    122-557; 

125-365;  159-50;  171-235. 
Hun,   11-38;   18-304;  22-63;  58- 

558 
App.  Dlv.  4-548;  26-516:  29-437; 

<i8-12:   85-l»4,   579:   88-2;  90- 

206  ;  93-410  ;  96-88  ;  101-598  ; 

107-542;  111-543;  1KI-S37. 
Misc.  18-364  ;  22-524  ;  54-117. 
N.    Y.    Supp.   50-800;  53-50;   65- 

382:     7;i-935;     74-194;     83-1,35, 

287  ;  84-372  ;  92-20.  220  ;  96- 
191. 
St.  Rep'r.  28-4;  33-25;  38-588. 
Civ.   Proc.  14-320.  352;  15-419. 
Abb.    N.   C.   18-230;   21-257;  28- 

266. 
How.  N.  S.  1-8. 
DalT,  9-516;   14-448. 
N.  Y.  Ann.  Cas.  6-65,  232. 
Subtf.  1. 
Hun,   44-4. 
.\pp.  Dlv.  16-479. 
Misc.  18-99. 
N.  Y.  Supp.  44-964. 
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NOTBa 


Svbd.  2. 

N.  Y.  38-143:  4S-849:  Kl-594: 
53-260;  66-456;  «N-27:i:  70- 
48G:  77-427,  589;  80-202:  H4- 
239:  93-3G3;  90-100;  1O3-C90; 
126-511;  132-507;  159-57; 
171-235. 

Hun.  10-587:  14-519;  20-22;  27- 
26;  28-339;  30-9;  33-114;  37- 
G08:  44-3;  66-344;  67-594;  68- 
558;  60-149:  72-462. 

App.  I>iv.  10-417:  31-291:  89- 
21;  92-277;  67-514;  68-14:96- 
90;  104-25;  107-541;  109- 
756;   116-769. 

MlKO.  19-130,  356:  23-723;  29- 
678;  30-535;  36-487;  67-496. 

N.  Y.  Supp.  4-3;  6-406;  9-222; 
15-C79:  44-a'>4;  52-988:  59- 
721;  73-935;  90-344;  98-285. 

St.  Rep'r.  17-974;  36-560;  36- 
709:  42-821:  44-168. 

Civ.  I'loc.  8-267,  420;  9-225;  14- 
356;  16-16. 

Abb.  N.  C.  16-475:  18-262. 

N.  Y.  Super.  62-236. 
Svbd.  3. 

N.  Y.  70-492. 

Hun,  30-554. 

Svbd.  4. 

N.  Y.  56-93;  69-156;  67-599;  70- 

486. 
Hun,  20-54;  24-639;  26-147;  27- 

267;    29-478;    43-497;    88-373; 

86-29. 
App     Dlv.    1-155;    2-92:    26-515; 

33-249:     52-277;    87-228:     96- 

88;  106-286;  117-352. 
Misc.    11-270:    19-360.    512;    20- 

iSi'  «^?"^^^'    29-678;     46-209, 

215,   349. 
N.    Y.   Supp.   4-3;   6-897;    6-197; 

31-91^;     33-367:     36-978;     46- 

1041;    61-905;   88-1079:   94- 

700;   102-427. 
St.   Kep'r.  8-568;  16-989;  23-62; 

30-828;  41-226;  45-293. 
Civ.  Proc.  8-420;  10-170;  12-426' 

14-352;  16-138;  18-278. 
Abb.   N.    C.   20-222:   21-257*   22- 

456;  23-94;  26-395. 
N.  Y.  Super.  49-274;  60-175.  870. 
Daly,  12-518. 

How.  N.   S.   1-89:  2-521;  8-177. 
N.  Y.  Ann.  Cas.  10-418. 
660. 

^•^  Jo  ?.?"^^'   M-473:    103-690: 

Hun.  29-288:  87-506. 

-^J^Pa   ^Ir-    '"^l-Sn.-?:    S2-542:    90- 

206;  96-89:  116-337 
^'iSi  *^F?.=«*2-^24;  29-678;  88- 

331 ;   68-32. 
N.  Y.  Supp.  77-900:  lOH-838 
St.  Rep'r.  3-2S9:  4-305;  6-162. 
CiT.   Proc.    14-350,  354.   438. 
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N.   Y.  Super.  62-554. 
N.  Y.  Ann.  Cas.  6-65. 
661. 

N.  Y.  86-502;  123-519. 

Hun,  21-431. 

App.   Dlv.  88-2. 

Misc.   5H-33. 

N.  Y.  Supp.  84-489,  1009;  108- 

St.Rcp'r.  17-66. 

Civ.  Proc.  14-354.  438. 
552. 

N.  Y.  85-502. 

Hun,  22-555;  78-247. 

N.   Y.  Shpp.  28-863;  66-743. 

St.   Rep'r.  60-248. 

How.  61-365. 
653. 

App.    Div.    70-435. 

Misc.  23-725. 

N.    Y.    Supp.    84-1009;    109-675. 

N.  Y.  Super.  62-236. 

N.  Y.  Ann.  Cas.  6-232. 
656. 

Misc.   46-214. 

How.  39-432. 

Sweeny,  2-351. 
556. 

Hun,  15-446;  22-68. 
657. 

N.  Y.  77-589. 

Hun.  14-389. 

App.   Dlv    86-579;  87-223;   111- 
543;  110-89. 

Misc.  11-276:  19-669:  38-.^'^1. 

N.     Y-    Supp.    83-287;    97-942; 
103-1038. 

Civ.  Proc.  7-53. 

How.  54-305. 

Weeli.   Dig.  6-185,  570. 
658. 

N.   Y.  74-491;  126-364;   132-519. 

Hun,  20-53. 

App.    Dlv.    2-92;    86-579;    122- 
017. 

Civ.  Proc.  15-14;  19-121 

Abb.  N.  C.  21-237;  2i2-455. 

Weelj.  Dig.  16-502. 
559. 

App.    Dlv.    81-341. 

Hun,  16-46;  31-231;  33-114;  5S- 
471. 

Misc.  6-438. 

N.  Y.  Supp.  60-1047;  83-287. 

St.  Rop'r.  4-509. 

Civ.   Proc.  15-224:  23-239. 

Abl).   N.   C.  21-321. 

N.   Y.  Super.  69-107. 
560. 

Civ.  Proc.  14-438. 

Abb.   N.   C.   21-321. 
561. 

Hun.  38-114. 
Civ.  Proc.  15-6. 
502. 

How.  64-519:.66-l. 
563. 
Misc.  41-554. 


NOTES. 


604. 

N.  Y.  59-110. 
SGA. 

N.  y.  188-55. 

How.  GC-1. 
607. 

N.  Y.  125-364. 

App.  DIv.  »-338:  ie-480;  67-615. 

N.   Y.  Siipp.  73-977. 

St.   Rep'r.  2-645. 

Civ.  Proc.  15-6;  19-121. 

Dsily,   7-108. 

Week.  Dig.  10-456. 
608. 

Hun.  14-518:  22-557:  00-187. 

App.  DIv.  2-388;  16-480;  44- 
390;  121-882;  123-691. 

Misc.  86-836;  88-121. 

N.  Y.  Supp.  74-935;  77-101;  91- 
210;  108-65. 

Civ.  Proc.  14-438;  19-121. 
672. 

N.  Y.  132-520. 

Hun,  22-13.  491;  44-475;  72-599; 
85-378;  88-409. 

App.  DIv.  31-293:  85-194:  88-2; 
91-548. 

Misc.    28-725;    29-516;    40-210; 

N.  Y.  Supp.  81-23;  32-969;  34- 
843:  52-986:  01-966:  81-682; 
83-135;  84-489;  89-722. 

St.    Rep'r.   3-532:  5-324;  27-266. 

Civ.  Proc.   14-350;  21-294. 

N.  Y.  Super.  54-1,  129. 

N.  T.  Ann.  Cas.  4-316;  6-65. 
573. 

App.  Div.  58-540. 

Abb.  N.  S.  18-148. 
574. 

Week.  Dig.  28-85. 
575. 

N.    y.    84-222;   91-562;   114-658. 

Hun,  48-210. 

App.  DIv.  62-282. 

Misc.   58-33. 

N.  Y.  Supp.  70-1117 ;  108-838. 

Civ.  Proc.  11-36. 
Snbd.  1. 

Hun.  21-433. 
Snbcl.  2. 

N.    Y.   48-143;   80-202;    105-451. 

Hun.  85-378. 

App.  DIv.  8-272. 
Snbd.  3. 

N.  Y.  118-187;  122-554. 

Hun.  44-476. 

App.  DIv.  79-426,  427. 

St.  Rep'r.  5-324. 

Civ.  Proc.  11-409;  12-248. 

Abb.  N.  C.  19-58. 

N.  Y.  Ann.  Cas.  7-211. 
576. 

How.  59-410. 
578. 

Misc.  14-115;  10-563, 

How.  01-306. 


579. 

N.  Y.  SO-472. 

Hun.  8-566. 
580. 

N.  Y.  93-57. 

Misc.   10-563;  27-178. 
582. 

N.  Y.  Supp.  108-833. 

Misc.   68-33. 
583. 

Abb.  N.  C.  18-320. 
684. 

App.  DIv.  76-117. 

Abb.   N.   C.   18-320. 

How.  58-264. 
585. 

N.  Y.  Supp.  108-838. 

Misc.   58-33. 

Civ.  Proc.  9-11. 

Abb.  N.  C.  18-320. 
580. 

App.  DIv.   75-455.  524;  70-115. 

Ml«c.  17-31. 
587. 

Hun,  19-1. 

Misc.  14-115. 

How.  58-264. 

Week.  Dig.  14-446. 
589. 

St.  Rep'r.  5-899. 
591. 

Hun,  17-297. 

App.  DIv.  3-278. 

Misc.  8-545;  22-694;  48-361;  40- 
57. 

N.  Y.  Supp.  91-324. 

N.  Y.  Super.  55-278. 
692. 

Hun,  43-201. 

Misc.   22-691;  45-.361;   40-57. 

N.  Y.  Supp.  91-324. 

Civ.  Proc.  12-247. 

Abb.  N.  C.  18-238;  19-60. 
Snbd.  1. 

Hun.  44-475. 
693. 

How.  7-212. 
595. 

N.  Y.  69-310. 

Misc.  14-115. 

How.  58-264. 
590. 

Misc.  14-115. 
697. 

Civ.  Proc.  10-353. 
Snbd.  2. 

Hun,  17-232. 

Misc.  17-357. 
698. 

N.  Y.  88-611. 
599. 

Misc.  43-.3C1. 

N.  Y.  Supp.  87-407. 

How.  02-4.'»5. 

N.  Y.  Super.  40-206. 

ooo. 

civ.  Proc.  7-209. 
How.  07-173. 
Daly,  11-301. 
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WOTES. 


601. 

N.  Y.  59-310. 

Hun.  17-303:  27-46. 

N.  Y.  Snpp.  1O6-930. 

Civ.  Proc.  5-358;  7-209. 

How.  67-173. 

How.  N.  S.  1-507. 
SulMl.  2. 

N.   Y.  81-91. 
SulMl.  3. 

N.    Y.  56-301. 

Hun.   21-321. 

Misc.  22-004. 
G02. 

N.  Y.  75-325. 

Hun,  1»-165. 

N.  Y.  Supp.  30-865. 

St.  Rep'r.  01-722. 

Civ.    Proc.    14-377;    19-184;    21- 
52,  152. 
0O3. 

N.  Y.  90-58;  99-308;  136-252; 
148-528 ;     184-462. 

Hun,   49-19;   78-159. 

App.  Div.  6-124;  26-144:  29-242; 
34-553:  40-406:  44-581;  48- 
623:  51-538:  62-517;  66-529: 
82-042;  92-317:  95-10;  98- 
75;  106-189;  109-551;  111- 
675,  678;  113-174;  114-6; 
115-551  ;  118-31  ;  119-816. 

Misc.  8-.300:  12-377;  16-619;  20- 
193:  26-05:  37-521;  39-39.  283; 
44-168,  411;  50-418;  53-396; 
55-35. 

N.  Y.  Supp.  28-737;  44-10.^1;  49- 
904,  1088;  51-427:  54-397;  60- 
802;  62-730;  64-850;  71-84;  73- 
30f>.  870;  75-1076:  78-7(3;  81- 
563  ;  86-1062  ;  90-593  ;  94- 
156  ;  96-491  :  97-927  ;  100-709  ; 
1O2-1074:    104-921;    106-217. 

Civ.  Proc.  15-106. 

no4. 

N.    Y.    79-568;    136-252;    184- 

462. 
Hun,     17-314;     23-531;     26-455; 

49-19. 
App.    DIv.    40-406:    44-581;    51- 

;H()9:     66-529;    82-642;     106- 

139;  109-552;  110-328. 
Mi.sc.   4-324:   7-126;   12-377;   32- 

465;  55-35. 
N.   Y.  Supp.  48-778;  6O-802;  78- 

371;    81-563;    91-1079;    94- 

156;    96-491;    100-7U9 ;    IHQ" 

217. 
St.    Rep'r.    37-564;    43-814;    48- 

698. 
Civ.  Proc.  15-106. 
How.  N.  S.  1-243. 
Sabd.  1. 

N.   Y.   178-24. 

Hun.   18-372:  22-352:  64-101. 
App.    DIv.    34-71;    101-523. 
Misc.  26-174.  256. 


N.  Y.  Supp.  56-114,  757:  64-914. 

St.     Rep'r.    29-24;    46-156;    60- 
900. 

Civ.  Proc.  7-186;  29-230. 

N.  Y.  Super.  51-249. 

How.  N.  S.  1-497. 
Sabd.  2. 

N.  Y.  52-654;  87-14. 

Hun,  38-547;  64-191. 

Misc.  55-36. 

St.   Rep'r.  46-156. 

Civ.  Proc.  13-451. 
605. 

N.   Y.   129-461;  144-290. 

Hun.  46-607:  74-185.  IH, 

App.   DIv.  34-150. 

Misc.  85-140;  47.a09. 

N.  Y.  Supp.  76-568. 

St.  Rep'r.  56-550. 
006. 

N.  Y.  182-4U3. 

Hun.  23-391 ;  27-548. 

App.  DIv.  68-555. 

N.   Y.  Supp.  74-241. 

CIv.  Proc.  15-106. 
007. 

Hun.  49-19. 

App.  Div.  34-247  ;  40-406. 

N.   Y.  Supp.  54-l>97. 

CIv.  Proc.  15-106. 
608. 

N.  Y.  136-252. 

App.  DIv.  34-247 ;  68-652. 
609. 

Hun,  71-385. 

App.  DIv.  48-412. 

Misc.  28-619. 

N.  Y.  Supp.  63-184. 
610. 

App.  DIv.  106-557. 

Misc.  7-389;  53-11. 

N.   Y.   Supp.  38-47;  94-771. 

CIv.  Proc.  14-71.  262. 
611. 

Hun.  2-378. 

App.  DIv.  106-139. 

Misc.  7-389;  16-619. 

N.  Y.  Supp.  94-156 ;  97-142. 
613. 

N.   Y.   67-550;  150-537. 

Hun,  22-4<ri. 

App.  Div.  20-355;  51-909. 

MlKc.  16-619. 

N.  Y.  Supp.  64-914. 

Abb.   N.   C.  22-820. 

Week.  DiK.  7-225. 
Snbd.  1. 

Hun.  26-362. 

St.   Rep'r.  20-64. 

CIv.  Proc.  11-312. 

Abb.  N.  C.  22-326, 
Sabd.  2. 

How.  66-76. 
615. 

How.  45-486. 

Barb.  1-447. 

Paige.  1-574^ 
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(no. 

Hun.  22-465. 
618. 

Week.  Dig.  22-44S. 
010. 

Misc.  10-619. 
620. 

N.  Y.  71-106;  148-524. 

Hun,  20-112.  274;  62-563:  70-11. 

App.    Dlv.    »-257;    88-520;    60- 
140;    100-552;    115-16. 

Misc.  20-174. 

N.  Y.  Supp.  69-183;  100-569. 

Civ.    Proc.    16-520;   10-413. 
021. 

How.  64-496. 

62a. 

N.    Y.    50-282:    71-106;    72-300; 
73-375;  70-194,  600. 

Hun,  70-11.  -     . 

App.   DIv.  OR-249. 

Misc.   8-244;   11-183. 

N.  Y.  Supp.  72-578. 
624. 

N.  Y.  50-282. 

Misc.  11-183. 
625. 

App.  DIv.  65-249. 

Misc.   11-183. 

N.    Y.    Siipp.    72-578. 

Hun,  47-289. 
020. 

Hun.  .18-231. 

App.    Dlv.    30-253;    00-527;    00- 
34. 

Misc.  40-603. 

N.   Y.   Supp.  61-613;  73-369. 

Civ.  rroc.  10-91. 

How.   01-103. 
027. 

Hun,  23-150;  34-549. 

App.      Div.      12-433;     110-227; 
121-.SS2. 

Misc.  40-603. 

N.  Y.  Supp.  101-546. 

Week.   Dig.  8-492. 
028. 

App.  DiT.  44-396. 

Misr.   40-603. 

St.   Kop'r.   0-163. 

r\v.  Vroc.  7-183. 
020. 

Hun,  31-339:  82-201. 

App.   Dlv.   3.3-020. 

Misc.   12-231;  40-603. 

N.    Y.   Supp.    0O-386. 

Abb.  N.  C.  16-52. 

How.   05-326. 

e.3o. 

Hun,  17-120:  40-149. 
Misc.  40-603. 
How.  58-250. 
635. 

N.    Y.    80-4C7:    101-5:    10S-2n; 

115-464:  142-628:  150-77. 
Hun,    21-.505:    27-235.    269:    44- 

72;  53-aO;  73-247;  70-145. 


App.   Dlv.  1-404;  13-225;  14-467; 

27-1)2:    44-315:    4€i-2;    62-539: 

0O-76:     07-54S;     76-115;     02- 

266:  115-382;  110-690. 
Misc.  16-.37;  16-166;  26-152;  28- 

331:    32-14.    280:    83-721;    35- 

510;  52-209;  60*122. 
N.    Y.    Supp.    4-819:   <M>-721:   06- 

386.  974;  OO-llO;  OO-680;  lOrt- 

818:   102-955:   1O4-290;   lOO- 

1107. 
St.  K(»p'r.  1-720:  28-4. 
Civ.    Proc.    14 -.•128.    401;    16-311: 

21-14.-?,   147;  26-308. 
How.   00-221. 
N.  Y.  Ann.  Cas.  2-356. 
Sabd.  1. 

N.  Y.  108-276. 

Hun.  10-21M):  28-23:  32-256:  30- 

296;   30-326. 
App.   Div.  40-622. 
Misc.   10-31S. 
Civ.    Proc.    4-354:    6-81:    0-252; 

12-326. 
Abb.  N.  C.  20-29:  30-182. 
Siibd.  2. 

N.   Y.   147-160. 

Hun,     35-477;     65-387;     60-159; 

08-178. 
St.   RepT.  51-891. 
Civ.    Proc.    18-65. 
How.   N.   S.  3-173. 
SnlMl.  3. 

Hun.     25-396;     30-325;     47-2.38; 

55-387. 
Misc.   14-422. 
N.  Y.  Supp.  08-981. 
St.  Rep'r.  14-259:  46-895. 
riv.    Proc.  0-255. 
N.  Y.  Ann.  Cas.  2-377;  4-244,  248. 
636. 

N.  Y.  78-252;  128-601;  138-654: 

142-215;      147-150;      148-202; 

160-79:   164-691. 
Hun.   26-26,  470:  27-517;  28-22; 

38-205;     47-331:     51-4.38;     5;j- 

39;  60-311;  62-50:  74-415;  70- 

566;  77-313;  70-140. 
App.   Div.  8-319:  0-585:   10-r,23; 

17-228:    30-506:    40-2;    00-76; 

02-182,     262;     07-548;    08-190; 

75-47;   77-201;   87-86;  88-152; 

02-266  ;      05-94  ;      1O.1-403  ; 

105-493;    115-382;   110-701. 
Misc.  12-198;  13-85;  10-619:  17- 

735;    18-639;    10-670;    24-684; 

25-122,     667;    20-152:    20-106; 

30-208;  82-16,   279;   85-512; 

48-.353;   51-421. 
N.   Y.   Supp.  0-862;  32-248,  862; 

35-385;     47-91:     50-132;     53- 

1084;    64-924;    50-202;    03-447; 

00-118;     00-680;     71-14;     73- 

1019;     77-959;     78-1040,     1078; 

87-695:     88-.'',07;     80-4;;4;     03- 

140;    04-157;    100-401,    783; 

108-888. 
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NOTES. 


St,    Rep'r.    14-374;    50-829;    51- 

519 
Civ.    Proc.    16-311;    21-121,    131, 

ISe,  321,  359. 
Abb.  N.  C.  31-202. 
How.  ««-221. 

N.  Y.  Ann.  Cas.  2-162,  359. 
Snbd.  1. 

N.    Y.    87-141:    101-8:    113-fi42; 

115-464:     11O-102.    645;    129- 

663;   143-624;   144-646. 
Hun,  26-316;  27-244;  30-37.  248; 

83-485;    36-397,    543:    38-210; 

41-61:  44-72:   61-207;  60-438; 

67-204;  81-564. 
A  pp.  DIv.  27-92;  85-801;  44-315; 

46-5;  63-204. 
Misc.     11-295;    21-167:    24-514: 

26-384;  81-51;  84-385. 
N.  Y.  Supp.  17-184;  18-608;  22- 

872;    24-641;    30-528;    65-974; 

69-871. 
St.    Rep'r.    12-671;    19-880;    28- 

201;  28-4;  42-214;  45-31;  49- 

703;  61-828. 
Civ.  Proc.  4-354;  7-149,  289,  412; 

21-165. 
Ah>>.  N.  C.  16-347,  481. 
How.  N.  8.  1-277;  2-54;  3-160. 
§nba.  2. 

N.    Y.    68-370;    87-56:    104-297; 

119-638;  147-260;  150-77. 
Hun.  25-396;  41-63:  50-352;  53- 

615;    55-88,    338:    60-44o:    05- 

602;    69-309;    76-337;    76-123; 

84-117;  88-373. 
App.    Dlv.    13-226:    39-506:    44- 
313;  76-116;  98-376;  115-385. 
MiBC.  18-85:  15-412;  17-242;  42- 

16;  52-299. 
K.  Y.  Supp.  11-436;  13-426;  19- 

885;    20-766;    57-458;    64-649; 

70-940 
St.    Rep'r.    35-546;    37-302;    39- 

463;  48-925;  53-351. 
Civ.   Proc.  4-320;  11-41;  17-231; 

18-65;  21-146. 
Abb.  N.  C.  15-356. 
How.  N.  8.  1-280. 
N.  Y.  Ann.  Cas,  2-284. 
837. 

N.  Y.  91-668. 
B38. 
N.   Y  73-1;  76-599;  80-547;  84- 

614;    01-668;    93-03;    lOvS-135; 

141-139;  147-620;  173-388. 
Hun.  4-315;  26-263;  27-242;  31- 

271;  44-70. 
App.  Dlv.  2-93.  478;  31-258;  47- 

235;    53-88;   75-47;    80-540; 

103-404;   106-261. 
Misc.  13-85:  15-411;  24-514;  28- 

320;  33-578;  37-425;  51-421. 
N.   Y.  Snnp.  53-438;  59-890:  62- 

646;    65-754;    75-780;    77-959; 


80^772  ;  94-57. 


Civ.  Proc.  21-293. 
N.  Y.  Ann.  Cas.  2-415,  418. 
639. 

Hun,  63-587;  56-24. 
Misc.  49-606. 
640. 
Hun,     16-624;     17-497;    18-190; 

26-19;   37-6.34. 
App.  Dlv.  28-267;  42-145;  80-52. 
Misc.  11-238;  35-511;  37-832. 
N.  Y.  Supp.  4-907;  61-68;  76-973; 

80-180. 
N.  Y.  Super.  48-219. 
641. 
N.  Y.  143-352;  188-55. 
Hun,  46-216;  62-593;  7S-3S7:  76- 

123,   565;   79-141;   88-373;  80- 

41. 
App.    Dlv.   39-19:   46-2;  50-128; 

68-190  ;  93-376  ;  103-493. 
Misc.    11-238:    12-524.    655;    15- 

411  ;  18-420  ;  46-584. 
N.  Y.  Supp.  29-757;  85-519:  6t- 

205;   6^-1089:    74-119;    89-434; 

92-796;  93-140. 
N.  Y.  Ann.  Cas.  2-61,  865. 
642. 

N.  Y.  36-358. 
644. 

N.  Y.  74-145;  130-482;  14S-in. 
Hun.   56-277;   79-148;  80-59r». 
App.    Dlv.    16-353:    19-234:    23- 

506  :  47-419  ;  103-494. 
Misc.  17-65;  28-331;  33-576. 
N.   Y.   Supp.  62-337;  68-870. 
Civ.   Proc.   16-321. 
Abb.  N.  C.  31-46. 
N.  Y.  Ann.  Cas,  2-350;  7-223. 
645. 
N.   Y.  130-482. 
Hun,  56-277. 
App.    Dlv.    19-234;    32-576;    5S- 

194 
V    N.  Y.  Supp.  65-8. 

N.'  Y.  93-592. 
App.  Dlv.  19-234. 
MiBC.   26-355. 
Abb.  N.  C.  13-173. 
648. 

N.  Y.  96-180;  166-128. 

App.    Div.    16-353,    354;    19-231; 

79-609;  105-306. 
Misc.  18-591. 

N.  Y.   Supp.  44-1026;  vSO-428. 
N.  Y,  Super.  50-117. 
N.  Y.  Ann.  Cas.  4-837;  0-469. 
640. 

N.    Y.    115-255;    116-407;     154- 

688. 
Hun,  10-267. 
App.    Dlv.    18-3J>4;    77-424;     »T- 

36;  106-508. 
Misc.   13-490;  39-135.  663, 
N.  Y.  Supp.   16-180:  :iO-i47:   32- 

974  ;     7»-:VJ7  ;     80-428  ;      J>wi- 
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1041 ;  94-937. 


NOTKS. 


Ahb.  N.  C.  21-24r>. 

How.   N.  S.  2-.-IH2. 

N.    Y.   Ann.    Cns.   4-300.   335,  345, 

348;  6-112,   179. 
8n1>d.  1. 

N.  Y.  lC5-19r». 

Hun,  31-76:  30-36;  53-500;  60- 

159;  79-148. 
A  pp.  Dlv.  6S-189. 
MIse.  24-512. 
N.  Y.  Siipp.  B3-981. 
St.   Rep'r.   38-580. 
Civ,  Proc.  4-IU3. 
Abb.  N.  C.  13-174. 
Sultd.  2. 

N.    Y.    45-379:    78-131;    89-^43: 

96-180:  110-S3:  115-251;  117- 

306;    155-637:    165-195. 
Hun,  25-577;  2.S-U3;  29-241:  30- 

36;  44-62,  376:  46-217:  55-3t;8. 
App.    Dlv.    19-228;    23-502;    31- 

240;   47-18:   79-605;  91-111; 

110-94;   119-(556. 
Misc.   18-590;    19-601;  49-605. 
N.    Y.    Supp.    44-369,    1028;    46- 

71.  397;  61-1034;  86-346;  99- 

1109. 
St.  RppT.  32-267. 
Olr.  Proc.  6-167:  12-283. 
Abb.  N.  C.  19-277. 
Subd.  3. 

N.   Y.  50-80;  66-52;  61-583;  69- 

546:  83-231;  84-1;  92-256;  93- 

592;     115-256;    116-492;     130- 

149;     143-634;    154-688;    165- 

193 
Hun,  29-365;  32-139;  39-36;  44- 

62;  55-368;  62-124. 
App.    Dlv.    16-353:    10-229:    33- 

337;     44-98,     318:     47-18:     75- 

440  ;  79-60t ;  91-113  ;  110-94  ; 

119-656;    120-309. 
Misc.    12-525;    14-387. 
N.     Y.    Supp.     33-1097:    35-1050; 

46-71  :    52-753  ;    60-723,    763 ; 

61-1034. 
St.  Rep'r.  16-806;  2;7-83:  41-447. 
riv.    Pror.   5-160:   12-102. 
Abb.   N.   C.  27-.3fi5 
N.  Y.  Ann.  Cas.  5-155. 
Siibd.  4. 

N.   Y.   1 48-262. 
Hun,   91-507. 
App.   Dlv.  52-369. 
Abb.  N.  C.  28-12. 
650. 

N.   Y.  96-180. 

Uun,  25-44. 

App.  Dlv.  27-268;  40-L3S;  47-19, 

235;  49-143;  65-221;  81-181. 
Misc.  14-387:  44-419. 
N.  Y.  Supp.  33-546:  50-632;  63- 

94;  72-720;  80-1030. 
fi51. 
Hun.  25-577. 
App.    Dlv.    27-268;    40-139;    47- 

235;  65-221;  81-181. 


N.  Y.  Supp.  50-632;  57^14;  72- 

729:  80-1030. 
How.   65-518. 

Week.   Dig.   13-264.  455;  17-492. 
652. 

N.   Y.  70-424. 
054. 

Misc.  48-31. 
How.  30-30;  38-367. 
655. 

N.  Y.  60-80;  89-33;  06-187;  116- 

497;   134-530. 
Hun.     29-242;     81-257;     82-139; 

39-38;  88-170. 
App.      Dlv.     48-521;      112-484; 

120-310. 
Misc.  12-522;  17-65;  18-592;  32- 

90;  45-045;  46-349. 
N.  Y.  Supp.  60-197:  83-1041;  91- 

69;  99-1127;  105-120. 
St.  Rep'r.  47-645. 
Civ.    Proc.   5-169;  9-171;   15-223. 
Abb.  N.  C.  19-276;  31-48. 
Daly,  12-5. 

N.  V.  Ann.  Cas.  4-346. 
Stibd.  2. 

N.  Y.  148-259. 

Hun.  62-123;  91-507. 

App.    Dlv.    83-230;    43-470;    62- 

369;  87-37;   114-441. 
N.  Y.  Supp.  35-532:  53-490;  66- 

123. 
St.   Kep'r.  41-448;  5.1-369. 
Abb.  N.  C.  23-14;  27-364. 
666. 

Hun,  25-367. 
App.   Dlv.  75-83. 
N.  Y.  Supp.  77-1018, 
Civ.  Proc.   10-348. 
667. 

Hun,  31-256. 

App.  Dlv.  81-586;  122-737. 
Misc.  27-683;  39-6e3. 
N.     Y.     Supp.    80-596;    81-307; 
107-777. 
668. 

App.  Dlv.  44-2.''i0:  122-73T. 
Misc.  18-.37:  27-683:  39-na? 
N.     Y.     Supp.    30-145;     60-756 ; 

107-777. 
St.   Rep'r.   61-836. 
660. 

N.  Y.  Supp.  80-319. 
668. 

App.  Dlv.  49-141. 
N.    Y.    Supp.   91-480. 
674. 

App.  Dlv.  12-323.     . 
677. 

N.    Y.   89-343;   110-83;    il6-4S2; 

148-262. 
Hun,   34-91:  88-170. 
App.  Div.  48-519;  5.3-87:  S.%-.121 : 
87-37;  91-110;   103-491;   112- 
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87-37;  91-110;   103-491; 
484. 
Misc.   28-677;   32-90. 


NOTES. 


N.  Y.  Simp.   30-557;  :i5-533:  «2- 
861;    05-753;    83-1011;    93-140. 

N.  Y.  110-83. 

Ilim.   34-91;  88-170. 
N.    Y.    Supp.   35-553. 
079. 

N.   Y.  110-83. 
Hud,  34-91. 
682. 

N.     Y.    82-88;    85-500;    80-440; 

100-243. 
Hun.  30-19;  44-296;  57-144;  77- 

nU5:  70-138. 
App.  Dlv.  12-442;  13-2.37;  27-93; 

02-50)6;    53-88;   OS-190;   75-47; 

82-476. 
Mlsr-.     14-546;     25-417;     27-520; 

29-107,    513;   85-246.   834;    42- 

21. 
N.  Y.  Supp.  50-133;  54-937;  61- 

939;    65-753;    71-181.    776.   971; 

77-060;  85-543. 
Civ.  Proc.  14-232;  21-121. 
N.  Y.  Ann.  Cas.  2-356;  4-65. 
683. 

N.  Y.  73-218;  75-179.  434. 

Hun.  14-402;  17-49;  27-244;  34- 

Tu{)\  42-93. 
App.  DlT.  4-21;  44-395;  80-539; 

82-470;   121-882. 
BIlsc.  14-546:  15-411;  20-96;  25- 

417:  42-20;  57-343. 
N.  Y.  Supp.  18-191;  36-893;  45- 

88;  54-937;  60-1108. 
Civ.  Proc.  16-178. 
N.  Y.  Ann.  Cas.  2-210,  360. 
684. 

N.'  Y.   Supp.  98-88. 
(»87. 
App.  Dlv.  28-349;  82-476;  114- 

123;  119-818. 
N.  Y.  Supp.  54-570;  99-780. 
Ahb.  N.  C.  3-9. 
N.  Y.  Ann.  Cas.  4-66,  n. 

OHH, 

Hun.  16-024;  18-190;  80-59. 

App.    IHy.    28-3*7,    351;   82-470; 
114-123;   119-818. 

Ml8o.    16-152;    17-213. 

N.  Y.  Supp.  3-37;  99-789. 

N.  Y.  Ann.  Cas.  4-66,  n. 
6KJ». 

App.  Dlv.  28-351. 

Ilarb.  <{4-464. 

N.  Y.  Ann.  Cas.  4-66,  n. 
690. 

N.  T.  Ann.  Cas.  4-66,  n. 
691. 

Abb.  (N.  S.)  15-205. 
093. 

N.  Y.  73-204. 

T.aw  Hull.   1-51. 

ii\m. 

App.  Dlv.  28-851. 
«J>7. 

N.    Y.    124-C13;    148-177. 
Huu,  79-148. 


App.  Dlv.  1-590. 

N.    Y.    Snpp.   29-757. 

N.  Y.  Ann.  Caa.  2-350 
703. 

App.   Dlv.  T6-75. 

Week.  Dig.  23-184. 
704. 

App.   Dlv.  76-73. 
706. 

Hun.  79-139. 
707. 

N.  Y.   134-530. 

Hun.  70-349. 

App.   Dlv.  114-441;  120-808. 
708. 

N.  Y.  148-185. 

Hun,  32-836. 

App.  Dlv.  114-441. 

N.  Y.  Supp.  99-1127. 

How.  62-90. 

Week.   Dig.   14-214;  18-418. 
Snbd.  1. 

N.  Y.  110-118. 

Civ.  Proc.  13-146. 

Abb.  N.  C.  20-180. 
Snbd.  2. 

N.  Y.  130-487. 

Hun,  31-76;  42-124. 
^  App.  Dlv.  12-828. 
Snbd.  3. 

N.  Y.  94-508. 

Hun,  39-38. 
Subd.  4. 

Hun,  44-63. 

App.   Dlv.  87-87W 
709. 

N.  Y.  92-651;  105-822. 

Hun,  86-407. 

App.  Dlv.  2-5.'58:»31-258:  75-47S: 
80-380;  82-476;  iOH-;ii3 : 
114-122;  119-819. 

Misc.  7-397;  16-152;  27-508:  4:*- 
329;  44-420;  45-646. 

N.  Y.  Supp.  78-283:  81-82:  87^ 
181;  99-789;  lO4-0.Vi. 

Civ.  Proc.  8-35. 

N.  Y.  Ann.  Cas.  1-404. 
711. 

N.  Y.  55-189. 

Misc.  24-512. 

N.  Y.  Ann.  Cas.  6-179. 
712. 

Hun,  63-337.  848. 

Misc.  27-508. 
713. 

N.  Y.  62-133;  61-849;  90-898; 
108-173. 

Hun,   27-377;   29-94;   88-390. 

App.  Dlv.  41-207;  66-577;  68- 
17;  66-575;  72-474;  74-145; 
121-816. 

Misc.  39-718. 

N.  Y.  Snpp.  5-380:  32-832;  84- 
820:  .86-287:  78-330;  76-576; 
77-574;    14KI-G39. 

St.  Rop'r.  19-907. 
Snbd.  1. 

N.  Y.  94-342;  119-406. 
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NOTES. 


Hiin.  2:«-411:  20-a?3:  08-512:  S5- 

456. 
App.  DlT.  38-126  ;  73-474  ;  104- 

MlBc'  r,:i'17. 

N.   Y.   Supp.  50-547;  102-925. 

St.  Rpp-r.  52-593. 

Civ.   Proc.  4-127;  15-209. 

Duly.  11-11?.. 
Snbd.  2. 

S.  Y.  119-412. 

Hud,   51*555;   OS-512;  91-226. 
Siibd.  3. 

N.   Y.   119-408. 

Hum,  9-79;  91-164. 

St.  Rep'r.  22-28. 
714. 

N.  Y.  57-161;  77-272. 

Hun,  73-244. 

Div.  11-64;  35-587;  60-576; 
f2-575;  73-352;  120-321. 

Misc.  17-419  :  37-517  ;  5:^-17. 

N.   Y.  Supp.  55-146;  73-328;  76- 
973;  70-559,  818, 
1-308. 


21-511;     24-636; 


^%. 


Laus, 
ri5. 

N.   Y. 
Hun. 

N,  Y.  Supp. 


70-596. 
15-585. 
Div.  51-6;  86-552;  92-176, 


83-780;  86-1043. 

N.  Y.  Super.  45-197. 
716. 

Misc.  41-203. 
T17. 

N.  Y.  Ann.  Cas.  4-384. 
719. 

C:iv.  Proc.  6-263. 

Abb.  N.  C.  8-237. 

Week.  Dig.  15-112. 
721. 

N.    Y.   88-291;   135-534;    141-83; 
107-425. 

Hun.  20-119;  22-138:  24-459:  27- 
388;    03-348;    73-008;    80-451. 

App.  Div.  24-414  :  55-422  ;  llO- 
453;   111-583;  112-891. 

MLsc.    10-158;    10-563;   24-286; 
53-341. 

N.  Y.  Supp.  53-709;  96-985;  98- 
496;   160-734 ;   103-294. 

St.    Uep'r.    30-230;    35-724;    44- 
303;  51-44. 

CMv,  Proc.  9-50. 

How.  N.  S.  2-248. 

Dom.   <l-140. 

N.  Y.  Ann.  Cas.  5-881. 
Sabd.  7. 

N.   Y.   120-440. 

D(Mn.  0-51. 
Sabd.  9. 

(Mv.    l»roc.   11-188;   15-350. 
Subd.  11. 

Hun,  21-511;  20-158. 

App.  Div.  10-289. 

MIsff.  17-733. 

St.  Rep'r.  37-359. 


Snbd.  12. 

N.   V.  77-512. 
Hun,     15-431; 

20-430. 
App.   Div.   10-289^ 
St.    Rep'r.   .•i3-927;   46-585. 
Civ.  Proc.  8-75. 
Abb.  N.  C.  10-142. 
722. 

N.   Y.  120-434 ;  135-522;  141-76. 

Hun,  03-348:  86-451. 

App.   Div.   55-422;  84-397;   llO- 

453;   111-584. 
N.     Y.    Supp.    :W-929;    82-831; 

90-946;  98-406. 
N.  Y.  Ann.  Cas.  5-381. 
723. 

N.     Y.     83-92;     88-500;     89-22; 

107-045 ;      1 10-646 ;      1 20-434 ; 

121-546;       122-461;       135-222; 

137-471:141-76;  144-216;  140- 

260:  155-75:  16O-190;  160-280; 

107-421;     109-115;     183-488; 

187-262;    189-402;    190-388 ; 

191-207. 
Hun.  27-18;  81-424;  30-233:  38- 

528;   40-216,   422,   623;   40-661; 

54-613;     62-304,     306;     6:S-348. 

402;    64-432;    65-60.    550:    04J- 

197.    198;   74-376:    75-372;    77- 

568:    80-414;    81-146,    183:    82- 

364,  576;  84-44,  129:  85-35,  590: 

80-359,     451:     88-180;     90-42; 

92-429,  459,  503. 
App.  Div.  1-18:  2-611:  8-589;  lO- 

320.    394;    18-323;    20-624:    21- 

433;    30-503;    31-306;     32-251; 

38-582:     39-509:     40-300:     41- 

5.')5;    44-307;    48-110;    49-631; 

51-384;    53-99.    319.    418.    562; 

54-52,  98;  55-422;  58-294.  345; 

00-180.    191,    416,    "  "      

437;    04-.^27.    550; 

09-296.    322.    444; 

4.12,    595:    72-529: 

74-74,  .368.  535;  76-75,  .^42.  .307; 

78-488:  79-42.  50;  81-l.TS.  60.'?: 

82-98,    241,    562;    83-129,    183. 

215:    84-408,    5.->9:     S5-sri:    S.S- 

416;    91-465;    93-570;     94-417; 

95-84.     264,     624:     97-76.     135; 

100-228,    440;    lOS-98 ;    1(W- 

332.     613;     110-453;     111-583; 

112-1.5,    71;    113-91,    96,    757, 

758;   114-;524;  116-483;  117- 

250:    118-83.    811;    119-849; 

122-386;     128-688;     124-115, 
117. 
Misc.    7-517,    a32:    8-260:    9-,356; 

10-3.     665:     11-110.     176,     254. 

893:  12-352:  13-91,  95;  14-546; 

10-321;     18-.J81,     662;     19-498; 

22-249:     23-174;     24-525:     20- 

450;     28-242;     30-2()4:     31-453. 

603:    .^3-647,    685;    36-235;    30- 

405:    41-337;    45-407:    48-175; 

49-:{25;    55-31;    50-:?52 ;    57- 

1 3fS. 
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512:  02-.-)4. 
08-190.  377; 
70-529;  71- 
7.1-1.58.    244: 


NOTES. 


N.  Y.  Siipp.  2S-547;  aO-541;  33- 
5)21):  :;i-j»l:  ;$«-,s,  I'm:  -*«-:ii-:; 
47-553;  4S-r,in:  CO- 1025;  Ra- 
464,  613;  S:*256:  5tt-78.  GOO; 
57-297.  592;  58-G97,  1073;  OO- 
648:  62-600;  03-327;  04-483; 
05-676.  020.  1093:  00-257;  67- 
898;  68-955,  1058,  1095,  1110; 
69-962.  1002.  1108:  70-65.  871; 
Tl-104;  72-102.  308;  73-1005; 
74-119,  189.  669.  671.  1021;  75- 
262.  856;  70-661,  808;  77-231, 
541;  70-031,  608,  718,  751;  81- 
351,  394,  586,  859;  82-560.  667; 
81-503.  749;  86-497;  88-217. 
289,  463;  80-356,  587;  01-788, 
839;  05-255,  426,  879;  06- 
244.  946:  08-53,  496.  891;  OO- 
849;  101-30,  986;  102-330, 
4H4,  1066  ;  103-294,  667  :  104- 
782.  808;  106-839;  1O7-640 ; 
108-157,  921. 

St.    Rep'r.    37*869. 

Civ.  Proc.  14-126,  130,  283:  15- 
f>6,  62.  220,  320,  847;  10-41,  43, 
46.  288.  296. 

N.  Y.  Supor.  57-297;  50-381. 

N.  Y.  Ann.  Cas.  1-32,  40.  50,  68; 
2-.53;   5-381;   T-8S;   8-104;   10- 
150. 
724. 

N.  Y.  78-362.  487;  00-546;  112- 
.125;  110-414;  120-434;  153- 
309. 

Hnn.  27-18;  42-167;  61-367;  63- 
348:  66-404;  81-80;  80-424; 
01-172. 

App.  Dlv.  14-227;  18-266,  323; 
21-433;  32-118:  33-r{07:  40- 
252;  48-232;  51-596;  76-366; 
78-499;  70-561;  82-241:  s:i- 
183.  429;  88-336;  80-304; 
102-583;  112-15,  441;  114- 
703:  11H-.344:  122-451. 

MlBC.  6-.12:  13-241;  14-546;  22- 
146;  24-214;  30-68;  31-463:  33- 
478  ;  45-10,  153  ;  51-591 ;  55- 
31. 

N.  Y.  Supp.  18-500;  41-212;  47- 
rCi^:  48-645;  52-ai4;  62-70.^ 
652;  64-901;  78-460;  70-680; 
hl-;i04:  82-422;  85-S63:  OO- 
810;  01-952;  02-924;  06-MG; 
OH-376:  100-196;  101-72; 
1O3-.505  ;    104-782  ;    1*W>-110. 

Abb.  N.  C.  14-311;  20-404. 

N.   Y.   Super.  57-297;   50-121. 

How.  62-460. 

Week.  Dig.  14-360;  15-106;  16- 
41:  17-354;  21-7. 

N.  Y.  Ann.  Cae.  1-64;  5-381;  6- 
81,  309. 

Conuoly,  1-314. 
725. 

N.    Y.   120-484. 

Hnn.    6.1-348. 

Civ.  Proc.  10-241,  346. 
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726. 

MUc.  26  640. 

N.    Y.    Supp.    07-li.OO. 
727. 

App.  Dlv.  18  9f, 

ynsc.  57-33. 

N.  Y.  Supp.  107-1020. 
728. 

X.'  Y.   155-75. 

Hun,  86-20. 

App.   Dlv.  18-823:  25-4C2. 

Misc.  24-525;  25-446. 

N.   Y.  Supp.  55-712;  eT-808. 

Civ.  Proc.  8-94. 

How.  60-205. 
720. 

Hun,  62-306;  60-447. 

App.  Dlv.  88-188. 

MiBC.  26-596. 

N.  Y.  Snpp.  56-767:  65-250:  «2- 
499. 

Civ.  Proc.  10-346. 
780. 

N.   Y.  76-596. 

Hun,  60-447. 

App.   Dlv.  83-188. 

Misc.  6-439;  11-444;  26-596. 

N.  Y.  Supp.  32-221:  56-767:  64- 
833:   65-2.'i0:   82-499. 

St.  Kep'r.  17-81. 

Civ.  Proc  10-846. 

N.   Y.  Ann.  Cas.  2-29. 
781. 

N.    Y.    IIO-IOI;    110-.561;    185- 
109. 

Hun,  84-177. 

App.    Dlv.    2.S-4JK);  42-170;   102- 
65;   117-187. 

Ml.so.  0-46;   12-113;  18-688;  31- 
505 

N.   Y.'   Supp.   20-291:  33-04:  58- 
1049;  64-5.  55;  107-fc0. 

Civ.  Proc  15-96. 

N.  Y.  Ann.  Cas.  6-150. 
732. 

N.    Y.    10O-248;    110-101;    110- 
561;   185-100. 

Hun,  84-177. 

App.  Dlv.  42-170;  102-05;  117- 
187. 

MlRC.    13-40:    28-198:    50-362. 

N.     Y.     Supp.     58-1040:     50-11; 
1 07-020. 

•Week.   Disr.  8-415. 

N.  Y.  Ann,  Cas.  5-150:  0-139. 
7.33. 

N.   Y.   185-109. 

App.    Div.   42-170;   61-321;    102- 
05;   117-187. 

Misc.   0-46. 

N.    Y.    Supp.    58-1049;    «M-079 ; 
107-620. 

N.  Y.  Ann.  Cai.  6-150. 
734. 

N.   Y.    IIO-IOI:   185-109. 

Ai)p.  Dlv.  28-40U;  42-170:   117- 
187. 
la 


NOTES. 


Misc.    60*361. 

N.    Y.    Supp.    68-1049;    98-682 

107-620. 
N.  Y.  Ann.  Caa.  6-150;  0-139. 
735, 

N.   Y.   185-109. 

N.  y.  Ann.  Cas.  6-150. 

7ac. 

N.   Y.  102-335. 
N.   Y.   Supp.   1O2-790. 
Abb.  N.  C.  0-209. 
737. 

N:  Y.  102-335. 
738 

N.'  Y.  116-168;  121-644;  128-171; 

160-187. 
Hun,     65-406;     60-548;     03-164; 

77-502. 
A  pp.    Dlv.    3-28;    9-399;    10-95. 

522:    19-582:    23-241:    25-140; 

42-64;  72-485  ;  101-344  ;  117- 

602. 
Misc.   7-527:  8-621;  16-124:   18- 

688:    22-660;    24-369;    28-448; 

30-86. 
N.  Y.  Supp.  29-821;  30-815;  40- 

298;    48-779,    075:   49-009:    62- 

498;  58-932.  1182;  01-868;  70- 

513;  92-250. 
CMv.    Proc.    12-126;    14-130;   21- 

127,  284,  329. 
Abb.  N.  O.  20-321. 
N.  Y.  Ann.  Cas.  6-148,  158. 
739. 

N.  Y.  160-187. 
740. 

N.  Y.  78-586. 
Hun,  47-435. 

App.    Dlv.    82-350:    101-287. 
Misc.    O-206;    7-394:    24-370. 
N.    Y.    Sopp.    29-821;    91-658. 
Civ.  Proc.  16-126. 
743. 

N.   Y.   186-109. 
744. 

N.   Y.   186-100. 
App.  Dlv.  100-613. 
Ml.sc.  7-394. 
746. 

N.  Y.  186-109. 
Hun,  83-416. 
App.  Div.  100-618. 
N.  Y.  Supp.  31-959. 


740. 

N.   Y. 

186-109. 

App. 

Div.    37-123;    113-745. 

747. 

N.   Y. 

186-109. 

App. 

Div.  81-347  ;  100-613. 

748. 

N.   Y. 

186-109. 

749. 

App. 

Div.  81-347. 

750. 

App. 

Div.  37-1 2.S:  110-539. 

N.   Y 

JSupp.  65-1130. 

761. 

Hun.  83-416. 

App.  Dlv.  81-346;  121-62T. 
N.  Y.  Supp.  31-959;  81-242;  lOO- 
734. 
766. 
N.  Y.  111-350:  116-493;  160-136; 

171-488;    187-4. 
Hun,  05-505:  81-388;  82-306. 
App.  Dlv.  7-169;  19-307;  24-228; 
33-456:   30-81,    381;   41-4;   44- 
257;    02-257:    72-103;    73-558; 
88-586;    104-533. 
Misc.     14-303;     27-611;     29-323; 

6O-408. 
N.   Y.  Supp.  30-884;  66-401,  514; 
68-263:     00-522;    70-897;    70- 
194;   100-527. 
N.   Y.   Super.  66-539. 
N.    Y.    Ann.    C.is.    1-138;    2-211; 
4-375,  377;  9-53,  317. 
760. 
N.  Y.  133-13;  140-420;  167-166; 
171-488  ;     170-97  ;     178-236  ; 
183-385. 
Hun,   03-414;   74-268;   82-306. 
App.    Dlv.    18-203;    19-246;    24- 
228;  27-lfl»2:  31-66;  34-243;  41- 
398;    67-113;    68-248,    270,    438; 
■    02-257;  68-10-77-342:  81-162: 
82-Sl,   102;   87-7;  88-586;   97- 
183;   112-637. 
Misc.  4-114:  14-303:  17-328:  20- 
819;     29-3-23;     80-171;     48-479; 
49-615;  60-450. 
N.  Y.  Supp.  31-337:  36-1057;  45- 
849:  60-«76:  64-426;  68-67;  OO- 
522;   08-803;    09-218,    295;    79- 
74:    80-799:    81-587. 
193;     93-709;     96-513; 
101-.340;   107-274. 
St.    RepT.   0O-171. 
N.  Y.  Super.  67-421:  59-478. 
N.  Y.  Ann.  Cas.  1-188;  9-812. 
767. 

N.   Y.   82-500;  90-461;    111-350; 

116-493:  180-214. 
Hun,   27-18:  04-498;  77-91;  81- 

388;  87-537. 
App.  Div.  11-48;  12-313;  17-227; 
19-306;    29-57,    333,    456;    30- 
381;    62-521:    67-485;    68-248: 
00-553;  02-257;  08-11;  77-338; 
81-161  ;        82-101  ;        98-294  ; 
104-533;    112-749;    123-412. 
Misc.    14-115,    802.    428;    17-103: 
19-226;  20-545;  27-611;  67- 
372. 
N.    Y.   Supp.   18-553;   30-16,  432; 
45-541;     40-118:     61-852;     65- 
401:     57-471;     58-263:     02-303; 
<K5-384:    07-1067;    08-116.    803, 
804;    03-1097;    70-897;   74-297; 
79-74;     80-799;     81-587;     90- 
41M»;     513-1074; 
1110;    I09-C<i2. 
St.   Uep'r.  71-24. 
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795:    85- 
30-837; 


99-70 ;     107- 


NOTES. 


Abb.  N.  C.  20-284.  465. 

N.  Y.  Super.  55-539;  68-120. 

N.  Y.  Ann.  Gas.  4-375;  »-53.  304, 

508,  o. 
758. 

N.   Y.  77-480;  111-350:   l.^O-.-^IS. 
Hun.  23-188:  31-300:  51-423;  5«- 

259;  «O-02:  81-194:   173-337. 
A  pp.  DIv.  3O-5;}0:  40-25;  67-438; 

112-750;    122-549. 
MIRC.     14-302;    38-12;    60-408; 

53-0. 
N.  Y.   Supp,  57-502:  74-655;  90- 

70;  102-911;   107-534. 
Civ.  Proc.   14-435. 
N.   Y.   Super.  55-539. 
N.  Y.  Ann.  Cas.  0-307,  n. 
750. 

N.  y.  111-350. 
Kiin,  66-62. 
App.  DIv.  20-525 
Misc.   14-302:   53-6. 
N.  Y.  Supp.  47-158:  102-911. 
N.  Y.  Ann.  Caa.  O-307,  n. 
700. 

App.     DIv.     100-323;     112-748; 

123-413.  • 

Misc.  14-303. 
N.     Y.     Supp.     35-1057;     06-643; 

00-76;   107-1110. 
Civ.  Proc.  8-277. 
Abb.  N.  C.  22-284. 
N.  Y.  Ann.  Cas.  2-211;  0-308. 
761. 

N.   Y.  68-562;  60-450:  63-414. 

Hun,  4-48.  674. 

App.  DIv.  27-145;  20-57. 

Misc.  27-612. 

N.  Y.  Supp.  60-536;  61-852;  68- 

263. 
763. 

N.  Y.  77-515;  103-274. 

Hiin,  21-509:  65-565. 

App.    DIv.    32-llS;    36-381;    55- 

303;  64-416. 
Misc.    6-51;    16-iaS;    27-57;   38- 

121;  45-477. 
N.  Y.  Supp.  55-401;  66-942;  72- 

232;    02-737. 
How.  50-385. 

N.  Y.  Ann.  Cas.  8-334;  0-319. 
764. 

N."  Y.   114-579. 

Hun.  34-11:  62-261:  65-5^1. 

App.    Div.    6-482;    44-257;     113- 

745;   117-55. 
Misc.  16-198. 
N.     Y.     Sui)p.    60-761  ;    00-203 ; 

1O7-1075. 
N.  Y.  Ann.  Cas.  4-56,  n.;  0-319. 
765. 

N.   Y.   140-414. 

Hun,  73-201. 

App.     DIv.    20-ri25;    36-382:    64- 

41(5:    1<H-:>33. 
MlBC.  30-276. 
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N.  Y.  Supp.  4T-168;  72-232;  OS- 

1074. 
Dcm.  3-236. 
766. 

N.   Y.   140-420. 
Hun,    78-546. 
App.   DIv.   112-808. 
N.   Y.   Supp.   00-432. 
N.  y.  Ann.  Cas.  9-309. 
767. 
N.  Y.  70-175;  163-119. 
Hun,  83-514. 
App.    DIv.    2-418;   61-56^;    101- 

467;  118-8;  120-307. 
Misc.  33-401;  64-650. 
N.    y.    Supp.    18-501,    502;    92- 

140;  106-9. 
768. 
N.  Y.  06-32;  136-76. 
Hun,   12-130;   18-125;  63-514. 
App.    DIv.   2-413;   27-614;   50-37. 
N.  Y.  Supp.  18-501,  502;  60-776; 

60-179. 
Abb.  N.  C.  20-178. 
760. 
Hun.    25-354,    376;    28-294;    44- 

45. 
App.    DIv.    48-412:    60-393:    66- 

249;   01-272;   106-387;   110-921. 
Misc.  30-274;  38-121. 
N.   Y.   Snpp.  54-722:  62-305:  69- 

843  ;  72-578  ;  77-101 ;  94-815. 
Civ.  Pi-oc.  6-90:  14-71. 
Abb.  N.  C.  18-204. 
How.  67-390. 
770. 

N.  Y.  136-76. 

Hun.  21-431:  36-542;  63-514. 
App.  DIv.  76-144. 
Misc.   66-870. 
N.   Y.    Supp.   78-942. 
Abb.  N.  C.  20-178. 
How.   66-287. 
Daly,  0-44. 
771. 

Misc.  40-93. 
How.  10-458. 
772. 

N.  Y.   150-377,  537;  177-236. 

Hun,  31-20;  48-46. 

App.    Div.    48-412;    68-555;    83- 

168;    105-119. 
Misc.     10-733;     16-413;     20-206; 

34-406;   37-745. 
N.  Y.   Supp.  46-782;  69-646;  T4- 

241  ;  76-476  :  93-895. 
Civ.   Proc.  21-16. 
N.   Y.  Super.  52-68. 
Law  Hull.  5-88. 
N.  Y.  Ann.  Cas.  8-15. 
775. 
N.   Y.   150-537;   168-23. 
Hun,   27-21:   81-348. 
Misc.   14-1S2:  2.1-.'*65. 
.N.   V.   Supp.  •52-756. 
776. 

N.  Y.  47-370;  76-590. 


NOTES. 


CIr.   Proc.  e-178. 
Week.  DIs.  9-133. 
777. 

How.   67-481. 
770. 

N.  Y.  142-212. 

Hun.  20-518;  38-389;  56-375:  67- 

463. 

App.    Dlv.    17-227:    1H-4W:    21- 

4r,7:     40-103;    07-125;     74-278; 

75-239;  70-74.  237,  434;  7»-120: 

«1-147;     SI -404.     620:    S7-10r5: 

ftl-.'149:     5>3-151.     325;     101- 

132:     105-300.     405;     107-527: 

1CM>-133  ;     112-77  ;     1 1»-756  ; 

122-616:     123-274;     124-131. 

Misc.   10-514:  23-78:  25-90.  310; 

30-533.    628:    31-170.    471:    32- 

3«0;     33-120:     34-347;     43-20; 

46-57;  50-618:  52-0;  50-640. 

N.   Y.   Siipp.  30-8.V.):  45-782;  47- 

fi4ft;    51-833:    54-.566.    6rt«:    02- 

713.    7S4-    03-n"7:    00-721 :    ««•- 

816;  77-610:  78-2.  537.  659,  778; 

7»-708;    84^-6S9:    82-670.    996; 

84-lllj   ISO.    1011:   H.%-102:   80- 

1022:  J47-402.  519.   801:  00-824: 

91-876^  »8-0.->9:    94-177:    95- 

1027:     98-62,      200;     99-.331  ; 

107-497.   806.   949. 

Civ.    Proc.    19-1(58:   21-221. 

Abl).   N.   r.   31-482. 

N.   Y.   Super.   57-222. 

How.   57-481. 

I>pin.  2-486. 

imiy.  10-71. 

Week.    Dijf.   23-48. 

N.  Y.  Ann.  Cas.  6-386;  7-269,  278. 

7SO. 

N.   Y.   138-565. 

Hun,   49-238:   74-192:  82-355. 

App.    Dlv.    49-390;    85-288;    92- 

1.H4. 
Misc.  12-88:  20-207;  34-2.'»3:  87- 

129,  606;  39-580. 
N.   Y.    Stipp.   33-176:   00-76:   0,3- 
246:    66-215;     74-409;    70-159: 
80-588;    83-307;    87-316. 
St.  Kcp'r.  50-.'i55. 
(!lv.    Froc.   14-340. 
N.  Y.  Ann.  Cas.  1-118.  119;  9-46S. 
781. 

N.   Y.   177-236. 
App.   Dlv.  88-275. 
Misc.   14-182. 

N.   Y.  Supp.  35-382;  85-71. 
Civ.   Proc.  14-1. 
Abb.  N.  C.  11-233. 
782. 

Civ.  Proc.  14-1. 
783 

App.  Div.  3-321;  120-666, 
Misc.  14-303:   10-.^>*i3. 
N.  Y.  Supp.   105-474. 
St.    Rpp'p.   14-S. 
CMv.   Proc.  0-188. 
Abb.  N.  C.  14-511. 


N.  Y.  Ann.  Cas.  2.-215. 

How.    02-460;  66-392. 
784. 

N.  Y.  97-610. 

Hun,  27-384;  80-2.57. 

App.    Dlv.   10-289;  14-2,^2. 

Ml8C.    0-.514:    11-125;    12-40JI. 

N.  Y.  Supp.  31-1008. 

CMv.   Pioc.   14-290. 

N.  Y.  Ann.  Cas.  7-125. 
780. 

N.  Y.  80-278. 

Misc.  20-342. 
787. 

<'lv.    Proc.    19-165. 

Misc.  53-428. 
788. 

App. 
789. 

App. 

N.  Y. 
790. 

App.   Olv.  48-001. 

N.   Y.   Ann.  Cas.  4-253. 


Dlv.    94-28;    110-898. 

Dlv.    29-373:   48-601. 
Supp.  28-59. 


791. 

N.  Y. 
Huu, 
Ai>p. 

2,' .> ; 

111: 
Mlwc. 


83-527;  135-645. 
12-571:   17-113:  26-491. 
Dlv     48-601:    50-101:    71- 
74-30S:    941-165;    98-102, 
119-486. 
10-.V.2;    38-12,    13,    44,   45; 
-    J5.  316:  54-85. 
N.   Y.  Supp.  06-962;  76-695,  698, 
901.   906;  81-.392;   97-602;   lOO- 
770;   1O2-704;  104-496;  106- 
200  ;   107-538. 
N.  Y.  Ann.  Cas.  8-485. 
Subd.  1. 

N.  Y.  92-647. 

App.    Dlv.    74-308.      ^     ^^  ^„« 
Misc.  12-147;  24-407;  56-123. 
iN.   Y.    Supp.    1O3-1025. 
N.  Y.  Ann.  Cas.  5-413. 
Snbd.  2. 

App.   Dlv.  45-575;  74-308. 
Misc.    24-407. 

N.    Y.    Supp.    61-403:    77-511. 
N.  Y.  Ann.  Cas.  5-413. 
Sabd.  4. 

N.  Y.  151-267,  647. 
Snbd.  5. 

N     Y.   84-642:   151-668:   174-265. 
App.     Dlv.     0-1.31;     10-214:    39- 
raX:    54-104.    510:    07-12:    71- 
.308:     im-165:     111-159;     112- 
S20:   117-475. 
MIs<v    23-2.13.    504:    24-407:    29- 
105.  422;  33-388;  38-13;  50- 
600. 
N.   V.   Supp.  44-620;  51-160:  5,3- 
2«;3:     00-195;     00-603;     07-587; 
73-482:    89-199,    715,    845;    98- 
:'>51  ;    109-679. 
X.   Y.  Ann.  Cas.  6-41,3. 
Siibd.  O. 

N.    Y.  92-646. 
lOSld 
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Sabd.  7. 

N.  Y.  01-239;  151-669. 
Snbd.  Sj 

N,  Y.   113-018. 

Hun,  1«.128:  25-584. 

A  pp.  1)1  V.  58-320;  aS-146. 

Mi8C.  35-381. 

N.    Y.    Supp.    Tl-1025;   fM)-734. 

Abb.  N.  C.  18-473. 

How.  67-511. 
Svbd.  lO. 

N.   Y.  135-634. 

App.    Div.    10-227;    28-303:    20- 
372;  67-12. 

N.  Y.  Supp.  50-1002;  51-543;  04- 
605:  73-482. 

Civ.  Proc.  4-202;  5-67;  13-107. 

How.  66-475. 
Snbd.  11. 

App.    Dlv.    61-379;    71-351;    74- 


Mlsc.  38-12. 

N.  Y.  Supp.  75-076. 
Sabd.  12. 

N.   Y.   160-370. 
Sabd.  13. 

App.   Div.    111-182. 

Misc.  52-10. 
702. 

App.  Dlv.  48-601. 

N.  Y.  Supp.  81-392. 
703. 

App.    Div.    27-161 


20-373; 


-rr.    _ 30- 

643;  46-76;  48-187,  601;  50- 
161;  71-255,  351;  74-308:  08- 
102,  109.  145.  020;  107-249; 
117-476;   120-898. 

Misc.  12-147;  23-253.  504;  24- 
108;  20-425;  33-388:  56-123. 
336,   606. 

N.  Y.  Supp.  32-1073;  60-622;  61- 
169,  542;  52-016;  53-297;  56- 
656;  61-257,  300.  942:  62-815; 
63-724;  67-587;  71-1095;  75- 
823,  976;  1O2-704  ;  106-200: 
107-538. 

N.  Y.  Ann.  Cas.  6-18;  8-485. 
706. 

App.   Div.   52-231:  71-31;   77-16. 

Misc.  45-502  ;  56-334. 

N.  Y.  Supp.  106-706. 
707. 

N.   Y.  76-168. 

Hiin,  58-133. 

App.  Dlv.  57-219;  77-16;  OO- 
534 

Misc.'45-.502;  52-92;  56-,'?34. 

N.  Y.  Supp.  01-178,  1003;  lOl- 
751:   106-700. 

St.    Rep'r.    46-477. 

Al)b.  N.  C.  13-354. 

Dem.  2-579. 
Snlid.  1. 

Hun,  63-604. 

App.   Div.  52-231. 

N.    Y.    Supp.    1S-327.   879. 

St.   H»'|>'r.  7-707;  4  1-J73. 

Abb.   N.  C.  2-311. 


How.  26-422. 
How  N.  S.  2-,525. 
Sabd.  2. 

St.  Rep'r.  12-665. 
Subd.  3. 

N.   Y.   125-695. 

App.  Div.  101-262. 

MIso.   15-631:   16-.'i05. 

St.    Rop'r.    33-819;    86-020;    61. 

122. 
Civ.  I»roc.  13-234;  10-258. 
Abb.    N.   C.  21-214. 
N.   Y.  Super.  36-284. 
71*8. 

Hun,  60-244. 

App.  Dlv.  <W-281:  77-16;  78-41W: 

03-.^l8;   112-122.  129;   116-496. 
MlRC.   20-425:   41 -.'58:   5.1-269. 
N.    Y.    Supp.   61-942:   74-55:   79- 

080;     85-1 H:     87-852;    OS-136: 

101-709;    103-77. 
Civ.  Proc.  10-40. 
700. 

HuD,  26-182. 

App.   Div.   2-19:   40-407;  62-231; 

77-16. 
N.  Y.  Supp.  63-381. 
Civ.    Proc.    10.3I» 
800. 

App.  Dlv.  77-16. 
801. 

App.  Div.  77-16. 
802. 

Him.  80-452. 

App.  Div.  77-16:  121-750. 
N.  Y.  Supp.  711-268;  106-532. 
803. 

N.  y.  78-509. 

Hun,  26-580;  41-603;  43-95;  87- 

ii04. 
App.    Div.    20-284:    35-428:    48- 

335;    40-407:    65-167:    6<l-2a3; 

67»tW;     76-580;     7O-102.      617: 

80.40;  05-543;  ©8-140;  12C>- 

747;  124-36. 
Misc.  10-233:  12-fi8,  169:  28-404. 

603;    83-573.   r27:    41-436;    5«- 

451  ;  54-66,  580 ;  56-326  ;  57- 

364,  365. 
N.  Y.   Supp.  54-810:  63-381:  68- 

1053;  7li8-488,   881;   73-118:   78- 
5IK3;    80-277;    84-1066;    IW-749; 

00-512;    1O4-508,    847;     106- 

482 :    108-871  :    1OO-660,    662. 
Civ.   Proc.   14-314. 
Abb.   N.  C.  31-194. 
N.   Y.   Super.  54-444. 
N.    Y.    Ann.    Cas.    2-136;    6-265; 

0-274. 
804. 

App.    Dlv.    35-428;    48-335;    66- 

203;   7<»-580;   70-102;  05-543. 
Misc.     12-08:    28-404.    603;    41« 

430;  50-4.')l:  54-580;  55-327. 
N.   Y.    Supp.  54-810:  73-1111:  78- 

r,\m:    JM»-7-i9;    1«4-S47:    165- 

4i>'2  ;    IU8-371. 
1031e 
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805. 

lliiii,   20-517.   535:   8S-326. 

Api).    Div.    4K-335:    «a-315:    «5- 

167;    76-580:    79-102;    85-576; 

95-543:  99-21)8. 
Misc.    41-436:    50-451. 
N.   Y.  Snpp.  71-809;  72-488;  7«- 

596;   83-428;    90-749,   960;    99- 

912;  107-660;  108-371. 
N.   Y,   Supor.  65-263. 
N.  Y.  Ann.  Cas.  2-136. 
800. 

N.   Y.   94-541. 

Hum,  52-530:  80-44. 

App.    Dlv.    48-335;    76-580;    79- 

102;  95-543. 
Misc.  41-436. 
N.    Y.    Siipp.   5-704;   78-596;  90- 

749:  108-371. 
St,   Rep'r.   11-269. 
N.  Y.  Ann.  Caa.  2-129. 
Siibd.  2. 

Hun,  20-537. 

St.   Rep'r.   15-733;   18-880. 
807, 

App.    Dlv.    48-335;    76-580;    79- 

102;   95-543. 
MlBC.  41-436. 
N.    Y.     Supp.     78-596;     90-749; 

108-371. 
Civ.   Proc.   10-178. 
60K. 

Hun.   20-182. 

App.    Dlv.    48-335;    76-580;    79- 

102;  95-543. 
Misc.  41-436. 
N.   Y.  Supp.  56-8.->l,  924;  78-506: 

90-749:   108-371. 
Abb.    N.   C.   8-436. 
80f). 

App.    Dlv.    48-335;    76-580;    79- 

102;  95-.->43:  98-149;   124-36. 
Mlsr.  12-68;  28-e^;  »;*-573:  ^1- 

436. 
N.     Y.     Supp.     78-596;     84-1006; 

90-749;   108-371. 
Abb.  N.  O.  1-350. 

Ann.  Cas.  5-265. 


162-250. 
Dlv.    28-267; 


43-530;    67- 


N.  Y. 
810. 

Abb.  N.  C.  8-239. 
811. 

N.    Y. 

App. 
889. 

Mlsr.    17-93. 

N.   Y.   Supp.  51-68;  73-293. 

Civ.    rroo.    14-307. 

How.  67-273. 
812* 

N.*  Y.  162-246. 

Hun.  69-445. 

App.    Dlv.    43-530;    61-492; 
428:    95-568;    117-.S59. 

Misc.   6-305;   13-16;  33-331; 
147. 


79- 
so- 


Super.   59-168. 

Ann.  Cas.  2-29;  4-66, 

Dlv.    75-.'573;    116-674. 
Supp.  78-345. 
8-56. 


D. 


N.   Y. 

N.   Y. 
813. 

App. 

N.   Y. 

Dem. 
814. 

N.  Y.  100-219. 

App.      Dlv.     46-134;      118-663; 
12O-4.50. 

Misc.     16-160;     17-359;     19-615; 
45-602;    48-223. 

N.    Y.   Supp.   39-94;   44-422:   ««- 
1047;     <f6-684;    91-33;     103- 
678;  104-1082. 
815. 

N.  Y.  Super.  47-387. 
816. 

Abb.  N.  C.  16-419. 
817. 

N.  Y. 

Hun, 

App. 

Misc. 

N. 


Y.   Supp. 
666;   47-712 


N.  Y.   Supp.  60-198;  70-629;  88-  I 
993;  9&-217.  ' 


90-312. 

70-48;   87-234. 
Dlv.    1-558;    5-264. 
19-595;  20-508;  35-78.  133. 
33-836:  44-318;  46- 
108-973. 
Abb.   N.  C.   5-69. 
N.  Y.  Ann.  Cas.  4-200. 
81 H. 

App.   Dlv.   1-558. 
Misc.  19-598;  36-138. 
Civ.   Proc.   15-434. 
N.  Y.  Ann.  Cas.  4-205. 
819. 

Misc.   19-598. 
Abb.  (N.  S.)  12-58,  n. 
820. 

N.    Y.    107-118;    117-297. 

Hun,   52-95:  56-92:   64-425;   76- 

43;  85-391;  89-.384. 
App.  Dlv.  10-234:  12-80;  19-610; 
25-142;     27-453;     29-173;     39- 
562:    40-500:    41-.^31;    42-156; 
61-543;     61-206;     69-286;     72^ 
5;  75-444;  78-27.  544:  HI -204: 
85-317;      96-394;      102-249; 
104-91  ;    106-459. 
Misc.    12-.')2;    24-6:    27-543:    28- 
43:  31-179:    43-379;   45-28.   42, 
346:    46-556. 
N.  Y.  Snpp.  36-397;  46-295;  47- 
448;    49-201,    512:    50-353:    61- 
814;     62-189:     64-862;     68-125, 
715;     59-814;     63-964;    70-474; 
74-749;  76-98;  78-320:  82-.541: 
87-480:    90-448,   814,    896;    92- 
963;     93-304;     94-277,     397; 
109-490. 
Civ.  Proc.  14-269;  16-316. 
N.  Y.  Ann.  Cas.  2-221,  226. 
821. 

Misc.  61-229. 
822. 

N.  y.  87-272. 
Hun,   28-74;   73-181. 
App.  Dlv.  21-417;  42-23;  80-145; 
92-250.    252;    106-591 ;    112- 
182;    121-401,   612. 
lOSlf 
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MlBC.     12-207;     26-670;     Bl-22ft. 

589  ;  r»2-n47. 
N.   Y.   Kupp.  47-502:  K7-471:  rVK- 

(JKi;     80-510;     87-37;     94-812; 

98-4C:    101-95 ;    10<;-ft8,   335; 

107-2 10,  722:  1OH-C07. 
Civ.   Prof.  21-340. 
N.   Y.  Ann.  Cas.   1-324. 
Week.  Dig.  S-589:  15-374. 


N.  Y. 

Hnn. 

N.  Y. 
824. 

App. 

Week, 
825. 

App. 

Mt8C. 

N.  Y. 

N.    Y. 

N.   Y. 

Week, 
820. 

iJarb. 
827. 

N.  Y, 

Hun, 

5&; 
Misc. 
N.   Y. 

777. 
Abb. 
N.   Y. 


50-192:  »5-252;  152-592. 
50-.391:   70-587. 
Ann.  Cas.  6-259,  276. 

DIv.    34-162. 
Dig.   10-364. 

DIv.  84-162. 

10-420:  :«o-G93;  56-19. 

Siipp.  46-675. 
Super.   60-66. 

Ann.  Cos.  1-401. 
.  Dig.  18-563. 

19-156. 

136-509;  146-281;  141-76. 
88-327 

Div.  11-602  ;  68-355  ;  lOT- 
112-707. 

12-44:    16-619;  26-02. 
Supp.   56-442;   74-88;   98- 

N.   C.   29-277. 
Ann.   Cas.   2-136. 


N.    Y.   1.12-548. 

Hun,  23-414:  75-50. 

Abb.  N.  C.  31-152. 

How.  67-346. 

N.  Y.  Ann.  Cas.  10-306. 
829. 

N.  Y.  81-157;  85-633:  86-302; 
88-447:  90-549;  91-657;  lUI- 
31(),  517;  98-206;  100-547:  102- 
m:  104-500:  105-332:  110-12, 
513,  562,  671;  111-239:  11»- 
62,  152.  238,  243,  391,  575:  114- 
28«;  116-12:  It 7-91,  500.  600; 
11H-46;  120-536;  ]21-.'>75: 
124-4H7,  505,  651;  125-756: 
126-293,  552:  132-549:  140- 
281:  141-76,  225,  389:  142-140; 
143-liK);  146-13;  149-83;  153- 
124.  294.  348;  161-84;  169-430; 
170-412.  554:  174-.39,  106:  17.^- 
375;  180-110,  261;  185-375; 
187-401;  188-421. 

Hun,  14-531;  15-79;  17-lli0:  19- 
35;  22-414:  24-32.  327:  26.,')86; 
28-423.  435;  29-4JJ8.  608;  30- 
555;  31-46,  417;  34-94;  «7-,^S0: 
40-223:  41-4.37;  42-159;  44-142, 
346,  560,  597;  46-289:  61-224: 
53-591:  54-166;  56-391:  58- 
251;  60-237;  61-250,  312;  62- 
207;  63-185,  477;  64-573,  ."-PS: 
65-222;   69-48;   70-34;  74-£76; 
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77-108;  78-49,  413:  79-129: 
82-17.  263.  343,  4^3:  84-ll»2; 
85-55,  486:  88-92,  211.  4«>:  tM>- 
7,  72,  128.  131.  603;  91-169:  92- 
274    384    450 

App.  DIv.'  4-132;  5-179,  458,  o(Si. 
6-445,  536:  8-612;  13-4ft3;  14- 
201;  16-215:  16-547.  548;  17- 
268,  272;  18-491:  19-354.  453: 
21-232,  .366:  22-622:  23-152: 
24-447;  28-243,  378;  29-41.  220: 
30-132:  31-352.  626;  32-623. 
634;  36-85,  189;  86-546;  87- 
590;  38-142,  432;  41-356;  42- 
119:  45-176,  809:  46-515;  4T- 
145;  48-367:  50-129:  51-72;  6:1- 
12,  113:  54-617;  55-320,  407. 
541;  66-96,  566;  57-54;  6K- 
684;  59-156.  288.  522:  61-163. 
205:  63-151;  66-502;  67-425. 
563;  68-298:  69-286,  381,  4.%0: 
71-503:  72-224,  278;  74-444; 
75-339;  76-447,  597;  77-622; 
79-312:  82-612;  86-6.  368,  481. 
587;  86-385;  87-18:  90-20;  91- 
236;  94-10:  95-303;  97-430: 
98-371.  418,  471,  486,  492:  »»- 
83,  371;  100-3,  368;  101-552; 
102-592:  104-183.  334;  ICW- 
316:  108-136:  110-915:  111- 
77,  502,  916:  112-379.  470,  475, 
780,  781;  114-412,  768;  11«^- 
754;  116-185;  117-185.  498: 
120-186;  121-333;  124-88. 

Misc.  6-88;  7-673;  8-82:  9-673; 
10-185:  11-450:  12-250:  18- 
487,  597:  15-290:  19-385;  22- 
749;  27-186:  28-263:  29-72;  81- 
657;  33-327:  34-446.  597;  35- 
380.  681;  88-56;  39-739;  4<»- 
153.  259:  42-50,  448.  597;  4S- 
149;  47-87,  573;  48-344,  640; 
4b-37;  50-217,  280;  64-170. 

N.  Y.  Supp.  18-480:  28-222,  2»?; 
29-169.  526;  31-11.  190.  252. 
311:  .S2-538.  671;  33-l.^^.  477; 
34-45.  628,  667.  830.  870;  85- 
49r^,  645;  36-284,  9,52,  967,  a««: 
44-205.  988:  45-!>6,3.  1096:  47- 
523,.  066,  9Ii2;  48-871,  895,  9<m: 
49-174,  803;  51-234,  380.  478; 
62-362.  401,  756,  1081:  54-4SS, 
781;  55-796;  56-5,51,  561:  67- 
a'>3;  58-933;  60-87,  563;  61- 
744;  62-48.  109.  120;  63-274. 
387:  64-501;  66-95.  928.  9aS; 
67-430.  481.  1029;  69-9.  125, 
255.  407:  70-420,  546;  71-.335. 
1026,  1062;  72-42;  78-259.  779; 
74-5,  755.  981,  1069;  75-890;  76- 
56,  121,  961:  77-483;  78-180. 
.320,  527;  79-111,  250.  688;  80- 
962;  81-1019;  82-926;  88-172, 
218,  704,  1091:  85-402,  538.  6S6: 
86-497;  87-432.  681;  88-686; 
89-965:  90-208.  526.  769,  873, 
883;   91-207,   378,   750;   92-399, 


NOTES. 


K69  ;  »3-554.  950  ;  ftB-969  :  »«- 
40,  200.  aS8;  07-570:  »S-S21, 
62.'5,    658,    775;    09-1036;     lOO- 

279,  444,   lOiSO;   102-o71,  754; 

104-824,  1084 ;    105-931,  1060  ; 

107-000:    10O-443,    444. 
St.    Rep'r.    ll-3o7;    12-8-11;    14- 

206,  398;  3C-133.  407,  461;  72- 

127. 
Civ.   Proc.   14-216;   21-1. 
Abb.  N.  r.  20-36:  Sl-loS. 
N.  Y.  Ann.  Cas.  1-153,  228;  8-331; 

0—123 
Connoly.    1-204;   2-27. 
Doni.  «-.Ho.  92. 
N.  Y.  Super,  B4-2S0. 
is:{o. 

N.  Y.  01-29.^:  172-146:  177-357; 

178-131;  187-19:?. 
Hun.  2R-273;  47-18. 
App.    DIv.   8-157;   30-283;   63-38; 

06-179;  74-441;  78-76;  88-436; 

05-391 ;  105-424. 
N.  Y.  Supp.  71-363;  73-279:  77- 


831. 


576 
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507  :  88-597  ;  94-574. 


N.   Y.   110-386:  12-485;  132-185; 

141-457:  14.S-235. 
Hun.  41-424;  5C-220;  63-518;  73- 

263. 
App.   DIv.   14-81:  52-65:  02-.n21; 

Wt-240:       8(J-162;       87-157; 

110-853. 
Misc.  28-395;  29-672;  30-392. 
N.   Y.   Supp.   18-485;  67-43:   71- 

134:    79-.357.    367;    83-528;    84-i' 

87;  101-839. 
Civ.   Proc.   15-354:   19-267.  282. 
832. 

N.    Y.    86-353;    01-241;    92-554; 

121-266;  156-162. 
Hun.  28-150;  02-360. 
App.    DIv.    14-192;    20-517;   34- 

547. 
Misc.  6-580;  14-33. 
N.   Y.  Supp.  35-237;  47-100;  54- 

538. 
N.  Y.'  Super.  55-433. 
833. 

Hun,  87-16. 

App.  Dir.  11-430;  80-20. 
N.  Y.  Ann.  Cas.  2-79. 
Wend.  13-311. 
634. 

N.'    Y.    78-220;    80-282;    81-151: 

00-56:  02-274;  00-56:  101-126: 

103-.'i73;      104-352;      106-298; 

111-220,    239;    112-493:    118- 

77;     126-450;     120-654;     133- 

453;  136-423;  137-570;  148-88, 

90:   154-.S55;   156-219:   165-13, 

159  ;    166-262  ;   171-100,   201  ; 

178-66  ;      184-57  ;      186-128  ; 

188-349* 
Uun.   10-55;  24-43;  32-306;  40- 

438;   43-421;    45-307,   439;    46- 

458,    488;    56-575;    57-76;    60- 


238;   78-107,    227;   70-346;   83- 
379;  85-.179:  87-16;  01-500. 

App.  DIv.  8-75:  11-429:  :i^O-483. 
497:  32-034:  35-356;  42-364; 
43-428:  5.'S-449.  4r^:^^.  65-54:  «8- 
205,  394;  70-12,  273;  71-28;  73- 
559:  77-210:  84Mttl9:  82-360; 
87-506:  80-.V)9:  04-.'^>;  06- 
29  •  00-9.  74  ;  100-376  ;  105- 
268,  317.  360:  110-429;  111- 
514.  520;  113-735;  116-363; 
117-551;  110-140;  120-231, 
773. 

Misc.  26-.56:  30-484,  705:  31-138; 
33-554  ;  :i8-97  ;  43-100  ;  54- 
176. 

N.  Y.  Supp.  28-1075;  20-364;  31- 
907:  3;i-8T3:  36-256;  54-1023; 
55-242;  BO-160;  60-125;  61- 
017;  63-915,  923;  64-562;  66- 
871;  «7-«17;  72-524;  74-126. 
002,  1055;  77-111.  179;  79-13; 
80-751:  81-813:  84-888;  87- 
981  ;  HM-1,  924  ;  00-1007  ;  07- 
512,  707 ;  ow-312 ;  104-225, 
435,  931. 

St.  KepT.  11-263;  12-446;  15- 
452. 

Civ.  Proc.  10-188;  21-364. 

Abb.   N.   C.   20-162, 

N.  Y.  Ann.  Cas.  2-77.  293;  5-244; 
6-22;  7-.345,  358;  8-414. 

Conuoly,  2-221. 
835. 

N  Y  103-578;  111-220.  239; 
128^420:  145-1;  168-213:  170- 
83;   170-281. 

Hun.  16-628;  21-344;  37-242:  38- 
270;  40-r5,36,  438:  41-203;  42- 
516;  58-251;  60-28,  305:  61- 
104;  72-497;  82-384;  87-16. 

App.  Div.  8-146;  11-430;  13- 
569;  17-245;  21-r>55:  34-,39i; 
42-232:  58-184,  329;  OO-llS; 
6l-16:i;  70-523:  04-161;  06- 
145;   08-419;   120-734. 

Misc.  5-465:  .30-621;  33-143:  3.5- 
508  ;  40-529  ;  48-486. 

N.  Y.  Supp.  18-515;  51-49;  54- 
225;  61-64;  62-772;  67-928;  «8- 
363.  641:  60-941:  70-420;  71- 
1062;  75-373;  82-842;  80- 
482;  06-1113. 

Civ.  Proc.  15-204;  10-191;  21- 
277   '^24 

N.  Y*  Ann.  Cas.  2-79;  6-22;  lO- 
447. 

Weelc.  Dig.  16-198. 

N.   Y.  90-56;  103-573;   104-.^-2: 

111-220;       151-196;       165-13; 

16ii-262  ;       1 78-72  ;       184-58  ; 

188-349. 
Hun,  72-497;  78-225;  83-349:  85- 

579;  87-16.  ^     ^^^ 

App.    DIv.    11-430;    20-486,    496; 

&-634;    35-356;     42-365;    55- 


lOSlh 
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451;  S9-363;  70-12:  71-28;  80- 
600.  614:  83-360:  SO-500:  lOO- 
3(57,  10P5-268,  HIT;  111-514, 
520:  116-364;  120-232. 

Misc.   30-705;  81-139:  S6-66. 

N.  Y.  Supp.  33-198;  51-985:  54- 
1023;  59-160:  61-917:  63-915; 
<I4-5G2:  66-871:  6S-363:  60- 
551:  74-1055:  75-625:  S0-7ol; 
81-813;  85-847;  07-707;  101- 
845 

Civ.  *Proc.  21-324.  364. 

N.  Y.  Ann.  Cas.  2-77,  294:  5-244. 
n.;  6-22;  7-343,  350.  361:  8-415. 
837. 

N.  Y.  103-242:  143-219 ;  188-52. 

Hun,  33-32:  37-622. 

App.  Div.   116-576. 

Misc.    8-170;    32-328;    40-55. 

N.  Y.   Supp.   66-542;   101-846. 

Dem.  3-388. 
838. 

N.  Y.  150-266. 

Hun.  79-539. 

N.  Y.  Supp.  20-933;  66-296;  08- 
686. 
839. 

Barb.  41-444. 
840. 

Hun,  60-549:  81-302. 

App.  Div.  20-180:  35-221;  66- 
3H7;  58-355,  362:  61-139;  69- 
340;  93-281;  100-473;  113- 
226. 

Misc.    6-578;    24-593;   4.1-424. 

N.  Y.  Supp.  SO-785:  54-743;  67- 
792;  70-361;  74-820. 

Abb.   N.   C.  29-149,   n. 


841. 

N.  Y. 
Hun. 
App. 
Misc. 


124-500;  173-821. 
5H-407:   65-176. 
Div.   12-109:  29-235. 
20-250;  36-733. 
St.  Kep'r.  17-11;  36-468. 
Deni.  6-60. 

N.   Y.  Ann.  Cas.  9-395. 
842. 

N.  Y.  14-456;  17.3-323. 
Misc.   10-335:  22-297. 
N.  Y.  Supp.  50-32. 
Paige,  8-428. 
Wend.   7-516. 
N.  Y.  Ann.  Cas.  1-79. 
843. 

N.*  Y.    105-309 
Hun.  83-388. 
Misc.  47-523. 
844. 

Hun,  34-192:  90-38. 
App.    Div.    31-50:    42-454 

139. 
Misc.  29-375  ;  36-857  :  64-86. 
N.  Y.  Siipp.  35-630:  52-857:  «0- 
485;    7-4-922;    1 00-703 ;    104- 
491. 
Civ.  Pro".  6-117. 
N.   Y.   Svper.   50-202;   62-7. 


129-360;  140-6. 


115- 


Dem. 

3-11. 

N.  Y. 

Ann.  Cas.  6-372.  877. 

845. 

N.  Y. 

8-84. 

Misc. 

47-523. 

846. 

N.  Y. 

8-67. 

847. 

City  H.  Rec.  3-11. 

860. 

N.   Y. 

Supp.   ©8-600. 

Wend 

.  21-«08. 

Daly, 

6-508. 

861. 

N.   Y. 

Supp.   98-600. 

852. 

N.  Y. 

186-60. 

Hun, 

92-477. 

App. 

Div.   27-269. 

How. 

48-.349. 

Dem. 

3-75. 

863. 

N.  Y. 

185-eO. 

Hun. 

28-371, 

App. 

Div.  6-14a 

854. 

N.  Y. 

186-60. 

lOSli 


Hun,  37-245. 

App.  Div.  6-146:  16-192:  22- 
142;  27-269;  30-612;  40-139; 
115-309. 

N.   Y.    Supp.   48-60;    1O0-965. 

Civ.   Proc.   8-,387. 

N.  Y.  Ann.  Cas.  5-275. 
855. 

N.  Y.  165-337. 

App.  Div.  6-146:  16-192,  193;  22- 
143;  30-612:  41-494. 

N.   Y.  Supp.  44-713. 

N.  Y.  Ann.  Cas.  4-308;  6-275. 
856. 

Hun.  64-450. 

App.  Div.  6-146:  16-102:  22-141: 
41-494  ;  95-419  ;  1O5-108,  109. 

Misc.   39-459;  40-65. 

N.    Y.    Supp.   44-713;   48-60;   68- 
708;  93-711. 
857. 

App.    Div.   95-419. 

St.   Rep'r.  6-753:  27-352. 

Civ.  Proc.  6-250. 
858. 

App.    Div.   95-419. 
869. 

N.   Y.   155-338. 

App.   Div.  16-193:  30-012. 

N.  Y.  Ann.  Cas.  6-275. 
H60. 

Hun.  61-369. 

App.  Div.   120-404. 

Mi  so.   10-291. 

N.   Y.   Supp.    105-325. 

Civ.  Proc.  21-294. 

N.  Y.  Ann.  Cas.  7-336. 
861. 

Hun,  61-869. 


NOTES. 


App.  Dlv.  8-465. 
Civ.   Proc.  21-2tM. 

sen. 

Hun,  Bl-SfiO. 
Misc.  10-201,  351. 
N.   Y.   Supp.  81-23. 
Civ.  Proc.  21-294. 

m'isc.   10-291,  S-il. 

N.    Y.    Sapp.   ai-23. 
865. 

N.  Y.  Ann.  Cas.  T-386,  n. 
8<MI. 

N.    Y.    178-274. 

N.   Y.    Supp.   98-600. 
SOT. 

Hun.  24-145. 

App.   Dlv.   40-139. 

Week.  Dig.  11-308. 
868. 


App.  Div.  18-589. 

01 V. ' 

809. 


OIv.'  Proc.  0-3*60.  362. 


Civ.  Proc.  C-290,  860. 
870. 

N.    Y.    78-220.    434.    590:    9.1-82; 

100-81:       101-176;       100-272; 

144-354. 
Hun,    82-12;    88-12,    42;    37-232; 

88-310;  f>0-64. 
App.   Dlv.   0-460;   10-77;   22-287; 

25-173,  349:  42-67:  55-2.V2:  07- 

445;    73-520:    74-347:    87-249; 

89-21:  76-580;  98-425:  95-418. 

425.    544;    98-149;    1O1-405 ; 

105-105,     116;     111-527,     5.S0; 

112-657;    118-201,    204;    115- 

538;  110-854;  118-103;  119- 

764,  881 ;  120-814  ;  123-828. 
Misc.   12-67;   15-75;   25-,354;  20- 

547;  80-36;  31-.-)44:  35-340:  42- 

64  ;   45-417  ;   40-195  ;   53-533  ; 

50-66. 
N.  Y.  Supp.  40-,'»97;  68-908;  01- 

1100;  04-99,   793;  84-280.   1066; 

8M-661,  838  :  90-749  ;  93-895  ; 

94-27;     99-98.     912;     101-411; 

102-324;    108-ia,    795;    104- 

523;    105-6G4;   106-940;  108- 

602. 
Civ.     Proc.    14-79:    15-198.    393; 

19-299:  21-396. 
N.   Y.   Ann.   Cna.   1-101.  171,  187; 

2-55;  4-306;  5-325;  6-107,  318; 

7-157. 
Deni.  0-269. 
871. 
Hun,  90-64. 
App.     Div.     10-77;     18-.-j86;    02- 

157;     05-459;     74-.'?47:    9.1-425; 

95-425,   544;    98-149;    105-428; 

118-201  ;  119-881. 
Ml.sc.  25-354;  30-36:  35-340;  40- 

663;   42-54;   43-50,   272;  46- 

195. 


1081J 


N.  Y.  Supp.  40-317;  49-133;  58- 

907:    00-702:    70-R75;    72-976; 

99-749.     K24;    92-163;     98-.'V42; 

99-98:   10I-411;    I09-3:J4,  910. 
Civ.  Proc.  15-393. 
Abb.  N.  C.  18-241. 
N.  Y.  Ann.  Cas.  5-325;  6-107,  812; 

7-157. 
SnlMl.  O. 

194-1027. 
872. 
N.    Y.    77-278;    80-519:    109-82; 

118-90:    144-.Ti4. 
Hun,  20-172,  544:  29-451;  80-61: 

87-287,     531;    48-320;    53-,348: 

59-554:     02-157.     315;    65-459; 

6T-445;     78-559:     75-291;     87- 

300;  88-310:  90-64. 
App.    Dlv.    22-287:    31-282:    38- 

169;     42-67;     52-628;     62-1.17; 

70-50:  73-77:  74-847.  404:  H4- 

195;    87-249,    425:    93-425:   95- 

42.5.    544;    98-149;    101-466 ; 

108-384;     105-105,     116,     428; 

111-315,     527.     520;     112-6.57; 

116-538;    116-854;    118-163; 

119-514,    764,    881;    122-796; 

124-36. 
Misc.  10-446;  12-67;  15-75:  17- 

559;    18-,'>e2:    20-280:    21-112; 

25-354;    80-36;    81-546:    32-8: 

84-109;    36-340,     850:    36-643; 

89-244;  40-563:  41-436:  42-.14: 

45-56.    272;    46-194;    62-296; 

58-111,  534:  66-66,  436. 
N.  Y.  Supp.  18-.575:  86-1113:  56- 

2,^5:    68-909;    61-1100:    64-793; 

65-236;    69-547;     72-976:     74- 

461;   77-475,   614:   78-596:   84- 

.32.   280,   lOa^:    85-574:   88-661: 

90-749,     824;     92-149,     1099; 

96-343;     87-1078:     99-98.     677. 

912;  101-411:  102-324;  104- 

198.    244,    523,    796:    106-308, 

040:   107-197,  846,   893:   108- 

66,  953;  109-113,  440,  910. 
St.  Uep'r.  0-425;  12-130;  16-.'.40; 

28-15;  86-39.  918;  38-,366:  39- 

18,  449;  41-473;  43-418;  49-78, 

526. 
Civ.   Proc.  14-87. 
Abb.    N.    C.   22-116:   31-197. 
N.    Y.    Super.   57-526;   69-226. 
How.   N.   S.  3-261. 
l>oni.  2-,302. 
N.    Y.    Ann.    Cas.    4-167;    5-325; 

6-107,  312;  9-442. 
Solid.  1. 

Hun,  30-77;  74-029, 
App.   Dlv.   95-421;  105-118. 
Misc.  29-601,  663. 
N.   Y.   Supp.  61-503. 
How.  66-270. 
Sobd.  2. 

N.   Y.   100-275. 

Hun.    15-20;    29-244;    51-376. 

App.  Div.  5t>-5S0  ;    105-118  ;  121- 

879. 


NOTES. 


Misc.  29-6CS. 
St.   Rcp'r.  34-(M5. 
Civ.   Proe.   lN-2r>3. 
How.  N.  S.  1-433. 
Siibd.  3. 

Misc.  29-663. 
Sabd.  4. 
N.    Y.    lOe-275:   144-301. 
Hun,  lS-43o;   10-5C:  20-49,  244; 

23-177;    24-167:    20-442;     31- 

4.^;  37-234;   63-505;  02-242. 
App.     Div.     15-308:     16-79,     318: 
18-586  ;      25-349  ;      105-118  ; 

100-357;    111-528:    116-854; 

119-358;    120-146;     121-638; 

123-815. 
MiRC.    20-421:    29-600,    668;    39- 

247 ;  54-273. 
N.    Y.    Supp.   3-682;   44-625:   45- 

1031;    46-319:    49-698;    57-474; 

61-503;      105-973;      108-321, 

371. 
St.  Rep'r.  8-711;  28-214;  45-823; 

48-402:  52-494. 
Civ.   Proc.   5-100:  12-9. 
Abb.   N.   C.  30-85. 
Daly.  12-339. 
Snbd.  5. 
N.*».  93-82;  144-354. 
Hurt;   32-13. 

App.'Dlv.  105-118;  121-640. 
Mi8e.*26-547;  29-663:  30-36;  42- 

55. 
N.    Y.-  Siipp.   3-681;  33-723;   57- 

474;  61-181.  647;   70-876. 
St.    Rep'r.    21-672;    37-753;    07- 

548. 
Civ.    Proc.    4-329;    10-179;    17- 

206;  29-201. 
Abb.  N.  C.  18-448. 
Dem.  5-257;  6-269. 
N.   Y.   Ann.   Cas.   1-162. 
Subd.  6. 

App.  Div.  44-120  ;  96-419  ;  105- 

MIkc.  53-400. 
Civ.  Proc.  17-206. 
N.  Y.  Ann.  Cas.  7-150. 
Sobd.  7. 

Hun.     26-433;     31-436;     41-604: 

60-133. 
App.    Div.    1-629:   6-373;    18-589; 

19-317:     25-349:     .^3-m3:     59- 

ri80;     70-581:    S5-.-.76:     S7-159; 

96-543;    98-140,    170;    105-118; 

113-201;  114-109. 
Misc.  12-08;  27-92. 
N.  Y.   Simp.  33-179:  40-319;  49- 

598;  58-187;  69-635;  89-4;  91- 

05. 
St.  Rep'r.  28-16. 
Civ.   Proc.  9-311:   16-70:   18-316. 
Abb.  N.  C.  20-382:  21-292. 
N.  Y.  Super.  53-267. 
873. 

N.    y.    100-81;    142-298;    159-59. 


Hnn,  60-134;  65-616;  87-590;  88- 

310;  90-64.  346. 
App.  Div.  16-77.  79;  31-416;  38- 

2;  41-475;  43-612;  65-248:  62- 

315;  66-203:  73-77;  76-352;  87- 

159;    96-425,    544;   »8-15,    149: 

101-467;    1O6-105,    116,    23^: 

109-367;       111-527;       112-5*2, 

657;     114-109,     828;     115-140. 

538;   lKI-855;   llS-764.   881; 

121-155,    639.    761;    123-493, 

653. 
Misc.   7-402;   10-475;  12-67;  13- 

632;    17-559;    20-16,    279;    23- 

241;  30-36;   32-8:  34-111;   35- 

340:     40-563;     41-436;     42-.>4; 

46-56,   272;   46-195;   47-355; 

58-538;    64-116;    65-33;    66- 

66. 
N.  Y.  Supp.  34-919;  44-602:  48- 

173:    51-304;    58-907:    60-7iC: 

61-1100;    71-809;    72-976;    78- 

410;     90-740,     824;     92-149; 

9:{.833.    nil;    96-898:    »«- 

561;  97-737,  1078;  98-186,  542, 

600;    100-261.   703;   102-S24 ; 

103-795 ;     104-523 ;     lOB-641. 

846;  106-535,  940;   108-415. 
Civ.   Proc.  14-79;   16-198,  393. 
Abb.   N.   C.  31-361. 
N.   Y.   Super.  59-189. 
N.  Y.  Ann.  Cas.  1-167,  171;  4-24, 

167,  306;  6-107,  312;  9-44S. 
874. 

App.    Div.    41-476;    87-249;    95- 

425;  119-881;  121-758. 
Misc.  23-241;  36-36;  40-563;  45- 

56    272 
N.'  Y.  Supp.  61-304;  68-907.  984; 

60-702:    72-970;    84-280;    »•►- 

824;  106-532. 
St.  Rep'r.  12-677. 
Abb.  N.  C.  29-426. 
N.  Y.  Ann.  Cas.  6-107,  812. 
875. 

Hun.  21-268:  6.^-347. 

App.    Div.   87-249;  96-425;  lOl- 

467. 
Misc.  40-563:  45-56,  272. 
N.  Y.  Supp.  58-907:  60-702;  72- 

976;  84-280:  90-824;  92-140. 
Abb.  N.  C.  3-115. 
N.  Y.  Ann.  Cas.  6-107.  312. 
876. 

N.  Y.  101-176. 

App.    Div,    41-494;    42-67;    OB- 

459;     74-350;     96-419,     425; 

121-758,    763. 
Mi.sc.    40-563;   46-66,    272;    55- 

32. 
N.  Y.  Supp.  68-907:  6O-702:   72- 

976;     8M-6fil.     838;     90-824 ; 

104-782;  106-536. 
Abb.  N.  C.  29-426. 
N.    Y.    Ann.   Cas.   6-107,   312;    T- 

157. 
877. 

N.  Y.  Ann.  Cas.  6-107. 
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NOTES. 


8TR 

N."  Y.  Ann.  Ca«.  6-107. 
870. 

Hun.  6»-553. 

N.  Y.  Ann.  Caa.  6-107. 
8SO. 

N.  Y.  70-54. 

Hun,  38-1. 

App.   Dlv.   70-305;   110-575. 

Misc.  27-93. 

N.   Y.    Supp.   61-328. 

N.  Y.  Ann,  Cas.  6-107. 
881. 

App.   DIv.   81-417:    114-828. 

N.   Y.   Supp.  53-500;   100-251. 

Abi).  N.  i.'.  :a-a<i». 

N.  Y.  Ann.  Cas.  6-107. 
8H2. 

N.'  Y.  87-272. 

Hun,  22-551. 

App.  DIv.  81-417  ;  96-532  ;  103- 
ittt4;   118-201. 

Misc.  42-54. 

N.  Y.  Hujpp.  53-500;  85-574;  89- 
154;   90-98. 

N.  Y.  Ann.  Cas.  6-107. 
883. 

N.'  Y.  61-564:  63-77. 

App.    DIv.  80-22. 

N.   Y.  Supp.  80-184. 

T.  &  C.  3-269. 

N.  Y.  Ann.  Cas.  6-107. 
884. 

Abb.  N.  C.  30-85. 

N.  Y.  Ann.  Cas.  6-107. 
885. 

Hun,  88-327. 

App.  DIv.  2-502:  50-452;  80- 
305;  92-305;  117-247;  120- 
734, 

MIbc.    8-547:    ie-r.20:    46-24. 
•       N.  Y.  Supp.  64-246:  80-741:  Sa- 
il 00;   93-241;   102-868;   105- 
773. 

St.   Ut-p'r.  3-194;  5-316;  7-282. 

Abb.   N.  r.  20-172. 

Dem.   2-399. 

Crim.   Upp.  4-582. 

N.  Y.  Ann.  Cas.  6-107, 
886. 

Hun,  14-1:  31-95. 

App.  Div,  22-287;  65-252;  119- 
881. 

Misc.  11-620 ;  55-33. 

N.  Y.  Supp.  82-740. 

N.   Y.   Super.  69-226. 

N.  Y.  Ann.  Cas.  6-107. 
887. 

N.'  Y.   168-125. 

Hun.  38-376;  6S-M9:  64-318;  73- 
229. 

App.  DIv.  28-59;  31-208:  33-136: 
49-248.  394;  58-218:  67-.''i46: 
81-67:  87-608;  97-,501  ;  llO- 
167;  114.,'>39;  117-817;  118- 
773;  122-452. 
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MIsr.    20-510;    38-241:    64-274; 

r»5-.']4. 
N.   Y.   Supp.  50-S!.k;:  52-017:  63- 
.H51) :  68-755  ;  74-G84  :  77-1.' 1  : 
07-01;     100-121 ;      102-10f55; 
103-849;  106-171,  1009;  107- 
198. 
N.   Y.  Ann.  Cas.  10-305. 
888. 

N.   Y.    135-272:   168-125. 
Hun.  3S-377:  62-389:   64-318. 
^PJL.  ^^^'    49-248:    67-545;    87- 

60B;    110-167:    118-77.3. 
N.  Y.  Sunp.  48-936  ;  74-684  :  97- 

91;   MW-635,   849;    106-1009. 
St.  Rep'r.  21-872;  32-50;  42-336; 

46-.363. 
riv.    Proc.   16-384;   18-38. 
Snbd.  1. 

Hun,  22-504;  39-625. 
Snbd.  3. 

Hun,  39-625. 
Snixl.  4. 

Hun,  39-625. 
Snbd.  6. 

N.   Y.   102-599. 

Hun,   29-139. 

App.  DIv.  67-546;  87-607;  118- 

773. 
Misc.  54-274. 
N.  Y.  Supp.  84-563. 
Civ.  rroc.  11-51. 
889. 

N.   Y.   168-125. 
Hun,  14-32<5. 
App.   Div.  2-1-16. 
N.  Y.  Supp.    103-840;  106-1009. 
Dom.  2-298. 
890. 

N.    Y.   168-125.        0 
Hun.  16-385;  19-2S2. 
N.   Y.  Sui>p.  1O6-1U09. 
891. 

N.  Y.  HW-12.5. 
App.  DIv.  122-57,  451. 
N.   Y.   Hujjp.  29-1106;    1O6-1009. 
Civ.    l»ioc.   23-317. 
892. 

N.   Y.   168-125. 
App.   DIv.   122-57,  451. 
N.    Y.    Supp.    106-1009;    107-83. 
Barb.   25-452. 
How.  41-421. 
Wend.  21-156. 
893. 

N.    Y.   135-272. 
Hun,  50-5.'i3. 

App.   Ptai  114-530;  lZO-7. 
N.     Y.     Supp.     80-701;    100-121; 
101-412;  104-836. 
894. 
App.  DIv.  81-67;  114-539:  120-7. 
Misc.    2.3-262,    613;    61-222. 
N.   Y.   Siipp.  61-172:  62-200:  64- 
940  ;    56-888  ;    100-121  ;    103- 
637. 
riv.   Proc.  9-141. 


NOTES. 


Abb.  N.  C.  10-324. 
How.  G3-l)4. 

son. 

civ.  Proc.  0-144. 

Dom.  4-3:?0, 

App.    DIv.    S4-270;    114-530. 

N.  y.   Supp.  100-121  ;   1 00-003. 
89T. 

App.   Div.   1O5-028.     . 

N.  Y.  Supp.  82-683. 
HON. 

App.   Div.   105-628. 
800. 

X.  Y.  59-313. 


App.    niv.   1-572. 
Mls(     "'• 


Isc.  3S-233. 

N.   Y.  Supp.   77-145. 

Cow.  7-59. 
OOO. 

N.   Y.   60-518. 

Hud,  O^t-489. 
901. 

N.   Y.   11-204,   301;  20-134. 

Misc.   48-277. 

N.   Y.    Supp.  OG-728. 

Unrb.   25-274. 

Abb.   N.   C.  J -87:  »-e2. 

Job  U.S.   2-417. 

Daly,  4-518. 
902. 

Hun.  78-510. 

App.   Div.  79-256. 

Misc.  48-277. 

N.  Y.  Supp.  96-728. 
902fi. 

Hun,  78-510. 

App.   Div.  78-255. 
904. 

Hun,   78-516. 
906.  t 

Hun,   78-5ll 
0O7. 

Hun,   78-516. 
9Ck9. 

Hun,   78-516. 
91 0. 

N.   Y.  69-1.33:  138-368. 

Hun,  33-ri40:  02-3S8. 

App.    Div.    49-308:    51-378.    471. 

N.     Y.     Supp.    O3-400;     «4-75;{ : 
109-77. 
Oil. 

.\.   Y.   5.%-40r»;  168-1 2.':   180-85. 

App.    Div.   51-471:    11l-r»U5. 

N.     Y.     Supp.     46-030 ;     97-737 ; 
107-83. 
912. 

N.   Y,   185-272. 

N.   Y.   Supp.   100-707. 
913. 

N.   Y.   135-272. 

Misc.  20-510. 

N.  Y.  Supp.  108-1027. 

Daily  Reg.  23-92. 
914. 

N.  Y.  156-338. 

App.    Div.    16-191;    22-287;    30- 
61S;  34-582;  63-235;  82-104. 
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MI.«?c.     19-307;     2.^-497;     40-127. 

130:  41-643;  50-408. 
N.     Y.     Supp.     71-308;     81-116; 

10O-564. 
Abb.  N.  C.  30-68.  n. 
N.  Y.  Ann.  Cas.  5-275. 
015. 

N.   Y.  136-589:  177-400. 
App.    Div.    16-180,    101.   103:   23- 
142:    30-012:    34-582;    63-233; 
82-104:  110-115. 
Misc.    1O-.307:    23*497;   25-354; 

41-043:    50-468. 
N.    Y.    Supp.   48-00:   52-802:   5.^^- 
476;    64-115;    58-695;    71-398; 
81-338;    97-16$);    100-5W. 
N.  Y.  Ann.  Cas.  4-308;  5-275,  323. 
916. 

N.  Y.  Ann.  Cas.  6-275,  323. 
917, 

Misc.   40-127. 

N.  Y.  Ann.  Cas.  6-275,  328. 
918 

N.'  Y.  Ann.  Cas.  5-275. 
919. 

App.    Div.    34-582:   82-104.^  ^_ 
Misp.     19-307;     23-497;     40-12T, 

130. 
N.  Y.  Ann.  Cas.  5-275, 
920. 

N.  Y.  Ann.  Cas.  6-275. 
921. 

N.   Y.  83-582. 
922. 

N.    Y.    54-353;    55-523;    60-640; 
148-135. 
923. 

Hun,  31-519:  76-342.  ^  ^^     ^^ 
App.    Div.    28-2.14:    45-186,    100; 

99-313;   110-358. 
Misc.  8-,516;  10-343:  56-683. 
N.  Y.  Supp.  31-29;  50-1053;  «0- 
1072;     (&-291;    91-142;    94- 
502  ;  96-383  ;  107-678. 
N.  Y.  Ann.  Cas.  6-253;  7-100. 
924. 

Wend.  2-369. 
925. 

App.   Div.   3.1-376. 
Barb.  61-548. 
926. 

Hun,  92-154. 
927. 

N.  Y.   Supp.  94-47. 
928. 

N.   Y.   Supp.  94-47. 
929. 

N.  Y.  171-488. 
App.  Div.  58-486. 
N.  Y.  Supp.  48-501;  94-47. 
N.    Y.   Super.  47-174. 
How.    60-334. 
930, 

Hun,   73-388. 

N.  Y.  Supp.  94-47. 


NOTES. 


Hun.   78-388. 
032. 

N.    Y.    Supp.   103-78. 
933. 
N.'    Y.    104-157;    133-179;    153- 

381. 
App.    Div.    10-389;    28-444;    33- 
M:  38-162:  66-537;  CO-407;  73- 
583;  101-147. 
N.   Y.   Supp.  61-111;  74-985;  77- 

46;  S«-6(jO;  01-852. 
N.  Y.  Ann.  Caa.  5-271. 
934. 

St.  Rep'r.  6-100. 
Week.    Dig.    26-217. 
935. 

N.   Y.   95-624;   121-477;    124-52; 

140-445;    149-70;    1.>3-3.S1. 
App.    DIv.    17-029;    50-533;    51- 

540;   120-92. 
Misc.   12-97;   53-585. 
N.  Y.  Supp.  64-78,  83 ;  103-779 ; 

105-33. 
N.  Y.  Ann.  Cas.  4-163;  9-49,  n. 
936. 

N.    Y.    121-477;    136-326;    149- 

78. 
App.  Dlr.  17-629;  50-533. 
N.  Y.  Ann.  Cas.  4-163. 
937. 

N.  Y.  137-329;  140-445. 

App.   DIv.  88-162  ;  65-537 ;  120- 

92. 
Misc.    12-97;   50-354;   61-365. 
N.    Y.    Supp.    98-829;    100-616 ; 
105-33. 
938. 

Misc.  6-533;   16-433. 
939. 

Misc.  5-533. 
St.  Kep'r.  11-109. 
941. 

Hun.   92-154. 
Mtsc.  16-326;  63-640. 
942. 

N*    Y.     44-27;     66-182;     58-562: 

157-4.37. 
App.    DIv.    29-399:    68-167:    84- 

565;  87-607;   104-436,  574. 
Misc.    13-422;    20-305.    333;    35- 

770  ;  47-585. 
N.   Y.   Supp.  48-806;  51-705;  74- 

165  :  82-842  ;  93-575,  768. 
ronuoly,  2-23. 
N.   Y.   Cr.   Hop.   8-50. 
943. 

Anp.   DIv.   82-403. 
>nsc.   47-148. 
.Tobns.   17-272. 
944. 

X.    Y.    Snpp.  81-868. 
945. 

Htin,  46-370. 
9-17. 

Hun,   90-105. 
948. 

Misc.    17-569. 
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949. 

Misc.  17-569;  66-651. 
952. 

N.    Y.   138-70. 

Hun,  40-471:  90-106. 

App.    DIv.   36-436. 

Misc.  10-108;  56-651. 

N.  Y.  Supp.  62-240;  107-564. 
953. 

N.    Y.   138-70. 

Hun.  46-471. 

App.  DIv.  36-4.m 

Misc.  1O-108  :  66-651. 

N.   Y.   Supp.  107-564. 
966. 

App.    DIv.   77-219;  97-616. 

Misc.  38-97. 

N.  Y.  Supp.  77-111;  79-13. 
956. 

N.    Y,   95-624. 
957. 

N.    Y.   95-624;    138-70;    153-381 

Hun.  46-370. 

App.    DIv.    86-341. 

N.   Y.   Supp.   54-975. 
968. 

N.   Y.  95-624. 

Week.   Dig.  20-238. 
960. 

App.  DIv.  113-667;  123-16. 

N.  Y.  Supp.  99-973;  107-416. 
962. 

Hun,    72-602. 
963. 

Hun.  65-564. 

Misc.  32-288. 
964. 

Hun,   18-5.36;  56-337. 

Misc.  7-542;  21-498;  29-162: 
32-2K8:   41-120. 

N.  Y.  Supp.  4-S92;  48-173;  60- 
175. 

St.    Rep'r.   29-835. 

Civ.    Proc.    18-215. 

Abb.  N.  C.  16-283;  24-458. 
Sabd.  1. 

Misc.   19-426. 
i>65. 

App.   DIv.  96-303. 

N.   Y.  Supp.  89-281. 

Abb.  N.  C.  15-282. 

How.    54-279. 
967. 

N.    Y.    48-411. 

Ai>p.    DIv.   79-169. 

Misc.    10-594;   26-503. 

How.  66-244. 
968. 

N.  Y.  40-504;  71-333;  74-495; 
96-112;  101-187:  1 05-310, 
667;  114-.577:  131-225;  143- 
377  ;    176-21)9  :    is  J-  27. 

Hun,  30-155:  '44-.50X:  r»«-5n5: 
62-219;     82-442:     HS-lll. 

App.  DIv.  50-.'U)2:  .19-577;  67- 
554;    74-217;    7S-3U1,   393;   79- 


NOTES. 


leO:    80-140:    82-605;    SS-n40: 

©8-300;        »»-428:        107-542; 

116-243;   322-CS4. 
Misc.  e-92;   12-121:   17-42'):   27- 

0;     32-73;     40-252;     44-316; 

B4-58. 
N.  Y.  Siipp.  oa-948;  00-694;  80- 

810,    6%2;    lW-691);     lOl-SnS ; 

1OO-G06;  107-779. 
St.    Rcp'r.    12-512:    14-798;    15- 

106;  32-09;   52-845. 
Civ.   Proc.  0-42,  230. 
Abb.   N.  C.   17-296;  21-350;  31- 

63. 
N.  Y.  .Snpor.  53-71,  146;  64-548: 

65-152;    58-183. 
now.  N.  S.  3-442,  530. 
Dcm.    2-619. 
N.  Y,  Ann.  Cas.  2-34. 
Snbd.  1. 

N.    Y.   82-G5:     100-207.   368,   641. 
App.    Div.    1-376;   00-428. 
Misc.   5-313. 
N.    Y.    Supp.    4-806;    6-245;   01- 

292. 
Abb.    N.   C.    22-277. 
Subd.  2. 

N.    Y.    105-321. 

Hun,    31-600:   44-2:   09-522. 

App.  Div.  7-319;  122-lld. 

N.   Y.  Snpp.  15-291. 

St.    Re!)'r.     37-626;    40-34;    41- 

683:  48-862. 
nv.  Proc.  12-225. 
N.  Y.   Super.  64-96. 
060. 

N.  Y.  JOl-187. 
Ttun.  62-219. 

App.    DIv.   70-169;  08-300. 
Ml8C.     40-2."»2. 
N.  Y.   Super.  66-152. 
070. 

N.    Y.    100-468:    120-274;     131- 

215;   157-236. 
ITun,     «0-521:     76-G3.    587,    590; 

81-6,    8:    82-441:    86-141;    88- 

11;  80-367;  02-386. 
App.    Dir.     23-359:    44-62.     454; 

02-200:  78-73:  70-1^0:  80-ir.2: 

82-78.     605;     88-340;     08-300; 

116-2-14  :    122-r.S4. 
Misc.    6-92,    93;    20-77;    23-505; 

30-321. 
N.   Y.   Supp.  28-214:  30-271.  580; 

48-1  :>,      2.'^4;     52-ll);)6:      61-41: 

70-1122:    70-S.SO:    ko-.'.-2:    84^ 

1090;  JM>-6!J9:    lOi-553 ;  107- 

779. 
Abb.   N.   C.  37-461.  465;  28-3. 
N.  Y.  Super.  54-92. 
N.  Y.  Ann.  Cas.  6-249.  260. 
071. 

N.     Y.      lOO-ll;      114-499:      138- 

♦550. 
Huu.    6J»-r»21;   SS-l.sl. 
App.    Div.      6-6U2;    52-435;     62- 
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621:     68-48:     70-169;     88-550; 

©8-300;  122-684. 
Misc.  6-93:  40-252. 
N.    Y.    Supp.    65-2.34:   71-65:    74- 

34;  85-101;  Oo-6f)9  :  107-r79. 
N.  Y.  Ann.  Cas.  6-2C0.  279. 
972. 

N.    Y.   07-1;    101-187:    lOO-ll. 
App.   DIv.  70-170;   108-206. 
N.   Y.  Ann.  Cfts.  6-2G1,  275. 
074. 

N.    Y.    100-468;    164-131;    175- 

229;  178-219. 
Hun,  76-63. 
App.    Div.     23-359;    30-77,     310; 

36-177;  44-62:  60-3G5:  80-149; 

83-78;  122-684. 
Misc.    6-92;    0-92:    26-220;    26- 

503:   30-86. 
N.  Y.  Supp.  30-271;  41-226:  48- 

15:    55-7G3;    CM)-401,    577;    61- 

868;     70-206;    80-552;     107- 

779. 
N.   Y.   Super.  55-152. 
N.  Y.  Ann.  Cas.  6-251,  28L 
075. 

Hun.  60-292. 
076. 

Misc.   6-117;  28-71L 
077. 

App.    Div.    10-237;    2T-161,    458; 

2«-30;{:    21^-371:     31-13»,    306; 

43-4;   5S-321:    76-434;   83-284; 

Ol-lO;    03-2.'i0. 
Mine.      1N-2JHJ;     25-352;     20-425; 

30-66;    45-172;    62-312,    521. 
N.     Y.    Supp.    SO-S-U    622,    ll»02; 

53-01  J.     772;     38-920;     61-ini4. 

942:    78-778:    82-lo9:    86-;^44: 

8JS-a7 ;       I02-561  ;      103-581  ; 

105-205,  236;   108-631;  lOO- 

CIv-^Y'roc.   10-41.  134. 
AI)b.  N.  C.  15-282. 
9SO. 

Ilun,  2;5-400;  65-531. 
Misc.  7-542  ;  48-495. 
N.  Y.   Supp.  O5-910;  103-581. 
Civ.  Proc.  10-134. 
081. 

N.    Y.    «:i-61;    73-195,    347,    600; 

74-Gl;  7.%-340. 
Hun.   14-324. 
083. 

N.   Y.  88-258;    06-383;     158-41 1». 
Ilun,    22-506,    651;    32-71;    43- 

162:     47-245;    53-463;     70-8il#; 

02-44. 
App.    Div.   2-567;  8-621;   41-448; 

46-,32S;     53-691;    5.5-3S9:     56- 

161:     as-4S2:     7O-30G:     77-466; 
78-544  ;  M3-484  ;  85-66  ;  102- 

4_'r»;    IOS-L'33  ;    I10-398:    iio- 

3;{8. 

Mis(\   37-i);   20-58,   G04;   43-:im). 
N.   Y.  Supp.  58-856,  882;  60-500; 


NOTES. 


61-97,  680;  66-031;  67-17,  561: 

T8-817:     75-2r/):    70-307:     S2- 

918;    85-7;   02-459;    05-758; 

07-144:  104-230;  100-t$48. 
Civ.   Proc.   16-81. 
Week.  Dig.  25-281. 
N.  Y.  Ann.  Cas.  8-493. 
088. 

Hun,   S2-72;   58-247;    76-117. 
App.   Dlv.   2-567;   8-621:   28-35; 

66-389,     470;    62-543:     71-410; 

77-466;   80-247;   OO-.HO";    112- 

921;  116-496;  110-r>5R. 
Misc.  43-300;  44-242;  48-31. 
N.     Y.     Supp.     50-1007:    67-176: 

71-88;    72-704;    75-725:    ISO- 

259:    00-920;    06-72;    101-769; 

102-692;   1O4-230. 
Civ.   Proc.  6-141;  16-83. 
Abb.   N.  C.  22-356;  28-435. 
Snbd.  1. 

N.  Y.  83-156;  00-481. 

Hun.  40-461. 

App.    Dlv.    52-591;    64-531;    66- 

128:  80-246. 
N.  Y.  Supp.  66-1097. 
St.    Rcpr.    14-647;    33-207;    84- 

707. 
Subd.  2. 

Hun,    8-234:   13-345;    46-395. 
App.   Dlv.   60-413;   114-872. 
N.   Y.   Supp.  74-1009;    100-200. 
St.   Kepr.  23-595;   53-857. 
Abb.  N.  C.  22-355;  25-399. 
084. 

Hun,     82-71;     62-474;     70-600 

78-39. 
App.    Dlv.    2-567;     7-460:    8-621, 

18-898;    27-100;    55-389:    a*<- 

281 ;     77-172,     466 ;     87-619 

108-425;  110-338. 
Misc.  26-470  ;  82-602  ;  53-22. 
N.   Y.  Supp.  60-135:  6«-ntK):  67- 

176;    74-54:    78-1072:    7O-.307; 

85-7;    80-621;    02-994;    lii4- 

230. 
N.  Y.  Ann.  Cai.  8-261,  348. 
085. 

Hun,  66-238. 

App.    Dlv.    8-621;    64-.3o9 ;    60- 

163;  108-10. 
MIso.  41-205;  43-116. 
N.  Y.  Supp.  67-561 ;  05-469. 
N.  Y.  Ann.  Cas.  8-495. 
086. 

N,  Y.   138-445. 

Hun,   76-000;   78-39. 

App.   Dlv.  5-621;  8-621:  26-460: 

36-187;   64-358:  56-163;  67- 

342;    68-282:    103-423 :    168- 

10,    233;    112-127;    116-406. 
Misc.    26-.3a2.    419:    41-204. 
N.    Y.    Supp.   54-773:  GT-nni;  74- 
55  ;     S3-9:]o  ;     .S5-.S  :     02-904  ; 

05-460.   7r»S;    101-7(19. 
Abb.    N.    C.  8-246;   11-233. 


AP^^. 
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How.    64-156;   68-616;   66-819. 
N.  Y.  Ann.  Cas.  8-260,  349,  405. 
087. 

N.    Y.    43-224;     88-166;     06-383. 
Hun,  43-433. 

).   Dlv.  7-400:  8-621:  67-342: 
7-172  ;  04-577  ;  108-11 ;  117- 
899. 
Mlac.  43-116. 
N.  Y.  Snpp.  60-469;  78-1072;  88- 

192  ;  05-469. 
St.  Rep'r.   33-207. 
N.  Y.  Ann.  Cas.  8-349. 
Snbd.  1. 

Hun,  38-294:   76-117. 
App.    Dlv.   66-367. 
St.  Rep'r.  82-844. 
Snbd.  2. 

App.   Dlv.  47-415;  74-24;   110- 

504. 
N.  Y.  Supp.  76-699  ;  104-275. 
N.  Y.  Ann.  Cas.  7-263. 
Snbd.  8. 
Hun,     14-497;     32-72;     66-454; 

83-32. 
App.   Dlv.  2-567;  26-460;  28-38; 

66-205:    67-431:    68-87,    181. 
Misc.  27-9  ;  67-359. 
N.  Y.  Supp.  60-226,  1005;  74-18, 

73. 
St.  Rep'r.  60-447. 
OSS. 

App.    Dlv.  04-441. 
08O. 

App.  Dlv.  78-542. 

ooo 

mIsc.   27-15. 
001. 

N.  Y.   Supp.   102-692. 
002. 

N.    Y,    107-531;    118-414;    124- 

645;   150-359:    162-263. 
Hun,  61-474:  80-177. 
App.     Dlv.    2-341:    31-498;    05- 

349;  104-134;  123-82.-». 
Ml.sc.  6-118:   8-270;  10-180;   11- 

393:     12-48;     13-220;     20-512, 

558;  33-491;  52-15. 
N.    Y.    Supp.    4-929:    62-1;    61- 

515;  66-553:  SS-OOri. 
Civ.    Proc.    14-146,   332;    16-162; 

10-370. 
Abb.  N.  C.  27-419. 
N.  Y.  Super.  65-553. 
N.  Y.  Ann.  Cas.  1-4;  6-78;  8-123. 
003. 
App.  Dlv.  05-153,  340;  123-825. 
N.  Y.  Supp.  108-560. 
004. 
N.  Y.  SO-147:  103-658;  150-400; 

156-90:  162-263. 
Hun,  01-4;  80-177;  88-147. 
App.     Dlv.     1-601:     11-319:     26- 

..88:    42-8:    S3-:J1;    84-53;    05- 

.^49;    123-825. 
MiKc.     Ji>-180;     14-809;     20-512, 

558;  45-63. 


NOTES, 


^•^I-  i'i'PP-  35-709;  58-665;  62- 

06;  SS-665. 
Abb.  N.  C.  2T-2. 
995. 

Hun,  76-486, 

Ai)p.    Dlv.   33-376;   42-8;  53-417: 

TT-387. 
Misc.     8-270.    293;    10-180;     14- 

310. 
N.   Y.   Supp.   54-68:   58-665:  83- 

CIv.   Proc.  14-382. 
Abb.  N.  C.  27-2. 
N.  Y.  Ann.  Cas.  1-4. 
996. 

Hun.   80-177. 

App.   DlT.  63-417. 

Misc.     S-270,    293;    11-393;     14- 

310. 
N.  Y.  Snpp.  67-1113. 
Civ.    Proc.    14-a32;    10-370. 
997* 

N.'    Y.     94-248:     103-608:     123- 

120,  436;   133-626;  160-1  OS. 
Htm,     37-376;     60-212;     73-377: 

90-373 
App.    Div.    4-615;    5-37;    11-318: 

aS-577;     20-351 ;    50-442;     63- 

75:  65-143:  57-219;  65-268;  78- 

348  ;  112-561  ;   124-130. 
Misc.  9-375;  11-358;  14-310;  29- 

448;    32-463,    535;    35-198;   45- 

64:   55-196,   108. 
N.    Y.     Siipp.    28-168:     20-1118; 

30-706;     35-709;     51-207:     58- 

318;    60-755;    65-687;    e«-.V,3: 

67-160,     329;     71-486;     72-747; 

08-769;      1OO-G20;      103-194  ; 
.    108-909. 

St.  Kepr.  50-189;  88-993. 
Civ.    Proc.    14-283,   332. 
N.  Y.  Ann.  Cas.  5-219;  8-128. 
998. 

N."  Y.   103-658. 

Hun,    32-200:    80-177. 

App.     D!v.    4-615;     11-318,     319; 

;A»-3r,l:  7S-348. 
Misc.   0-375;    50-112. 
N.    Y.   Supp.   79-989. 
Civ.   Proc.   14-332. 
N.  Y.  Ann.  Cas.  5-352. 
000. 
N.  Y.  100-93 :  107-231;  123-120: 

164-399:100-240 
Hun,   23-218;   33-54;   42-90:   60- 

49,    145,    522;    60-211;    74-507; 

SO-184;     81-103,     562;     88-110; 

App.  Dlv.  4-140.  615;  7-403;  14- 
ltJ2;  10-269,  5(53;  23-50S;  24- 
405,  450;  25-286,  595;  30-96 
522:  30-600;  40-212;  41-618; 
46-326:  53-626,  649;  54-2.W- 
68-302,  478:  75-295;  70-.'?4S- 
77-112:  78-:^4M;  70-S7:  S2--j;r'' 
8:*-47;'.  :  84-ii.-);{  ;  «5-9r  •  H«»-}io' 
473;  O4-480;  06-635;  07-199' 


245;  100-210 ;  101-819;  lOS- 

554;  104-58,  95.  381.  604; 
106-297.  414;  110-50,  896; 
111-446;  112-339,  561:  114^ 
145;  115-328;  116-564,  712: 
121-36.  684;  123-8, 

Misc.  6-110;  8-362:  10-725-  la- 
125.  248:  12-87;  14-604;  15-258. 
6.32;  18-193;  22-81,  141:  24- 
743;  25-319,  356,  716;  26-725: 
28-303.  351,  390,  580.  601;  30- 
207;  31-834;  34-552;  40-13:  42- 
526.  628 ;  43-100,  133.  302 ; 
48-357;  40-461;  52-1.3.  524; 
53-302  ;  54-97.  618,  642 ;  6»- 
27;  57-558. 

NY.  Supp.  19-917;  30-68:  31- 
47;  45-780;  46-523;  48-490:  49- 
4«6.  917:  52-24,  310;  57-117: 
60-498;  61-693.  1120;  66-575; 
74-29:  78-129.  487:  79-989:  82- 
401:  83-821:  86-101:  87-468: 
88-187  ;  89-853  ;  92-674  ;  93- 
679;  94-869;  95-542;  96-257* 
98-760;  1OO-0.37,  1003;  lOl- 
968;  107-455 :  108-448. 

Civ.  Proc.  15-69,  160,  162;  19^ 
220.  370. 

Abb.  N.  C.  29-336:  81-66,  376. 

N.     Y.     Super.     64-550;    S9-442; 

N.  Y.  Ann.  Cas.  S-852. 
1000. 

N.    Y.    108-274;   154-449;    190- 

245. 
Hun.   25-280:  43-441;  81-562. 
App.    Div.   6-568:   50-4fll. 
Mlsr.  12-48;  45-573;  54-518. 
N.    Y.    Supp.   31-47;   49-154;   91. 

36. 
St.   Kep'r.   6-763. 
Civ.   Proc.  16-50. 
Weel£.   Dig,  12-562. 
N.  Y.  Ann.  Cas.  4-188. 
1001. 
N.    Y.    104-663;    114-574; 

87;   121 -.57,   156;    133-50; 

322:     138-669;    143-349; 

267;    167-500. 
Hun,    75-516. 
App.    Dlv.    4-364:    26-16: 

5:i9,  548;  118-420. 
Misc.  6-1. -ll  ;  54-518. 

Ann.  Cas.  8-251;  lO-lsa 


116- 
134- 
162- 


loe- 


N.  Y. 
1<N>2. 

X.  Y. 

Hun, 
495 


100-98;  123-120. 
18-365;   31-222;   41-9;  63- 
;  91-172;   02-198. 
Dlv.   18-7;   10-C25;  60-467. 
Supp.  18-.'^63;  36-213.  510: 
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45-404;  46-186;  61-1 129;'  69^ 
975;  102-975 :  104-9.j9 

Misc.  30-170.  207;  52-15,  301: 
54-518.  • 

St.    Uep'r.   37-356. 

Civ.   Proc.  19-220. 


NOTES. 


1008, 

N.    T.    80-275;    8«-433:    01-539; 

95-252:  07-1;   ta3-(;3n. 
Hun.  2«.1H7:  64-110;  72-1J13;  74- 

382;    7«-185.    580;    82-400;    H«- 

233. 
App.  DIr.  14-162;  24-465. 
Misc.  10-200;  41-234. 
N.  Y.   Siipp.  28-214:  61-777. 
N.  Y.  Ann.  Cas.  6-270. 
1004. 

N.  Y.  Super.  40-448. 
KKMS. 
N.  Y.  80-275;  123-120;  132-367. 
App.    Dlv.    10-625;    24-526;    60- 

467. 
Misc.   34-406 ;   S2-14,   301 ;   64- 

518. 
N.  Y.  Supp.  33-60 :  69-646,  975 ; 

102-975;  104-959. 
Civ.  Proc.  19-220. 
Abb.  N.  C.  10-6. 
How.  62-29. 
1006. 

N.  Y.  123-120. 
im>7. 

App.   DIv.  102-364:   116-80. 
N.    Y.    Supp.    02-674. 
1008. 

N.  Y.  57-161. 
Misc.  45-183. 
St.   Rep'r.   6-84. 

N.    Y.    71 -.333;    74-382:    100-472: 

113-222. 
Hun,  17-.32.'):  30-irM:  43-181;  44- 

184;  62-532:  80-383. 
App.    D!v.    50-576;    80-156:    82- 

78;  123-14. 
Misc.  8-488;  12-122;  22-283;  45- 

183. 
N.    Y.     Snpp.     80-553;     81-794; 

107-381. 
St.    RppT.    6-86;    6-812;    16-408; 

32-99. 
Abb.  N.  C.  27-475:  34-435. 
N.  Y.  Super.  64-543:  68-183. 
N.  Y.  Ann.  Caa.  6-279. 
Rnbd.  4. 
N.    Y.    60-572;    61-300;    83-149; 

03-539 
Hun.   25-598;  82-531. 
App.  Div.  80-156. 
to  10. 
N.    Y.   82-576;    124-87;   127-193; 

148-84;  162-283. 
Hun,  7-2;  48-443. 
App.    DIr.    16-265:    30-855:    49v 

379  ;  67-243  ;  61-293  ;  98-260  ; 

103-102;      111-540;      112-696; 

113-861. 
Misc.  47-96. 
N.  Y.  Supp.  44-674:  56-954;  68- 

157;     70-358;     00-480;     92- 

491;   03-482;  07-949. 


St.   Rep'r.  61-4. 
Abb.  N.   C.  20-11. 


134-322:   1-44-508; 


N.  Y.  Ann.  Caa.  1-281;  9-295. 
1011. 

N.   Y.   73-37 

14«-294. 
Hun,   24-3r)7:    76-160:   80-138. 
ApD.    Dlv.    9-259;    14-83;    106- 

Mlsc'  24-744,  757  :  63-178. 
N.  Y.  Supp.  33-656;  93-849. 
Civ.  Proc.  15-11;^. 
Abb.   N.  C.  20-269. 
N.    Y.   Super.   45-45r». 
N.   Y.   Ann.   Cas.  2-47. 
1012. 

126-145. 

76-160;   80-138. 

Dlv.   2-534. 

24-305:    38-109:    60-178. 

Supp.  29-1058;  53-672;  77- 


N.   Y. 

Hun, 

Anp. 

Mi8( 


isc. 

N.  Y. 

94. 

1013.' 

N.    Y. 


74-382;   86-433;    105-521: 

117-111;       120-96;       137-616; 

139-449;      141-488;      147-237; 

148-535:    168-484. 
Hun,  16-291;  17-324;  18-105;  21- 

259;    30-508:    31-286;    56-208; 

66-196;  70-72:  72-531;  73-192; 

74-160:    75-287;     87-154;    90- 

424. 
App.  Dlv.  1-308;  22-541;  23-348; 

28-136;     35-264.     429;    41-499; 

44-132:     54-430;     66-408;     72- 

432:     77-175:    83-455:    81-486: 

88-347;   98-113;    110-96;   112- 

707;  114-870;  118-299;  119- 

694,  928. 
Misc.   6-91;  16-619:   20-155:   26- 

ir.O;    31-281;    32-288;    36-632; 

44-583  ;  63-178. 
N.    Y.    Supp.    36-177.    216.    1030: 

41-53;  46-816;  48-15.  154,  748; 

60-874;    54-724.     810;    55-721; 

66-740:     58-645;     60-740:     61- 

934;    66-474,    996;    72-657;    74- 

366:    82-452:    90-780;    97-107; 

98-777  ;      09-816 ;      100-194  ; 

108-437;    104-810 ;    107-1088. 
Civ.  Proc.  15-403. 
Abb.   N.    C.   29-278. 
N.    Y.   Ann.    Cas.   2-65,  272;   10- 

291. 


N.   Y.   Super.   66-152. 
T.  &  C.  5-186. 
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1016. 

N.    Y.    61-140:    68-283:    73-375; 

70-397:  136-505. 
Hun,  16-587:  70-97:  87-154;  88- 

327;   02-523. 
App.    Dlv.    11-602:    1^-610:    22- 

351:    36-216:    44-132;    72-4.32: 

84-486  :       03-.545  ;        98-625  ; 

104-191:      109-197;      111-512; 

112-707:    113-245;    128-641; 

124-130. 
Misc.    0-2:    12-44:    16-619;    26- 

345  :  27-28  ;  63-178. 
N.  Y.  Supp.  36-1030;  65-721;  66- 


NOTES. 


1001 ;  60-740  ;  «7-817  ;  im-33  ; 
108-118,  orw. 

riv,  Proc.  lS>-i)l. 

Abb.   N.   C.   2S>-275. 

N.  Y.  Ann.  Cas.  2-134;  4-140.  n. 
J  016. 

N.  Y.  134-90. 

How.  S4-279:  66-172 

Daly,  10-13. 

Week.  Dig.  7-342. 
1018. 

N.Y.    51-309;    54-207;    74-437; 

83-40, 
Hun,  12-236;  17-397:  20-131;  3»- 
150;    26-200;    81-310:    40-({23- 
71-289;  76-447;  81-146.   183. 
^^  PJ^-^^'^^'  22-297:  30-77; 

82-98;  91-405;   114-324. 
Misc.  »-2;   13-95;  32-5 
^\.^'   ?."PP-   34-81:  36-657;   66- 

129;   81-586;  99-849. 
St.  Rep'r.  69-626. 
CIt.  Proc.  14-52. 
Abb.   N.  C.  29-263. 
N.   Y.  Ann.  Cas.   1-69;  9-193. 
1019. 

N.  Y.  84-080;  99-112. 

Hun,  48-612;. 65-12;  66-454;  88- 

493. 
Apn.  DIv.  1-631:  18-.S14:  45-576; 
64-416:    66-292;    70-413;    71- 
171;    103-102;    1O8-230;    111- 
510,  512. 
Misc.    26-62;    31-77.    337,    858: 

48-429  ;  53-27,  172  ;  64-2C$0. 
N.    Y.    Supp.   32-32;   45-S33:   47- 
156:    56-441.    442:    61-404:    64- 
572;    6S-400;     72-2:^2:     75-1  US 
534;  92-491;    96-623;    97-0:J8: 
102-477;   104-588;   1O9-120. 
N.  Y.  Super.  59-135. 
How.  66-119. 

N.  Y.  Ann.  Cas.  7-173;  10-292. 
1021. 

N.   Y.   162-268,  283. 

Hun,  46-201:  68-176;   71-2;  74- 

522;  84-161. 
App.     DIv.    40-379:    54-14;    66- 

509;    103-102;    113-861. 
Mls(\  9-061:  19-411:  22-2.58:  27- 

263;    45-159;    47-96;    51-.331, 
N.   Y.   Supp.  30-.551:  44-262:  50- 
46;     58-419;     63-424:     73-.'?.Sl: 
92-491;    93-482:    99-663;    lOO- 
328 
Civ.  Proc.  14-141. 
Abb.  N.  C.  29-11;  31-138. 
N.   Y.  Ann.  Cas.  1-281. 
1022. 
N.  Y.  124-88;  129-193,  2.S8;  132- 
491;     148-84;     160-399:     151- 
282;  162-437;  154-199.  229.  715- 
157-236:     162-268.     283:     103- 
505;     165-a53:     108-512:     178- 
29;     181-109.     112;     183-120.1 
878;  184-158;  im-iiin). 
Hun,  60-442;  74-522;  82-597;  83-  ' 

103 


Si*  ^^'"^^^^  873;  88-459:  89- 
257:  91-449.  .m'i:  92-3S7 
Api».  DIv.  1-416.  601:  2-340  .^97 
47;|;  3-29.  89;  «.1»59:  7-274*;  HV 
li2:  11-562:  12-110.  2ii6;  Ki- 
ll., 443:  15-280:  16-592:  18- 
^}'\»^'^^'^  22-111:  23-567: 
2If"15i  »l-'''>65:  32-271;  86-347; 
??-247.  357.  478,  652:  40-79, 
fir  iti"HU  ^''-l^-  177;  48- 
VJ:  }?2=  •^0-''^32:  52-209:  63- 
^\^^LJ^i  «^'*-18'  152;  55- 
«1;  68-232;  61-4.34:  62-624;  66- 
£-^'J?7"l1?:  ^»-^>4.  286:  70-.^-,: 
Ji-2M:  77-265.  500:  83-30.  .34: 

?Sr^ci«^?r}*5'  5^0-* ••  »o-,\53: 9i: 

116;  90-412:  98-2<J0,  559;  lOO- 
193;  l<N8-220;  111-190  540; 
112-696,  847;  113-222  861- 
117-520  781;  119-335  !»•: 
819'    ^^^"'^^l*   iaa-451;123- 

Misc.  11-463,  483.  570;  14-309; 
16-92:  16-361;  22-648;  27-676- 
82-421;  46-159.  SF      -'-«'«. 

^•oJ%5."PP-  ^'*-485.  874;  32-48; 
35-709:  47-179;  50-218:  67- 
416.  642:  58-167,  865:  (»-354 
^2J'.S?"294.  946.  1093;  6e-.m 
577;  67-41;  70-651;  711133:  iSl 
69,  604;  74-755:  75-706:  79-79- 
82-220.  959:  83-685;  84-'>37- 
22r^ii  ^20 ;  89-210,  391 ;  95.: 
623;  97-586,  949;  99-174,  663; 
100-737:  102-613.  983 ;  lOtt- 
137;  107-652. 

St.   Rep'r,  56-433;  70-178. 

Civ.   Proc.   14-322. 

Abb.    N.    C.   27-315;   31-iaS. 

N.  Y.  Super.  67-105.  408:  6»-l.^^. 

^B^-i^^Jl'  .?S*-  *-l^  253;  7-98; 

8-2o<;  9-193. 
1028. 
N.  Y.   183-393;  191-339. 
App.  Div.  81-553 ;  93-401  ;  117- 

521;   123-819. 
Misc.     46-63;     48-215;     68-27, 

Y.     Supp. 
102-477,    013. 
1024. 

N.    Y.   124-146. 
1026. 

Abb.  (N.  S.)  19-277. 
1027. 

N.  Y.  99-140;  161-82 

Misc.    61-338. 

N.   Y.   Supp.   100-327. 
Svbd.  1. 

How.   N.   S.  3-487. 
Sulid.  2. 

How.   N.   S,  3-487. 
Siibd.  3. 

N.   Y.  66-565. 
1030. 
Solid.    13. 

App.    DIv.  89-174. 
In 


^-  «^1.4"''JP,-,  »»-33:    >«0-737: 


NOTES. 


1032. 

App.    Dlv.    118-259. 
St.   Kep'r.  26-40. 
Rail).  48-17. 

Snbd.  3. 

N.  Y.  111-362. 

Misc.   51-338. 
1084. 

N.   Y.   Supp.   100-327. 
1035. 

N.   Y.    166-507. 

N.  Y.  Supp.   10B-34U. 
1041. 

N.   Y.  02-128. 

How.  66-14. 
1042. 

N.   Y.   163-561. 

App.  DIv.  02-44& 

N.   Y.  Supp.   106-747. 
1043. 

N.  Y.  Supp.  106-747. 
1044. 

N.  Y.  Cr.  Rep.  3-179. 

N.  Y.  Ann.  Ca$.  T-264. 
1048. 

N.  Y.  158-661;  164-137. 
105S. 

N.   Y.  111-362. 

App.   Dlv.   122-151. 

N.  Y.  Snpp.  106-747. 
lORO. 

N.  Y.  TO-484. 

App.    TMv.    122-151. 
•  N.  Y.  Supp.  106-747. 
1062. 

N.  Y.  110-134. 

App.   DIv.   104-518. 

Misc.  46-493. 
1063. 

N.  Y.  Supp.  08-72S ;  lOK-801. 

Misc.  57-141. 
1064. 

App.  Dlv.  31-141  ;  104-618. 

N.  Y.  Supp.  93-725. 
106S. 

App.  Dlv.   81-141  ;  104-518. 

Misc.  57-142. 

N.  Y.  Supp.  03-725. 
1066. 

App.  Dlv.  31-141;  104-618. 

Misc.  57-142. 

N.  Y.  Supp.  03-725. 
1067. 

Hun,   17-1. 

App.  Div.  31-141  ;  104-518. 

Misc.  57-142. 

N.  Y.  Supp.  98-725. 
1068 

App.  Div.  31-141;  104-518. 

N.  Y.  Supp.  98-726. 
1069. 

App.  Div.  81-141;   104.5ia 

N,  Y.  Supp.  93-725. 

loro. 

App.  Dlv,  81-141. 
1071. 
App.  Dlv.  81-141. 


1079. 

Misc.   37-3.")«:    51-3.^. 

N.    Y.    Snpp.    100-327. 

St.    Kop'r.    15-JMb. 

Abb.    .\.   C.  21-422. 
Snbd.  1. 

N.   Y.   150-571. 

App.  Dlv.  8-323. 

Misc.   17-457. 
Snbd.  6. 

App.  Dlv.  2-426. 
1080. 

App.    Div.   8-323. 

Misc.    17-457. 
1081. 
Snbd.  12. 

App.    Dlv.   80-174. 
1086. 

N.  Y.  168-568. 
1090. 

App.   Dlv.  31-142. 
1126. 

N.   Y.   Supp.   100-327. 
Svbd.  4. 

Hun,  61-240. 
Snbd.  6. 

Hun,  61-240. 
1127. 
Snbd.   10. 

,tt8?-  "'^-  ^"*- 

Misc.  36-216. 
1136. 

MlRc.   36-216. 
11.'57. 

Mi.sc.   35-216. 
1138. 

Misc.  36-216. 
1139. 

Misc.  35-216. 
11  to. 

Misc.  86-216. 
1141. 

Misc.  85-216. 
1142. 

Misc.   36-216. 
1143. 

Misc.  85-216. 
1144. 

Misc.  35-216. 
1146. 

MlBC.  35-216. 
1146. 

Misc.  85-216. 
1149. 

MiRC.  34-129. 
1160. 

Misc.  34-129. 
1161. 

App.  Div.  102-22. 

MIrc.  34-129. 
1164. 

Misc.   35-216. 
1166. 

App.  Div.  81-455. 

Hun.  46-283:  61-238:  «2-85. 

N.   Y.  Supp.  81-105. 
1031t 


NOTES. 


IITI. 

A  pp.  Di7.  se-sse. 

App.  Div.  36-556. 
117*4. 

N.    Y.   164-137. 

App.  Div.  36-556. 
^^N.^Y.  Supp.  55-361. 

N.  y.  68-845:  74-277. 

Misc.    51-339. 

N.  Y.  Ann.  Cas.  0-262. 
11. SO. 

N.    Y.    101-234;    121-212. 

llun.   61-23S. 

App.   Div.   :i2-0:   B.'«-4-l6;  05-349. 

N.  Y.   Supp.   107-750. 
11S2. 

N.  Y.  A  nil.  Cas.  1-4. 
11S4. 

App.  Div.  01 -447. 

Misc.    30-690. 

N.^Y.    Supp.    TO-679. 

N.'  V.  73-310:   lfMI.244. 

Hun.  4O-.300. 

App.  Div.  26-588:  60-541  ;  122- 
622. 

MI  MO.    41-454. 

N.  Y.  Supp.  60-9.59;  107-524. 
11  MO. 

Hiin.    13-11:    15-153:    91-497 

App,   Div.  80-.-.O.S 

N.    Y.    Supp.    .10-348. 

Al)l>.    N.    C.   31-480. 
11N7. 

X.    Y.    73-622:    75-579. 

Hun,  80-567:  87-420. 

App.  Div.  22-ir>8.  593:  35-232; 
37-306:  42-243:  46-144:  52- 
3.-»0,  595;  54-100:  50-614;  70- 
60:  75-117;  80-384;  81-455: 
00-223;  103-597;  112-865; 
113-11,   679;    122-622. 

Misc.  22-74.  82;  32-292;  42-622; 
43-298  ;  44-463,  479  ;  46-829  ; 
54-446. 

^■oo^'-«?"l!r-  l'«-''581:  48-86:  56- 
88;  61-817;  66-349;  60-88:  T4- 
1113:  77-458;  80-730:  03- 
9.1S;  OK-1078;  107-524  ;  108- 
6<53,    1080. 

A  III).    N.   C.  31-447. 


1 1  SH. 

Hun, 

App. 

N.  Y 
II  HO. 

N.   Y 

App. 

Arise. 
I200. 

Hun. 

App 


80-567:   01-199. 
Div.   85-232. 
Supp.  18-58J. 

123-120.  436. 
Div.  108-60. 
52-15. 


25-587;  76-514. 

^..    Div.    18-408;    40-103;    54 

445:    100-36. 
Misc.    14-186:    10-596:    4;j-20 
N.   V.  Supp.  87-402  ;  95-1036. 

loa 


Olv.    Proc.    14-438. 
N.  Y.  Super.  45-148. 
N.  Y.  Ann.  Cas.  2-164. 
Week.   Di|?.   10-454. 
1203. 
Uun,   7-66. 
Week.  Dig.  0-819. 
1.204. 
N.  Y.  60-689:  51-136;  87-599. 
Hun,  18-316:  26-619:  34-544:  60- 

292;  64-567;  71-526:  86-84. 
App.    Div.    16-618;    42-3S8;    73« 

800;   105-55. 
Misc.  8-477;  16-97:  23-627. 
N.  T.  Supp.  44-1057;  76-851. 
Abb.  N.  C.  18-380. 
How.  60-499. 
120S. 

N.  Y.  102-337. 

App.  Div.   16-618;  TO-170;  111- 

10,  11;  116-406. 
Misc.   11-624;   16-18,   97. 
N.  Y.  Sudd.  82-920:  44-1057;  63- 

1129;   07-516;    101-465. 
Civ.  Proc.  15-171. 
N.  Y.  Super.  42-202. 
Week.  Dig.  7-107,  219. 
1206. 

N.  Y.  100-441. 
Civ.   Proc.  6-54;  7-48. 
1207. 

N.    Y.    56-485;    84-266;    85-246: 

126-272 ;      133-60.1 ;      134-21  i» : 

140-255;    143-302:    144-.-?26.. 
Hun,  12-398;  18-406:  i:o-153:  73- 

323;   81-483;   84-317.    383:   M>- 

587. 
App.  Div.   1-150,  282:  7-81:  36- 

217;     44-82:     46-405:     54-l2s: 

56-18;  68-190;  62-484;  6f{-,'>67: 

70-23;  73-300,  412:  75-22(5    vi. 

327;    86-230;    9S-567  ;    102- 

428;  106-339;  119-211. 
Misc.  7-652:  10-106:  12-.-i07:  1  I- 

598;    15-426:    ls-iS52:    25-12::: 

aO-69;  33-717:  42-48,  251;  4.%- 

295. 
N.  Y.  Supp.  54-1021;  66-397:  «7- 

345.    382:    68-2.53.    680:    7<».7.-K): 

7:i-247;   76-851:   77-49:    7M-44; 

81-431;    83-316;    90-977 ;    1*4- 

401  ;  104-021. 
St.   Rep'r.  6-10. 
Civ.  Proc.  6-158. 
Abb.   N.  C.   18-137. 
N.  Y.  Ann.  Cas.  1-278;  8-242. 
1209. 
N.     Y.    162-2a3:    163-173;     170- 

878!  183-37S. 
Hun,  70-(W:  92-82. 
App.  Div.   i;«-002;  49-13;  62-.-.43: 

113-862;    122-668. 
MI.sc.     14-539;     22-551;     2S-2l>^ 

29-638;    45-341. 
N.  Y    Supp.  .16-1082:  36-636:  5H- 

1018:    6:*-S87;    71-122;    90-3.32, 

92-208;    107Hn,  508. 
An 


NOTES. 


Civ.   Proc.   14-388. 

AhU.    N.    C.    10-86. 

N.   Y.  Ann.  Cus.  2-869. 
1210. 

N.  Y.  77-515;  103-274. 

Ml 80.   7-343:   9-231. 
l:£ii. 

App.  Div.  14-301;  01-534;  lOO- 
l;{r>;  117-769;  1:^:0-155:  122- 
170. 

N.  Y.  Siipp.  106-616. 

Al>b.    (N.    S.)   12-380. 

Johns.    Ch.   2-172;   G-283. 
1212. 

N.  Y.  85-253;  177-236;  182- 
285. 

Hun.  88-548. 

App.  Dlv.  31-290;  49-280;  86- 
2iG;  94-441. 

Misc.   23-337;  45-159. 

N.   Y.   Supp.   03-267;  86-71. 

N.  Y.  Ann.  Cas.  6-65. 
1213. 

N.   Y.  85-253. 

Hud,  29-571;  69-6. 

Misc.  28-837;  42-43. 

8t.  Rep'r.  18-826;  86-168. 

Abb.  Pr.  6-1. 

How.  5-238. 

N.  Y.  Ann.  Cas.  6-65. 
Sabd.  1. 

App.  Dlv.  31-290. 
Snbd.  2. 

N.  Y.  130-512. 
1214. 

App.  Dlv.  44-105:  66-310;  70-25; 
»3-lir,. 

Misc.  10-676. 

N.  Y.  Supp.  87-28. 

How.  69-454. 
1216. 

App.  Dlv.  66-319:  70-25;  93-116; 
J>M-5<J7. 

Ml8f.    10-676;    Ki-620;    46-294. 

N.    Y.   Supp.  47-1715;  04-511. 
1210. 

N.  Y.  132-307;  134-530;  148- 
250. 

Hun,  88-171. 

App.    Dlv.   44-105. 

Misc.    16-193. 

N.   Y.   Supp.  64-139;   102-306. 

Civ.  Proc.  14-45. 
1217. 

N.  Y.  63-280;  88-21(5;  112-391; 
134-527:    142-1.52. 

Hun,   21-595:   29-571:  67-2S7. 

App.  Dlv.  1-404;  12-477;  14-370; 
114-406. 

Misc.  46-349. 

N.  Y.  Supp,  102-305. 

St.  Rep'r.  51-364. 

N.  Y.  Ann.  Cas.  4-248. 
diibd.  1. 

N.    Y.    142-152;   148-259. 

Hun,   8S-171. 

App.   Dlv.   46-363. 

Misc.   28-331. 


1081V 


N.    Y.    Supp.   35-533. 

St.   Rep'r.  47-644. 
1218. 

Hun,  19-306. 

Misc.  16-295;  17-840. 
1210. 

Hun,  29-571;  49-238. 

App.   Dlv.   102-428. 

N.   Y.   Supp.  92-512. 

Civ.  Proc.  14-342. 

Abb.  N.  C.  30-406. 

N.   Y.  Ann.  Cus.  1-119. 
Snbd.  1. 

Misc.   10-677. 
Snbd.  2. 

App.  Dlv.  14-369. 
1220. 

App.    Dlv.   79-160:    116-496. 

N.   Y.   Supp.  30-l.'>:{:   101-455. 

Abb.   N.  C.  31-464. 

Law  Bull.  1-30. 
1221. 

Hun,   29-571. 

App.   Dlv.   42-333;   86-388;   101- 
133. 

Misc.  53-47. 

N.     Y.     Supp.     83-760;     91-876; 
102-10(J6. 

St.  Rep'r.  21-711. 
Snbd.  3. 

Hun,   42-604. 

St.    Rep'r.   4-639. 

Abb.   N.   C.   18-410.  420. 
1222. 

N.  Y.   168-41. 

App.  Dlv.  98-566:   102-427. 

Misc.  22-258;   63-48. 

N.  Y.  Supp.  60-46;  92-512. 
1223. 

App.   Dlv.  98-567:  102-427. 

Misc.    13-203. 

N.  Y.  Supp.  60-46;  92-512;  102- 
1006. 
1225. 

N.   Y.   101-187;  109-12. 

App.   Dlv.   80-151:  96-164. 

N.    Y.   Supp.   80-200. 

Civ.  Proc.  9-178. 

How.  N.  S.  3-442. 
Snbd.  1. 

Hun.  25-494. 

Abb.   N.   C.   17-299. 
1227. 

N.   Y.   131-641. 
1 22S. 

N.    Y.    75-240:   97-610. 

Hun.    31-140:   79-242;   87-375. 

Dlv.   15-281;  26-16;  30-77; 
iO-.^.67:  40-:{im:  77-264:  80-4:'»; 
94-.599;   118-343. 

Misc.     7-300;    27-676;    46-159; 
55-404. 

N,    Y.    Supp.   58-50,   824;   63-431; 
80-146;    1O3-505. 

St.   Rep'r.   12-663. 

Civ.   Proc.   19-203. 

N.  Y.  Ann.  Cas.  2-190, 


^%. 


NOTES. 


1229. 

Huo,  23-230;  31-140. 

App.    Diy.    40-5^;    49-396;    82- 
301. 

Misc.    7-306;  9-514:  24-337;  89- 
394;  46-159:   55-404. 

N.  Y.  Supp.  28-136;  52-489;  58- 
50 ;  63-431  :  79-357  ;  86-1078. 

Abb.  N.  C.  29-265. 
1230. 

N.  Y.  43-99. 

App.    Dlv.   15-281. 

MlBC.    46-159:    51-333. 

N.   Y.   Supp.   100-328. 

Week.  Dig.  10-187.  454. 
1231. 

N.   Y.  97-610. 

App.  Div.  15-281;  83-164. 

Misc.  46-159. 

N.  Y.  Supp.  82-471. 

Civ.   Proc.  14-176. 
1232. 

App.  Dlv.  66-319. 
1234. 

N.  Y.  190-245. 

App.  Dlv.  49-353. 

Misc.  11-12. 
1235. 

Hun,   64-127. 

App.   Div.  69-83. 

N.  Y.  Supp.  74-589. 

N.  Y.  Super.  46-134. 
1236. 

N.    Y.    81-183;    82-306;    119-168. 

Hun,  70-64. 

App.   Div.    18-564;   29-603;    113- 
S51;    114-861. 

Misc.    17-733;    45-159;    63-47; 
55-59 

N.  Y.'sunp.  51-178:  1O2-1006 ; 
106-219;    109-22.J. 
1237. 

N.    Y.    119-153;    163-119. 

Hun,   70-64. 

App.  Dlv.  96-400  :  113-396  ;  119- 
335 

Misc.  ■  25-1.H9  ;    42-43  ;    46-601  : 
66-59. 

N.   Y.    Sunn.   89*314;   91-32;   99- 
137;  106-219. 

nv.    Proc.  23-237. 
1238. 

N.   y.  82-366. 

Misc.  17-733;  50-279;  56-59. 

N.  Y.  Supp.   106-219. 
1239. 

N.    Y.    163-54. 

How.   26-180. 

Misc.  66-59. 

N.  Y.  Supp.   106-210. 

Barb.  42-593. 

Wend.  23-566. 
1240. 

N.    Y.   43-481;    77-423;    106-263; 
163-273. 

Hun,    2JI-630. 

App.    Div.    31-292;    40-103;    48- 


lOSlw 


102;  68-14;  84-403;  88-500: 
122-120. 

MlBC.    51-419. 

N.     Y.     Supp.     74-194:    85-141: 
96-191  ;    l»l-726  ;    106-t30€. 

St.  Rep'r.  16-255. 

Civ.   Proc.   7-328:  11-422. 

Abb.  N.    C.   30-34. 

N.  Y.  Super.  64-50. 

N.  Y.  Ann.  Cas.  1-104;  4-31S. 
Sabd.  1. 

N.    Y.    137-552;    149-527;    163- 
273. 

Hun.  7-209:  25-589;  36-379;  41- 
855;  48-588. 

App.  Div.  1-155. 

St.  Ren'r.  61-860. 

How.  N.  S.  2-207. 

Daly,  10-34. 
Sabd.  2. 

Hun,  81-315. 
Sabd.  8. 

Hun,  23-356. 
Sabd.  4. 

St.  Rep'r.  36-8?3. 
1241. 

N.   y.   7.1-613:   137-552;  l«3-27Jt. 

Hwn.    29-630;    32-193;   36-378; 
41-352. 

App.    DIr.    20-529;    48-102:    88- 
1501;  122-120. 

N.  Y.  Supp.  32-272;  62-632;  85- 
141;  106-006. 

St.    Rep'r.   21-456;   60-416. 

Civ.   Proc.  4-152:  13-20. 

Abb.   N.  C.  20-151. 

Dem.   6-449. 

N.  Y.  Ann.  Cas.  1-104. 
Subd.  1. 

N.  Y.  163-273. 

Hun,  25-589;  48-588. 

Misc.    11-281. 

St.  Rep'r.  52-561. 
Sabd.  2. 

Ilun,  36-380;  37-607. 

Misc.   11-281. 

Civ.   Proc.   7-330:  8-194 

How.  N.  S.  2-208. 
Subd.  3. 

Aj)p.   Div.    109-36. 

Abb.  N.  C.  21-351. 
Sabd.  4. 

N.    Y.   163-273. 

Hnn,     29-6:<0;     36-2*;;.     CR-;;56; 
78-347. 

App.  Div.  40-1 G3  ;  84-403  ;  109- 
36. 

Misc.   16-364. 

N.  Y.  Supp.  29-126. 

St.   Rep'r.   36-cS,S3;   62-561. 

Civ.   Proc.  7-331. 

Abb.   N.  C.  30-34, 

How.   N.  S.  2-209. 
1244. 

Hun,   12-577. 

Abb.  N.  C.  4-868. 


NOTES. 


1245. 

N.   Y.    103-54. 

Misc.  <l-399. 
1246. 

N.    Y.    08-534;    81-184;    163-«), 

274. 
Hun,  31-626:  32-193;  81-235. 
App.  Dlv.  48-103:  1O7-109,  114. 
Misc.  0-399:  31-471. 
N.    Y.    Supp.    80-711;    04-1026; 
100-226. 
Snbd.   1. 

App.   DiT.  81-171. 
Snbd.  a. 

N.   Y.  TO-565. 
Snbd.  3. 

App.   DiT.   107-109. 
1247^ 

Hun,   23-484. 
1260. 

Hun,  78-23. 

App.  DiT.  77-408;  107-109,  114. 
N.   Y.   Supp.  04-1026. 
12B1.  ^ 

N.    Y.    140-374;    143-567;    147- 

665;  103-54. 
Hun,     73-23;     76-501;     79-228: 

83-203. 
App.   DiT.  8-340;  22-93;  45-495; 
ce-31;  52-113;  77-498:  .SO-294; 
101-124,    359;    105-574;     112- 
158. 
MlsHC.  0-398:  27-30;  31-541;  45- 

483;  65-625. 
N.     Y.     Supp.     47-800:    04-1044; 
e5-5o7:     07-425;     81-11;     01- 
937  ;  02-734  ;  04-221. 
St.   Rep'r.  15-217;  61-231. 
CiT.  Proc.  15-11. 
*N.   Y.   Super.  55-116. 
N.  Y.  Ann.  Cas.  1-23. 
1252. 

N.  Y.  143-571. 

Hun.     63-41;      75-499;      80-114, 

206u 
App.     DlT.     22-93,     94;     52-113; 

115-862. 
Misc.  2O-409;  51-233;  54-467. 
N.    Y.     Supp.     47-800:     04-1014; 

100-814;    101-62;   100-666. 
St.  Rep'r.  15-217. 
N.  Y.  Ann.  Cas.  1-22. 
1253. 

N.  Y.  130-482. 
Hun,  56-277. 
Misc.  31-626. 
N.  Y.  Ann.  Cas.  4-351. 
1254. 

N.  Y.  3-185. 
1255. 

App.  DlT.  105-575. 
Misc.  7-566;  45-484. 
N.  Y.  Supp.  04-221. 
1256. 

N.  Y.  87-10;  13.3-510. 
Hun,  36-637. 
App.   DiT.  77-^98. 
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1260. 

N.  Y.  Ann.  Cas.  6-406. 
Snbd.  1. 

if.   Y.    118-59. 

App.   Dlv.   13-607;  44-300. 

Misc.    16-367;    26-64.    664;    87- 

446. 
N.  Y.  Supp.  60-760. 
Snbd.  2. 

N.  Y.  50-396;  68-581. 
Snbd.  3. 

Hun,  81-371. 
1261. 

Misc.  .'54-306. 
N.  Y.  Supp.  107-727. 
How.   49-105. 
1264. 

N.  Y.  60-396. 
1266. 

Hill.  4-619. 
1267. 

N.    Y.   50-396. 
App.  DlT.  78-590. 
1268. 

N.   Y.  91-171;  106-467;  160-581. 
Hun,  14-585;  32-98. 
Apo.     DiT.    51-541:    65-20:    72- 
130;    75-441;    78-589;    81-425; 
94-100  ;      98-623  ;      108-513  ; 
117-276;   122-457,  853. 
Misc.  0-102;  35-33X  377,  412;  39* 
750;    43-371;    44-517;     45-320, 
501 ;  46-249  ;  47-339,  623  ;  48- 
867,  632.  633  ;  64-90. 
N.  Y.  Supp.  64-838;  72-505;  78« 
281;     79-732;     81-50;     87-499, 
1112  >  90-85.   478;   91-727;   92- 
773:    93-76,    476;    96-204,    215; 
101-871;   lCKt-712,   852;   106- 
773. 
How.  62-506;  66-49$. 
1260. 

N.  Y.  52-434;  68-361. 
Misc.  54-554. 
N.   Y.  Ann.  Cas.  10-129. 
1270. 

N.  Y.  67-220. 
1272.     • 

App.  Dlv.  107-110,  114. 
Misc.  6-399. 
1273. 

N.   Y.   115-163. 
Hun,  49-381;  69-419. 
St.  Rep'r.  59-517. 
Civ.  Proc.  16-187. 
1274. 
N.    Y.   28-285,    365;   30-428:    33- 
409:    30-631;     55-150;     71-58; 
106-682;      117-439;     128-387; 
ir»l-r,;u'.:   151-749. 
Hun,    11-541:    19-576;   41-76. 
App.    Dlv.     4-216;    20-532;    22- 
179;  20-582. 


NOTES. 


N.  y.  Supp.  lS-403:  47-113:  51- 

St.   Uop'r    45-759. 
N.  Y.  Ann.  Cas.  4-395. 
Snbd.  1. 

Hun,   71-134. 
Bubd.  2. 
N.   Y.   117-441. 
Hun,     27-(;01:     37-137;     40-118; 

65-408;   71-134. 
App.    T)iv.    20-201;    3.S-33:    43-8- 

44-.3ol;    45-290;    82-352;    114- 

310. 

Misc.  a.'^-si. 

N.  Y.  Supp.  5-681  ;  40-790. 

yt.    Itepr.    5-68;    23-567:    54-76. 

Civ.    rroc.    11-143;    16-186;    21- 
168. 
Snbd.  3. 

Hun.  57-304. 
1276. 

App.    DiT.    114-311. 

N.   Y.   Supp.   »&.893. 

Civ.    Pioc.    15-248. 
1276. 

Hun,   60-419. 
1277. 

App.   DIv.   82-352. 

N.^Y.  93-87;  123-115.  406;  184- 

Hun,   On-403. 
App.    Dlv.    88-300. 
Misc.   40-C34. 
St.    Kep'r.    11-285. 
Abb.    N.    C.    20-321 
1270. 

^'.A^-  .''«-«02:  »2-622:  05-657; 
104.525;  114-SO,  518;  124: 
483;  13:j-240;  137-589;  162- 
324;  103-417;  188-431. 

Hun,  15-105,  204;  42-509;  66- 
17:  73-530;  81-283;  0O-164 
208;  02-474;  03-398.  ' 

App     Dir.    3-105;    7-80;    10-500; 
21-536:     52-536;     67-1.S7,     476 
583 ;     60-251 :     70-65  •     72-49?' 
76-611;  77-440;  81-91  i%2-2' 
26.    219,    387,    441.    504:    83-67. 
23S'  555;  84-275.   325.  383.  407 
H'^^.^'^'B    356.    415:   86-470 
8  4-144,     224,     353,     376:     94-2 
S2iv?^2^,v216.   298,'  ;»4;  96-267 
SSr^W^^^n*^^2.    437.    492>  07- 
223,    537.    632;   08-42,    177     1S7 
405 ;    l<k)-202.    430T  102-318 
3U0;  103-362     104^1  l-riOK 
446,     580;     106-431;     107?4^>6' 
11  l-19i).     2a3.    480.  '  578      111: 
265,   713,   853;    113-717-   117- 
66.    616,     722;     118-1  or/ 
743;     119-.30.     lO.Q.    4H4 
724;     120.o;i,     288,     4:io' 
586,  748;    121-77,  W' 


12-216; 


20-4Q3. 


Miac.      8-606;      10-274; 

26-33;  43-264. 
N.  Y.  Supp.  3O-790;  62-33;  64- 

386;  73-592;  76-598:  94-281 
Civ.   Proc.   19-262. 

12NO.^'  ^""'  ^^^  ®'^'^^- 
N.  *Y.   79-361. 
Hun,   90-211. 
App.     l»fv.    1O-.508:    60-457;    69- 

252;     87-145;    07-632 ;     107- 

426;  111-480,  570;  121-188. 
Misc.    8-606. 
N.   Y.  Supp.  54-386;  69-894;  89- 

860.. 
1281. 
N.     y.     104-525;    183-240;     162- 

324:  163-417;  174-131. 
Hun.   90-209. 
App.    Dlv.    31-537;    52-536:    54- 

i5?W?®--52:^  72-493:    8l-i«W; 

83-3.VJ;         97-632;         107-426: 

111-480.  579;  iai-188. 
Misc.  8-606;  57-210 
N.^Y.  Supp.  64-386;  76-598;  89- 

1282. 

N.Y.^^ 76-495:    76-543;    78-.%2; 

?iSl|*ok    '^^-'"^      "«-^^^ 

Hnn.  54-312:  84-.300. 

H^y-r  ^IV    *'*-227:    16-475:    33- 

^JJ  \  ^i*-570  ;  49-614  ;  76-199  ; 

83-429 :        84-397  •        HH^i^r  ' 

109-536:    114-248;    X^sl^^t ' 
Misc.    8-482;   30-W):    45-l,-i3. 
^nX  ®"*RP-  '^»-!>57:  82-422;  91- 

952;    96-306;    IW-S70 ;    io:i- 

505. 

?lu  *xP<^-  1*5-436:  19-244. 
^  Abb.   N.   C.   31-4lt. 
1283. 

N.   Y.  98-434. 

^%r  ^!Z-  .''-3^^-     14-227;     16- 
109i,-?36:^^  •  '^^'^^^  '  ®®"22S : 

Ml  so.  23-62. 

N.  Y.  Supp.  86-924  :  96-306. 

1290.  ^^^'  ^'^^^ 

^•/j.i  o^;:**^^'   100-243;   I.t6-2S7; 

153-309;    167-423 
Hun.     21-2.->7:     33-354; 

40-2.'>8:   66-404. 
App    Div.  33-.'>47;  lOO-S.'ie- 

502;   118-344. 
MIsc     25-139:   29-553;   30-G9. 
^\X'   S"J>n.   5.1-»57:  64-ai0-  84. 

1105;  ^6-306:   103-506.    ' 
Civ.   I»roc.   15-436. 
Abb.  N.   O.  20-404. 
1291.  * 

N.    V.   9.S.4.S4. 
App.    Div.   100-586. 
St.    Kcp'r.  50-1.T2. 
Subd.  1. 

^«o,    ^^'^-  ^'  ^'  12-30;  29-404. 


194. 
509. 
536, 


43-586; 


116- 


NOTES. 


Sabd.  3. 

Hun.  ««-404;  78-302. 
Civ.   Proc.   13-87;    15-436. 
1202. 
N.   r.   102-464;  132-367. 
Hun.  41-444. 

App.  DIv.   33-546:  40-614. 
Misc.  7-16;  12-25. 
1293. 
Civ.  Proc.  14-172. 
Abb.  N.  C.  20.479. 
12t>4. 
N.  Y.  106-663;  188-420. 
Hun,     44-266;     64-523;     76-510; 

77-175:   80-176;   01-300. 
App.    DIv.    1-130;    5-284;    8-549; 

13-603:   15-294;   26-69;  28-73; 

51-516;    62-480;    63-488;     65- 

582;     71-1,     534;     84-449;    03- 

114;    05-194;    110-746:    123- 

K88. 
iMlsc.    <«-121:    7-694;    0-689:    12- 

101;    13-52;    24-378;    43-73: 

54-590;   56-362.   467. 
N.    Y.    Snpp.   28-407:   30-.'S2;  .34- 

74;     44-593;     50-893;     53-677; 

65-77:     71-795;     72-959;     76- 

657.    923:   81-321;   86-240;   87- 

23;     88-502;     07-433;     104- 

956;    107-195,    942. 
Civ.   Proc.  16-68.  176.  187. 

N.'  Y.  100-248. 

Hun,  27-18. 

(ylv.   Proc.  8-95* 
I206. 

Misc.  66-583. 

N.  Y.  Snpp.  107-86. 

Civ.    Proc.   16-68. 

N.  Y.  Super.  65-208w 
1207. 

N.   Y.   104-813. 

App.   Div.  61-192;  lJSl-2«8. 

Misc.   27-59. 

N.  Y.  Bupp.  106-798. 

N.  Y.  Super.  50-239. 
I208. 

N.    Y.    104-613;    110-665;    110- 
117. 

Ilun.  76-127;  02-32^ 

App.  DIv.  51-191. 

N    Y.   Snpp.  62-303;  64-241. 
1200. 

App.  DIv.  61-192. 

N.  Y.  Supp.  64-241. 
1300. 

N.    Y.   00-112:   76-106. 

Hun.    10-17;    51-300;   61-4;    80- 
257. 

App.  DIv.  13-607;  26-68;  70-102; 
07-138. 

Misc.    16-552;    20-342. 

N.    Y.    Supp.    30-14;   40-41;   60- 
507;  80-606. 

Daly,  0-482. 


1301. 

N.     Y.     05-625;     104-394;     121- 

156;  170-448. 
Hun,  38-531;   41-455;   76-516; 

81-128. 

App.    DIv.    14-368;    24-4a5,    521: 

'  40-12;     42-382:     85-202:     87- 

328  ;    80-551  ;    00-79  ;    01-57  ; 

102-416;  118-7. 

Misc.  31-119,   181 ;  43-596 ;  46- 

152. 
N.  Y.  Supp.  83-308:  81-4r.7:  J^.^i- 
673,      889;      01-8;      05-1101; 
107-609. 
N.  Y.  Ann.  Cas.  6-270. 
1802. 
Hun,      12-394;      16-375;      17-13, 
241. 
1303. 

N.  Y.  86-659;  00-546. 
Hun.  38-531. 

App.    DIv.    16-103:    22-131:    76- 
222;     70-108;    07-«W4 ;     UHh- 
518;  117-358. 
Misc.   7-391;  23-642. 
N.  Y.   Supp.  47-899;  78-397;  70- 

980;  100-932;  103-177. 
St.  Rep'r.  15-745,  963. 
Civ.  Proi*.  14-290. 
Week.  Dte.  23-70. 
Connoly,  1-170. 
How.   61-396. 
1804. 
App.    DIv.    11-196;    34-163;    36- 

542;   80-305. 
N.  Y.  Supp.  55-692. 
How.  67-201- 
1306. 
Hun,  14-118. 
How.  63-405. 
1807. 

N.  Y.  134-530. 
N.  Y.  Supp.  38-89. 
1808. 

N.  Y.   72-613;  100-646. 
Hun,  63-47. 
App.  Div.  117-859. 
Misc.   26-52. 

N.  Y.  Supp.  55-3.14  ;  103-177. 
St.   Rep'r.   16-199. 
1300. 
N.    Y.    71-466.    588:    75-o8r,:    76- 

164,   lf>9:   1 01-202;    102-:n2. 
Hun.     10-220;     87-370;     80-372; 

02-326. 
App.    DIv.    30-226;    30-425;    40- 

631. 
Misc.    12-35;   26-.'S0. 
N.    Y.   Supp.    3;i-89;   35-412:   36- 
904;    52-431;    55-3;i4;    6:1-300. 
St.    Rep'r.   14-8. 
1310. 
N.    Y.    02-581:    130-18. 
Hun.  40-1 0:i:  6O-.S02. 
App.     Div.     5-211;     21-208:     42- 

026:  78-578. 
Misc.    25>-275;    45-653;    63-42; 
57-182. 
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!>23;   107-940;  108-811 

I3ii'  ^'^'^-  ^^-'*15. 

llun,  81-381. 
App.  DIv.   33-559. 
MIs<>.    44-227 
-,^-   ^-   Supp.   88-1036:   107-884 

Misc.  47-492. 

N.  Y.   Siipp    06-284;  04-187. 
SHbd.^?"-    '''-^^'    «7.288.''^- 

Dem.  4-87;  6-288 
Sabd.  2. 

N.  Y.   llT-116. 
^^APP.   Dlv.   54-57. 

N.   Y.  104-8M. 
1314. 

Hnn,   T5-187. 

App.  DlT.  30-375. 

Misc.  38-596. 
,  N.  Y.  Snpp.  78-77. 

N.  Y.  150-332. 
N    Y.  Snpp.  64-516. 
01 V.   Proe.  8-414 
1310. 

S»4;  121-156;  126-423-  137- 
410:     141-171;     ISO-oiS;     ioIZ 

^!i^*-i??"^'''^-     41-455:     60-317- 
T4.023;     75-516;    84:397;     sV: 

104. 

App      Dlv.     4-365:    22-541-     24- 

lo2:  80-551;  00-79:  Ol-n?- 
lI)0-46o;  103-495:113-10). 
»^«-499.  1187:  1221608  ' 

Misc.  31-181;  45-596. 

1024:     48-15:     49-41:     R6-Q07- 
«gr974:    79-10(53:    80-5r;2:  ^L 
889:     86-396:     91-8      Kfil-     02 
140;   101-455;   1071509.' 
Abb    N     (\  31-140. 

27V  ^*^-   *"2^'  *-^^''>:  «- 

1317. 

N.  Y.  57-637:  69-462;  74-'>16- 
T6-479:  70-aS5:   lOol  47-  121- 

512'  /A*"^"^'  ^^52-505:  154- 
715;  167-449;  168-43-  176-•?0^ 

Hnn,  16-104-  17-™."  «n  ^  1  " 
09-436;    75:516;    83!4'>q^^^**^ 

-^PP-  Dlv.  3-56:  4-449;  16-469 
475;  20-28:  2.1-223;  24-4^  • 
30-290:  37-49t:  30:647  6-U 
420    648:   08-409;  81-44(5.'  lOl- 

if4U\"I.1oT^^^-^'^^^"^- 

losa 


NOTES. 


[9;     68-638: 

■101,    141; 

74-28, 

7«- 


Jflsc.   14-303;  25-477. 
N.     Y.     Snpp.     44-935:    48-854; 
56-88;  65-1093;  73-995;  91- 

jjN^Y.  Ann.  Cas.  2-215;  4-328. 

N.    Y.   46-539;   47-244;   112-408; 

l80-2(w. 
1323. 
N.     V.     77-423:    80.66;    98-480: 

100-616:      132-367;      146-345; 
^  151-052;    155-138:    177-401. 
App.     Dlv.     1-130;     16-294:    23- 

599:     33-557;    62-624;    81-168: 

05-023;     101-196;    116-721; 

122-28. 
Misc.    7-16;    11-271;   20-336. 
N.  Y.  Supp.  32-251;  45-892;  63- 

1012;    60*312;    91-912;    106- 

990. 
CMv.    Proc.    19  , 
^Abb.  N.  C.  29-; 

N.  *Y.     49-78,     ^^ 

00-6.34 ;    69-209: 

72-496:   73-1,    187 

145,   177,  882,  608        _ 

326.  517.  540;   77:610. 
App.   Div.  80-154. 
132*5.^*  ^"''^'  *®-5'»2. 
^    '^-    «7-363;    60-112;     ._ 

iK.'       '^'''*^'^'       '^^' 
Civ    Proc.   14-307;   15-49. 
1326.  ^^^'  T'Ue,  130 

'^•«L^o,  «0-374:  74-82:  82-610:^ 
*f-24l;  92-032;  107-645;  128-  \ 
303.  \ 

Hun,   76-339;  89-370.  ^ 

App      Dlv.    22-131:    55-110;    73* 

408;   86-504;   05-369. 
Misc.     15-527;     18-527;     22-25«: 
26-50  :    29-274  ;    48-423  ;    63- 
42;  57-182. 
N.   Y    Snpp.  55-334:  47-770:  T7- 
207;    89-488;    102-923 ;    107- 
040. 
St.    Rep»r.    15-199. 
Abb.    N.   C.  29-479. 
1327"^  R<?e.  33-1429. 
N.  'y.    60-874;    68-84;    124-lSP; 

12S-.303. 
Hun.     20-598;     31-629:    "9^8-339; 

«»-370.  \,,^ 

App     Dlv.    15-337;    l«-5^,i  ^t 
100;    30-290:    79-430,  4jJ2.   »»- 
309:  110-448:  ISO-M 
Misc.    22-386,    439;   25-^^''   ^^ 
274  ;   63-42  ;  57-182.  55^ 

N.  Y.  Snpp.  50-454?  1^'^'  *^ 

3.34;  loh-188. 
Civ.   Proc.   19-203. 
How.   66-283. 
T.   &  C.  1-239. 
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NOTES. 


1 


1328. 

N.  Y.  107-645. 
Hun.  39-435. 

App.    Dlv.    65-465;    110-448. 
Misc.  53-42;  57-182. 
N.   Y.   Supp.   72-827. 
St.  RepT.  12-575. 
1329. 

N.   Y.  102-224. 

Hun,   39-435. 

App.  Dlv.  05-465 ;  79-432 ;  llO- 

448;   120-211. 
Misc.  22-439:  57-182. 
N.  Y.  Supp.  72-827 ;  105-188. 
Civ.  Proc.  6-226. 
Daly,   10-365. 
1330. 

Misc.  53-42 ;  57-182. 
Civ.  Proc.  15-42. 
1331. 

N.    Y.    119-632;    124-189;    139- 

549 
Hun, '81-380. 
App.    Dlv.    5-537;    13-613;    22- 

132;    29-482;    31-312;    35-237: 

89-639;  79-430. 
Misc.    23-565;    25-550;    53-42; 

57-182. 
N.  Y.  Supp.  30-987;  47-899;  51- 

1068;   53-722:  54-764. 
Civ.   Proc.   19-103. 
Abb.  N.  C.  57-398. 
1332. 

N.  Y.  58-583;   128-303. 
Abb.  N.  C.  10-407. 
How.  63-84. 
1334. 

N.    Y.    75-611;    84-466;    98-458; 

128-303. 
Hun,   33-109;   76-339. 
N.  Y.  Supp.  65-334. 
How.   63-84. 
1335. 

N.  Y.  90-476;  98-458;  190-245. 

HuD,   34-485;   60-506. 

App.   Dlv.   22-100;   51-479;   101- 

286;  117-359;  122-359. 
Misc.  35-445. 
N.  Y.  Supp.  47-770:  64-740;  71- 

948;   103-177;   106-587. 
1336. 

N.    Y.   86-162;   94-248:    109-267; 

121-156:   150-544:   170-357. 
Hun,  75-516. 
App.  Dlv.  21-267;  58-452. 
Misc.  15-527. 
1337. 

N.  Y.  84-466;  87-623;  97-1;  98- 

661;    102-159;    103-156:    109- 

454:  111-624:  121-57.  15G.  277; 

12.*l-120:      13^-178:      I4:t-5no: 

160-223:    152-433;    159-16U ; 

l«:U:i46:  1.S4-29. 
Hun,  75-516. 
App.  Div.  13-127. 
Misc.  12-63. 


3(?S:  l«5-30r>; 
167-402:     1<«9- 

170-82;  17.1- 
177-36-.:  1S1- 
373 :     184-301  ; 


131-507;    190- 


149-188;    183- 


Civ.  Proc.   15-354. 
N.  Y.  Ann.  Cas.  7-231. 
1338. 
N.    Y.    76-614;    79-409;    81-352; 

85-21:  101-228:  103-156;  109- 

454;    125-651;    127-639;    133- 

254;     i:W-ol2;    140-243;     142- 

270;    147-269;    14S-109;    150- 

223:      154-229.     278:     155-;J8«; 

157-449:    158-9»   463;    10O-476, 

483;     162-444.     503;     IO3-50r. 

164-248,      352, 

166-1()9.    390: 

199,     383.     440: 

428:     174-.S(K); 

285;      183-40,     

186-261,  289;  187-104. 
App.  Div.  34-270. 
N.  Y.  Ann.  Cas.  7-415;  8-249;  9- 

163. 
1339. 
N.   Y.    118-231; 

244. 
Hun.  65-570. 
13IO. 

N.     Y.    79-573; 

230. 
Hun.  17-142;  19-17;  24-320:  26- 

303;  54-5;  81-163;  85-505;  93- 

51- 
App.  Dlv.  9-371:  16-472:  55-109: 

82-640:     34-116;     101-318; 

109-637. 
Misc.  16-40;  23-642:  43-27. 
N.     Y.     Supp.     52-150;    87-1078; 

91-945  ;  96-359. 
Abb.   N.  C.  29-479. 
1341. 

Hun,   57-516. 
Misc.   16-40;   56-352. 
N.    Y.    Supp.    30-853;   67-182. 
Civ.  Proc.  19-232. 
Abb.  N.  C.  29-479. 
1342. 
N.   Y.  79-573;  102-383. 
Hun.  19-17,  74;  21-263;  77-39^: 

83-258:  85-505. 
App.     Dlv.     31-553;     101-318; 

109-637. 
Misc.  12-406:  81-463;  53-257. 
N.  Y.  Sunp.  62-1.30;  64-448;  91- 

945;  9^U859. 
Civ.  Proc.  19-1. 
1343. 

Misc.  6-61;   43-27. 
N.  Y.  Supp.  108-811. 
1344. 
App.    Dlv.    42-137:    50-186;    67- 

553  ;  68-26  ;  10^-284. 
Misc.     16-363;    28-642:    42-185; 

45-574;    46-422;    47-520. 
N.  Y.   Supp.  49-668;  62-156;  63- 

804:  7;f-lK)7.   inO:  85-367;  91- 

36 ;  92-311 ;  lOS-811. 
t34.-». 

App.  Div.  55-109. 
Misc.  41-87;  46-420;  47-520. 
N.  Y.  Supp.  57-393. 
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N.   Y.   49-1;  52-471;   54-25;  78- 

605;  84-55;  152-147. 
Hun,  16-141;  23-250:  37-275;  42- 

164;  «l-224;  75-514. 
App.  Div.  24-28;  96-370;   122- 

Mlsc'  10-180;  14-309;  42-18.^»: 
43-611;  45-575;  46-412;  47- 
620. 


N.  Y.  Sunp.  35-710:  85-307:  SS- 

282;  8i>-28{);  91-36;  92-413; 

107-508. 
St.    RepT.    30-554;    39-606;    42- 

8;  48-508. 
Civ.  Proc.  16-121. 
Snbd.  1. 

N.  Y.  50-480;  75-25:  90-95;  96- 

567;  113-55;  120-643. 
Hun.    8-380;    16-418;    19-0;    41- 

11;  47-152. 
Misc.   11-393. 
St.  Rep'r.  4-130. 
Snbd.  2. 

N.    Y.   64-236:   79-632;    112-413; 

178-535. 
App.    DIV.   1-409. 
St.  Rep'r.  31-817. 
Civ.   Proc.   7-188;  12-324. 
Week.  Dig.  20-503. 
1347. 

N.    Y.    53-630:    76-514;    78-605; 

112-413;  123-120. 
Hun,  30-637;  81-25.  289;  46-74; 

55-185;    56-215;     66-558;    74- 

523;  79-541. 
App.     Dtv.     9-370:    36«>354:    63- 

273  ;  66-527 ;  95-194  ;  118-7 
Misc.    42-185;    45-o75 ;   46-412. 
N.  Y.  Sunp.  41-468:  73-369:  85- 

887:    88-502;     91-36;     92-413: 

103-336. 
St.    Rep'r.    17-611;    80-554;    37- 

803;  60-238. 
Qv.  Proc.  4-210;  5-148;  10-121; 

15-193;  19-96. 
Abb.  N.  C.  31-140. 
N.  Y.  Ann.  Cae.  2-274. 
Week.  Dig,  17-389;  21-342. 
Snbd.  1. 

N.  Y.  47-469;  82-672. 
App.   DIv.  66-530;  82-506. 
Snbd.  2. 

N.   Y.  60-640;  114-500. 

Hun,  18-119;  23-15;  35-487;  88- 

^PP:  J?*T-    14-163;    24-465,    621; 


N.  Y.  Supp.  84-612. 
Civ.  Proc.  7-192. 
Week.  Dig.  20-508. 
N.  Y.  Ann.  Caa.  6-268 
Sabd.  8. 
Hun.   6-201. 
App.    Dlv.   6-425. 
Civ.  Proc.  7-192. 
Wtek.  Dig.  20-608. 


Snbd.  4. 

N.  Y.  51-558;  58-922:  56-72;  58- 
215;    70-101;    74-452;    79-175; 
^-546;  87-353. 
Hun,  ir»-4S«:  34-548;  41-584;  42- 

600:  88-328. 
App.  Dlv.  6-425:  22-541;  55-249; 

«O-.%80. 
Misc.   16-151. 
Abb.  N.  C.   18-412. 
Siibil.  5. 

N.   y.  63-508. 
Knlxl.  •.;. 

N.     Y.    27-638;    29-634:    40-342; 
60-499. 
1,^48. 

N.    Y.   87-409. 

Hiin.  20-567;  66-558;  76-74;  79- 

541. 
App.  Dlv.  57-101:  66-530. 
Misc.  45-576;  46-412. 
N.   Y.  Supp.   73-370;   91-36;  92- 
413. 
1349. 

N.    Y.    76-214;    93-650;   121-1,'>6. 
Hun.  24-.^20:  31-531:  73-443:  75- 

514;  80-383:  84-161;  86-106. 
App.  Div.  36-528;  94-116;  118- 

8;   122-368. 
Misc.  46-575:  46-412. 
N.   Y.   Supp.  64-820,   916;  91-36; 

02-413;  106-996. 
N.   Y.  Ann.  Cas.  1-27. 
1360. 
N.   Y.   121-57;   150-544. 
App.   Dlv.  4-365;  24-55. 
Misc.    46-575. 

N.    Y.  Supp.   49-123;  91-36w 
St.  Rep'r.  12-042;  15-243. 
N.  Y.  Super.  45-148. 
Law  Bull.   1-29. 
1361. 
N.    Y.    71-480;    75-250;    76-323- 

123-120;   150-535. 
Hun,  16-586;  24-320;  29-670:  60* 

474;  80-257;  91-172. 
App.  Dlv.  26-69:  29-482;  31-313; 
36-341;  39-689:  54-367;  59- 
482 ;  88-62 ;  97-232 j  109. 
626;  118-101;  119-196;  121. 
263;  122-869. 
Misc.  6-577:  11-125:  17-733;  20- 

612:  38-461;  47-478. 
^\  J-  Snpp.  51-1068;  55-263:  62- 
123;    66-666:    69-849:    78-224- 
89-848;   1O4-460;    105-687. 
Civ.  Proc.  14-361;  16-22,  42.  321; 

19-203. 
Dem.  6-287. 
1352. 
N.  Y.  146-251;  150-536. 
Hun,  40-557;  70-365. 
App.    Dlv.    22-100;    31-313;    97- 

N.^Y^^Supp.    47-770;    64-1041; 

Civ.  Proc.  15-42;  19-203. 
1082b 
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13S3. 

N.   y.  85-353. 

Hun,   40-545:   01-4;   T3-378. 

App.    Div.    13-550. 

Mlsf.    T-34R:   S-3«6:   31-107:   32- 

5:'.5  :  41-87  :  4«-422. 
N.  y.  Supp.  «4-10G«:  «T-329;  8«- 

599:   92-311;    05-628. 
Abb.   N.   C.  81-169. 
1354. 

N.  Y.  82-366. 

App.  Div.  20-69 ;  110-335. 
1355. 
App.  Dlv.  7-486 ;  105-625 :  11J>- 

334. 
MIUc.  11-382;  41-87. 
1350. 
N.  T.  08-219;  73-1;  77-601:  140- 

251. 
Hun.  34-584:  41-9:  68-287:  03- 

496;   08-276:    74-191;   70-74. 
App.  Div.  3-lD.S:  4-544:  0-28:  O- 

32:  14-57:  15-294:  23-178,  287. 

298;  25-25;   32.8:55-249:50- 

187;   78-496;    lCMJ-342 ;    108- 

635;   111-291;   112-892. 
N.  Y.  Supp.  41-202:  47-883;  52- 

618:  00-57;  70-801;  04-4G3 : 

07-503. 
St.   Rep'r.  60-555. 
Civ.   i»ioc.  15-119. 
1357. 

N.  Y.  107-272 ;  183-230. 
Hun,   03-496:   00-305;  02-376. 
App.    Dlv.    4-543;    14-57;    30-28 

53  ;  30-494  ;  80-234  ;  102-101  ; 

100-342;  108-635;  121-577. 
N.  Y.  Supp.  30-547;  41-202:  51- 

897;    56-657;    08-301:    S5-IM3; 

02-478 ;  84-463  ;  00-359  ;  lOO- 

276. 
Civ.  Proc.  16-119. 
1358. 

N.  Y.  28-509:  28-400. 

App.  Dlv.  7-486.  B33:  14-57;  85- 

N.   y'.   Supp.  08-627;  8.3-808. 

Week.    Dig.   20-128,   249. 
1350. 

Hun,   03-496. 

App.  Dlv.  14-57;  20-69;  81-873. 
1300. 

App.  Dlv.  14-57. 

Week.   Dig.  23-212. 
1.101. 

N.  Y.  128-93:  102-456;  104-853; 
105-305;   174-25. 

App.  Div.  14-57;  20-69;  111-291. 

NT  Y.  Supp.  87-503. 
1302. 

N.  Y.  54-97. 

Misc.  41-555. 

T.  &  C.  3-608. 
1303.       • 

Hun.    78-584. 

N.   Y.   Supp.  28-516. 


1304. 

How.   05-396. 

N.  Y.  Supp.  104-500. 

Week.   Dig.   12-235. 

Law   Bull.   1-20. 
1305. 

N.  Y.  30-49;  110-366. 

Hun,  88-149. 

App.  Div.  48-108;   102-482. 

Civ.  Proc.  15-227. 
1300. 

N.    Y.    21-481;   40-401;   88-611. 

N.   Y.  Supp.  44-55. 

Abb.  N.  C.  28-198. 
1307. 

N.  Y.  110-366. 
1308. 

N.  Y.  80-517. 

Misc.  60-451. 
1308. 

N.  Y.  106-12;  110-866. 

Hun,  78-189. 

Misc.  27-559. 

App.  Dlv.  121-439. 

N.  Y.  Supp.  100-278. 

Civ.  Proc.  15-227. 
1370. 

N,  Y.  88-4;  180-487. 

Ilnn,  83-14;  78-139.  149. 

App.    Dlv.    40-363;    87-36;    114- 
441. 

Misc.   20-759. 

St.  Rep'r.  34-827. 

Abb.  N.  C.  20-189. 

Daly,   10-492. 
Sabd.  2. 

Hun,  32-19. 

N.   Y.   Supp.   13-804. 

Civ.    Proc.   4-397;   7-404. 

Week.    Dig.   20-374. 
1371. 

N.  Y.  81-856. 

App.  Dlv.  81-308. 

Misc.  10-518. 

N.  y.  Supp.  52-627. 
1372. 

Hun,   30-233;  88-149;  45-133. 

Misc.   41-555. 

N.  Y.   Supp.  86-115. 
1373. 

Hun,  50-39. 

App.    Dlv.   85-193. 

N.  Y.  Supp.  88-502. 
1875. 

N.  Y.  00-247. 

Hun,  38-142. 

App.    Div.    08-358;    71-697;    84- 
26. 

Misc.  60-461. 
1.S70. 

N.   Y.  08-1. 

Misc.  60-450. 

N.   Y.   Supp.   107-274, 

Abb.  N.  C.  15-431. 
1377. 
N.    Y.    121-630. 
Hun,   38-142;  50-42. 
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<m- 


74. 


App.    DIv.    17-184:    60-422; 

358:  70-4ie. 
MIko.  35-327. 
N.   Y.  Supp.  r»2-osr.:  «1-9G7 

667.;  75-236;  »4-764. 
St.  Kop'r.  44-107. 
Civ.  Proc.  1»-1. 
Abb.  N.  C.  20-14. 
N.  Y,  Ann.  Cas.  0-75. 
Snbd.  1. 

Iliin,     11-380;    24-101;    57-41: 

80-11.3. 
App.   Div.  31..204. 
Misc.   2»-r.l6L 
Snbd.  2. 

N.   Y.   26-383. 
Hun,   56-464. 
Misc.  7-218. 
N.   Y.  Siipp.  6-515. 
Abb.   N.   0.  20-14:   26-53. 
1»78. 

N.  Y.  121-626. 
Hun,   70-481. 
App.  DIv.  70-416. 
Abh.  N.  C.  20-14. 
1370. 

N.  Y.  130-313:  14f»-.142. 
Hun,   24-238:  81-235. 
App.   DIv.   52-115. 
Misc.   8-420. 
N.   Y.   Supp.  64-1044. 
1380. 

N.   Y.   130-313. 

Ilun,  28-452;  41-190;  79-226:  81- 

235. 
App.    Div.    14-317:    35-r,ir.:    52- 

115;   101-351):   116-862. 
Misc.   6-398;  7-506;   31-541:  42- 

633. 
N.     Y.     Supp.     30-700;    <M-liM4  ; 

101-62. 
St.  Kep'r.  36-.-35:  61-230. 
riv.  Proc.  19-3ai. 
N.  Y.   Aim.  Cas.  4-132. 
1381. 

N.   Y.   130-317. 
IIuiK    20-12:   38-186. 
App.    Div.   62-115. 
St.   Rep'r.  44-107. 
Ueilf.    4-374. 
SDbd.  1. 

N.   Y.  131-80. 
Hun.   30-571:  41-198. 
St.  Kc'p'r.  36-536. 
Snbd.  2. 
Hun,  28-453. 
Civ.   Proc.  8-454. 
1382. 

N.  Y.  56-247. 
1383. 

MI.sc.  27-200. 
1386. 

N.  Y.  13-189;  45-36a 
T.  &  C.  8-210. 
1387. 

Cow.  8-89. 


1300. 

Hun,  46-50. 

Apj>.      l»iv.      24-607;      106-323: 

Mi,sr.  15*'-530;  34-195;  42-.'{94  ; 
64-42. 

N.  Y.  Supp.  14-140;  104-492. 

St.    Rep'r.    36-304;    30-195. 

Civ.   Proc.  20-402. 

How.    14-430. 

Dom.  5-141. 
Sabd.  4. 

Hun.  36-17:  61-8. 

St.   Repr.  13-463. 
Siibd.  «. 

Hun,  76-412. 

Misc.  3-121. 
1301. 

N.   Y.   130-813. 

"|^»^.^2O-110;  36-12;  46-48.  317: 

APFV  d7v  24-fi07:  41-453:  l»- 
438:  07-3.38:  08-60;  00.5<1.<- 
l^O^rlO;  103-421.  540:  lO.sJ 
22;  108-819;  113-427;  lKI-722. 

Misc.  15-531:  31-495;  30-40S: 
42-394  :  43-603  :  44-408  ;  46- 
278;  54-42:  56-311. 

N.  Y.  Supp.  58-«.V():  74-9^4;  81>- 
1019  :  01-737  :  02-56  :  03-140  ; 
0»»-474,  700;  Of>-209 :  I04-492 

St.  Rep'r.  6-251. 

How.  67-199. 

T.  &  C.  3-596. 

N.^Y.  Ann.  Cas.  10-39a 

16-.\52. 

Supp.  104-492. 


Misc, 
X.  Y 

13o:j. 

N.    V 
Hun 


77-28 : 


11O-.'i50. 
,     32-10;     36-583; 

App.    DIv.    13-473:    26-244;    22- 
451:  32-25;  36-208;  41-:t79:  47- 
115;   105-47;    10«-a23 ;    lOT- 
154. 
Mlsf.  6-185:  10-195.  .^31:  15-16-*- 
16-6.-V5!     27-304;     31-4a>.     541- 
35-173:    51-482. 
N.   Y.   Supp.  31-310:  53-700:  .%8- 
558  :  66-557.  646  ;  71-474  ;  04- 
194.  667:   101-U88 
Civ.    Proc.   14-:?72. 
N.  Y.  Ann.  (^us.  4-124.  n. 
<^'onnoly,  1-1S3. 
1304. 

N.   Y.  48-188. 
Hun.  36-583. 
135>5. 

App.  Div.  100-328. 
Misc.    15-526. 
130«(. 

.\pp.  Div.  106-323. 
1307. 

App.    Div.  25-308;    106-323 
1308. 

App.  DIv.  106-323.       ♦ 
barb.  26-874. 
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1309. 

App.  DIv.  106-323. 
144M>. 

App.  Dlv.  106-325. 
1401. 

Hun,  56-265. 
1404. 

App.  DiT.  107-154. 

Misc.    20-496;    86-174;    42-319. 

N.  Y.  Supp.  28-258 ;  40-637  ;  0*« 
1018. 
1405. 

N.    Y.  54-97;   77-466.   625;    130- 
378;    160-128. 

Hun.   7-4a">:   17-30,  625;  18-161; 
19-534;  91-70. 

App.  Div.  7-552;  12-493;  15-341. 

Misc.   15-531. 

N.  Y.   Supp.  36-175;  46-999. 

N.  Y.  Ann.  Cas.  4-348;  6-125;  9- 
461. 
1406. 

N.     Y.    2-451;    49-539:    124-G13; 
148-177. 

Hun,   2-603;   79-148. 

App.   Dlv.    1-590;   18-436. 

N.    Y.    Supp.    29-757:    46-999. 

N.  Y.  Ann.  Caa.  2-350. 
1407. 

N.    Y.    124-613;   148-177. 

Lnna.  7-161. 

N.  Y.  Ann.  Cas.  2-350. 
1408. 

App.  D!v.  69-60. 

N.   Y.  Supp.  74-585. 
1400. 

Hun.  40-323. 

Hnib.  42-418. 

Dora.   5-619. 
1410. 

N.    Y.    166-128. 

N.  Y.  Ann.  Cas.  9-461. 
1411. 

N.    Y.    166-128. 

App.   Div.   19-251:  20-567. 

N.  Y.  Supp.  47-310. 

N.  Y.  Ann.  Caa.  4-244;  9-461. 
1412. 

N.    Y.    11-508:  52-185. 

N.  Y.  Ann.  Caa.  4-348. 
1413. 

N.    Y.   49-539,   5J»5;  52-146. 

App.    Div.   19-344. 
1414. 

App.    Div.    19-344. 

N.   Y.  Super.  47-27(5. 
1418. 

Hun,   31-404. 

Anp.  Dlv.  19-159. 

Misc.  24-309;  81-712. 

N.    Y.    Supp.   4G-4;   52-1078;   65- 
314. 

N.  Y.  Ann.  Cas.  4-333,  n. 
1419. 

Hun,   51-220. 

App.   Div.   19-159. 

idisc.    18-87;    24-309;    31-712 


N.   Y.   bupp.   40-4;  52-1078;  65- 
314. 

N.  Y.  Ann.  Cas.  4-333,  n. 
1420. 

Anp.    Dlv.    19-150. 

Misc.  39-664. 

N.   Y.  Supp.  46-4. 
1421. 

N.    Y.    47-242;    91-,'?77:    90-175; 
98-19:    129-351:    160-504. 

Hun.   47-628:   80-121. 

App.    Div.    13-182:    21-619;    26- 
613;   89-607;  44-296. 

Misc.   7-46:    11-447:   16-670:   18- 
37;  19-220:  28-600;  68-278. 

N.  Y.  Supp.  .^2-222:  47-756:  50- 
125;  51-1122;  60-756;  X08-192. 

N.   Y.   Super.   54-535. 

How.  67-148. 

N.  Y.  Ann.  Cas.  1-221;  2-101;  4- 
62.  n. 
1422. 

N.  Y.  91-377:  129-351. 

Hun,   86-121. 

App.  Dlv.  44-296. 

Misc.  53-278. 

N.  Y.  Supp.  60-756;  103-192. 

N.  Y.  Ann.  Cas.  2-101. 
1423. 

N.   Y.   129-351. 

Anp.  Dlv.   21-621;  44-249. 

Misc.  53-278. 

N.   Y.   Supp.   47-754;    103-192. 
1424. 

Hnn.   86-121. 

Misc.  16-672;  58-278. 

N.   Y.   Supp.    108-192. 

>f.  Y.  Ann.  Cas.  2-98. 
1425. 

Misc.   53-278. 

N.   Y.    Supp.   103-192. 
1420. 

Hun,  86-120. 

N.   Y.    Supp.   88-188. 

N.  Y.  Ann.  Cas.  2-99. 
1427. 

Hun,   47-628. 

N.  Y.  Ann.  Caa.  4-64. 
1428. 

N.  Y.  62-185. 

Hun,  19-318. 

Abb.   (N.   S.)  14-16. 

T.   &  C.  4-681. 
1429. 

N.  Y.   Super.  89-523. 

liarb.  62-430. 

T.  &  C.  8-210. 
1430. 

App.   Dlv.  83-407. 

N.  Y.  Supp.  82-198. 

Wend.    20-416. 

Hill.   7-150. 
1481. 

N.   Y.  16-575. 

Flow.   20-418. 
ii;i2. 

N.  Y.  54-099, 
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lliiu,  78-79. 
14S4. 

Hun.  70-142. 

App.    DIv.    14-32. 

Misc.    lK-40r,:   a2-r»40. 

N.    Y.    Rupp.    07-401. 

N.  y.  Ann.  Cas.  4-96;  8-361. 
Siibd.  2. 

N.   Y.   4S-368. 

App.  Dir.  14-26. 
1435. 

Hull,  6tf-44S. 

Abb.  N.  C.  20-419. 

Week.  Dig.  2-379. 
1436. 

N.   X.  46-368. 

Hun,   46-432. 
1487. 

N.  Y.  17-276:  73-436. 

Hun.   18-6.  355:  02-157. 

App.   DIv.  41-626. 

N.  Y.  Supp.  30-375. 

Wend.  6-522. 

Week.  Dig.  9-277. 

T.  &  C.  4-681. 
1438. 

Hun.  79-142. 
1430. 

Hun,  20-564. 

Week.  Dig.  10-128. 
1440. 

N.  Y.  80-034:  12S-190:  149-387. 

Hun.  78-114. 

App.  DIv.  19-387:  33-290. 
1441. 

N.   Y.    102-139. 

App.   DIv.  33-290. 

Misc.   4«-'JS(». 

N.   Y.   Supp.  02-518. 
Snbd.  2. 

Hun,  31-525. 
1446. 

N.     Y.    34-2r?.':    BO-507:    OO-OIO; 
62-40G:    127-315. 

T.  &  C.  6-140. 
1447. 

N.   Y.  56-507. 

Weud.  22-116. 
144S. 

N.   Y.  Super.  33-530. 

iJarb.   44-251. 

Wend.    15-248. 
1440. 

App.   DIv.   10-387. 

Barb.  60-019. 

Lans.    7-393. 
1450. 

N.    Y.    2-484:   19-300;   34-235. 

Hun,   2-542:   32-024. 

App.    DIv.    10-387. 
1451. 

N.    y.    34-239. 

Hill.  2-.'>l. 
14.14. 

N.    Y.   120-217.    • 


1455. 

N.   Y.  34-235:  62-406. 

Hun,   43-1. 

T.  &  C.  5-140. 
1456. 

Cow.  7-658. 
1457. 

N.   Y.  2-484. 

Hun,  79-143. 
1458. 

N.   Y.  34-239. 
14  60. 

N.   Y.  84-239. 
1461. 

N.  Y.  4-558. 
1462. 

N.  Y.  IIC-507. 
1463. 

N.  Y.  122-322. 
1464. 

N.  Y.  88-600. 
Snbd.  3. 

Hun.  32-627. 
1465. 
Snbd.  8. 

Hun.   87-202. 
1468. 

\.   Y.  45-368. 
14<{0. 

N.   Y.  56-507. 
1170. 

X.   Y.  56-507. 
1471. 

Hun,   40-1.-7. 

App.    DIv.    80-007. 

N.   Y.   Rupp.  S5-009. 

(^Iv.  Proc.  14-392. 
1472. 

N.   Y.  2-490. 

Misc.  .'18-652. 

N.  Y.  Supp.  78-255. 

Unrb.  42-418. 
1473. 

App.  DIv.  SO-607. 

MIso.  :t5-53S:  88-6.-2. 

N.    Y.    Rupp.   78-255:  85-009. 

Itarb.  42-418. 
1474. 

N.   Y.  2-490;  45-368. 
1476. 

N.   Y.   56-507. 

App.    DIv.   83-407. 
1478. 

\.    Y.   Rupp.  S2-198. 
1470. 

X.   Y.  3-138, 
1481. 

Johns.  Ch.  5-235. 
148.1. 

Johns.  Ch.  5-235. 
1487. 

N.  Y.  40-124:  45-340:  51 -504: 
5:8-31:  81-43;  90-379:  04-IT3: 
150-50. 

Hun,   37-507;  51..'>94:  57-.5S2. 

Api).  DIv.  1-155;  68-14:  82-512; 
A5-194  ;   05-4i^/ ;    109-75C. 

MIso.  46-349. 
032C 


NUTBS. 


N.  T.  Supp.  86-978;  53-58;  34- 
1043;  74-194;  81-606;  83- 
135;  06-191;  101-627. 

St.   RepT.  23-412. 

Civ.  Proc.  4-344;  6-13;  8-193; 
14-350;    15-437. 

Abb.  N.  C.  22-79. 

N.  Y.  Super.  49-277. 

N.  Y.  Ann.  Cas.  4-313;  6-65,  231. 
$iibil.  1. 

N.   Y.  38-206;  150-57. 

Hud,  20-19;  21-239;  37-511;  62- 
128. 

App.   DIv.  31-292;   101-598. 

Misc.   23-723. 

N.  Y.  Supp.  52-986. 

St.  Rpp'r.  17-974. 

CIr.  Proc.  7-392:  8-199. 

Abb.   N.   C.  22-74. 

N.  Y.  Super.  40-3:  52-236. 
Subd.  2. 

N.  Y.  30-.5S1;  63-200;  77-96;  80- 
202;  00-379. 

Hun.  14-168. 

App.  Dlv.  101-598. 

Misc.  81-661. 

Civ.   Proc.  8-195:  14-858. 

N.  Y.  Super.  52-557. 
1488, 

App.   DIv.  68-14. 

N.  Y-.  Supp.  74-194;  &4-1009 ; 
100-675. 

Barb.  42-435. 

T.   &  C.   (Add.)  1-10. 
?480. 

N.    Y.    142-182. 

Hun,  30-283;  38-149;  45-133;  81- 
240. 

App.  DIv.  31-294:  68-14. 

Misc.  40-263;   41-^57. 

N.  Y,  Supp.  33-6:J8;  74-194;  81- 
945;  85-115. 

N.  Y.  Ann.  Cas.  6-65. 
1401. 

App.   Dir.  42-315. 
1402. 

Hun.  70-465. 
1404. 

Hun,  20-44. 

App.  Dlv.  42-315. 

Misc.  26-291. 

N.   Y.   Supp.   55-40. 

How.  56-308. 
14fl5 

N.  Y.  101-13;  120-188. 
1406. 

N.  Y.  101-13;  120-183;  160-100; 
178-415;  186-400;  101-325. 

Hun,  46-603. 

App.  Div.  1-139:  38-173:  46-592; 
58-186;  70-249;  100-220. 

Misc.  40-471.  548;  43-307. 

N.   Y,   Siipp.   56-7U5:  62-39. 
1407. 

N.  Y.  120-1S3;  178-415;  101- 
326. 

Hun.  76-603. 
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App.  Dfv.  1-139;  46-592;  68-186; 
70-249. 

Misc.  30-219;  40-471;  43-306. 

N.  Y.  Supp.  62-39. 
1108. 

Civ.  Proc.  6-336. 
1 4!>0. 

App.  Dlv.  67-504;  81-211;  07-16. 

Misc.  38-36. 

N.  Y.  Supp.  73-1006;  76-881;  80- 
720;   80-624. 

Week.   Dig.   10-554. 
Sa1>d.  2. 

App.  Dlv.  61-552;  67-506. 

Misc.  20-97. 
1500. 

N.  Y.  167-184:  101-324, 

Hun,  70-511;  81-315. 

App.    Dlv.   5-120:   0-2fi:   :i8-167. 

N.  Y.  Supp.  5<l-704 ;  100-447. 
1501. 

N.  Y.   120-628;  160-484. 

Hun,  26-601. 

App.    Dlv.     23-10;    43-355;     56- 
167. 

Misc.   11-579. 

N.     Y.     Supp.    82-806;    60-181; 
05-801  ;  l<»-547. 

N.  Y.  Super.  54-18. 
1502. 

N.  Y.  68-451;  110-537;  142-182; 
147-255:  152-178. 

Hun,   18-350;  81-240. 

App.   Dlv.  15-579. 

Misc.  12-385. 

N.    Y.    Supp.    38-638;    44-541; 
100-447. 
1503. 

N.     Y.     106-50:     110-r)37;     120- 
183:   142-182:   152-182. 

App.    Dlv.  32-142. 

N.  Y.   Supp.  1O0-447. 
1504. 

N.  Y.  65-411;  118-476:  160-390. 

App.    Dlv.    20-227:    27-417;    52- 
103. 

N.   Y.  Supp.  50-325. 
1505. 

N.  Y.  118-476. 

Hun,   43-371. 

App.  Dlv.  20-228;  03-565. 

Misc.  47-239. 
1507. 

N.   Y.  105-185;  110-547. 

Hun,   56-39. 

App.  Dlv.  20-229. 
1508. 

App.  Dlv.  4-3ia 
1500. 

N.   Y.  64-27. 
1511. 

App.  Div.  27-417. 
1512. 

Misr.   11-(;r>0:   27-240. 
151 :{. 

Misc.    11-650;   27-240. 


NOTES. 


1614. 

Migc.  ii-eso. 

N.  Y.  Supp.  32.79K. 
I0I6. 

N.   Y.   111-265. 
II  un,    70-5H. 
App.    D!\.   36-260. 
N.   Y.  Supp.  5S-249. 
1510. 

MlKC.    12-385. 
1511>. 

II un,  82-394. 
15:£0. 

Hiin,   82-394. 
1^22. 

Apn.    DlT.  84-878. 
1R2*I. 

N.    Y.   12G-336. 
Hnn,  e.'5-572. 

App.    Dlv.    12-114:   61-173. 
Misc.   l«-479;  27-5. 
N.    Y.   Supp.  70-447. 
1525. 
N.    Y.     14-88:    70-260;     fK>-238: 
130-336;      139-538;      148-294; 
180-490. 
Hnn.     41-405;     76-159;     80-507; 

87-370;    00-180. 
App.     Div.     7-4U2;     24-345;    31- 
217;    55-166;    03-236;     lOO- 
219;  117-486. 
Misc.   16-470;  40-471;  44-27. 
N.    Y.   Supp.  48-67.") ;  52-536;  54- 
287;    60-922;    87-742;    80-704; 

Civ.  Proc*  10-46. 
Abb.  N.  C.  29-300,  313. 
N.  Y.  Ann.  Cas.  6-389. 
1626. 

N.   Y.  00-238. 
Hun,   34-560. 
App.  Dlv.  107-614. 
1520. 

N.  Y.  Supp.  04-690. 
1531. 
N.    Y.    101-113;    178-415;    101- 

326. 
Hun,  51-119:  76-603. 
App.     Div.    40-592;    68-186;    79- 

250;    116-00.  o  ,       «^ 

Misc.  40-471. 
N.  Y.  Supp.  02-39;  70-937;  100- 

641. 
1632. 
N.   Y.  117-520:  120-17;   137-119 

148-152;  180-490. 
Hun.     22,490;     42-638;     63-324 

72-lSJ.   291;   74-416. 
App.     Div.     7-276;     18-173,    312 

21-141:     20-.'il9:     30-207:     30- 

105.  306;  48-372;  68-445:  01-1 

77-270;  110-898;  121-270 
MIhc.      IO-25:      10- 1.50:     20--46 

27-296:  41-207;   42-256:   40- 

2MS  ;   64-45S. 
N.   V.   Supp.    •7-45(»;   r*ii~\Hui:  5s- 

438;  03- 269;  60-223;   70-163. 


1 


Civ.    Proc.  16-43a 
Abb.  N.  C.  31-471. 
N.   Y.  Super.  60-27. 
1533. 
Hun,    40-502;    TO-292. 
App.     Div.     3-378;    21-141;    2»- 

519;    36-207;   68-446. 
Misc.     20-246;    23-548;    41-207; 

42-256. 
N.  Y.  Supp.  47-450;  62-260;  66- 

890. 
Civ.  Proc.   16-496. 
Abb.   N.   C.  31-471. 
1634. 

App.  Dlv    68-445. 
Misc.    42-10. 

N.    Y.   Supp.  69-223;  86-520. 
1636. 
N.   Y.   133-61. 
Hun,  84-183. 
St.   Rep'r.   11-274. 
1537. 
N.     Y.    137-119;    148-149;    140- 

237. 
Hun."   22-490;     23-431;     43-270, 
420;    61-209;    82-235;    88-391; 
80-366. 
App.    Dlv.    20-517;    SO-106;    40- 

257;   116-576;  122-435. 
Misc.  30-364  ;  63-114. 
N.   Y.   Supp.  31-230:  :i4-813:  61- 
134;    62-260;    60-204;    100-.578. 
N.  Y.  Ann.  Cas.  2-118,  420. 
1538. 

N.    Y.   173-95. 

Hun,   38-3G0:  43-249;  88-394. 
App.    Dlv.     2-560;    4-284;     6-79; 
lK-312;     21-141:     20-HI'):     48- 
373;  62-457;   80-170;  05-36. 
Misc.     30-18:     33-161,     438;    34- 

666  ;  43-289  ;  47-474. 
N.   Y.  Supp.  47-450:  05-197;  70- 

725;   80-392;  96-966. 
N.  Y.  Super.  50-27. 
N.  Y.  Ann.  Cas.  2-113. 
16.10. 

Hun,  3S-366;  43-249;  82-237. 
App.  Dlv.  21-629;  48-373. 
Ml.sc.   28-306. 

N.   Y.    Supp.  47-303;  63-269. 
1540. 

N.  Y.  173-95. 
Hun,  43-249. 
App.    Dlv.    40-98;    89-170;    101- 

360. 
Ml.s<'.   16-149;   42-633. 
N.    Y.    Supp.   86-766. 
1511. 

Misc.  8-606. 
1542. 

N.   Y.  126-370;  173-95. 
App.    Dlv.   30-421;   80-170. 
N     V.    Supp.    85-766. 
Ml  so.   47-21. 
1543. 

N.     Y.     137-119;    171-176;    173- 
95. 
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120-51*1;     187-120:    143- 

149-237;  173-95;  1  HI -110. 

52-532;    8H-392:    H»-367. 

DIv.    7-274;     51-588;     «2- 

89-171 ;    08-268 ;    108- 


Hun,     6O-202;     77-428;     82-238; 

88-392 
App.    D!v,    33-443;    30-106;    40- 
257;  61-1;  00-308:  71-204;  73- 
109;      75-26;      80-169,      171; 
109-243. 
Misc.  8-474;   88-652;  43-522. 
N.  Y.   Supp.  34-813;  01-9(»4;  70- 

163;  75-706;  78-255:  85-768. 
N.   Y.   Ann.   Cas.  2-118. 
1544. 
N.     Y 
349; 
nil  II, 
App. 
260; 
306. 

M!.^o.  30-321;  31-7. 
N.  Y.  Supp.  63-4.'.7;  04-651;  65- 
207;   70-1122;  00-516. 
1545. 

N.   Y.  142-453:  181-119. 
App.    DIv.  71-204;  OM-2fJ8. 
N.  Y.  Supp.  75-706;  00-516. 
1546. 

N.    Y.    100-495;    117-520;    142- 

453. 
App.  DlT.  18-173;  40-96;  71-204; 

101-195. 
N.   Y.  Supp.  45-768;  57-563;  75- 
706;  91-912. 
1564. 

App.  DIv.  18-174. 

St.   Rep'r.   23-574. 

'*S.  Y.  73-355:  101-172;  102-167; 

107-545:   117-521. 
Hun.     4.1-252;     40-212;     40-502; 
88-393. 

nDiv.  34-70:   111-617. 
.  Supp.  53-1068;  08-76. 

Civ.   Proc.   15-447. 

N.   Y.   Super.  54-247. 

N.  Y.  Ann.  Cas.  2-123. 
Snbd.  1. 

N.    Y.   137-126. 

App.   DIv.  30-423. 

St.   Rep'r.  50-172. 
Sabd.  2. 

N.  Y,  100-496. 

St.   Rep'r.   14-64;  16-657. 
Subd.  3. 

App.  Dlv.  111-617. 
155H. 

App.   Dlv.   78-13. 
1650. 

App.   Dlv.  20-170. 

Misc.   37-382. 

St.   Kepr.  3-163. 
1560. 

App.   Dlv.  30-388. 

N.    Y.  Supp.  55-370. 
1561. 

App.  Dlv.  46-496;  78-605. 

Misc.    23-558. 

N.  Y.  Supp.  61-600;  80-126. 


1562. 

N.   Y.  55-442. 

App.  Dlv.  45-496;  62-87;  78-605. 

N.   Y.  Supp.  61-600;  70-924;  80- 
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< 


142-545. 

43-22;    62-29;    64-599. 
27-447. 
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App.   Dlv.  81-74. 

X.    y.   Supp.  35-676;  67-10631 

St.   Rcp'r.   70-470. 
1031. 

Misc.  22-372. 
io:t2. 
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N.    Y.    73-256. 

Hun,    70-97. 

App.  Div.  102-292. 
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App.    DIv.   41-552. 

MUo.  11-170:  2«-453. 

N.  Y.  Siipp.  57-592. 
10.^8. 
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00-1002  ;  100-007  ;  101-553  ; 
1O5-8.S0;  107-835. 

St.   Rop'r.  23-19a 

Olv.  Proc.  53-327. 
UlUU, 

N.  Y.  49-78,  266;  132-106. 

Hun,   48-106;   78-382. 

App.    Div.    20-615;    08-116:    81- 
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N.  Y.   Supp.  74-244  ;  96-1002. 
1042. 

Hun,  78-382. 

App.  DIv.  28-373:  50-353:  53- 
270;  68-tl6;   116-243. 

Misc.   17-416. 
N.   V    Supp.   74-244;   lO  1-553. 
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1645. 

Hun.  78-382. 
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App.  Div.   119-925. 
1057. 

App.  DIv.  95-193:  119-026. 
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670;  81-500;  92-127;  163- 
1031;   107-1107. 

St.   Eep'r.  2-689. 
1670. 
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119-517;  121-261;  128-398; 
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How.  62-397, 
1673. 

St.  Rep'r.  1-626. 
1674. 

N.    Y.   124-400. 

Hun.   61-199. 

App.  Dlv.  10-37;  48-197;  Se- 
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N.  Y.  Ann.  Cas.  2-199. 
1686. 
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N.   Y.  Supp.  44-273;  58-382;  73- 
580. 

N.  Y.  Ann.  Cas,  6-16. 
1701. 

N.  Y.  Ann.  Cas.  6-16. 
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NOTES. 


iToa. 

N.  T. 
A  pp. 
Misc. 
N.  Y. 
1703. 

N.  y. 

App 


123-132.  517. 
Dlv.   »6-40!K 
24-5r»(>'. 
Ann.  Cas.  6-16. 

123-132.  517. 
Dlv.  31-12. 


An^.  - 

Misc.  4G-406. 

1704^'  ^°°*  ^"®'  ^^®* 
N-    Y.   74-11:   102-307:   119-298. 
Hun,    10-449:   42-.lo7 
App.   Div.  20-172;   1O0-109. 
MlBC.   15-470;   3M-542;   43-368; 

48-355. 
N.   Y.   Supp.  49-867;  94-559. 
St.  Rep'r.  32-418;  34-69;  67-58a 
Clr.  Proe.  9-412. 
Abb.  N.   C.  22-152. 
How.  69-467. 
N.  Y.  Ann.  Cas.  0-16. 
Svbd.  1. 

Misc.  e-475. 
Svbd.  a. 
Hun,  42-5.58;  09-446. 
App.   Dlv.  31-12. 
Misc.  9-213;  30-157. 
N.   Y.   Supp.  72-1006. 
St.  Rcp'r.  29-492:  52-632 
Civ.  Proc.  11-66. 
Abb.   N.   C.   22-156. 
1705. 

Hun,  53-516:  09-447. 
App.   Dlv.  20-173. 
Misc.    10-563. 
How.   59-467. 
1700. 
App.   Dlv.   31-12:   07-82. 
Ml.sc.   24-555. 
N.  Y.  Supp.  73-580. 
How.   69-467. 
1707. 

App.    Div.   07-82. 
N.  Y.  Supp.  73-580. 
170S. 

N.   Y.  Super.  50-458. 
1709. 
N.    Y.    73-45;    143-308:    154-56,1. 
Hun,  83-207. 
-^^Pv%  ^Jl-    13-180:    01-195;    09- 

3t*6;   86-84;    110-486. 
Misc.  8-618;  19-220;  25-430;  44- 

581. 
N.   Y.   Snpp.  44-273:  54-930:  58- 

2X3;   70-520;    74-991:  90-130. 
N.  Y.  Ann.  Cas.  2-285;  4-00. 
1710. 
N.    Y.    73-45:    143-.S48;    154-565. 
Hun,    83-207:    92-20. 
App.  Dlv.  13-180:  01-195. 
Misc.  19-220. 
N.  Y.  Supp.  31-598;  58-2.S3;  70- 

520. 
N.  Y.  Ann.  Cas.  4-eO. 
1711. 

App.  Dlv.  13-180. 
Misc.   19-220. 


18-661;    25-453; 


103211 


N.  y.  Supp.  44-273. 
N.   Y.  .\nu.  Cas.  4-60. 
1712. 

Hun,  09-446. 
Misc.    0-475; 
54-62. 
1714. 

App.   Dlv.   115-769. 
Civ.  Proc.  15-14. 
1717. 

N.   Y.  119-298. 
App.   Dlv.   12-174. 
1718. 

Hun,   88-20. 

App.    Dlv.    12-175;    78-445. 
N.  Y.  Supp.  33-821. 
1719. 

Hun,  35-68. 
App.   Dlv.  55-357. 
Mi.sc.  20-374. 
N.    Y.   Supp.   50-210. 
1720. 

N.   Y.   124-148. 
Hun.  88-20. 

App.  Div.  07-.S72;  94-535. 
Misc.   48-35,". 
N.  Y.  Supp.  88-13. 
Civ.   Proc.  15-193. 
1721. 
Hun,  31-529.  ."»r>3:  4S-449. 
App.   Dlv.  42-457:  07-130. 
Misc.  20-4,  323;  3O-.->08;  .13-283; 

34-64. 
N.   Y.   Supp.  59-439;  02-797;  74- 

390. 
Civ.  Proc.  15-14. 
1722. 

App.  Dlv.   116-769. 

Hun,  50-403. 

Mi.sc.    10-174;    20-17;    64-307; 

50-448. 
N.  Y.  Supp.  44-601  ;  107-163. 
1723. 

N.   Y.   141-5. 
App.   Dlv.   78-445.  448. 
1725. 
Hun,  14-335. 

App.  Div.  45-555:   115-76JI. 
MlBc.   20-662:   28-121;   4.1-366: 

48-:i55;    54-307. 
N.  Y.  Supp.  59-187.  303;  01-320: 

87-49.S. 
Daly,   10-216. 
1720. 

N.   Y.  55-653. 
Hun,   44-434. 

App.  Dlv.  8-420:  30-110:  41-455; 
43-606:  54-128;  04-122:  78- 
445:  10.3-.'>6.  .'i76;  100-1 10: 
112-331;  115-769. 
Misc.  0-476:  10-174:  20-481;  22- 
120:  2.1-7.-7:  2O-.'>01:  29-280; 
34-185:  39-345:  43-368;  46- 
294  ;  54-308  :  50-447. 
N.  Y.  Supp.  29-a30:  55-483:  OO- 
.■^48:  00-.3.97;  08-860;  71-834; 
92-298,  997;  93-132;  98-581: 
107-163. 


J 


NOTES. 


Civ.  Proc.  15-11. 

N.  Y.  Ann.  Cas.  0-1G3:  8-241 

irar, 

App.    DIv.   64-124;   115-769. 

Mlso,  20-431;  87-792;  43-368. 

N.  Y.  Supp.  32-1088;  71-834;  76- 
897. 

St.    Repr.    60-564. 

Civ.   Proo.  .S-47. 

N.  Y.  Super.  63-128. 

X.  Y.  Ann.  Cas.  8-241 
Svbd.  2. 

N.  Y.  57-665. 

App.  Dlv.  31-257. 

Misc.  11-173;  2W-121. 

N.  Y.  Supp.  59-303. 

St.  Rep'r.  2-216. 
1728. 

N.  T.   115-171. 

Hun,  51-453. 

Misc.   43-368. 
172». 

Misc.  43-968. 
1730. 

N.    Y.   101-179:   150-189. 

Hun,   62-581. 

App.  Div.  54-128:  64-122;  66- 
36;  7H-44r);  102-484 ;  103- 
«7,  60;   115-769. 

Misc.  6-476:  7-671;  8-609:  11- 
173;  16-174:  17-545;  22-119; 
28-121:  37-792:  3tt-345;  43- 
368;    48-355. 

N.  Y.  Supp.  28-57;  41-249:  55- 
483;  59-303;  66-397;  71-834; 
76-897;  92-942. 

N.  Y.  Ann.  Cm,  8-243. 
1731. 

N.   Y.   101-186;   185-434. 

App.   DIv.   68-13. 

Misc.  11-173:  22-119;  48-364. 

N.  Y.  Supp.  41-249. 

Abb.   N.   C.   20-1.52. 

N.   Y.  Super.  51-480. 

How.  N.   S.  3-441. 
Subfl.  1. 

Misc.    11-173:   17-545:  28-122. 
Subd.  2. 

Hun.  85-378. 
1733. 

Misc.   48-354. 

N.   Y.   Supp.   84-208. 
1736. 

N.   Y.  103-404. 

How.  60-310. 
1737. 

N.  Y.  184-190. 

Hun.  31-349;   RS-39. 

App.  Dlv.  5-477;  26-237;  77-88. 

Misc.     18-203;    26-321;     36-359; 
41-48. 
1738. 

N.  Y.  184-190. 

Hun.  44-344. 

App.    Div.  5-477. 

N.    Y.    Supp.   54-570. 

Week.  Dig.  26-292. 
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1739. 

N.  Y.  184-190. 

App.   Dlv.  5-477. 

Misc.   25-321;   41-4& 
1740. 

N.  Y.  184-190. 

App.   Dlv.  5-477. 

Misc.   26-321;   41-4& 
1741. 

N.  Y.  184-100. 

App.   Dlv.  5-477. 

Misc.   25-321;   41-48. 
1742. 

N.   Y.   101-41:   164-4. 

App.  Dlv.  68-375;  82-385:  90- 
639;  103-75:  111-190. 

Misc.  34-268;  43-.S12. 

N.  Y.  Supp.  81-928;  93-1001; 
97-586. 

Civ.  Proc.  16-308. 

N.   Y.    Ann.   Cas.   8-146. 
1748. 

Apn.  Dlv.  58-375;  70-576:  83- 
836;  96-639;  105-318:  111- 
190;   119-3,  11. 

Misc.  34-268  ;  37-143  ;  56-70. 

JS.  Y.  Supp.  52-72:  60-76:  81- 
928;  92-218;  97-586;  106-22 

N.  Y.  Alio.  Cas.  1-881;  8-146;  fr- 
441,  n. 
Snbd.  1. 

Hun.   87-292. 

N.   Y.   Snpp.   69-684. 
Subd.  2. 

N.   Y.  101-41. 

Hun,   71-625;  02-416w 

<^t.  Rep'r.  54-889. 

How.    N.    S.    8-286; 
Subd.  3. 

St.   Rep'r.  58-689. 
Snbd.  4. 

N.   Y.   174-467. 

App.  Dlv.  6-434;  70-576. 

Misc.  6-356;  8-588;  12-467;  17- 
320;  84-692. 

N.  Y.  Supp.  29-1114;  70-1012; 
75-622;  109-568. 

Abb.  N.  C.  81-332. 

How.  66-215. 

N.  Y.  Ann.  Cas.  1-382:  10-477. 
Subd.  6. 

App.   Div.  30-448. 
1744. 

App.  Dlv.  18-316;  68-376;  82- 
336;  96-639. 

Misc.  22-153;  34-269;  37-143; 
43-313. 

N.  Y.  Supp.  46-9;  69-684;  74- 
447;  81-923;   88-854. 

N.  Y.  Ann.  Cas.  8-146. 
1746. 

Hun,  92-416. 

N.  Y.   Supp.  92-218. 

Abb.  N.  C.  31-74. 

N.  Y.   Ann,   Cas.  8-146. 
1746. 

N.  Y.  Ann.  Cas.  8-146. 


( 


NOTDS. 


1747. 

App.  DW.  76-532;  lOS-314. 

174'8        '^°°'   ^^^'  ^''^^^' 
N.  V.  162-126. 
Hun.  42^.182. 

174'oJ"  ^°°'  ^*^'  ®"^^^' 
^Ji-  Y.  Ann.  Cas,  8-146. 
1760. 

N.  Y.  87-484. 

App.    D!v.    30-452;    02-470;    76- 
532:    106-314  'v,     •« 

Misc.  8-500;  37-30;  43-312 

^•Ji'   ®"PP-   '^2"72;   70-742;   78- 

.Ji\^'  ^^^'  Cas.  8-146. 
1761. 

Misc.   24-873. 

N.  Y.  Supp.  63-677. 

17627-  ^°°-  ^*''-  ®"^*^- 

^JiJ^'  ^°°-  Cas.  8-14(1. 
1763. 

App.  DiT.  88-340. 

Misc.  37-28. 

NY.  Supp.  32-875;  74-714:  84- 

N.  Y.  Ann.  Cas.  O-260;  8-148. 
1764. 

N.    Y.  47-134;  60-184. 

App.  Diy.  112-505. 

N.  Y.   Supp.  98-415. 

N.  Y.  Ann.  Caa.  8-146. 
1766. 

App.  DIv.  68-875. 

N.  Y.  Ann.  Cas.  8-146. 
1766. 

N.     Y.     86-18:     00-602;     96-456; 
118-552;    143-357. 

Hun,    36-417;   38-88:   68-617. 

Misc.   62-10. 

^•o,^-  ^»;fiP-  «»-78;  82-568;  89- 
Iil5;  100-770;  1<V9.387. 
Subd.  1. 

Hun,  28-285. 
»al»d.  2. 
N.  Y.  143-157. 
Hun.  28-286. 
Subd.    4. 

App.  DIv.  96-288. 
1767. 
N.    Y.    148-239:    167-236. 
Hun,  30-156;  CW-.3ti8;  78-610;  02- 

380 
App.*  DIv.    7:i-6J);    88-340;    116- 

424;   122-874. 
Misc.  34-479. 
NY.     Supp.     76-628;    84-1090; 

101-828;   107-878;   109-387/ 
N.  Y.  Ann.  Cas.  6-2«(J. 
Sabd.  1. 

N.     Y.    116-635;    143-239;    167- 

236.  * 

Hun,  44-183. 
App.   Uiv.  68-375;   M 1-242. 
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Misc.  86-227. 

N.  Y.  Supp.  106-848. 

St.  Rep'r.  1-285:  21-242:  30-966; 

61-883. 
Civ.   Proc.  8-440:  11-100. 
Snbd.  2. 

App.   DIv.   111-242,  258. 
N.   y.  Supp.  71-818. 
N.  Y.  Ann.  Cas.  10-121. 
1768. 

N.   Y.  148-239. 
App.  Div.  68-375;  123-752. 
Misc.  46-262. 
N.  Y.  Supp.  108-334. 
St.  Rep'r.  7-442. 
N.  Y.  Ann.  Cas.  6-291. 
Snbd.  1. 

N.  Y.  167-242. 
Hun,   77-596. 
Misc.   19-287. 
Snbd,  2. 
App.  DIv.  41-349:  69-216. 
N.  Y.   Supp.   97-609. 
St.   Rep'r.  23-694. 
Abb.  N.  C.  17-239. 
How.   N.   S.  2-526. 
Subd.  3. 
St.   Rep'r.  7-179. 
CIv.    Proc.   9-484. 
Subd.  4. 

N.  Y.  166-556. 
Hun.   44-291:   70-74. 
App.   DIv.   84-461. 
St.   Rep'r.  11-71;  63-487. 
1769. 

N.  Y.  173-379 ;  188-268. 
Misc.  46-159:  49-600. 
N.  Y.  Supp.  99-1057. 
N.  Y.  Ann.  Cas.  6-204,  210. 
Subd.  2. 
N.    Y.    129-566:    166-80. 
Hun.  48-181;  60-479;  68-98;  8^- 

123. 
App.  DIv.  18-35;  20-396:  33-297  • 
61-631;     68-375;     66-242:     7-4^ 
281;  82-67,  71;  101-590. 
Misc.  36-409. 

N.    Y.   Supp.   63-K12;  77-476w 
St.  Rep'r.  89-482;  48-503. 
Civ.   Proc.   6-34. 
Abb.   N.   C.  17-268. 
N.  Y.  Ann.  Cas.  10-340. 
Snbd.  4. 

N.   Y.  118-662. 
Hun,   37-158. 
17«0. 
Snbd.  1. 
App.   Div.  68-875. 
Misc.  28-54. 
N.  Y.  Supp.  69-818. 
St.  Rep'r.  17-453. 
Snbd.  3. 

N.  Y.  118-552:  124-5901 
1761. 
Hun,  92-417. 
App.   DIv.  68-876. 
Misc.  46-156. 


NOTBB. 


N.  T.   Svpp.  •1-979. 

Abb.  N.   C.  «-171.  400. 

How.  «O-20«. 

N.  Y.  Ann.  Can,  9-409,  n. 
1762. 

N.  Y.  91-281;  110-187:  118-553. 

Hun,  88-68:  82-179. 

App.  DIv.  58-875;  74-r.91;  HH- 
842 ;  92-443 ;  99-284  ;  128- 
885. 

Misc.  20-043:  62-10.    • 

N.  Y.  SoDp.  ©9-70;  7T-.^.aS:  84- 
1090;  87-137;  90-927;   1OO-770. 

St.  Rep'r.  28-694. 

Civ.  Proc.  5-307;  19-282. 

N.  Y.  Super.  65-340. 

How.  67-20.     . 
Snbd.  1.  • 

N.  Y.  78-869;  142-^26. 

Hun.  66-455. 

St.  Rep'r.  48-42. 

Abo.  N.  C.  17-268. 
8al>d.  2. 

N.  Y.  142-625. 

Hun,  66-455. 

St.  Rep*r.  83-746;  48-42. 

Abb.  N.   C.   17-258. 
Svbd.  8. 

Ml8C.  6-657. 

Civ.  Proc.  16-314. 

Abb.  N.  C.  17-259. 
Svbd.  4. 

Misc.  6-557. 

N.  Y.   Supp.  1U9-687. 
1763. 

N.    Y.   91-281;   118-553. 

Hun.   28-2S5. 

App.  Dlv.  29-211;  68-875;  123- 
885. 

N.  Y;  Supp.  106-917 ;  107-1098 ; 
109-387. 

St.   Rep'r.  40-680. 

N.  Y.  Super.  68-«K. 

How.  67-20. 
Snbd.  1. 

K.  T.  120.48S. 

Misc.  64-293. 

Civ.  Proc.  6-806. 
Snbd.  2. 

N.  Y.  165-29. 

Hun,  82-181. 
Subd.  8. 

Misc.  64-298. 
1704. 

App.  Dly.  99-284. 

Misc.  67-160. 

N.  Y.  Supp.   60-679;  79-613. 
1766. 

App.  Wv.  69-207  ;  84-589 ;  121- 
897. 

N.  Y.  Supp.  69-.*J26;  82-1022. 

Abb.  N.  C.  17-2:^6. 

Week.  Dig.  11-191. 
1766. 

N.  Y.  91-281. 

Hud,  66-456;  82-138. 

App.   Div.    14-544;   101-590. 


Misc.  9-614;  66-406. 
M.  Y.  Supp.  80-337;  108-981. 
1767. 

Hud.  90-416. 

App.  Div.  6-499;  68-375:  74-591. 
N.  Y.  Supp.  86-877;  87-519. 
1768. 

N.   Y.   143-354. 
Hun.  82-182. 
App..  DIv.   94-288. 
N.   Y.  Supp.  89-215. 
1769. 
N.    y.   119-519:   137-500. 
Hun,    28-285.    586;    31-290;    78- 

198. 
App.  Div.  4-148:  11-200.  202;  41- 

225;  61-96;  73-69;  75-.')36:  7H- 

182;    78-180,    578;    88-77;    «»- 

188;     93-151;     103-44,     75; 

109-503. 
Misc.    9-514;    11-593;    19-053; 

56-406;  67-200. 
N.  Y.  Supp.  80-337;  31-977;  58- 

632;     70-72:     76-628:     78-323; 

84-1015;  9^522;   108-864. 
Civ.  Proc.   14-308:  10-28. 
N.  Y.  Ann.  Cas.  1-229;  6-292;  7- 

236,  256;  8-146. 
Weelc.   Dig.   18-377. 
1770. 
Hun,  71-525. 


{ 


App!   Dlv.  99-452. 
Misc.     -"- •— 


mi»«:.     26-569;     37-145;     46-362. 
N.  Y.  Supp,  56-1058;  74-447;  91- 

295;    94-868;    107-666;    109- 

887, 
Civ.  Proc.  15-234. 
Abb.  K.  C.  12-169. 
1771. 
N.   Y.   173-380. 
Hun,  68-96,  100. 
App.    Dlv.    14-544;    20-396:    21- 

m  224;  61-462;  98-151;  lOl- 

589 ;  105-63. 
Misc.    18-335;   24-373:   49-600; 

56-406. 
N.  Y.  Supp.  64-635;  87-."»19;  92- 

184  ;    93-847  ;    99-1057  ;    10»- 

931. 
N.    Y.    Ann.   Cas.   6-204,   210;    7- 

243,  300,  307;  10-349. 
1772. 
N.  Y.   1H2-408. 
App.  Dlv.  92-176;  98-162;  119- 


Lpp.  D 
767. 
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Hun,  33-116. 

MiHP.  7-582;  19-653;  26-492;  40- 

94. 
N.  Y.  Supp.  87-519 ;  104-541. 
St.   Rep'r.   14-255. 
Abb.    N.   C.   31-237. 
How.  Gl-280;  67-369. 
Daly.   l€>-306. 
N.   Y.   Ann.  Cas.  7-251. 
177.1. 
N.  Y.  75-344;   101-36. 
Hun,  21-28^:  33-116;  34-235.  339. 


NOTES. 


Add.  DIv.  19-296:  76-1.^2:  77-14, 

19;    A3-152;    100-8S1 ;     116« 

554;  122-789. 
Misc.    26-402  ;    8IS-886 ;    40-94  ; 

54-27. 
N.  T.  Supp.  79-268;  87-519;  101- 

725;   I07-90r>;   109-189. 


Civ.  Proc.  19-265. 
How.  01-280:  67-184. 

10-306. 

Ann.  Cas.  7-262. 


N.  Y 
1774. 

App. 


809. 


105-313 ; 


103;    45-156.    233; 


Dlv.     96-286 ; 
122-544. 

Misc.    40-102, 

50-278. 

N.  Y.   Supp.  81-842;  91-979;  92- 
78  ;    98-1001  ;    100-4C4  ;    106- 
1064. 
Civ.  Proc.  19-424. 
N.   Y.  Ann.  Cas.  4-248. 
1775. 
Hun.  79-393. 
App.  Dlv.  47-391. 
Misc.  8-8,  555;  43-249. 
N.   Y.   Supp.   28-65,   693;  29-783; 

55-262;   62-67;   1O9-2.30. 
St.    Rep'r.    14-427:    28-402. 
Civ.   Proc.   15-2,>0;  19-53.  385. 
Week.   Dig.  11-327. 
N.  Y.  Ann.  Cas.  5-403. 
1776. 
N.   Y.  98-474;  99-12. 
Hun.    68-161;   78-11;   86-490. 
App.  Dlv.  4-425:  20-167:  35-113; 
40-270;  77-203;  8p-86;  93-42.3. 
Misc.  7-414;  ll'-428;  17-124;  :«8- 
688;  36-789;  43-249;  53-369. 
N.  Y.  Supp.  32-129;  84-1101:  54- 
765;    55-558;     64-488;     66-540; 
74-873;      78-1078;       83-189-; 
104-739;    107-983. 
N.  Y.  Ann.  Cas.  5-403. 
1777. 

App.   Dlv.    118-14. 
MiKO.  31-453;  48-249. 
N.   Y.  Supp.  98-1082. 
N.  Y.  Auu.  Cas.  5-403. 
1778. 
N.   Y.  88-424:  101-439:  119-483. 
Hun,   25-58;i:    54-451:    87-2,35. 
App.    Dlv.    18-i;«),    896;    19-232; 

96-25;   lOl-ll;   119-657. 
Misc.   19-068;  31-170;  43-248. 
N.  Y.  Supp.  44-1101;  55-707;  68- 

967;  SM-iHS,  709. 
N.  Y.  Aun.  Cus.  4-338;  5-408. 
Week.  Dlff.  11-.14Q. 
1779. 

N.  Y.  190-227. 
Hun.   81-95;  86-.322. 
App.  Dlv.  1.3-15;  54-330;  58-272; 
<l6-30:    89-285;    104-248;    113- 
384;  121-7.S1:  122-7.S3. 
Misc.  11-428:  18-J.!:i;  33-63;  43- 
249;  48-367;  52-101,  659. 


N.    Y.    Supp.    6tt-518 ;    68-1004  ; 
95-574  ;       98-909 ;       10e-e49 ; 
107-860. 
Abb.   N.   C.  29-96.  » 
N.  Y.  Ann.  Cas.  5-408. 
1780. 
N.  Y.  63-114;  84-68:  87*187;  Sa- 
598.     647;     112-323;     121-1^; 
157-693;    169-506;    178-438; 
180-241  ;  190-227. 
Hun,  24-239;  28-270:  88-391:  TO- 
310,    447;    88-76;    87-273;    OO- 
359;   91-490. 
App.   Dlv.   13-15;  17-398;  81-42. 
168;  24-50;  28-463;  88-61.  391: 
43-618:  44-104:  66-80.  590:  80- 
41:    81-212:^91-15;   98-609: 
104-248 ;    10*-305-;    113-361  : 
117-832;  1«V736;  132-782. 
Misc.   8-296;   14-24;  16-147;   18- 
379:    19-101;    20-685;    21-309. 
491:    28-lia,    302;    45-60,    107. 
181;  56-671. 
N.  Y.  Supp.  14-813;  88-106.  572; 
30-294;     31-713;    82-8T4:    83- 
821;    85-130;    86-257;    41-202: 
46-083;    47-218,    253.    386.    649: 
48-973:    51-118:    55-962:     5«- 
33S:    59-261.    340;    78-403:    80- 
512.    717;    81-302:    84-135;   8C- 
318;   87-516;    88-302,    313;    90- 
816;   91-591,   902;   IMI-776.   996: 
99-126;  107^6.30. 
Civ.  Proc.  23-861:  26-108. 
Abb.    N.   C.   1.3-177:   18-484;  »*- 

233.  436;  81-442. 
N.    Y.   Super.   49-237;  60-287. 
N.    Y.    Ann.    Cas.    4-78.    247;   B- 

403;  10-.343. 
Daly,  10-460. 
Snbd.  1. 
Hun,  77-814. 
App.  Dlv.  4O..806;  44-315;  120- 

738 
Misc.   12-234. 

N.   Y.  Supp.  83-1088;  60-619. 
Sab«1.  2. 

}A\»c.  12-234. 
Snbd.  8. 
N.   Y.  84-367;  11&-320:  148-622 
Hun,  32-192:  70-348. 
App.    Dlv.   5-230;  8-448:  44-104: 

^0-274:  71-234;   120-738. 
Misc.   20-685:   21-748. 
N.  Y.  Supp,  33-1088;  48-26.  967: 

63-988;  75-698. 
St.  Rep'r.  89-5. 
Civ.  Proc.  15-23:  27-83. 
1781. 
N.  Y.  131-144:  1.34-269:  l.'ie.640: 

155-18:    179-294:    185-15.3. 
Hun,     56-445;     83-461;     90-255; 

91-227,  450. 
App.    Dlv.    20-2,-.9.    ,-»S3:    88-503; 
93-139;     94-369,     379,      385: 
lo:»-2 ;      104-247  ;       113-761  ; 
1 19-362. 
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Misc.  8^689:  10-694:  20-147;  S8- 

47  ;  41-21 ;  Bl-340 ;  57-131. 
N.  Y.  Supp,  3-847;  »-877:  15-708; 

35-721;     30-151.     350;     46-841; 

4T-412:    56-784:    68-167:    88- 

688;   02-700;   03-776;   05-^49; 

00-419  :     101-353  ;      104-319  : 

100-463. 
St.   Rpp'r.  47-529. 
Civ.  Proc.  4-239. 
Abb.  N.  C.  10-433. 
N.  Y.  Ann.  Cas.  1-27,  341;  2-126; 

5-403. 
Snbd.  1. 

N.    Y.    117-lft3:   134-294. 

Hnn.  41-110:  47-582;  68-533;  87- 

ir.3;  01-607. 
App.   DiY.   88-531. 
St.   Rep'r.  34-500- 
Snbd.  2. 

N.    Y.    117-la^:   134-294. 
App.   DIv.  88-531;  108-223. 
St.    Rep'r.    81-740;    84-500;   62- 

Svbd.  3. 

Him,  41-109;  47-582. 
App.  DIv.  88-531. 
N.  Y.  Supp.  8-848. 
&nl»d.  4. 
App.  DIv.  04-382;  110-363. 
N.  Y.  Supp.  3-848. 
8ul»d.  6. 

Hiin.  45-14.  53a 
App.  DIv.  88-531. 
Suhd.  0. 

App.  DIv.  88-531. 
St.  Rep'r.  84-560. 
1782. 

N.  Y.  134-241.  280;  155-18;  170- 

294;    185-163. 
Hun,  47-577;  00-255:  01-227.  450. 
App.    DIv.    20-259.    584:    7s-;«r>: 

88-503,     531:     03-139;     04-869, 

379.  385;  108-223. 
Misc.    33-48;    41-21;    51-340. 
N.  Y,  SuDp.  85-721:  46-841:  68- 

167:    TO-Oei;    83-588:    85-310; 

88-302,     313;     05-849;     101- 

353  ;  107-257  ;  1O0-453. 
Abb.  N.  C.  14-436. 
N.  Y.  Ann.  Cas.  1-27,  342;  5-408, 
1783. 

N.  Y.  Ann.  Cas.  5-403. 
1784. 

N.  Y.  102-449;  150-121. 

Hnn,  23-255:  37-522:  48-557;  «0- 

564;  82-305;  01-228. 
App.    DIv.  8-42;   11-518:   15-341; 

26-514:     37-351:    41-530:     40- 

591;     61-26;     74-316;     87-318; 

113-325. 
Misc.  10-687,  694;  18-552;  36-28; 

87-16;   44-35. 
N.  Y.  Sunp.  55-1111:  70-242:  72- 

4.^5:   80-7n;{:   00-435. 
Civ.    Proc.   15-86:   10-384. 
N.  y.  Ann.  Cas.  1-3U7;  2-124;  5- 

403. 


1786. 

N.    Y.    50-43:    ©0-191;    106-389; 

131-144:   150-121:   177-301 
Hun,  52-178;  5T-«<7n:  68-402:  76- 

523;  82-.305:  8»-lc>i):  01-228. 
App    DIv.    1-86:    10-333;    11-518; 

1H2?'«,?*-^-*^'':     R3-299.     887: 

61-20;  74-5.^:   111-147.   149 

^'te-  5o2®L*2-557:  19-f«7:  36- 

28,  63;  37-16;  44-38;  57-115. 
N.  Y.   Supp.  64-5.ri:   72-623:  74- 

806  ;  77-837  ;  t»7-505  :  104-'>2  : 

107-247. 
St.   Rep'r.  52-181. 
Civ.   Proc.   7-344:   12-196. 
Abb.   N.   C.   17-115:   10-342;  22- 

227;  26-189. 
How.  67-396. 
N.    Y.   Ann.    Cas.    1-138,  341;   5- 

Snbd.  i. 

App.  DW.  118-437. 

CIv.  Proc.  6-99;  8-891. 
Subd.  2. 

App.  DIv.  118-437. 

CIv.  Proc. 6-99. 
Siibd.  3. 

N.  Y.  125-517. 

Hnn,   52-176;  87-231. 

App.   DIv.   111-147;   118-437. 

MI  so.  37-18. 

St.    Rpp'r.  50-455. 

CIv.   Proc.  6-99:  8-801. 

How.  N.  S.  3-187. 
Snbd.  4. 

N.  Y.  153-210. 

Misc.   12-556. 

N.  Y.  Supp.  88-708. 
1786. 

N.    Y.    134-280:    150-121. 

Hun,  76-523:  02-4.^'^, 

App.  DIv.  1-86;  51-147;  53-290: 
74-535;  111-147,  140;  118- 
430. 

Misc.  12-657;  87-18;  57-115. 

N.  Y.  Supp.  64-5.S2;  65-766:  74- 
806 ;  77-837  ;  07-595 ;  104-22. 

Abb.  N.  C.  17-115. 

N.  Y.  Ann.  Cas.  5-403. 
1787. 

N.  Y.  77-272:  150-121. 

App.   DIv.   103-2. 

Misc.   44-37. 

Abb.    N.   C.   6-298. 

N.  Y.  Ann.  Cas.  5-408. 

Paige,  5-521. 
1788. 

N.   Y.   105-340:   150-44.  121. 

Hun.   76-223.   524. 

App.  DIv.  1-86.  116:  11-393:  16- 
1.51;  31-44:  33-48:  35-5.56:  30- 
570;  40-142:  .%2-:i64  ;  87-318; 
111-147:    123-108. 

MIhc.  6-561:  10-6S6.  693;  18-390 
422;  24-.'i30;  34-533;  44-37; 
57-116. 
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N.  T.  Supp.  28-114;  80-139:  53- 
504,  852;  6B-147 ;  8-1-306; 
107-287. 

N.  Y.  Ann.  Cas.  1-840;  2-124;  5- 
403. 
1T80. 

Hun.   76-624;   79-870. 

App.    DIv.   1-116:   35-556;  B8-59. 

Misc.  10-687;  lS-422. 

N.   Y.   Supp.   as-114. 

St.   Rep'p.   01-437. 

N.  Y.  Ann.  Cas.  5-403. 
1790. 

N.   Y.  59-548. 

Hun,  87-602. 

App.  DIv.  8-43:  09-263. 

Misc.  85-663;  37-18. 

N.   Y.   Supp.  34-r.41:  74-639,  806. 

N.  Y.  Ann.  Caa.  5-408. 
1791- 

N.  Y.  59-648. 

App.  Diy.  8-48;  09-268. 

Misc.  86-668. 

N.   Y.   Supp.   74-r.:iO. 

X.  Y.  Ann.  Caa.  5-403. 
1792. 

Hun.  87-606. 

App.    Dlv.   8-43;   49-592:   09-268. 

Ml8C.  85-668. 

N.   Y.   Supp.   74-63J). 

N.  Y.  Ann.  Cas.  6-403. 
1798. 

N.   Y.   160-121:   177-232.   470. 

Hun,  87-603;  91-228. 

App.  DIv.  8-43:  14-'i2H:  16-341; 
27-ia'5;  41-539:  49-592;  88- 
213;  113-326. 

Misc.  44-35. 

N.  Y.  Supp.  72-435;  99-436. 

St.   Rep'r.  4-510. 

N.  Y.  Ann.  Cas.  5-403. 
1794. 

App.  Dly.  8-43;  49-502;  74-316. 

N.  Y.  Ann.  Cas.  5-403. 
1795. 

N.   Y.   153-199. 

App.  Div.  8-43. 

Misc.  37-18. 

N.  Y.  Supp.  74-806. 

X.  Y.  Ann.  Cas.  5-408. 
179«. 

App.  Div.  41-539;  49-591:  01- 
26. 

Misc.   10-694;  30-28. 

N.   Y.   Supp.   70-242. 

N.  Y.  Ann.  Caa.  1-341;  6-408. 
1797. 

N.   Y.  134-290. 

N.  Y.  Ann.  Caa.  2-124;  6-403. 

Misc.   66-51. 

179a 

N.   Y.   99-191:   121-50.   582;   12,5- 

51*;:     I2S-24S;     1:M-2'.)0;     150- 

121;  177-301. 
Hun.      25-15:      47-582:      50-511; 

54-385;     79-370;     81-542;     S7- 

843. 


App.  DlT.  11-618;  61-147;  ia»- 

Mlsc. '  12-560  ;  31-677  ;  30-6;t ; 
60-51. 

N.  T.  Snpp.  16-811;  8O-109.'l: 
«4-.-,.^2  :  00-57  ;  72-023  ;  108- 
TiO.   823. 

St  Rep'r.  48-578. 

Civ.   Proc.  7-844. 

Abb.  N.  C.  18-149;  19-362;  26- 
419. 

N.  Y.  Ann.  Cas.  6-408. 
Subd.  1. 

N.  Y.  181-143. 

Hun,  64-374. 
Subd.  2. 

N.  Y.  47-586;  131-148. 

Hun,  64-355. 

St.    Rep'r.   18-123:  20-41t 

Abb.   N.  C.  22-165,  211. 
Subd.  3. 

Hnn,   27-529;  67-379. 
Subd.  6. 

Hun,  64-355. 

Abb.  N.  G.  22-165. 
1799. 

X.  Y.  Ann.  Cas.  6-408. 

Misc.  60-61. 
1800. 

N.   Y.   67-161. 

Misc.   12-560;  60-51. 

X.  Y.   Supp.   100-407. 

X.  Y.  Ann.  Cas.  6-408. 
1801. 

N.    Y.   42-217. 

App.   Dlv.  61-147. 

N.   i-.  Ann.  Caa.  6-408. 
1802. 

N.  Y.  Ann.  Cas.  6-408. 
1803. 

X.  Y.  Ann.  Caa.  6-403. 
1804. 

N.    Y.   134-290. 

App.   Dlv.   lOl-ll. 

N.   W  Ann.  Caa.  6-408. 
1805. 

Hun,  ll-L 

N.  Y.  Ann.  Caa.  6-403. 
18O0. 

llun,  81-559;  91-227. 

App.    DIv.   45-122:  03-366. 

N.  Y.  Supp.  71-565. 

N.  Y.  Ann.  Caa.  6-406. 
1807. 

N.  Y.  93-387;  15-121. 

Hun,  91-227. 

X.  V.  Ann.  Caa.  5-406. 

Week.  Dig.  20-252. 
1808. 

N.  Y.  134-20a 

App.  Dlv.  10-888;  61-147;  68* 
2;iy;.  7l-.-»35. 

Misc.  61-:H3. 

X.    Y.  Supp.  04-6.'?2;  77-837. 

How.  OO-l. 

X.  V.  Ann.  Caa.  6-403.    . 
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1809. 

App.  Dlr.  88-534. 
St.   Rep'r.  10-882. 
Abb.  N.  C.  14-328. 
N.  Y.  Ann.  Cas.  6-403. 
1810. 

N.  T.  140-448. 

Hun,  25-514;  68-534;  01-226. 

App.   DIv.   1-86;  44-104:  01-405; 

79-136:    80-578:   88-534. 
MLse.  6-263;  21-748. 
N.  Y.  Supp.  48-26 ;  88-302 ;  107- 

257. 
St.    Rep*r.    19-906;    62-560;    64- 

133. 
Civ.  rror,  6-98.  115;  7-13. 
Abb.  N.  C.  10-362. 
N.   Y.   Super.   51-244. 
How.   «7-."97. 
How.   N.   S.  1-237. 
N.  Y.  Ann.  Cas.  1-341;  2-125;  6- 
403. 
Svbfl.  1. 

App.  Div.  94-382. 
8iih4l.  2. 

Hun.  86-455. 
Snbd.  8. 

N.    Y.    166-204;   174-250.    . 

Hun,  44-105. 

App.   DIv.  79-137;  85-388. 

Misc.    12-56. 

N.  Y.  Supp.  60-694;  70-638;  80- 

338. 
How.  66-425. 
1811. 

N.  Y.   134-291. 
App.  DIv.  88-534. 
Misc.  26-148. 
N.  Y.  Supp.  66-784. 
N.  Y.  Ann.  Cas.  6-403. 
1812. 

N.    Y.    140-448. 

App.   DIv.   61-405:  88-534. 

MlRO.      10-694;     12-56;     17-146; 

18-553;  20-14,  290;  66-627. 
N.   Y.   Snpp.   45-800;  48-26;  70- 

637;  106-894. 
Civ.    Proc.  23-102. 
Abb.  N.  C.  29-99. 
N.  Y.  Ann.  Cas.  1-341;  6-403. 
1818. 

N.  Y.  Ann.  Cat.  6-403. 
1814. 

N    Y.  1O0-35;  105-453;  155-387. 
Hun,    40-62;    41-377;    43-4.34. 
App.    DIv.    2-14:    23-207;    53-8,''.. 
Misc.    12-321  ;    26-387 ;    67-525. 
N.    Y.   Supp.   56-219. 
St.   Rep'r.  23-298. 
1815. 

Hun,  82-367;  86-308. 

App.    DIv.    50-366;    62-426;    62- 

192;  84-233;  89-442:   95-498. 
Misc.  30-303. 

N.    V.   Supp.   63-585:  65-260:   78- 
208;  81-315;  82-820:  85-982. 

1032 


N.  T.  .Super.  44-2& 

How.   60-178. 
Snbd.  1. 

Hun.  68-426. 

App.  DIv.  2-14;  62-428. 

Misc.  20-507. 

St.  Rop'r.  50-814;  52-757. 
Snbd.  2. 

St.   Rep'r.   50-814. 
1817. 

App.  Div.  44-494:  78-73. 

N.  Y.  Supp.  70-879. 

Abb.  N.  C.  18-361. 
1818. 

•'  S-.    50-390. 

Barb.  33-527. 

Wend.  5-313. 
1819. 

N.    Y.    84-180; 
178-48. 

Hun,    12-207,   428;     18-83;     17- 


72-317;    111-294; 


160,    192, 
62-124. 
App.    DIv. 


341;   44-304;  46-347; 
29-402;    :m>-142;    63- 


294;  68-159;  89-.M]8:  06-100. 
MlKC.  9-2.34:  15-558;  31-117;  43- 

217;   61-382. 
N.  Y.  Supp.  61-705;  63-796;  64- 

1077;    71-546;    74-443;    85-663; 

86-139;    88-1083;    101-283. 
Connoly,    1-326,    453;   2-160,   538. 
Dom.  8-30. 
1821. 

N.  Y.  42-189;  63-438. 
1822 
N.  'y.    144-512;     145-414;     168- 

578;  182-270;  191-12. 
Ilun,   61-194;  60-4;  63-121;  71- 

698;  77-196. 
App.    DIv.    2-14;    9-167;    26-197, 

199;     45-281;     47-231;    54-283; 

67-434:     70-263:     73-409;     76- 

186;     88-393:     90-47;     95-209: 

98-430  ;      99-295  ;       101-556  ; 

104-72  ;       106-181 ;       109-107  ; 

111-30;    112-548;    119-700. 
Misc.     18-140:     26-460;     30-307: 

81-47;  32-225;  33-323;  35-363, 

366;   36-312:    38-219.    407;    30- 

74.  437;  40-516;  65-180. 
N.  Y.  Supp.  28-449;  59-383;  61- 

131;    6:^-241;    66-664;    6H-636; 

71-1034;    73-509;    74-655,    971; 

77-134,    269.    041;    78-297:    84- 

640;    88^565;    94-423;    95-678; 

97-1117;     98-801;     104-508 ; 

106-361. 
N.  Y.  Ann.  Cas.  1-205;  9-253;  10- 

335. 
Connoly,  2-141. 
1823. 
N.  y.  1O3-.302. 
MlRC.    12-:522:    16-518. 
Civ.  rroc.  15-18.5. 
Connoly,  1-363. 


NOTES. 


1824. 

App.  IHv.  26-199;  3T-184 ;  96- 

100. 
N.   Y.   Supp.  68-188;  84-926. 
Cow.  4-445. 
1825. 
N.    Y.    106-158;    115-396;    185- 

430. 
Hun,   70-478. 
App.    D!v.    26-199:    34-387;    40- 

116;   88-142;    101-555:   105- 

587. 
Misc.  87-472. 
N.  Y.  Sopp.  54-269. 
Dem.    6-287. 
Connoly,  1-363;  2-58, 
1826. 

N.   Y.  115-390;   135-430. 

Hun,  70-478. 

App.    D!v.    2,3-551;    84-387;    40- 

116;  100-587  ;  110-68. 
Misr.    16-518;  87-156:  :t9-613. 
N.  Y.  Supp.  48-886  ;  54-269 ;  04- 

286. 
Connoly,  1-363;  2-58. 
1827. 

Hun,  70-478. 
1830. 

Connoly,  1-868. 
1882. 

Hiin,  82-113. 
Misc.  13-374. 
1833. 

Drm.  2-147. 
1834. 

Hun.  74-275. 
1835. 
N.    Y.    110-562;    111-577;    141- 

179,   184;   168-578. 
Hun,      43-247;     64-94;     66-280; 

70-479;    84-494;    85-489;    88- 

130,  314;  02-447. 
App.    Div.   26-199:     36-586;     46- 

117;     47-34;      48-521;      54-19; 

57-183;    73-409;    93-281;    95- 

210;  119-829. 
Mlsr.     19-.wo;     29-308;     38-824; 

35-580;  aS-221. 
N.  Y.  Supp.  32-388;  84-761;  86- 

608;    5."5-790:     61-953;    62-332, 

861:    68-1S8:    77-134;    87-674; 

88-565;   104-887. 
Bt.    Repr.  56-433. 
N.    Y.    Ann.   Cas.   7-145.    158;   8- 

138;  9-254;  10-335. 
1636, 
N.    Y.    104-236;    110-562;    111- 

577;    141-179;   168-578. 
Hun,    32-474,    481:   37-310:    42- 

205;     43-247:     64-94:     66-280; 

70-479:    83-406;    84-494;    85- 

489;    88-130.    314;   02-4  47. 
App.    Dlv.    26-199:    27-170:    36- 

585:     40-117:     47-.H4:     4S-r)21 : 

5.1-310:   64-19;   67-lS.'{;    .%8-9H: 

66-283:     73-409,     500;     75-422. 
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76-186,  311:  85-2:  93-281:  l«- 

208;    99-295;    109-111;    !!»• 

829. 
Misc.      8-469;     24-220;     29-308, 

562;    30-367,    636;    81-48;    83- 

324;  85-580:  88-221:  41-506. 
N.  Y.  Supp.  31-878;  32-388;  86- 

608;  44-196;  55-706.  1066;  5«- 

1045:  60-513:  61-131,  063:  63- 

832,    898,    861;   64-252;  65-676; 

68-188;  77-39.  134:  78-3ir>.  477; 

80-.37;  82-949;  85-12;   «7-fi74; 

88-565  :      90-1074  ;      95-678  ; 

104-887. 
St.  Rep*r.  56-433. 
N.    Y.    Ann.    Cas.  7-145,   153;  8- 

138;  9-254;  10-335. 
1837. 
N.  Y.  105-488:  188-177. 
Hun,  50-448;  69-164. 
App.     DlT.    9-166;    87-328;    89- 

402;  50-81;  51-77;  68-276:  72- 

601 ;  78-367  ;  79-66 ;  96-266 ; 

110-165. 
Misc.     8-149:     17-651;     23-368; 

27-107:   35-641. 
N.  Y.  Supp.  61-318;  56-280:  6:t- 

440:    64-518;    76-258;    79-1010. 

1102. 
N.  Y.  Ann.  Cas.  1-42. 
1838. 
N.  Y.  1-593. 
App.  Dlv.  72-601. 
N.  Y.  Supp.  76-258. 
1839. 
Hun,  77-248;  89-581. 
.'Vpp.  Dlv.  72-601. 
N.  Y.  Supp,  28-472;  56-280;  76- 

258. 
1840. 
App.  Dlv.  72-601. 
N.  Y.  Supp.  76-258. 
1841. 
Hun,  60-443. 
App.  Div.  51-77;  72-601;  110- 

Mlsc.  36-35. 

N.  Y.  Supp.  72-52;  76-25& 
1842. 
N.  Y.  8-261;  63-441. 
App.  Dlv.  72-601. 
N.  Y.  Supp.  76-258. 
184.3. 
N.  Y.  27-163;  104-179;  116-144; 

13I-1.T4:       149-66;       158-317; 

173-404. 
Hun,     17-146;     63-841;     69-164; 

73-431;   88-424. 
App.    Dlv.     80-59;    46-514:     66- 

3G5:    56-93;    72-601;    IIO-IOS; 

112-243. 
Misc.     18-146;     24-593;     25-134: 

3O-.S05.    702;    41-317;     44-129; 

62-2t»8. 
N.   Y.    Supp.   68-585;   64-4,   569; 
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67-612;    76-258;    98-279:    102- 

Q60. 
St.   Uep'r.  37-314. 
1S44. 

N.    X.  63-438;   14»-66. 

Hud,  63-336. 

App.    DIv.     30-59:    46-514;     50- 

^^368;  56-92;  72-601;  112-248. 

Ml8C.   25-134;   27-106;    3«-37. 

N.    Y.   Supp.   67-616;   72-44;   76- 

St.  RepT.   12-714;  29-104. 
Svbd.  1. 

St.  Bep'r.  43-370. 
Snbd.  2. 

Hun,    30-213;    46-664;    63-342. 
Dem.  4-104. 
1K45. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 
1846. 

Hun,    63-344;    70-486:    88-427. 

App.  Dlv.  50-82;  72-«01. 

N.   Y.  Supp.  G3-440;  76-258. 
1847. 

Hun,   79-487. 

Ai)p.  DIv.  72-601. 

Misc.  41-318. 

N.  Y.  Supp.  76-258. 
1848. 

N.  Y.  63-438;  134-1.<J3. 

Han,   48-.12;   «3-:?:«]:   H8-427. 

App.  DIv.  60-366 ;  72-601 ;  110- 
165;    112-243. 

Miflc.   3O-305. 

N.  Y.  Supp.  63-586;  76-258;  98- 
270. 

St.   Rpp'r.  15-714;  29-104, 
9abd.  2. 

Hun.   73-482. 

Abb.  N.  C.  18-147. 
1S49. 

N.  Y.  173-412. 

Hun.  79-487. 

App.  DIv.  50-366 ;  72-601 ;  110- 
165;   112-243. 

MIsc,   3O-30r). 

N.   Y.  Supp.  63-585:  76-258. 
1850. 

Hun.  63-336;  79-487. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 
1851. 

App.   DIv.  72-601. 

.V.  Y.  Supp.  76-268. 
1852. 

N.   Y.  124-349. 

Hun,  S7-220. 

App.      DIv.     72-001;      112-245; 
119-609. 

Misc.    17-6r>0. 

N.     Y.     Supp.     76-258;     98-279; 
104-200. 

riv.   Proc.   7-100. 
1853. 

Hun.  79-487;   87-220. 

App.  DIv.  72-601. 


N.  Y.  Supp.  76-258w 
St.   Rep'r.  12-713. 
1854.  • 

Hun,   79-486. 
App.    Div.    34-59;    72-601;    112- 

Misc' 42-336;  52-298. 

N.  Y.  Supp.  76-258. 

Civ.  Proc.  7-100. 
1855. 

App.  DIv.  72-601. 

N.  Y.  Supp.  76-25& 
1866. 

App.  DIv.  72-601. 

N,  Y.  Supp.  76-268. 

Paige,  5-2J4;  9-28. 
1857. 

App.  DIv.  72-601. 

N.  Y.  Supp.  76-258. 
1868. 

App.  DIv.  72-001. 

N.  Y.  Supp.  76-258. 
1859. 

App.  DIv.  72-601. 

N.  Y.  Supp.  76-258. 
I860. 

N.   Y.   173-404. 

App.  DIv.  60-366  ;  72-601 ;  llO- 
1®;   112-243,   245. 

Ml8C.  S-401);  17-051;  27-107: 
30-305. 

N,    Y.    Supp.    63-585;    64-4;    76- 
258. 
1861. 

N.   Y.  94-5.35;  112-113. 

linn.  28-242;  46-234;  47-7;  73- 
143. 

App.  DIv.   47-125;  61-31;  86-73. 

N.  Y.  Supp.  70-253:  80-410. 

St.   Rep'r.   34-931;  49-293. 

Abb.  N.  C.  17-332. 

Dem.  4-58. 
Sabd.  1. 

N.   Y.  84-643;   94-535. 

App.  DIv.  61-31:  80-75. 

St.   Rep'r.  46-359. 

CIv.  Proc.  6-87. 
1865. 

N.  Y.  139-210;  161-176;  171-176. 

Hun,   76-522. 

App.  DIv.  5.1-106;  70-523;  74- 
567;  104-.325.   . 

MIsr.  14-05:  10-387:  25-461; 
30-2;  31-423;  36-473;  39-717; 
51 -.143. 

N.  Y.  Supp.  41-353:  55-644:  61- 
4.30;  65-570;  73-808;  75-378; 
77-748. 

Abb.  N.  C.  17-328. 

Redf.  5-.S70. 

Dem.  0-31.  361. 

Connoly.  2-212. 

N.  Y.  Ann.  Cas.  10-440. 
1S66. 

N.  Y.  108-^5.  266;  112-104; 
139210. 
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Hun.  41-366:  47-65,  66;  48-534; 

50-2.%:   C3-71:   81-223 
App.    Div.  J>-3o;  45-532;  76-205* 

101-124 ria3-139.  *^  ^^^ 

MIkc.     S-SU2;    24-(J2(J:     27-4'>9 
N.   Y.  Riipp.  30-677;  54-127;  Ol- 

448:  91-937. 
St.   Rep'r.   10-26. 
I S07. 
N.    Y.   10S-2r>5:   112-104. 
Hud,  48-534:  81-223. 
App.    DIv.   0-35;   63-31. 
MIsf.   8-S92. 
N.    Y.    Supp.   30-C77:   70-252. 

N.  Y.  Supp.  lO»-407. 
Talge,  6-588. 
1S«9. 

Misc.  39-718. 
1870. 

App.  DIv.  26-124  ;  47-472 ;  108- 

251;   57-502. 
N.   Y.   Supp.   95-740. 
1871. 

N.     Y.     47-290;     98-40;     99-610; 

121-241:    148-584. 
Hun,     14-.?ri5;     16-587;     36-165: 

81-2.'J(;:  88-171. 
App.    I)i\.   3-2S0;   8-563;   31-.%S; 
32-r,7(J:     4O-40C:     4'J-316;     «o- 
277:     71-104:     7.1-29:     80-34.")  • 
84-21S;      9H-256;      107-466; 
110-95:    113-Wxi. 
Misc.    46-348;    61-215. 
N.  Y.  Supp.  35-r.N;i:  69-708;  70- 
170;     76-728:     76-406;    80-677; 
90-481;    99-748. 
Civ.   Proc.   14-377;   15-220. 
N.  Y.  Ann.  Caa.  1-397;  5-195:  9- 

401. 
W(Hk.   Dig.  25-256. 
1872. 
N.  Y.  6-236;  19-369;  32-253;  65- 

30:    74-437. 
Hun.   91 -ISO. 
App.    Div.    167-466. 
N.    Y.    Supp.    75-728. 
App.  DIv.  40-^06:  71-104. 
<Mv.  Proc.  14-146. 
1873. 

N.   Y.  6-23G:  10-.169:  35-.'?ei:  48- 

88:  51-:::)S:  ««-.^79:  67-.'i42. 
Hun,    12-.*{(n;:    i;U273:    6K-.T22 
App.    Div.     I07-4G6;    113-IH)0. 
MiKO.   61-i:i.\ 
N.     Y.     Sup]).     75-728;      90-481 : 

99-748. 
App.    DIv.    40-406;    71-104;    98- 

256. 
N.  Y.  Ann.  Cns.  4-3.11. 
1874. 

.\.    Y.    166-129. 

App.  Div.  46-40C;  71-104;  107- 

466. 
N.   Y.  Supp.  75-72.S. 
N.  Y.  Ann.  Cafi.  4-351. 
Barb.    6-481;    10-59S. 


1875. 

App.  DiT.  71-104 ;  107-466w 
N.  ^.  Supp.  75-728. 
NY,  Ann.  Cas.  4-351. 

App.    DIv.     8-563;    38-318:     40- 
406;  71-104;  107-466. 

N.  Y.  Supp.  75-728. 

Civ.  Proc.  14-877. 
1877. 

N.  Y.  13-488. 

App     DIv.    38-126;    40-406;    71- 
104;  167-466.  "«.    •* 

N.  Y.  Supp.  56-545:  75-728. 

How.    12-457;    17-31. 

Barb.  58-625. 
-  N    Y^  Ann,  Cas.  1-153. 

1p»7», 

Ap^^^DIv.  46-406 ;  71-104  ;  lOT- 

N.  Y. 'supp.  75-728. 
How.  Pr.  12-457. 
1879. 
N.    y.   136-259. 
Hun.  27-44;  34-157;  48-.577;  60- 

App.  *DIv.  15-341:  24-555;  46- 
406:  41-380,  538;  54-171;  66- 
94.  277  ;  71-104  ;  84-218:  167- 
466;   113-900.  *».    "^ 

Misc.    51-210. 

N.  T.  Supp.  IJN981;  69-708:  76- 
170;    76-728;    99-748;    166-990. 

N.  \.  Ann.  Cas.  1-397;  7-258. 

N.   Y.  66-621. 

Hun,   15-235. 

App.    DIv.  43-06l 

Misc.  5-532. 
1881. 

How.  28-1. 

Wend.   11-28. 

Mi.sc.  39-749. 
18S2. 

Supp.  78-36S. 


11-61. 
DIv.   43-95. 
Div.   43-96. 


X.   Y 
1S83. 

N.  Y 
1SH4. 

App. 
1S85. 

App. 
1S8«. 

App.   DIv.   43-95. 
1887. 

App.   DIv.  48-95;  81-304 

N.    V.   Supp.  80-924. 
1888. 

^■l8J8--?09"^®'    »«-r>99;    58-402: 

App.  DIv.* 4.3-t)5.  103;  81-304;  89- 

6. 
Misc.    5-.".T2:    34-r.8.'t. 
X.   Y.   Supp.  59-529;  86-924- 
Daly,   7-.M10. 
I  S}>U. 

App.  Div.  43-96;  89-a 
N.   Y.  Supp.  59-529. 
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1891. 

N.   Y.  103-538. 

Misc.  8-5S7:  la-TL 
1802. 

N.   Y.  56-599. 

Misc.  13-72. 

Barb.  40-287. 
1893. 

N.  Y.  2-182. 

H-an.  58-248. 

App.  DIv.  44-4«:i;  01-447. 

N.  Y.  Supp.  «l-;i3:  70-679. 

N.  Y.  Snpt»r.  59-481. 
1894. 

Barb.  29-239. 

Jobns.  6-101. 
1896. 

N.  Y.  Ko-ne. 

N.  Y.  Supp.  88-1004. 
1897. 

Hun,  34-112. 

App.  Div.  01-447:  75-127. 

Misc.  4O-.'?0. 

N.  Y.  Supp.  70^70;  77-410;  92- 
122. 

01 V.   Proc.  7-406. 

Abb.   N.    C.    15-231,   462;   29-114. 

Barb.   22-l,Tr. 

Week.  Dig.  14-3G2. 
189S. 

II un,    14-263;   64-610. 
1899. 

N.    Y.    37-106. 

App.   Dlv.   90-423. 

MIko.    19-134. 

N.    Y.    Supp.   80-415. 
1900. 

App.   niv.   15-209. 

N.  Y.  Ann.  Cas.  4-174. 
lfM)2 

N.  *Y.  15-432:  23-405;  24-181; 
35-352;  98-523;  9»-l.'a8;  108- 
166:  110-r)04:  117-542;  142- 
•2iY.\:  101-W6:  104-58,  145; 
100-208 ;    1S2-393 ;    183-397. 

Hull,  40-53S;  49-535;  73-152; 
78-577;   82-307. 

App.  Dlv.  8-510;  11-163;  12-31, 
156,  524;  13-170;  14-51;  21- 
815;  22-.'522:  23-1.35;  24-113; 
20-124:  4r>-309;  52-76;  55- 
11;  57-164,  232;  05-170:  60- 
484;  73-3t«:  79-254:  SO-343: 
83-342;  84-550:  SS-252 ;  89- 
252;  91-584:  94-.35:  »r»-150:  98- 
169,  378.  382;  9f>-004 ;  102- 
607;  105-430;  109-612,  7JH; 
112-14.3,  356.  744:  113-70.  73, 
90,  109:  121-128,  714;  122- 
5S9,   Si 7:   123-:i01. 

Misc.  9-355;  13-08:  10-077;  20- 
m:  33-729;  30-123;  42-615; 
60-482. 

N.  Y.  .Supp.  29-571;  47-235;  48- 
36.  940:  50-r.M>:  03-580;  05- 
49;  00-1108:  0.s-l(»56:  72-."()S. 
1053;  78-296:  82-360:  84-1 0".3: 
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86-50;  87-67,  625,  906;  90-553; 

92-914;    94-203;    96-244;    97- 

1107;  98-867;   100-731 ;  107- 

604. 
St.   Rep'r.  87-556. 
Civ.  Proc.  19-301. 
Abb.  N.  C.  20-293;  81-249. 
N.  Y.  Super.  64-146. 
N.    Y.   Ann.   Cas.    1-387;  4-9;   6- 

121;  9-304,  n.,  885. 
Gonnoly,  1-365. 
1903. 
N.    Y.   98-523;    142-203. 
Him,   49-535:   85-195:  87-411. 
App.    Dlv.    12-31;    23-133;    ao- 

124;    46-309:    47-472:    63-445; 

84-359:   86-477;   88-252;   89- 

252;   94-35:  96-150;  98-382; 

108-260;  121-128,  714, 
Misc.  49*403:  61-320. 
N.  Y.   Supp.  29-571;  34-359;  48- 

940;    03-580;    72-936;    81-356; 

87-006;   88-847;   86-740;   101- 

275. 
Civ.  Proc.  15-347. 
Connoly,  1-365. 
N.  V.  Ann.  Cas.  6-121. 
1904 
N.  Y.  98-523;  110-504;  117-542; 

142-203;    177-384;    183-407. 
Hnn,  78-278;  87-411:  8S-;u54. 
App.    Dlv.    0-43;   8-510;   23-i;r): 

20-124;  31-450;  47-472:  71-14; 

72-1;  73-170.  350;  81-017;  84- 

359;     85-477;     89-252;     94-35; 

98-380  ;      99-185  ;      108-251  ; 

121-128,   714;    122-508. 
MIPC.    13-98;    10-677;   30-703. 
N.  Y.  Supp.  34-359;  52-8,36:  03- 

580  ;  06-1123  ;  70-746,  772  ;  81- 

856;    87-900;    1O0-463;    107- 

401. 
N.  Y.  Add.  Cas.  1-887. 
1905. 
N.  Y.  52-389:  142-203. 
App.    DIr.    20-124:    47-472:    SO- 

-^2;   1O8-J50:   121-128,   714. 
N.  Y.  Supp.  95-740. 
Abb.   N.   C.  31-249. 

19<k;. 

N.   Y.  00-122;  138-517;  155-234. 

Hun,   90-170. 

Misc.  2;i-411;  30-15. 

N.    Y.    Supp.   35-736;   72-39. 
1907. 

N.   Y.  166-393. 

Hun,    45-1 2(»;    02-.553;   79-,360. 

App.  Dlv.  8-453:  17-017;  32-.^i89; 
35-272;  44-304;  49-37;  83-474; 
91 -Ol);    110-13. 

Misc.  31-.31X);  42-76;  45-160. 

N.    Y.    Supp.    55-3:    00-040;   64- 
283  ;    82-401  ;    96-1042. 
190S. 

N.   Y.  24-20:  100-203. 

Hun,   79-3i51. 

App.  Div.  44-804;  83-474. 
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Misc.  48-166. 
N.  Y.  Snpp.  4IO-640. 
1009. 

N.  Y.  104-613;  lHG-364. 
Hun,  89-506. 

Add.  Div.  32-265 ;  70-184  ;  HO- 
OTS; 114-97. 
Misc.    9-71;    19-16:    20-504;    39- 
98  :  44-17  ;  4S-223. 
•  N.  Y.   Supp.  63-:j9(I;  78-901;  89- 
693;  96-568,  665. 
N.   Y.  Ann.  Cas.  0-199, 
1910. 

N.  Y.  38-200;  63-8;  104-106.  618; 

111-349. 
Hun,  34-160;  40-248:  43-412;  51- 

95;  89-556. 
App.    Dlv.   58-303;   73-558;   112- 

744;   114-97. 
Misc.     18-502:     22-110;    34-740; 

4«-214  :    48-223. 
N.   Y.    Supp.   6-942;   48-717:   63- 
391;    70-1049:     .ss-i36;    96- 
665;  98-1002;  9»-6ti9, 
St.  Rep'r.  5-291;  50-323;  53-117. 
Siibd.  1. 

N.  Y.  62-75. 
St.  Rep'r.  29-319. 
Abb.  N.  C.  24-304:  28-01, 
Bnbd.  2. 

N.    Y.   7O-.303:   73-560. 
Hun,  64-622;  80-391. 
Subtl.  3. 

Hun.   60-481. 
1911. 

N.  Y.   14-93;  30-197;  44-50;  64- 

242. 
Hun.  16-307. 
N.  Y.  Super.  67-128. 
1912. 
N.    Y.    63-581:    87-229;    71-443; 

104-613. 
Hun,  72-565. 
1913. 

N.  Y.  112-626;   15;8-09;   18(5-405. 
Urn.    29-253;   41-1G2:   «5-:i(I3. 
App.    Dlv.    17-247:    30-2;t9;    64- 

S7;   117-288. 
Misf.  27-r»9<):  :«0-62.':  3.1-091:  40- 

91;    4«-l.Vi:    60-329;    51-429. 
N.   Y.   Supn.  33-712:  4.'»-.-.S7;  51- 
801  ;     53-349 ;     58-209 ;     93- 
11(H;  98-ftH4:  10<^-4()1. 
St.  Ui'p'r.  3-262;  39-2:j7;  47-781; 

67-582. 
Civ.   Proc.   14-,m3. 
Abb.  N,  C.   18-149:  20-151. 
How.    67-2.">5:    155-4S9. 
N.  Y.  Ann.  Cas.  5-3SMJ:  6-193. 
Snbd.  2. 

N.   Y.   143-571. 
N.  Y.   Ann.  Cna.   1-22. 
Bvbd.  3. 

N.  Y.  52-405. 
Hun.  30-164. 
App.  Div.  83-160. 


Misc.  18-507. 

Abb.  N.  C.  15-432. 

Wook.    Dig.   17-239. 
1914. 

App.   Dlv.  35-428. 

N.   Y.   Supp.   84-810r  86-224. 

St.   Rep'r.   16-811. 

N.  Y.  Ann.  Cas.  6-265. 
191 6. 

N.    Y.   8-148;   73-292:    122-551. 

Hun,   37-533:   40-316.    ^        ^^^ 

App.   Div.   46-567:  72-60;   102- 
^04:  112-.101;  118-243. 

MIsr.   13-72. 

N.  Y.  Supp.  61-1057;  76-336;  88- 
224;   98-382. 
1916. 

Hun.   15-561;  81-80. 
ii>ir. 

N.    Y.   64-437;   64-1,55:    136-454. 
Hun,    16-5.-»5:    18-47:    20-163. 
App.   Div.  35-124;  86-591. 
Misc.     20-G57:    27-502:     28-2f«: 

31-504;    32-677:    39-98;    66- 

573. 
N.   Y.   Supp.  27-285:  46-883:  47- 

650:    66-385:    88-841;    89-149; 

66-:i82;  78-000;  107-310. 
1918. 
N.    Y.    61-542;   74-234;   130-232: 

133-89;  161-3.'3. 
Hun,    25-623:    31-434,    675:    8«- 

12;     54-614;     71-477:    82-576: 

92-431. 
App.    Div.    13-225:    32-226;    86- 

51;  58-280. 
MIso.  6-208:  14-.503:  20-182.  216: 

27-529:   30-720;   33-38;   35-73. 

291. 
N.   Y.   Snpp.  31-7.37:  55-188:  88- 

412;  64-.^96:  71-241,  768. 
Civ.  Proc.  14-126. 
Abb.  N.  C.  21-89. 
1919. 

N.  Y.  ltM».178.  192,  196,  197. 
App.    Dlv.    75-145;    82-4.''.7:    84- 

240;   97-188;  99-482 :   112-219. 
Mtsr.  44-4 !)0  ;  54-283  :  87-99. 
N.  Y.  Supp.  77-373  :  81-835  :  H2- 

6:M.;    89-850;    104-109;    107- 

302. 
N.  Y.  Ann.  Cas.  6-130. 
1920. 

lJKI-178,  192,  196. 

Dlv.   13-225;   32-226;   112- 


i:i3-92;  190-178, 


N.  Y. 
App. 

219, 
N.  Y.  Ann.  Cas.  6-130. 
1921. 

N.  Y.  74-234 

192,  lor,. 
Hun,  12-491. 
App.   Dlv.    13-225;   32-220;    112- 

219. 
Misc.  30-720. 
N.  Y.  Supp.  64-596. 
N.  Y.  Ann.  Cftfi.  6-130. 
1082a 
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1922. 

iN.  Y.  13a-92,  286  ;    lWO-178.   1»2, 
196. 

App.    DIv.    13-225;   32-226:    112- 
219. 

N.  Y.  Supp.  52-973. 

Abb.  N.  C.  29-334. 

F^pyes,  3-562. 

N.  Y.  Ann.  Cas.  6-130. 
1923. 

N.   Y.  190-178,  192,  196. 

App.    DIv.    13-225;   82-228;    112- 
219. 

Misc.  27-529. 

N.  Y.  Supp.  58-412. 

X.  Y.  Ann.  CaB.  6-130. 
1924. 

N.  Y.  190-178,  192,  196. 

App.   Div.   13-225;  32-226;   112- 

N.  Y.*  Ann.  Cas.  6-130. 
1925. 

N.    Y.    125-280;    126-342;    130- 

394:     152-360;     160-377:     171- 

403:    175-432:    177-r*09. 
Hun.  34-143:  60-32:  65-210;  71- 

422.   542;   74-8;   82-90:  89-271. 
App.  Div.  3-185;  l«^-549:  19-.394: 

21-1.^.5:  23-129:  34-74:  25-:i37; 

26-141;    33-6;    34-198:    40-83; 

50-26;  55-41;  58-119.  536:  07- 

868;     68-233;    69-177:    70-406: 

83-107.  118  ;  96-461  ;  102-338. 

340:     104-.->4:     112-607;     113- 

534;  117-666. 
xMlar.  6-407:  25-548;  26-226;  36- 

496;     38-105;     42-629;     48- 

83;   57-368. 
N.  Y.  Supp.  44-767;  47-402;  49- 

1088;   54-479.   480:  56-841;  57- 

632;  61-570;  6:8-659:  67-27;  68- 

161,   651;   73-1 OOS:   74-Si:t:   78- 

779  ;  89-112  ;  92-484  ;  93-340  ; 

95-81. 
1926. 
N.  Y.  11-376.  390:  12-52:  72-.-,S3. 
Hun,   58-284:  74-345:  87-510. 
App.     DIv.     25-93:     47-119;     76- 

361;   88-586. 
Misc.   30-566. 
N.  Y.   Snpp.  34-286:  48-882;  63- 

1027;  86-193. 
1927. 

N.  Y.  107-225. 
Hun,  87-510. 

App.   Div.  47-119;  88-586. 
Misc.  30-566. 

N.  Y.  Supp.  63-1027;  86-193. 
1928. 

App.  DIv.  47-119;  76-361. 
N.   Y.   Supp.   34-286. 
1929. 

N.   Y.   107-225. 
App,   Div.  47-119. 
N.  Y.  Supp.  63-1027. 


1930. 

N.    Y.    10-164;   72-583:  156-136; 

187-8. 
Hnn,  29-44. 

App.  DIv.  87-6;  88-585. 
Misc.   SO-.566. 

N.   Y.   Supp.  63-1027;  86-198. 
1931. 

N.   Y.   75-316;  147-225;  114-318. 
Hun.  73-420:  87-510. 
App.    DIv.  87-4. 
1932. 
N.    Y.   121-194:   141-138. 
Hun,    8-706;   8-313;   16-625;   37- 

303. 
App.   DIv.   1-517;  7-169. 
Misc.  19-171;  24-645;  26-146;  35- 

329:  50-329.  408. 
N.     Y.     Supp.    50-805;    69-538; 

1U8-1044. 
N.  Y.   Super.  59-320. 
1933. 
N.   Y.  4-514;  141-138. 
Hun,  19-569:  37-303. 
App.    Div.    1-517;    62-531;    84- 

.064;   117-291 
Misc.     19-171;     35-329;     50-329, 

408. 
N.   Y.  Supp.  44-194;  66-805;  65- 

478;  82-481;  98-684. 
1934. 
N.   Y.   141-138. 
App.    DIv.    1-517. 
Misc.     19-171;     35-329;     60-329, 

408. 
1985. 
N.   Y.    141-1.38. 


( 


App.    Div.   1-517. 
Ml«c.     19-171;     " 


60-820, 


35-329; 
408 
N.    Y.    Supp.   44-194. 

i9;t6. 

Misc.   19-171;  60-329. 
1937. 

N.   Y.  4-514;  51-1:  92-581;  103- 
274;   121-277;   191-448. 

Hun,  22-228. 

App.  Div.  52-530  ;  84-564  ;   117- 
^ftJ5. 

Misc.   20-413;  27-208:   60-329. 

N.     Y.     Supp.     82-841;     98-684; 
102-317. 
1938. 

App.  Div.  62-530 ;  117-286. 

Misc.  20-413;  60-320. 

N.   Y.   Supp.    102-317. 
1939. 

Hun,  19-184. 

App.  Div.  84-564  ;   117-286. 

Misc.  27-208;  60-329. 

N.    Y.    Supp.    82-841;    102-317. 
1940. 

App.    Div.   117-288. 

Misc.  50-,329. 
1941. 

App.    Div.   117-288. 

Misc.  50-329. 


ions 
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1942. 

N.    Y.    56-685;   70-537:    123-115: 

173-466. 
Hun.  36-290;  64-502. 
App.  DIv.  23-334;  40-38:  61-139; 
*f.  ^■^Ji'/?-305:  83-502. 
MIso.    10-626;   35-364;   40-634 : 

««•  610. 

^A-^-  2jiPP«>V^-  44-393:  47- 
475;  67-534;  70-361;  71-1034; 
T»-r>24  ;  82-432  ;  83-71 ;  103- 

1943.  " 

Hun,  73-4. 

Misc.  86-364. 
1944. 

N.    y.    173-466. 
Hun,  64-504. 
Misc.  36-364. 
N.   Y.  Supp.  71-1034. 
1946. 

App.   DIv.  66-467. 
Misc.  37-519;  40-634  ;  53-611. 
N.  Y.  Sopp.  73-67;  83-71. 
Abb.  N.  e:  24-400. 
1947. 

App.    DIv.  64-615. 
MI  HO.   36-462. 
N.    Y.    Supp.   72-291. 
1948. 
N.   Y.  67-161:   128-180:   163-384. 
Hun.  34-163;  38-237;  40-394;  90- 

148. 
App.    DIv.    8-468:    41-r»J>« :    76- 

408;  118-179,  622;  119-419. 
Mi?«<>.      19-673;      20-148;     :87-,V'l  • 

43-185;  63-;?ri0;   54-131. 
^\L    ^"Pn-    44-42:   rt«-7S4:    75- 
10i«;    78-779;    103-146.    465' 
104-447;   105-844. 
St.    R(>p'r.   48-697. 
Civ.   Proc.  6-410. 
Abb.    N.   C.    22-211 
N.   Y.  Ann.  Cas.  4-369. 
Sobd.  1. 

N.    Y.    55-525:    122-197. 

Hun.  78-,'t45. 

App.   Div.  32-51;  100-565;118- 

179. 
N.    Y.    Supp.  29-619:  62-281. 
Abb.   N.   C.  27-261. 
Snbd.  3. 
N.  Y.  96-317;  141-236. 
Hun.   25-16;    27-.529;   30-322 
MlRc.  10-249 
St.   Rep'r.  62-318. 
1949. 
N     T.    65-525;    57-161;    128-129 
N.    Y.    Supp.    104-447;    105-844. 
Hun,   1 5-204 :   1  <{-2in 
App.   Div.   8-468;    119-420 
Misc.  63-470;  54-131 
I950. 

N.   Y.  36-569;  40-511:  67-161 
App.  DIv.  33-27;/. 


Koyos.   2-111. 

N.   Y.  Ann.  Cas.  6-260. 
1951. 

N.   Y.   73-535. 
1962. 

How.  Pr.  11-418. 

Hnrb.  26-437. 
1953. 

N.   Y.  101-539. 

Hnn,  32-612. 
1964. 

App.  Div.  119-422. 

Misc.  43-188;  64-182. 
1956. 

App.  DIv.  6-415. 
1956. 

N.   Y.  128-129. 

App.  DIv.  8-469. 
1967. 

N.   Y.  9-349. 

App.   Dfv.    123-37. 

N.  Y.  Supp.   107-868. 

Hun,  9-708. 
1958. 

MImc.  35-717. 

N.  Y.  Ann.  Cas.  6-260. 
1961. 

N.  Y.  89-506. 
1902. 

Hun.  58-243:  c«-211. 

*—     DIv.    62-.'S05:    114-225. 
Supp.   lOO-Sl. 


1965. 

N.  Y. 
1966. 

N.    Y. 


67-585. 


...    ^.   87-.586;   69-83. 

Hun,   7-114;   40-197. 
1909. 

N.    Y.    68-202:    12-522;    134-301 

Hun,  64-438:  58-243 

App.    DIv.   37-121. 

N.    Y.   Supp.   66-1130. 
1977. 

N.    Y.    139-471. 
1983. 

N.  Y.  27-45;  49-125:  62-576:  56- 
625;    62-186;    80-117;    101^539. 


Hun,   90-148. 
Misc.   19-673. 
198  4. 
Hun,  40»316. 
App.   Div.   30-96;  44-463 
Misc.   37-521. 

19S'6^"  ^"^^*   ''^^^^^ 

N.  Y.  62-576. 
1980. 

N.   Y.  Supp.   104*447 

App.      Div.      61 
119-419. 

Misc.   64-132. 

Civ.   Proc.   2-295. 
1991. 

Misc.  8-153:  34-25,  84. 

N    Y.  Supp.  29-329;  69-46t 

Civ.  Ppoc.  23-419.        ^'^'^^^ 
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1902. 

Misc.    57-31. 

N.  Y.  Siipp.  lOT-1020. 

Civ.   Proc.  6-297. 

ioe». 

N.   Y.   129-360. 
App.   Dlv.  85-412. 
1994. 

Ado.  niv.  4»-o«0:  85-409. 
Misc.   35-«7«:   40-134. 
N     y.    Fltipp.    62-807;    72-860; 
101»-821. 
1995. 

Misc.  29-55. 
N.  Y.  Supp.  61-961. 
1997. 

N.   Y.   135-522. 

App.    Dlv.    10-394;    25-110:    50- 

489;  88-586. 
N.  Y.  Supp.  85-193. 
1998. 

N.  Y.  Supp.  82-401. 
1999. 

Civ.    Proc.   15-19.   370. 
21NN>. 

Misc.   57-34. 
N.  Y.  Supp.  107-1020. 
200». 

Civ.   Proc.  15-19. 
2<M>4. 

Civ.   Proc.   15-19. 
Misc.  57-35. 

Supp.  107-1020. 


57-35. 

Supp.  107-1020. 

Supp.  107-949. 
Div.   128-274. 

188-476. 

14-33. 

183-475. 
Supp.  35-237. 


N.  Y 
2006. 

Hun,  64-376;  76-120. 
Misc.   8-153. 
20O6. 

Misc. 
'  N.  Y, 
24N»7. 
N.  Y 
App 
2008. 
N.  Y. 
Misc. 
2011. 
N.  Y, 
N.  Y. 
201 5. 

N.  Y.  122-238;  187-418. 

Hun,   88-260. 

App.     Dlv.    31-122;    57-143,    384; 

75-365;   77-149;   86-12. 
Misc.  13-678.  _ 

N.  Y.  Supp.  68-279;  78-175,  1026. 
Abb.  N.  C.  29-182. 
2016. 

N.  Y.  133-210. 

Hun,  84-169. 

App.  Dlv.  23-384;  75-365;  86-12; 

93-197. 
Misc.    14-617;    27-458. 
N.  Y.  Supp.  58-118;  78-175;  83- 

245. 
Civ.  Proc.  11-15*0. 
Week.  Dig.  22-505. 

t033b 


Snbd.  2. 

Hun,   32-537;   38-282:   88-260. 
App.   Div.  28-386. 
2017. 

N.   Y.   135-81. 

Hun.  59-323.  ^_  ^„^      ^ 

App.    Dlv.    82-184;    47-385:    68- 

^22;  75-365. 
Misc.   19-678:  2»-4r).5. 
N    Y.  Supp.  61-1003;  62-211;  74- 

70;  78-175. 
St.  Rep'r.  36-750. 
Abb.   N.   C.  29-177. 
Snbd.  8. 

Hun,  46-409. 
201S. 

App.  Div.  75-865. 
N.  Y.  Supp.  78-175. 

^%\.  89-460:   186-172;   187-418. 
App.    Div.    47-387;    57-151;    75- 

365;  86-12.  ^^  ^^ 
Misc.  21»-4r)5;  57-34. 
N    Y.  Supp.  «1-10J>3;  78-175:  83- 

"245  ;  IO7-1020. 

Civ.    Proc.  6-299. 

How.  59-287. 

Subd.  1.  _ 

App.  Div,  31-122. 

Snbd.  5. 

N.  y.  170-53. 

**App.    Dlv.    47-384;    75-365;    94- 
402. 

N^^Y.'^'supp.    78-175;    88-343; 
1O7-10J0. 
2021* 

App.  Div.  75..m-i:  94-403. 
\.  Y.  Supp.  78-175. 
2022. 

App.  Div.  75-3&"»;  94-403. 
Misc.  8-ir>3. 
N.  Y.  Supp.  78-175. 
2028. 

App.  Div.  75-36.^. 
n:  Y.  Supp.  78-175. 
2024. 

App.  Dlv.  75-365. 
MISC.  57-83. 
N.  Y.  Supp.  78-175. 
2025. 

App.  Dlv.  75-363. 
N.  Y.  Supp.  78-175. 
2026. 

N.   Y.   186-173. 
App.    Dlv.    47-385; 

75-365. 
Misc.    8-153;   29-455. 
N    Y.  Supp.  29-320;  61-1094:  62- 
*208;  78-175. 
Snbd.    1- 

N.  Y.  Supp.  68-201. 
2027. 

App.  Dlv.  75-3(r. 

Mlsc.  19-678;  f^7-;^^.. 

NY    Supp.   78-175;  107-1020. 


( 


57-142.    181; 


NOTES. 


107- 1020. 


:  79-1040:  8S- 
18-214,    313. 


2028. 

Ar*?P-  ^Ir-  81-122:  76-305. 
Misc.  10-678 :  57-40. 

2oV'  ^"''''-   ^^-^^^ 

App.  DIv.  75-365. 
^^N.J.  S«pp.  78.175. 

App.  DIv.  76-365. 
20?1.^-  ""'^P-  ^«-"5. 
N    Y.  100-20:  111-584. 
Ifiin.    81 -.^41:   80-73 

Misc.  32-218 

^ow.  67.1U. 

N.  Y.  07-212. 

Hun.  26-307.  590:  92-379 

MIsr.    a7-f}3o 
N.^T.  ajjgp.  70-286 
Olv.    Proc.    11-180; 

mJi??'.^'   S.   1-135. 
nvbcl.  1. 

Hnn.  34-465 

Sabd.  2. 

N.    Y.   100-20 

Hnn.    84-303. 
261:  92-477 

App.   niv.   0-421:  23-386. 

Misc.   24-r»32 

N;   Y.  Siipp.  34-734. 

Civ.    Proc.    7-409 
^  Abb.   N.   C.   15-463. 
Siibd.  3. 

Hnn.  32-594 

Misc.   8-158.   166. 
Svbd.   4. 

zosS?'  ^^^''-  ^2^-314. 

^'jV  1^00-20:  142-aTO;  162-442; 

"^J-  ^'P-!^'^    ®'*-393.    466;    40- 
44;  e4-4ao. 

App.   Dlv.   0-421:  57-148. 

Misc.  24-.-..'>2 

N    Y.   Sup,,.  83-136. 

5;-  ^^P  «*.  40-598. 

^t""-  PJ?<^-  0-406:  13-313. 

How    N.  S.  1-135. 
BQbd.  1. 

S.    Y.    100-23 

Hun,  48-590. 
Sabd.  3. 

Hun,    25-590. 

St    Rep'r.  46-577. 
Sobd.  4. 

Hun,   25-590:   4S-590 

Sabd.  5. 

Huo.  48-590, 


128-186. 
465;    81-341: 


88- 


Snbd.  6. 

2034?*   ^^^'  ^"^^'  8«-104. 
N.   Y.  100-20;  128-180. 
Hun,  25-587;  64-455:  75-281:  02- 

379,  477. 
App-  Dlv.  6-421:  28-386:  57-14a 
Misc.   8-166. 
_  Abb.  N.   C.   15-461. 
2035. 

App.   DIv.  57-148. 
Misc.   61-396. 
2036. 

Hun.  50-243. 
N.   Y.   Supp.   100-503. 
2037. 

N.   Y.   100-20. 
Ilnn,  77-96. 
Civ.  Proc.  14-28. 
^  Cr.  Rep.  3-547. 
2038. 

N.  Y.   162-441. 

Hnn,  48-166. 

Misc.  50-510. 

N.  Y  Supp.  61-1095  ;  86-887 ;  00- 

153. 
St.  Rep'r.  53-936. 
Civ.   Proc.   14-244. 
Sabd.  1. 
N.   Y.   111-587. 
Hun,   47-600. 
App.   DIv.   38-113. 
Misc.  29-455. 
Sabd.  2. 

Hun.  41-194. 
App.   Div.  37-71. 
2039. 

N.    Y.    128-180. 
App.    Dlv.    6-417;    58-185. 
Misc.   33-400:   34-699. 
N.  Y.  Supp.  68-59. 
Civ.  Proc.   14-28. 
2041. 

Misc.  8-153;  34-25. 

N.   Y.   Supp.  29-829:  00-461. 

App.  Dlv.  67-151. 
20.'t0. 

Misc.   10-249. 

Civ.   Proc.  13-193. 
Sabd.  1. 

App.    Div.    11-320. 
2054. 

Hun.   41-188. 

Cr.  Rep.  4-280. 
2057. 

Hnn.    41-ias. 

Cr.  Rep.  4-289. 
2058. 

N.  y.   96-381  :   188-440. 

App.    Dlv.   6-41»4;    104-48 ;    120- 
"17. 

N.   Y.  Supp.  93-277. 
2059. 

N.   Y.   107-G«7. 

N.  Y.  Supp.  109-681. 
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NOTBS. 


2-103. 
14-241. 


104-48. 


136-76. 

50-479;  63-514. 
Dlv.   20-27;  50-288. 
Supp.  4G-645;  63-983. 
N.  C.  20-177. 


102-85;   186-522; 


App.  Dlv. 
Cfv.  Proc. 
2060. 

App.   Dlv.   68-234. 

Cr.  Bep.  3-457. 
2060. 

App.  Dlv.  31-122 
2067. 

N.   Y.  1-12-278. 

Hun,   66-288;  70-562. 

App.  Div.  77-515 ;  67-515 ;  107- 
229;    120-98. 

Misc.  31-oo0. 

N.  Y.  Supp.  65-559 ;  04-1101. 

CAv.  Proc.   15-379. 

N.  Y.  Super.  54-184. 
206S. 

N.  ■  Y. 

Hun. 

Abb. 
2060. 

N.  Y.   135-76. 
2070. 

N.    Y.  00-620; 

140-228.  418. 
Hun,     34-584;    47-545;     65-296; 

70-563;  01-311. 
App.    Div.   6-254;   8-552;    12-506, 

637;    aO-60,    342;    S8-324,    629; 

36-519;     44-400;     48-560:    40- 

124;  52-180:  53-94:  70-43:  85- 

409  ;  Oe-94  ;  107-229  ;  120-98. 
Misc.     12-469;     14-42,    213;     16- 

306:     17-674;    19-673;    27-337; 

83-701;    30-369,    454;    42-117; 

51-75. 
N.  Y.  Supp.  36-909;  46-727,  898; 

60-703;    62-807:    65-58,     926; 

68-1106;   79-828;  94-1101. 
N.   Y.  Auu.  Cas.  6-335. 
2071. 

App.  Div.  44-401. 
AIlsc.    54-344. 

N.   Y.  Supp.  60-703;  104-122. 
N.   Y.  Super.  54-184. 
2072. 

Hun,  70-562. 
riv.  Proc.  10-175. 
2073. 

Hun.  80-458. 
2074. 

Hun,  80-453. 
2075. 

Hun,  50-105;  80-454. 

App.    Div.   6-28;    104i-566;    114- 

171. 
N.  Y.  Supp.  04-754;  90-593. 
Civ.  Proc.  15-379. 
2076. 

N.  Y.  164-289. 

App.     Div.    6-28:    20-9:    38-414; 

50-288;   67-446;    74-217;    114- 

171. 
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Mi.sc'.  22-384:   27-570. 

N.  Y.  Bupp.  99-693. 

N.  Y.   Super.  54-184. 

Week.   Dig.  11-87. 
2077. 

Hun,  46-296. 

App.    Dlv.   6-28;   20-12;   45-153: 
89-92. 

N.  Y.  Supp.  61-149:  85-438. 

St.  Rep'r.  11-403. 
2078. 

Dlv.  89-02. 


207^. 

Misc.  27-339. 
N.  Y.  Super.  54-184. 
2080. 

Hun,  90-530. 
App.   Dl/.  50-288. 
N.  Y.  Supp.  63-903. 
2082. 

N.    Y.   150-280. 

Hun,   01-319. 

App.     Div.    24-567;    37-414;    45- 

153:   '46-314:    52-375;    74-217; 

77-500;    78-347;    82-571;    113- 

310;    J  23-27  8. 
Misc.    13-734;   20-28,   39;   28-40 

33-352. 
N.  Y.  Supp.  49-760;  61-149,  (>:«•; 

68-446;    78-1051;    79-989;    91- 

900;    107-1101. 
Civ.  Proc.  19-416. 
N.  Y.  Super.  53-66w 
2083. 
Hun.  91-319. 
App.     Div.    44-453;    74-217; 

iiOO;    78-344;  123-2X8. 
Ml8c.  12-470;  13-734;  20-29; 

183. 
N.    y'  Supp.   35-213;  61-41; 

521 ;     78-1051  ;    79-989  ; 

900;    107-1101. 
St.  Repr.  3-202. 
\.   Y.  Super.  54-184. 
How.  61-57. 
N.  Y.  Ann.  Caa.  6-248. 

ao84. 

Hun.  50-479. 

App.  Dlv.  74-217;  77-.'i00 ;  li.*- 
278 

Misc.* 33-352:  45-182. 

N.  Y.  Supp.  77-521;  78-1051;  91- 

900;  1O7-1101. 
2085. 

App.  Dlv,  113-316. 
2086. 

Hun,   73-303;  83-239. 

App.   Dlv.   39-G39;    42-251;     68- 
350;  95-77. 

Misc.  9-406;  33-352. 

N.  Y.  Supp.  68-446,  1101;  88-493. 

How.  64-S23. 
2087. 

N.   Y.   77-505. 

App.   Dlv.   46-314;   48-432;    113- 


i 


77- 
46- 


77- 
91- 


NOTES. 


2088. 

N.   T.   118-101;  161-388. 
Hun,  01-319. 

App.  Dlv.  0-59;  »<»-ll  ;  1 10-850 
^^JH^A  *»-734;  20-28:  J*l-560;  38- 
o9o. 

^\,1-  ^"PP-  35-213;  40-760;  «4- 
681. 
2000. 

N.   T.   133-222;   142-278;    184- 
32. 
2091. 

N.   Y.  180-394. 
App.  Div.   105-602. 
N.    Y.    Supp.    lOtt-321. 
2002. 

184-32. 
Dlv.   112-429. 
32-4. 
Supp.   00-129;   08-557. 


N.  Y. 
App. 
Misc. 
N.  Y 
2003. 
N.  Y 


...  -.  181-32. 
Mi8C.  32-4. 
Week.   nig.   10-394. 
2094. 

N.  Y.  184-32. 
App.   Div    51-104. 
200S. 

N.  Y.  184-32. 
209O. 

N.  Y.  184-32. 
2007. 

App.    Dlv.    55-260. 
Misc.    41-200;    54-31. 
Week.  Dig.   10-394. 
N.   Y.   Supp.    103-1081. 
2000. 

App.  Dlv.   113-316. 
Misc.  41-290,  431. 
2100. 

App.   Dlv.   73-349;   70-24. 
N.   \.  .Siipp.  70-905. 
How.   01-514. 
2101. 

App.    Div.    120-S18. 
N.   Y.  Supp.   1O5-809, 
21 02. 

N.   Y.    180-394. 
App.    Div.    120-818. 
N.  Y.  Kupp.   105-809. 
2110. 

How.  07-124. 
2120. 

N.  Y.  48-513;  51-442;  63-547- 
66-(K)0;  08-463;  70-582;  85- 
eu>ii;  105-109:  100-64.  671' 
110-495;  112-r,(>8;  121-55t; 
131-468;  13J»-o5:  147-:W7: 
162-311,  430:  153-381;  l.%4- 
437;  158-421;  100-47,  473- 
108-488.  '  ' 

Hun  25-602;  44-172;  58-160, 
598;   72-309.  ' 

-^PJ^  .SJ^- ..l-^'^'*:  7-294:  20-3: 
27-532;  32-liS2;  43-378;  44- 
241;    61-200;    03-436;    08-197; 
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77-149;   81-118:    86-276:    lOl- 
427;    llO-KOl;    l23-.'^94;  124-1.V> 
MiBC.   30-643;   51-191;   53-367/ 
N.    Y.    Supp.   0-231;  68-049:   oo 
615  ;  71-700  ;  74-94  ;  O4-1107  : 
108-49.   726.  • 

St.   Rep'r.  35-413;   70-844. 
ClT.   Proc.   18-318;  30-398. 
Abb.   N.  C.   14-495. 
Snbd.  2. 

Hun,   68-598;  72-360 
App.  Dlv.  41-546;  107-274. 
Misc.   27-39. 
St,  Rep'r.  38-730. 
2121. 
N.    Y.    148-166;    162-216;    lOO- 

462. 
Hun.  88-139. 

App    Dlv.  4-544:  22-in;  77-1.50. 
N.    Y.   Supp.   47-1023. 
2122. 

N.   Y.  166-473. 

Hun.  40-476;  68-598;  61-88;  88- 

139. 
App.    Dlv.    4-544:    77-150;    101- 

427;   106-46;    112-98. 
N.  Y.  Supp.  34-.-'.02:  40-840;  71- 

1045;  02-22;  07-1115. 
St.    Kep'r.   32-543;  39-615. 
Sabd.  1. 

N.    Y.    104-370;    140-1;    160-210 

Hun.  21-527;  88-1.38. 

App.   Dlv.   4-265:  26-93,   48-540; 

«7-136;  64-239. 
N.  Y.  Supp.  4M>-12T. 
St.   Rppr.  36-1004. 
Bvbd.  2. 

N.   Y.  129-549;  162-2ia 

Hun,    28-329;     57-282;     60-232: 

61-GO. 
App.   Div.  4-265;  8-307. 
Misc.   27-458. 
St.    Rep'r.    36-1004;    38-22.    730; 

39-610.  739.  ^ 

Civ.  Proo.  16-128. 
Abb.  N.  C.  14-405. 
Sabd.  3. 

App.  Dlv.  106-46. 
St.   Rep'r.   8-722;  20-368;  33-29 
2123. 

App.  Dlv.  77-150. 
2124. 

App.  Div.  62-492;  77-15a 
N.  Y.  Supp.  71-137. 
2125. 

N.    Y.    126-360;    152-398;    166- 

163. 
Hun,     22-551;     47-407;     64-206* 

66-93;  82-6. 
App.  Dlv.  6-468;  22-165;  33- 
278:  41-497;  47-.V>2:  51-202- 
53-624:  77-150:  83-rtl:  87-59- 
100-1S4.  191:  102-S34;  106-' 
46,   nO;    122-284 

^421118"*'"^^®'    ^^^^^'    88-603; 


NOTES. 


N.    T.    finpp.    80-1107;    63-739; 
5S-670:    eO-614.    lOOfi;    62-662; 
64-269.    676;    82-626;    91-675; 
9*^-444  ;  94-819  ;  96-897  ;  106- 
968. 
St.   Rep'r.  69-688. 
N.  Y.  Ann.  Cas.  2-246. 
2126. 

N.  y.  126-363. 
Hnn.   22-515. 
A  pp.  Dlv.  77-150. 
St.  Rep'r.  32-543. 
Week.   Dig.    10-290;    11-116. 
Sabd.  3. 

N.  T.  Supp.  8-142. 

a*2B7. 

N.    Y.    102-630;    104-369;    186- 

245. 
Hun,  76-149;  82-339. 
App.     Dlv.     16-56:     17-203;     23- 
174;  27-533;  30-52:  64-239:  76- 
144;     77-150;     87-59;     99-414; 
100-190,    191. 
Misc.  9-251:  80-643;  40-134. 
N.  Y.  Supp.  50-506:  71-1044;  78- 
942;    81-320;    91-268;    107- 
689. 
2128. 

App.  DiT.  30-53;  77-150. 
2129. 

N.  Y.  97-37. 

Hnn,  26-186;  80-488. 

App.  Dlv.  1-187;  17-202;  76-569; 

77-150. 
MlBO.  40-135. 

N.  Y.  Supp.  80-494;  78-333;  81- 
280. 
2180. 

App.  Dlv.   77-150. 
2131. 

Hun,  48-602. 

App.   Dlv.   .14-597;  77-150. 
Misc.  39-452. 
N.   Y.   Supp.  80-194. 
Ahb.  N.  O.  10-33. 
2132. 

N.    Y.    169-486. 
Hnn.  40-176. 
App.  Dlv.  77-150. 
2133. 

N.  Y.  181-306. 
Hun,   64-206. 

App.  Dlv.  r.8-345;  77-150. 
N.   y.    Supp.   68-1058. 
2134. 

N.  Y.   143-167. 

App.  Div.  77-149;  99-415;  103- 

395;    111-305. 
N.   Y.   Supp.   91-258;  92-1112. 
2135. 

N.  Y.  112-236;  149-554. 
Hun,   64-837. 

App.  Dlv.  50-59:  53-342:  77-1.10; 
78-434  ;  86-282  ;  99-415  ;  103- 
395;  111-396. 
Misc.    7-217;    57-30. 


N.    Y.    Supp.    80-300;    92-1112; 

97-700;   106-1079. 
Civ.  Ppoc.  19-318. 
2136. 

N.  Y.  73-437. 

Hun,  6-C25,  652;  80-487. 

App.    Dlv.    17-562;    46-504;    76- 

569;  77-150;  78-434. 
N.  Y.  Supp,  30-494;  78-333;  80- 

300. 
Ahb.  N.  C.  10-88. 
Week.  Dig.  10-390. 
2137. 

N.  Y.  110-509;  181-306. 
Hun,  92-14. 
App.    Dlv.  77-150. 
Misc.    10-135. 
N.  Y.  Supp.  81-280. 
ii'.VH. 
N.     Y.    106-64;     119-502;     149- 

554;    166-170. 
Hun.    19-G:  25-111;   72-360;  86- 

615;  90-53:  91-98.  234. 
App.   Dlv.  27-75;  46-r.4)4:  60-58: 
51-198:     53-342.     617;     68-345; 
77-150;  83-52:  86-280:  97-285; 
99-415;    113-316;    114-169. 
Misc.   14-177. 

N.    Y.   Supp.   25-874;  35-89.  463; 
61-400;    65-707;    68-1058;    89- 
929;  91-258. 
2139. 

Hun,  61-85;  91-99. 

App.    Dly.   89-34;   46-605;   77- 

150;  99-415. 
Misc.    14-178. 


{ 


N.   y.  Supp.  25-874;  36-463;  64- 
436;  61-400;  91-258. 
2140. 

N.    y.     72-415;     82-358;     98-97; 
97-203;     98-;{35;     100-85,   680; 

126-157,     3f>4;     151-664;     152- 

317;  166-164,  476. 
Hun,     24-69;     29-126;       38-273; 

45-56,     310;     47-451;     81-313; 

84-(i6. 
App.    Dlv.    2-444;    5-526:    30-53; 

86-75;    37-45;    64-615:    74-r>S. 

604;     77-150;     7H-2.-)9:    86-313; 

92-245:     96-3;     98-620;     101- 

218,    431;    106-232;    110-3,    70; 

114-356;  124-155. 
Misc.   4-326;  7-206;    14-119;  89- 

450. 
N.   Y.  Supp.  26-874:  66-198:  80- 

194:    85-482;    87-72:    88-1060: 

90-194:    91-715:    96-597,    862; 

99-1045;    108-720. 
St.    R'^p'r.  9-609;  49-48;  69-623; 

70-S46. 
Abb.   N.  C.  17-366:  20-48. 
Wcfk.    Dig.  13-207;   16-156;  17- 

109. 
N.  Y.  Ann.  Cas.  2-246. 
Snbd.  1. 

N.   Y.    143-167. 
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NOTES. 


Huo,   58-598. 

St.    Rep'r.  :i*'S.413. 

Civ.   Pror.  9-338. 
Sabd.  a. 

Hun.   58-598. 

St.  Rep'r.  35-413. 
Svbd.  8. 

Him,     3 1-321* ;     30-185;     44 
47-452;    5S-5U8;     74-170; 


■576; 
85- 


App.    DIv.    4-281:  32-182. 
N.   Y.  Supp.  23-113. 
Civ.  Proc.  W-338. 
Svbd.  4. 

N.   Y.   112-609:   llJ>-507. 
App.    Div.    1-534;  4-266;    26-505. 
Misc.    14-229. 
St.   Rep'r.  3«-99G.  ' 

Snbd.  5. 
N.  Y.  92-306:  106-262;  110-498; 

119-507;   123-637;    142-;?54. 
Hun.     25-603;     44-293;     CM>-234; 

74-254;   92-589. 
App.  Div.  2-538 ;  4-266  ;  42-308  ; 

10«-607. 
Misc.    7-2M);    lft-22;    14-229. 
N.  Y.  Supp.  6-305  ;  94-366,  477. 
St.    Repr.    11-577;    15-110;    20- 
913;    27-87,    131;    32-8,'^):    83- 
066;  36-991);  39-613;  48-202. 
Abb.  N.  C.  17-372. 
2141. 

N.  Y.  10«-8J»;  106-257;  110-494; 

112-507;    126-147,    360. 
Hun,     42-581:     44-293;     60-234; 

61-64;    81-313;    KN-140. 
App.    niv.    1-70;   22-174:   39-247; 

77-149;  80-283;    124-155. 
Misc.  7-206. 
2142. 

N.    Y.    132-367. 
App.   DIv.  77-149. 
2143. 

App.    Div.   42-251;   77-150;   114- 

liO. 
N.   Y.    Supp.   49-207;   59-10;   99- 

679. 
Abb.  N.  C.  18-246. 
2144. 

Hun,   22-470. 
App.  DIv,  77-150. 
Misc.  30-643. 
2145. 

App.  Div.  77-149. 
2146. 

Div.  4-544;  77-149. 


2149. 

N.    Y.   121-241. 

App.    Div.  4-305. 

MiRC.   11-611. 
2150. 

App.   Div.   4-305. 

Misc.   11-612. 

N.  Y.  Supp.  32-927. 
2151. 

69-294. 


N.   Y 
2152. 

N.  Y 
App. 
Misc. 


App. 
2147. 

Hun. 
App. 
2148. 

N.  Y 
Hun. 
Ap^. 

Misc. 


40-176. 
DIv.  77-150. 

143-223. 

82-258. 
Div.   57-151: 

34-25. 


61-515. 

Div.    4-303;    41-662. 

11-612. 

58-742. 


N.   Y.   Supp. 
2153. 

App.    Div.   41-584. 

Mlac.    11-611. 
2158. 

N.   Y.  40-97,  102. 
21 60. 

N.    Y.    Supp.   58-742. 
Snbd.  1. 

App.    Div.   41-584. 
Sa1»d.  2. 

App.   DIv.  4-307. 
Sabd.  3. 

App.    Div.  4-307. 
2162. 

N.    Y.   4(i-236. 

Abb.    N.   C.  27-19. 
Svbd.  2. 

Civ.   Proc.  18-157. 
Svbd.  3. 

App.   Div.  4-.308. 
2163. 

N.   Y.  46-236. 

App.    Div.   4-307. 
2165. 
Snbd.  1. 

CMv.  Proc.   18-158. 
Snbd.  2. 

Hun,  39-.m->;  48-488. 

St.   Rep'r.  1-71. 

Civ.  Proc.  9-195. 
2168. 

N.  Y.  Ann.  Cas.  0-260. 
2173. 

N.    Y.   69-215. 

Misc.  41-307. 
2174. 
Svbd.  1. 

App.  Div.  4-306. 
2175. 

N.   Y.  54-210. 
2177. 

N.   Y.   69-614. 
2178. 

Hun,  16-192. 

Barb.  28-416. 


2182. 

N.  Y.  121-241. 
2185. 

77-149;    86-  |      Misc.  39-762. 
2186. 
I      N.  Y.  84-410. 
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NOTES. 


App. 

DlV.  41-585. 

n:  r. 

Supp.  58-742. 

Subd. 

4. 

Abb. 

N.  C.  27-19. 

2187. 

Misc. 

11-611. 

2188. 

N.   Y. 

70-5. 

Olr. 

Proc.   8-29. 

2191. 

(Mv. 

Proc.  8-29. 

21»8. 

N.   Y 

Ann.  Cas.  6-260. 

2104. 

Civ. 

Proc.  8-29. 

2197. 

How. 

31-115. 

2200. 

App. 

DIv.   42-315:   47-382. 

N.  Y. 

Supp.  69-200. 

Civ. 

Proc.   19-23. 

2201. 

Hun. 

39-27. 

Weeh 

.   Dig.  23-69. 

2202. 

App. 

Div.  40-541. 

2203. 

N.    Y 

.    114-23. 

Hud. 

23-179. 

App. 

DIv.  40-541, 

Misc. 

7-467. 

N.  Y 

Supp.  KK-42. 

S2U4. 

N.   Y 

114-23. 

App. 

Dlv.  40-541:  92-133. 

St.  Rep'r.  6-417. 

Civ. 

Proc.  8-5:  0-17. 

Weeli 

:.  Dig.  26-233. 

220R. 

App. 

DIv.  92-l,S3. 

N.  Y 

Supp.  87-316. 

2208. 

App. 
Misc. 

Dlv.  40-542;  92-134. 

7-467. 

Civ. 

Proc.   19-23. 

Abb. 

N.   C.  17-277. 

2210. 

N.  Y 

.  69-215. 

2212. 

N.   Y 

.  46-236. 

St.  Rep*r;  0-417. 

2213. 

App. 

Dlv.  42-315. 

2218. 

App. 

DIv.  42-315;  47-383. 

N.-Y 

Supp.  59-200. 

2280. 

N.   Y 

.  Supp.  82-470. 

2231. 

N.    Y.   28-55:  169-390. 

Hun.   25-270;  49-346;   56-241; 

1M»-541. 
App.    Dlv.    52-144;    54-628:    50- 

539;     64-373;     68-116:     76-9G; 

91-433;     112-114,    119;    119- 

527. 


BA-580; 


23- 


52- 
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Misc.    9-47,    96;    10-746;    19-521; 

21-479:    27-725:     37-480:     39- 

347  ;  40-548  ;  41-632  ;  48-660  ; 

46-254;    47-632;    50-149,    641. 

N.   Y.   Supp.   19-33:^*:   47-563:  59- 

712;    72-103;    74-243;    75-1080: 

84-580  :        86-335  ;        88-252  ; 

1O9-808. 

St.  Kep'r.  23-61;  40-679;  52-421. 

Civ.    Proc.    14-347;    16-447:    17- 

227;  19-217. 
Da  I  v.  13-275. 
N.  Y.  Ann.  Cas.  9-261. 
Sabcl.  1. 
N.     Y.    38-451;    44-489; 
76-.301,  574;  127-175. 
Hun,  87-3. 

App.   Dlv.  5-500;  B2-141. 
MIsr.  s-isiJ:  11-351;  26-722;  27- 

536;  42-226. 
N.    i.    hupp.   9-24;   64-1057;   91- 

712. 
St.  Rep'r.  63-58. 
Week.    Dig.    20-867. 
Snbtl.  2. 

Hun,   69-591. 

App.    Dlv.    11-264:    41-382;    68- 

117. 
Misc.    20-349.    612;    22-739: 

645;   24-734;   26-598. 
N.    Y.    Supp.    5-364:   46-918: 
107;    63-785;    56-155;     58-493; 
82-984;    86-16;    102-518. 
St.    Rep'r.    29-654;    49-717;    62- 
490;  53-389. 
Sabd.  3. 
Misc.   11-355. 
N.  Y.  Supp.   104-748. 
St.  Rep'r.  29-654. 
Civ.   Proc.   8-178:   18-418. 
Snbd.  4. 

Abb.  N.  C.  21-312. 
Daly,  11-158. 
Snbd.  5. 

Misc.    16-60;    19-540;    60-149. 
N.   Y.   Supp.  98-194. 
2232. 

N.   Y.   182-234. 

Hun,  34-340. 

App.    Dlv.    76-96:    119-12. 

N.    Y.    Supp.    56-701;    61-524; 

96-775;    fo»-H(KS. 
Civ.    Proc.   9-429;    12-359. 
N.  Y.  Ann.  Cas.  9-201. 
Snbd.  1. 

N.  Y.  84-287;  182-234. 
Misc.  26-680. 
N.  Y.  Supp.  83-1067. 
Snbd.  2. 

Hun.  52-350:  85-452. 
App.   Dlv.  46-210. 
Misc.   24-735;  48-187. 
Snbd.  3. 
H\m,  69-90. 
Misc.    18-418. 
St.  Rep'r.  63-69. 


( 


NOTBS. 


Snbcl.  4. 
Hon,  41-101. 
App.  Dlv.  »2-217:  62-269;  87-63. 

St.  Rep'r.  15-9C8. 
Abb.  N.  C.  16-85. 


N.  Y.   139-568. 

Hun,  73-409. 

App.   Dlv.  60-437;  76-96;   102- 

271. 
Misc.  0-453. 

N.  Y.  Supp.  92-460;  lUtt-808. 
Abb.    N.    C.   20-56. 
V.  Y.  Ann.  Cas.  9-261, 
2234. 

N.  Y.   183-229. 
Hun,  28-284. 
App.   Dlv.  68-118;  76-96. 
Misc.   12-150. 
How.  60-439;  59-432. 
N.  Y.  Ann.  Cas.  9-261. 
2236. 

Hun,  67-234,  501. 
App     Dlv.    41-383:    46-140;    60- 
437:     53-.-ill:     54-nO:     64-373; 
76-96;    83-157;    105-553;    118- 
721;   122-585. 
Misc.  9-453;  10-746:  12-637;  14- 
29;  16-320:  18-241;  20-139,  350; 
22-232,    234:    2.^-672.    6.S4:    28- 
530:  37-480:   40-204;    42-406; 
62-150;    66-24f-.    66-464. 
N.   Y.  Supp.  30-248:  36-145:  45- 
918:    tiii'294,    303;    66-61U:    68- 
313:   69-563:    60-1040:    66-337: 
72-1  n;j:    76-1080:    78-04.S:    .so- 
1015;    81-642;    84-228:    86-1 S2 
804;    99-216:    191-803;    107- 
128,   694;    108-725;    109-60. 
Civ.   Proc.   19-217. 
Abb.   N.  C.  29-56. 
How.   60-439. 
T.   &  C.    1-5.33. 
N.  Y.  Ann.  Cas.  2-146;  9-261 
2236. 

N.    Y.   68-323:    139-538. 
A  up.  1)1  V.  67-lHl:  76-96. 
Misc.    27-726:    49-5^8;    42-403. 
N.  Y.  Supp.  68-270. 
How.   60-437. 
N.  Y.  Ann.  Cas.  9-261. 
2237. 

App.  Dlv.  76-96. 
Mi.sr.   18-241. 

N.    V.    Supp.   84-580;    109-808. 
Civ.   Proc.   1-446. 
How.  63-3. 
Week.   Dig.  11-392. 
N.  Y.  Ann.  Cas.  9-261. 
2238. 

N.    Y.   62-445. 
Hun,  28-284. 

App.   Dlv.   64-373;  76-96;   103- 
521,  523 ;  106-553 
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N.  Y.  Supp.  72-lOS. 
Abb.   N.   (C.  13-88. 
Week.  Dig.  16-36. 
N.  Y.  Ann.  Cas.  9-261. 
2239. 

Hun,  20-549. 
App.   Dlv.   76-96. 
Misc.   12-150. 
Civ.  Proc.  16-411. 
How.  N.  S.  2-89. 
N.  Y.  Ann.  Cas.  9-261. 
2240. 

App.    Dlv.    11-265;    41-382;    76- 

96;  122-584. 
Misc.    11-355;    40-207;    47-633 
IN.     Y.     Supp.     63-150;     81-tH2 ; 

107-694. 
N.  Y.  Ann.  Cas.  9-261. 
Snbd.  1. 

^  Civ.  Proc.  8-178;  13-52. 
Sabd.  2. 

App.  Dlv.   106-554. 
Civ.   Proc.   13-52. 
S   Y.  Supp.  68-494. 
Sabd.  3. 

Misc.  30-120. 
N.  Y.  Supp.  61-786. 
Cly.  Proc.  13-52. 
2241. 

Hun,  81-310. 

App.  Div.   76-96:  106-554. 
N.  i'.  Ann.  Cas.  9-261. 
2242. 

N.  Y.  182-234. 
App.  Dlv.   76-96. 
N.  Y.  Ann.  Cas.  9-261. 
2243. 

App.  Dlv.   76-96;   106-554. 
N.    Y.   Saper.   69-554. 
N.  Y.  Ann.  Cm.  9-261. 
2244. 

N.   Y.   182-234. 
Hun,  64-168;  71-254. 
App.    Dlv.    46-243;    63-510;    67- 
56;   72-589;    76-90,   371;  83- 
151;    121-800. 
Misc.    9-46;    10-745;    13-41,    250- 
14-570;     20-614;    22.2(;i.    ItS' 
26-682;    28-662;     30-287:    33- 
118;  3H.lv;{;   4J-(JtM. 
NY.  Supp.  31-804;  34-163;  49- 
1113;    63-700;    61-684;    63-492- 
«4-131:     65-964:     67-139;     73- 
472;     76-573;     77-91;     78-713: 
81-3*4;     82-543;    84-580;     92- 
255:    106-718. 
Civ.    Proc.    16-411;   28-222. 
St.    Renr.   6-97. 
Week.  *Dlg.    26-134. 
N.  Y.  Ann.  Cas.  1-189;  9-261. 
2246. 

Hun,   78-409,  410,  414. 
App.   Dlv.   4.%-140;   76-96. 
Misc.  23-673. 
NY.  Supp.  96-620. 
N.  Y.  Ann.  Cas.  9-261. 


N0TE3S. 


224e. 

Misc.  26-781.  _ 
A  pp.  Div.  76-90. 
N.  Y.  Ann.  Cas.  9-261. 
2247. 

N.   Y.  76-534. 

Hun,  71-254.  ^^ 

App.  Dlv.  76-06;  102-587 

120. 

MiJK.   7-184;   47-632.      _„  ^^„ 
N.    Y.     Supp:    84-144;    98-242; 

10«-8U8. 
How.  60-439.       ^  ^^^ 
~    Ann.  Cas.  9-261. 


112- 


N.  Y 
2248. 

App.  DIv.  76-96. 
Misc.  81-726. 
Civ.  Proc.   15-4U.  ^^ 
N.  Y.  Ann.  Caa.  9-261. 
2249. 

Ap/*  DlyT^ls-Sll ;  76-96 ;  106- 

MlBC.  '8-353;    9-40:    27-179:    28- 

662;  43-81;  50-fi4l. 
N.  Y.  Supp.  58-38h;  86-514;  88- 

960  ;  90-477  ;  94-463  ;  98-694  ; 

108-41. 
Civ.  Proc.  15-411.  ^^ 
N.  Y.  Ann.  Cas.  9-261. 
2260. 

N.  Y.  69-610. 

App.  Dlv.   76-96.  .^  „„ 

Misc.  39-441  ;   43-81 ;   54-36. 

N.  Y.   Supp.  80-203;  86-514. 

Civ.  Proc.  5-141. 

N.  Y.  Anil.  Cas.  9-261. 

"app.  Dlv.  14-549;  76-96. 
Civ.    Proc.    19-234. 
N.  Y.  Ann.  Cas.  9-261. 
2252. 

App.  Dlv.  76-96. 
N.  Y.  Ann.  Cas.  9-261. 
2253. 

N.   Y.   169-391. 

App.  Dlv.  42-1221;  51-277;  66-17; 

%-B4;   76-9'r;   120-17. 
MlHC.      17-379;      lS-475;      20-47; 
23-467,    696;    24-739;    2»-3a4: 
33-474  ;  38-297  :  39-350  ;  46- 
561;     50-301,     806;     56-386; 
67-444. 
N    Y.  Supp.  47-188;  53-801;  5ft- 
1120;  60#15;  64-1007:  67-902; 
72-1026  ?77-854,  909  ;  79-849; 
104-900;  106-861. 
Civ.  Proc.  15-340;  19-234. 
N.    Y.    Ann.    Cas.    6-225;    7-163; 
9-261. 
2254. 

N.   Y.   188-108. 

App:  D?v.^9-296;  76-96;  91-432; 

112-120. 
Misc.   9-46:    lS-242;   20-C8'J;   38- 

678;  47-63 


N    Y.  Supp.  56-760;  74-669;  78- 
64;  86-919;  87-471. 

N.  Y.  Ann.  Cas.  9-261. 
Snbd.  1. 

App.  DlT.  76-103. 
2265. 

App.   DlT.   76-96. 

Misc.  45-663.       ^  ^ 

N.  Y.  Ann.  Cat.  9-261. 
2256. 

N.  Y.  188-103. 

Hun,   68-552:   78-44r; 

App    Dlv.    76-96;    112-120. 

Misc.   18-417 ;  22-128,   134  ;   53- 

I      N^^Y.    Supp.    48-810;    70-910; 
I         105-27;  109-808. 

N.  Y.  Ann.  Cas,  9-261. 
2257. 

Anp.   niv.  76-96. 
Mlac.  53-461.^  ^^„ 
N.  Y.  Supp.  109-808. 
N.  Y.  Ann.  Cas.  9-261. 
2258. 

App.  Dlv.  76-96. 
Misc.  22-136. 
N.   Y.   Supp.  48-810. 
N.  Y.  Ann.  Cas.  9-261. 
2259. 

App.   Dlv.  76-96. 
Misc.  18-419;  22-128;  25-370. 
N.  Y.  Supp.  109-808. 
N.  Y.  Auu.  Cas.  9-261. 
2260. 

N.  Y.  183-229. 

Hun.  24-024:  25-303:  34-55.  2p9. 

App!   Dlv.   14-584;   76-96;   106- 

342  ;  109-035. 
Misc.  9-456;  18-417;  50-641. 
N    Y.  Supp.  94-403;  96-359;  98- 


i 


How.   61-100;   63-165. 
Week.  Dig.  13-143. 
N.  Y.  Ann.  Cas.  9-261. 
2261. 

N.  Y.   163-220. 

App.  Dlv.  76-96  •  106-343  ; 

635. 
How.  63-165. 

"    Ann.  Cas.  9-261. 


109- 


N.  Y 
2262. 

App. 
Misc. 
How. 
N.  Y, 
21263. 

N.   Y.   132-367. 
Add.  Dlv.  76-96 


Dlv.  76-96. 
14-173. 
63-165. 
Ann.  Cae.  9-261. 


MlJi-.  23-048  ;  24-278 
Civ.  Pioc.  19-180. 
N.  Y.  Ann.  Cas.  9-261. 
2264. 

Hun,   73-415. 
App.   Dlv.   76-90.     ^  ^ 
Misc.  46-437  ;   55-249. 
N.  Y.  Ann.  Cas.  9-201. 


84-627. 
—     67-444. 
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NOTES. 


220S. 

N.    Y.    lC»-390. 
Hun,    24-624:   2B-270:   BT-563. 
A  pp.   DIv.  BO-140:  e«%-314;  T«-9C. 
MiBC.     14-347:     41-604;     43-383; 

50-641. 
N.  Y.  Supp.  69^184;  T8-718;  80- 

1015. 
St.   Rep'r.   a8-352. 
Civ.  Proc.  4-163:  7-312. 
How.    61-2(1-):    03-3:    66-426. 
•  How.  N.   S.  3-383. 

N.  Y.  Ann.  Cas.  9-261. 
Sabd.  1. 

LHUy,  ll-20b. 
Sabd.  2. 

N.   Y.  4»-227. 

Hun,  24-77,  626. 

Misc.    K-166:    14-178. 

N.  Y.  Siipp.  5-381:  73-9. 

Civ.   Proc.  4-159;  11-313:  17-65: 

19-217:  23-322. 
Doly,  11-206. 
2266. 

Hun,  57-62:  82-244:  87-338. 
App.    DIv.    19-296:    40-106:    47- 

190,    236:   68-417:   73-r.32:    74- 

278;    91-267;    95-409;    lOO- 

32S;     102-366;118-343:    122- 

789. 
Mlac.  33-120;  39-110. 
N.     Y.     Supp.     77-287;     88-670; 

lon-.^os ;  107-905. 
Civ.   Proc.   19-152. 
St.   Kcpr.  4-556. 
How.  <W-165. 
Week.   Dig.   12-73. 
2267. 

App.      DIv.     68-417;     106-328; 

102-306. 
Misc.  9-3:  37-228. 
N.   Y.   Supp.  79-268. 
2268. 

Hiin,   48-586:   90-427. 

App,    DIv.    19-296:    21-611:    23- 

mi;  59-45:  7»-262:  74-278:  77- 

15  :  Ss-500  ;  91-267  ;  10O-328  ; 

lO2-:iC0. 
MlHC.   33-120;   54-27;   56-277. 
N.   Y.   Supp.  47-8.35:  67-223:  69- 

.^4:   76-813;  77-611:  85-141; 

104;.417. 
St.  Repr.  15-718:  16-255. 
Civ.   Proc.   19-446. 
How.  61-.369. 
Dem.  6-358. 
Daly,   10-306. 
N.  Y.  Ann.  Caa.  1-101. 
2269. 
Hun.  40-541:  46-320:  73-494:  74- 

194. 
App.   DIv.  2;i-007:  67-70:  77-ir»; 

88-500  :      91  -1167  :      ioo-:i28  : 

102-:i(i(}.    :W,):    llJI-295. 
Misc.   22-7t)(;:   40-i:?i :   51-170; 

54-40;  56-2 « 7. 

lo: 


N. 


Y.   Supp.  29-305;  48-912;  T»- 
269;    85-141;    86-638;    91.51!S; 


92-656;    1O4-505,    513;     lOtt- 
417. 

St.   Rep'r.   6-764;  66-552. 

Civ.  Proc,  4-269;  9-290. 

N.  Y.  Super.  65-3(». 

N.  Y.  Ann.  Cas.  7-228. 
Subd.  1. 

N.    Y.   37-235:   75-344. 

Hun,  32-229. 

App.    DIv.  47-420;   100-328. 

Civ.  Proc.  7-30. 

N.   Y.   Super.   51-260. 

How.  N.  S.  1-253. 

Dem.   6-360. 
Subd.  2. 

N.   Y.  80-156. 

Hun.  46-322;  67-66. 
2270. 

N.   Y.  46-138. 

App.  DIv.   102-366. 

Misc.  22-706. 
2271. 

Hun,  74-194. 

App.  DIv.   102-366. 
2272. 

N.   Y.   155-256. 

Hun.  32-22«. 

App.  Div.   102-366. 

MiRC.  37-238. 

N.  Y.  Supp.  29-30.5. 
2273. 

N.  T.  47-40:  155-104. 

App.  DIv.  S»i--...  •  100-328: 
102-.?«;;  121-700. 

Misc.  47-472. 

JN.    Y.     Supp.    86-038;    91-528: 
106-532. 
2275. 

App.  Div.  162-366. 

St.   Rep*r.   13-745. 
2276. 

App.   Div.   102-366. 
2277. 

App.  Diy.  102-866. 
2278. 

App.  Div.  102-366. 
2279. 

App.  Div.  102-306. 
2280. 

N.  Y.  64-622. 

App.   Div.  92-305  :  #02-366. 

Misc.  9-3;   15-;{r».->;  54-40. 

N.   Y.   Supp.  29-304;  104-505. 
2281. 

N.  Y.  116-131. 

Hun,  40-540:  41-556;  71-18:  73- 
435;  74-4»n:  80-76. 

App.  DIv.  18-3aS:  21-521;  22- 
91:  47-230.  421:  51-.^*<ii-  ^'t- 
407;  73-157.  532:  10L''-.*?A6: 
122-7  SO;   123-274. 

Mi«".   6-121:  7-414:  9-3:   10-:534: 
22-706;   61-480;   54-40. 
It3k 


NOTBS. 


N.  Y.  Supp.  2J)-.m'»:  80-431:  47- 

803;    «2-337:    «4-aS0:    77-182. 

2fi7:    »2-84S;    101-700;    104- 

505  :  107-593,  905,  949. 
St.   Rep'r.    12-454. 
Civ.   Troc.   19-28. 
N.    Y.    Super.   55-802. 
N.  Y.  Ann.  Cns.  1-415;  6-6;  7-220. 
2282. 

Hun,  80-76. 
App.   Dlv.   102-366. 
228S. 

N.    Y.   155-104. 

Hun.  64>-243:  80-76. 

App.  Div.  4r--J36  ;  53-706  ;  10»- 

366;   122-789. 
Misc.    0-121;    22-706;    51-480; 

54-40. 
N.  Y.   Supp.   101-700 ;   104-505. 
Civ.  Proc.  19-91. 
N.  Y.  Ann.  Cas.  6-6. 
2284. 

N.  Y.  76-294;  116-lSl:  136-263; 

164-473:    185-00. 
Hun,  3:J-j57;  :$7-32y;  42-534;  45- 

167;  74-460. 
App.  Dlv.  1-103;  11-401:  17-431; 

18-309;  21-521;  22-91:  SW-622; 

36-70:  42-154:  43-172:  48-505; 

51-581;     68-407;    64-404;     66- 

466;     68-417;     73-532;     95- 

400;    102-366:  112-55. 
MIkc.  7-414;  9-3:  13-83:  14-190; 

17-218;  22-706:  2»-4.^»6:  34-494; 
•         36-868;  37-237:  45-357. 

N.   Y.  Supp.  2S-139;  45-270;  50- 

49;     51-612:     59-21.     389:    61- 

811;    64-930:    65-1028:    70-346: 

72-65:  74-025:  75-252:  77-2S7: 

88-670;  90-468;  97-881;  107- 

161. 
St.  Rep*r.  7-249. 
Civ.  Proc.  15-393. 
N.  Y.  Ann.  Cas.  1-419;  7-220. 
2285. 

N.  Y.  113-476. 

Hun,  45-167. 

App.    Dlv.    46-207;    58-407:    62- 

593;   84-405;   100-328;    102- 

366. 
MIbc.  8-162;  14-594;  17-218;  22- 

706;  39-110. 
N.  Y.  Supp.  34-879;  47-803:  50- 

49;    61-811;    65-10B8;    Tl-196; 

78-904. 
Civ.   Pro*  6-250. 
Abb.  N.  C.  18-216. 
How.  67-310. 


Ill- 


Hun,  33-116;  34-255:  40-279;  41 

350 
App.  DW.  40-108;  102- 

285. 
MIsr.  39-754. 

N.   Y.  Supp.   NO-1119;  97-469. 
Civ.    Proc.   19-155. 
N.   Y.   Sup^r.   55-302. 


,  40-270. 
Div.  102-366. 

40-279. 

Dlv.  102-366. 


How.   67-370. 
Law  Bull.  5-2. 
2287. 

.^^.  Dlv.  102-366. 

App.  Dlv.  102-36eb 
228t». 

Hun, 

2290. 

Hun. 

22^Sf 

App.  Div.  102-366. 
2292. 

Hun,  82-244:  87-:?38, 
App.  Dlv.  100-328;  102-366. 
Wf'ek.  Dig.  12-73. 
2302. 

Hun,  41-72. 
2320. 

N.   T.   101-810. 

Hun.  37-308:  51-248;  61-197:  64- 

19;   8.^-206:   89-527. 
App.    Dlv.    3-142:    7-347:    8-400: 
23-412:     24-2.»»0:     33-116:     4.3- 
232;    74-113;    80-826 ;    109- 
668. 
MiRC.    27-120:    31-342.    345:    32- 

415,  541;  33-534:  44i^7. 
N.   Y.   Supp.  31-941:  44-901:  64- 
984;     66-531:    67-244:     68-904; 
77-428;  93-283;  109-8:{1. 
Abb.  N.  C.  20-102. 
N.  Y.  Ann.  Cas.  9-288. 
2321. 

Hun,   64-20:  83-285. 

App.  Dlv.  8-400:  33-116;  43-232; 

114-464 
Misc.     18-407;     19-689;     27-120; 

51-482. 
N.  Y.  Supp.  31-941;   109-831. 
2322. 

App.    Dlv.    3:^-110:    4:i-232:    46- 

346.      . 
MIsr.   18-407;  17-120. 
N.  Y    Supp.  10»»-,s;ia. 
Abb.   N.  C.  11-120. 
2323. 

App.  Div.  7-348;  34-150:  80-,^»i:i;. 
N.  Y.   187-182. 
Misc.   24-359. 

N.  Y.  Supp.  54-654;  80-917. 
2323a. 

App.   Div.   57-4;  100-232 ;  109- 

667;  110-590;  119-173. 
Misc.  32-48. 

N.  Y.  Supp.  66-105:  67-647;  91- 
814  ;  96-585  ;  97-346. 
2324. 

Div.   10O-232. 
Supp.  109-831. 


( 


App, 
N.  Y. 
2325. 

Hiin. 
App. 

Misc. 


10331 


46-47, 


27-480. 
Div.   34-151. 
15-602:  31-99.  344  r  32-48; 


NOTBB. 


^\h  ^^51P'  «^4-fi54;  04-1035:  66- 
105;   8O-017;  93-283;  09-312. 

Abb.  N.  C,  20-162. 

Week.  Dig,  15-327. 
2326. 

A  pp.  Dly.  110-500. 

MIbc.   27-120;   34-182. 
'»7^346"^^*    «»-468;    80-917; 

How.   26-402. 

Daly.  6-51. 

N.  y.  Ann.  Cas.  9-448. 
2327. 

N.  Y.  175-139. 

App.  DIv.  67-3 ;  ltO-590. 

Misc.    31-340:    41-I.TJ:    43-ri87 

N.  Y.  Supp.  48-437  ;  80-917  :  OT- 
346. 
2328. 

MIbc.  81*09 ;  32-541 ;  57-672 

N.  Y.  Supp.  64-1086;  67-244;  80- 
917. 
2830, 

81-840. 
.  Supp.  80-917 
26-402. 


Misc. 
N.   Y. 
How. 
2331. 

Misc. 
N.   Y. 


27-726:  81-340;  57-672. 
.    _.  Snpp.  80-917. 

McC's  dr.  Proc.  2-47. 

Abb.  N.  C.  7-417. 
2332. 

Hun,  15-214. 

App.  niv.  27-404. 

Misc.  57-672. 

How.  40-204. 
2833. 

Han,  6X-34. 

App.    DIv.  1O1-160. 

N.  Y.  Supp.  01-428. 
2334. 

App.  DIv.  24-2nO:  101-169. 

N.    Y,    Supp.   f)l-42«. 

Abb,  (N.  S.)  11-209.      • 

N.  Y.  Ann.  Cas.  9-279,  n. 
2335. 

N.  Y.  68-400. 

Hull,   37-480. 

App.   DIv.   2.1-412;   118-736. 

''4&.4r314'     •^*"'^'     •''^"''^' 

^•244;fe92!*"^*  ^''^^''  «^- 
2336. 

Hun,  51-138. 

^VJP'  PJv.  3-141:  26-166;  67-l.S.S; 
86-560;    101-169. 

''■•f.?--«?."%o'*®"^^3;  73-605;  84- 
ID;   Wl— 428. 
2336a. 

N.    Y.    187-183. 

App.  DIv.  57-2. 
2337. 

App.  DIv.  18-497;  23-412. 

Misc.  31-118. 

Daly,  7-166. 


2388. 

N.  Y.  110-336. 
App.   DIv.   111-899. 
Misc.   39-378. 
Hun,   19-292. 
N.   Y.   Supp.  08-82. 
Abb.  (N.  S.)  11-209. 
2339. 

N.  Y.  70-101. 

Hun,  64-20;  75-450;  88-27:  93- 

606. 
App.^  DIv.    18-498:    88-116;    43- 

^2;    74-113;    76-129;    111-816. 
Misc.  6-503:  18-407;  19-688:  80- 

490;  34-132;  66-16;  57-l>0. 
N.    Y.    Supp.    77-423;    78-772: 

97-886;   109-831. 
N.  Y.  Ann.  Cas.  9-460. 


2840. 

Han, 
App. 
Misc. 
N.  Y 


90-504. 

DIv.   8-392;  48-235;   99-60. 

27-501. 

Supp.  68-341;  68-796; 


,   -.  .,upp. 
1077;  90-657. 
N.  Y.  Ann.  Caa.  9-460. 
2341. 

App.  DIv.  48-285;  76-128. 
Misc.  84-132. 

N.  Y.  Supp.  44-1094;  59-1029. 
N.  Y.  Ann.  Cas.  9-450. 
2342. 

App.    DIv.    88-116.    125;    48-234: 

47-348;  76-127. 
Misc.   32-48;   34-132. 
N.  Y.  Supp.  66-105;  78-772.  • 

N.  Y.  Ann.  Cas.  9-450. 
2843. 

N.  Y.  38-150. 
Hun,  61-208;  83-27. 
App.  DIv.  8-142:  68-320:  79-185. 
Misc.   19-688;  24-528:  37-7.34. 
N.  Y.  Supp.  14-1094;  76-467;  T9- 
1039. 
2844. 

Hun.  88-27;  89-527. 

App.   DIv.  8-142;  8-400;  46-308; 

86-560. 
Misc.    19-689. 

N.  Y.   Supp.  81-602;  61-540. 
Civ.   Proc.  8-56. 
2345. 

N.  Y.  186-10;  175-266. 
2848. 

N.    Y.    67-231:    72-184:    73-355; 
96-525:  105-505:  106-172:  14T- 
573;  171-1. 
Hun,    40-454:   64-20. 
App.     DIv.    21-185:     28-14:     68- 
188;     60-.^S9;     78-77;     104- 
118;  117-754. 
Misc.    17-252:    20-235:    50-189. 
N.  Y.  Supp.  45-.\-?7:  47-487;  61. 

30;   74-1019:    HH>-421. 
St.   Rep'r.  45-831;  52-445. 
Siibd.  1. 

N.   Y.  157-274. 
Misc.   10-547. 
St.  Rep'r.  20-68. 
1088m 


NOTBS. 


Svbd.  a. 

St.  Rep*r. 
Svbd.  8. 

Dem.  5-278. 
2850. 

App.  Diy.  88-61<l. 
Misc.  88-285. 
N.  Y.  Supp.  87-478. 
2351. 

Hun,  61-208. 

App.    Dlv.   18-500;  55-468. 
Bflsc.  30-491.  ^  ^ 

N.  Y.  Supp,  63-822:  67-07. 
2362. 

App.  Dlv.  55-46.^ 
MiBC.  24-501:  33-286. 
N.  Y.  Supp.  67-97.  478. 
2358. 

Hun,  61-208. 
2854. 

N.  Y.  Supp.  1O2-1025. 
App.  IMv.  117-754. 
Misc.  50-189. 
N.  Y.  Supp.  100-417. 
2356. 

Misc.  38-286. 
N.    Y.   Supp.   67-478. 
2357. 

N.    Y.   184-376. 
App.    Dlv.   56-487:  75-488. 
N.   Y.  Supp.  78-561. 
2350. 

N.   Y.   140-162. 
Hun,  75-450. 
App.   Dlv.  55-458.     „^ 
Misc.  38-400;   54-160 
N.   Y.   Supp.  67-97. 
Civ.  Proc.  28-378. 
2360. 

N.   Y.  171-1. 
App.  Dlv.  55-45a 
2361. 

N.  y.  171-1. 

Hun,  75-452. 
App.  Div.  55-458. 
Misc.  24-501.        _ 
N.   Y.   Supp.  67-97. 
2862. 

30-071. 
,  Supp.  64-831. 


101-583. 
Dlv.  28-14. 
.  24-501. 
Supp.  51-27. 


Misc. 

N.  Y. 
2364. 

N.  Y, 

App. 

Misc, 

N.  Y. 
2365. 

N.  Y.  175-256. 

App.    Dlv.    12-427; 
165. 

Civ.  Proc.  15-30. 
2366. 

N    Y.  05-242:  137-290. 

Hun.  26-447. 

App.   Dlv.  24-432;  67-165; 
687. 

Misc.  30-718. 


48-434;    67- 


112- 


N.    Y.    Supp.    68-804;    T8-609; 
109-70. 

Week.  Dig.  10-589. 
2867. 

Hun,   74-66. 

App.  Dlv.  67-166. 
2868. 

N.  Y.  175-266. 

Week.  Dig.  11-471 

N.    Y.    184-89;    175-256;    184- 

116. 
Hun,  22-12.J;   74-65. 
N.   Y.   Supp.   55-493. 
Week.  Dig.  11-471. 
2371. 

N.  Y.  71-208;  74-108. 
Hun,  26-447. 
App.  Dlv.  52-66. 
2372. 

N.  Y.  184-85. 
Hun,  74-67. 
App.  Dlv.  24-432. 
Cfv.  Ppoc.  15-30. 
2378. 

N,   Y.    101-4.19. 
N.  Y.  Supp.   102-786. 
App.  Div.  117-470. 
2374 

N     Y.    50-228;    58-677;    62-392; 
71-208  :       01-648  ;       16J>-4UV  : 
101-439. 
Hun,  62-578;  74-67,  ^,,  ^^ 
App.    Dlv.   48-435;    112-687. 
MlHC.   38-582.  ^^  ^ 

N.  y.  Supp.  62-1068;  78-82. 
St.  Rep'r.  35-908;  42-81. 
Civ.  Proc.  5-281. 
Sabd.  1. 

Hun,  30-32;  82-217;  84-842. 
Civ.  Proc.  5-285. 
Sabd.  2. 

Hun,  32-217. 
Civ.  Proc.  5-285. 
Sabd.  3. 

N.  Y.  82-27. 
Hun.  32-217. 
Civ.  Proc.  5-285. 
Sabd.  4. 
N.  Y.  74-108;  187-294. 
App.  Div.  88-579. 
St.  Rep'r.  43-55. 
2375. 

N.  Y.  169-497;  101-441. 
App.  Dlv.  48-438;   117-480 
Misc.   38-582.  „    ^„  «„ 

N.  Y.  Supp.  62-1068;  78-82. 
Barb.  60-150. 
2376. 

N.   ^.  160-498. 
2377. 

N.    Y.   160-498. 
2:i7S. 

N.   Y.   160-498 


i 
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237». 

N.  Y.  160-498. 
23S0. 

N.  Y.  169-498. 
•  App.  DIv.  48-436. 

N.    Y.   Siipp.   62-1068. 

McC.'s  Civ.  Proc.  2-e4. 

Abb.   N.  C.  11-107. 

2:)8i. 

N.   Y.   10»-497. 
App.   Dlv.  43-4.')6. 
N.   Y.  Supp.  62-1068. 
2»S3. 

^.X.-    W-^^0;   119-475;    184- 
116;   1WU83. 

f'lv.    I 'roe.    15-30. 
23K4. 

N.   Y.   167-633. 

Hun,   87-143. 

App.    Dlv.   84-234. 

N.   T.  Supp.   32-838;  «8-820. 

St.  Rep'r.  S-141. 
23.S5. 

N.   Y.   157-6.33. 

App.    Dlv.   84-234. 
23S6. 

N.   Y.   184-115. 

App.  Div.   12-427;  48-434. 
2387. 

N.   Y.  45-71:  68-153. 

App.   Div.   46-210;   82-484;    114- 

Civ.'Proc.  14-254. 
Sabd.  1. 

Uim.  62-.351. 

N.  Y.  Supp.  5-364. 
Snbd.  3. 

Hun,  52-351. 

N.    Y.  Supp.  5-364. 
2388. 

N.    Y.    65-581;  68-158. 

Hnn,  61-509. 

App.   Div.  27-405. 

St.    K».r)'r.    21-684. 

Week.   Dig.  10-347. 
Snbcl.  4. 

N.   Y.  51-503. 

Civ.  Proc.  9-239. 
2391. 

N.    Y.   68-153. 

App.   Div.  27-406. 

X.    Y.    Supp.   50-275. 
2392. 

N\'eek.  Dig.  10-347. 
2303. 

51-457. 
N.  C.  29-182. 


T2-534. 
72-534. 


2397. 

N.   Y. 
2398. 

N.   Y. 
2400. 

N.    Y.   68-153;   72-534. 
Hun.  85-453. 
N.   Y.   Supp.  32-890. 
2401. 

How.  6-403. 
Snbd.  2. 

riv.   Proc.  9-239. 
2403. 

How.  6-263. 
2405. 

Misc.  50-467. 
N.  Y.  Supp.    100-561. 
Week.    Dig.    10-13. 
2408. 

Misc.  66-68. 
2409. 

App.  Dlv.  46-210. 
2411. 

Huu,    83-573. 
2412. 

Hnn,   83-574. 
2414. 

Hun,   83-574. 
2419. 
N.    Y 
294 
252. 
Hun.  81-146. 

App.  Dlv.  1-165.  375:  10-:i31 ;   II- 
320:  28-283;  39-576;  67-518; 
118-438. 
Misc.  56-2S5. 

N.   Y.    Supp.   48-299;  68-103. 
Civ.    Proc.   15-215. 
N.  Y.  Ann.  Cas.  2-124. 


12S-550;    133-218; 
153-199;  169-9,  500; 


ia4- 

174- 


2420. 

\.  Y 
2421. 

\.  V 
Hun. 
App. 
N.  V. 
Siibd, 


161-511;  174-252. 

132-218;  169-14;  174-252. 

81-146. 

Div.  1-165.  375. 
.  Ann.  Cas.  2-125. 
1. 


Hun, 

Abb. 
2394. 

N.  Y.  68-160. 
2395. 

Misc.    39-214;    48-190 

N.   Y.   Supp.  96-775. 
23fMl. 

N.  Y.  68-153. 


Hun.  29-432. 
App.   Dlv.  9-548. 
2-l..£. 

\    Y.  174-252. 
2423. 

.N.    V.  143-263;  174-252. 
Hun.  64-387. 

App.     Dlv.     1-166,     376;     11 -.30.1; 
14-390:  31-42.  46:  39-577;  52- 
Hm;  57-518;  7S-594;  79-139. 
Misc.  30-211;  34-533. 

Supp.  79-1057;  89-836. 


\     1' 
2424. 

N.   Y.   128-.->50. 

24:tf(. 

/\l»p.    Div.   39-579, 
2426. 

Hun,  34-369. 
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2427. 

Hiin.  81-99. 

App.    Dlv.   1-1C8;  78-51. 
242.S. 

N.    Y.   151-511, 

App.    Dlv.   2-19;   23-284;   39-578. 
2429. 

N.  Y.  73-571:  74-456. 

Hun,  81-146. 

App.     Div.    »-r)06;     14-n25;    25- 

600;  31-40.  45:  39-580;  57-518. 
Misc.  14-164. 

N.   Y.   Supp.  35-355;  49-959. 
Civ.   Proc.   15-215. 
How.   67-396. 
N.  Y.  Ann.  Caa.  2-124. 
2430. 

App.  Dlv.   12-494. 
2431. 

N.    Y.     103-202;    132-212;     163- 

199. 
App.  Dlv.  1-375. 
2432. 

N.     Y.     48-27;     54-516;     94-31; 

132-218:   1 08-108. 
Uun.  25-73:  :m-ioy:  58-.'Jll. 
App.  Dlv.  64-412  ;  75-279 ;  108- 

175. 
Misc.     16-618;     17-147;     22-4S«5; 

26-91;    88-232,    690;    39-275; 

54-649;  65-624. 
N.    Y.    Supp.    54-060:   72-99:   78- 

163;  1Mi-52;   105-8,  9,  J)57. 
St.   Rep'r.  26-96:  34-512. 
Civ.     Proo.    8-242,     354;     15-323, 

324;    19-43,    403. 
Week.    Dig.    16-385;    22-2. 
Snbd.  1. 

N.  Y.   125-746. 

Hun,    29-16:    4(5-625;    63-105. 
App.   Dlv.   91-267, 
Snbd.  2. 

Hun.  46-625. 
Snbd.  3. 

Hun,  34-272;  63-105. 
2433. 

N.  Y.  69-96. 

Hun,   37-245;   40-77:  48-78;  61- 

57;  58-311:  66-.>58. 
App.   Dlv.  9-.'i2:  12-12.*):  17-.182. 
28-105 ;   34-162 ;   86-4 ;    105- 
577 ;  108-175. 
Misc.    11-303;    21-373;    25-91; 

48-606;   54-649. 
N.  Y.  Supp.  45-576;  47-484;  83- 

423  ;  9.%-523  ;    105-8. 
St.    Rep'r.    12-4.-3:    15-459;    37- 

803;  50-238;  67-290. 
Civ.    Proc.    11-351;    10-58;    18- 

858. 
Abb.   N.   C.    18-161.  26-152.   401. 
N.  Y.  Super.  50-70. 
N.  Y.  Ann.  Cas.  1-401. 
Snbd.  1. 

Hun.  68-555. 

Misc.  17-147;  18-388. 


St.   Rep'r.  33-28:   52-556. 
01 V.  Proc.  19-140. 
N.  Y.  Ann.  Cas.  5-196. 
Snbd.  2. 
Hun.  46-323:  <M>-362;  85-506. 
N.    Y.   Supp.   33-132. 
St.   Rep'r.  88-604. 
Civ.  Proc.  9-345;  11-417. 
Abb.  N.  C.  18-462. 
2434. 

N.    Y.    132-407. 

Hnn.   25-72:  40-75;  41-382;  -^6- 

623;   .'SS-.SOS. 
App.  Dlv.  73-77:  76-279;  S3-407; 

91-267;    105-577;    115-:»,08. 
Misc.    16-618;   49-438;   54-649. 
N.  Y.   Supp.   78-163:  82-198;  99- 

896;  ltiO-i65;  i05r9. 
Civ.  Proc.  19-403. 
2435. 

N.    Y.     125-200;    140-447;     143- 

567. 
Hun.  63-41:  80-113. 
App.   Dlv.   8-340;  93-150;   102- 

432;   105-577;   112-158. 
Misc.  5-185:  n-371):  15-445:  22- 

88,   492;   25-91;   41-475. 
N.    Y.    Supp.   30-35:   50-941:   84- 
1094;    8T-519;    92-483;    98-286. 
Civ.    l»roc.    19-7.   210. 
Al)b.   N.    C.   16-309. 
N.    Y.   Super.   62-166. 
St.   Rep'r.  6-251. 
How.  67-514. 
N.  Y.  Ann.  Cas.  1-20.  315. 
2486. 

Hun,  38-142:  64-62;  80-114. 

App.   Div.  106-577. 

Misc.    15-446:    22-264.    492,    648; 

29-607 ;  88-232  ;  56-47. 
N.  Y.  Supp.  60-171;  68-527;  77- 

594;  105-1052. 
Abb.   N.   C.    16-35. 
How.  67-514. 

N.  Y.  Ann.  Cas.  1-26;  7-286. 
2437. 

App.  Dlv.  106-577. 
How.    69-452. 
2438. 

Hun,  46-623. 
App.  Dlv.  106-577. 
24:{0. 

App.  Dlv.  105-677. 
2440. 

App.  Dlv.  105-577. 
2441. 

N.   Y.   166-129. 
Hun.  46-623. 

App.    Dlv.     28-24:    30-396:     66- 

170;  63-41:  99-21;  102-432; 

105-577:     108-175;     110-128. 

Mlac.  19-668;  26-70;  27-194;  41- 

475. 
N.     Y.     Snpp.     44-1103:     50-735; 
51-.352:     56-439:     62-763:    67- 
640  ;  71-380  :  92-483  ;  97-5. 
Civ.    Proc.   19-139. 
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Ann.    Cas.    1-25;    5-381, 


N.     Y. 
9-461. 
S442. 

Hun,    85-r.05. 

App.  DIv.  »l-267;  105-577. 

Misc.   16-619:  3»-275. 

N.  Y.  Supp.  33-132; 

Week.  Dig.  25-26, 
2443. 

App.  Dlv.  106-577. 

Misc.   21-464. 

Civ.  Proc.  11-446. 

How.  N.  S.  3-490. 


2444. 

Hun. 

App. 

Mi8C. 

N.  Y 
2445. 

App. 
Misc. 
N.  Y. 
2446. 
N.  Y. 

App. 
Misc. 


85-n05. 

Div..  105-577;    116-20G. 

.  Supp.  83-132;  100-965. 

Dlv.  105-677. 

10-335. 

Ann.   Cas.  1-80. 

73-2ia 

Dlv.  105-577. 

12-628;    18-40. 
C.  3-790. 


M 

T.   & 
2447, 

N.  Y.  03-79;  106-129. 
Hun,   39-587. 

,      Dlv.   3-689:   7-529;  34-472; 

Bl-473;     75-241.     279;     105- 

577. 
Misc.     12-628;     22-468;     24-398- 
36-761.  ' 

N.  Y.  Supp.  34-253;  50-171;  64- 

7^.^.163.^^'    ^^"^'^^'^    '^®'^"' 
St.  Rep'r.  4-97. 
Abb.   N.  O.  18-310. 

9-461. 
Week.  Dig.  17-96;  25-262. 

App.  Dlv.  105-577. 

N.   Y.  Super.  43-52. 
2449. 

App.  Dlv.  67-472;  105-677. 
2450. 

^  App.  Dlv.  67-472;  105*677. 
2451. 

N.   Y.  68-362:  73-416. 

App.  Dlv.  105-577. 
2452        ^"^^'   '*'*"^^"^'   65-793. 

N.  Y.  140-447. 

App    Dlv.    105-577;   108-175. 

N.    Y.   Supp.  96-52. 

sobd.  a. 

App.  Dlv.  76-29. 


3G-5S9; 


245Sf 


App.   Div.   105-677. 
2454. 

tJi^'   '2'7-.,?^-l^®  J  105-577.  How 

MlHf.  54-37.  2401 

^•l4^-499?^*    ^'*'^^^'    «^&1«:|      ^Api 
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24  .^5.  « 

Hun.  38-142. 

App.  Dlv.  105-577. 

Civ.    Proc.  8-387:   19-130.„ 

Week.  Dig.  22-572. 
2456. 

Hun.    38-142:   87-70. 

App.  Dlv.  105-677. 
2457. 

"at  r?c?"^''^»     24-353;     34-188; 

88-519. 

App.     Dlv.     9-31;    41-494:     91- 

267:   105-577;  108-170. 
Misc.  37-705. 

^'-  Y.  Supp.  34-976;  76-927:  86- 

St.   Rep'r.  12-453. 
2458. 

\4n^m.^^'  *^*^"^*'''  i44.«5i: 

Hun.    "241353;     35-240: 

46-625;  55-662. 
App.     Dlv.     21-173;    82-23-     65- 

29-608;  55-.'?22 
N.  Y.  Snpp.  24-829;  31-427;  32- 

l^'^^J^'^'^'^'  »«-*«i«:  52-3(19; 
54-666:  56-439;  62-247-  73-^ 
5§^g^84-276.     408;      92-483; 

St   Rep'r.   34-134. 

Abb.  N.  C.  23-10. 

How.  65-290. 

How.  N.  S.  2-1201 
Snbd.  1. 

Hun,  60-363. 

App.  Div.  102-432. 

Misc.  27-685. 

N.   Y.  Supp,  58-676. 

St.  Rep'r.  38-604. 

Civ.   Pi-oc.   12-162. 
Subd.  2. 

N.   Y.  154-777. 

Hun.  60-360. 

App.   Dlv.  21-172. 

St.    Rep'r.  38-601 
Snbd.  8. 

St.   Rep'p.   26-96. 

Civ.  Proc.  18-368. 
2459. 

Hun.  37-242. 

App.  Dlv.  91-267 ;  105-577. 

N.    Y.  Supp.  33-132. 
2460. 

Hun,  48-365:  51-36. 

App.  Dlv.  105-677. 

How.   67-514. 

N.   S.  2-44& 


'5-. 


Dlv.  105-577. 
Supp.  48*866. 


J 


NOTI8. 


*% 


246&. 

Han.  84-1S8. 
App.  DIv.  105-577. 
Misc.   04-38. 
N.  y.  Rupp.   104-497. 
2463. 

K.  Y.  140-447. 

Hun,  47-350:  60-480. 

App.   DIv.  34-32:  41-380;  49-43: 

t6-i94  :      04-573  ;       105-577 : 

100-281 
Misc.  6-468;  17-146;  10-484:20- 

14  ;  22-640  ;  64-42  ;  65-624. 
N.  Y.  Siipp.  30-200;  41-22.^),  491: 

44-603;  46-800;  47-402;  5<>- 

171 ;  63-527  ;  78-546 ;  70-122  ; 

06-1100:   106-844,   957;   108- 

1047;  100-21,  669.  * 

C!v.   Proc.   23-192;  02-518. 
N,  Y.  Ann.  Cas.  1-155;  7-258. 
2464. 

N.  Y.  77-58. 

DIv.    64-412;    83-406;    01- 

267;    102-432;    105-47,    577; 

108-49;    112-158,   485. 
Misc.  27-194.  326. 
N.  Y.  Snpp.  62-747;  72-99;  82- 

196;    92^483;    94-194;    91^-492; 

98-286,   532. 
Civ.   Proc.   16-344. 
N.  Y.  Super.  67-506. 
Abb.  N.  C.  14-322. 
How.  60-161. 
Week.  Dig.  14-181. 
2466. 

App.  DlT.  106-5Y7. 
Misc.   13-51;   20-519. 
Week.  Dig.   10-444. 
2466. 

App.  Div.  46-582 ;  106-577. 
2467; 

App.  DIv.  69-45;  106-577. 
N.  Y.  Supp.  69-34;  82-196. 
Civ.  Proc.  19-446. 
How.    N.    S.   2-161. 
2468. 

N.   Y.     31-631;   40-383;     43-206; 

61-174:     76-295;     77-58;     87- 

153;    O.S-572;    105-1;    117-301; 

124-330;      129-566;      147-665; 

163-498;      164-447;      167-306; 

160-647. 
Hun.     10-71;     84-157;     B5-240; 

87-631;  40-57;  42-24;   67-150; 

74-377;   87-68. 
App.     DIv.     7-530;    28-106;    34- 

242:    46-582;    68-427;    64-.'i03: 

60-58;    81-424:    83-406;    106- 

677;  112-159.  485. 
Misc.    28-133;    36-126;   46-288. 
N.    Y.    Supp.   6-227:    13-502;   30- 

381:     64-426:     65-1081:     «0-:W; 

72-1045;    74-585:    81-50:     82- 

198;   92-518;   98-286,   532;   62- 

533. 
Bt.    Rep'r.    20-803;    27-794;    61- 

745;  68-460. 


Civ.   Proc.   6-899;  8-8M;   11-87; 

16-324;  30-197. 
Abb.  N.  C.  16-86w 
Daly,  10-318. 
Dein.  4-267. 
Connoly,  2-546. 
N.  Y.  Ann.  Cas.  4-881. 
Svbd.  1. 
N    Y    94-31. 
App."  Div.    20-441;    34-242;    83- 

i06;  106-575. 
N.  Y.  Snpp.  1 02-740. 
St.  Rep'r.  6-817. 
Civ.  Proc.  12-160. 
S«bd.  2. 
N.    Y.    86-242;    89-328;    105-5; 

160-183. 
App.   DIv.  69-48. 
2469. 
N.  Y.  40-383;  117-302;  124-330; 

163-498;   167-301:   lCO-183. 
Hun,     37-681;     73-494;     02-213, 

605. 
App.    DIv.    34-242:    45-582;    60- 

50;  60-60;   106-577. 
Misc.  16-510;  28-130:  30-126. 
N.  Y.  Snpp.  6-227;  36-1050;  72-. 

1045;  74-585:  86-371. 
St.   Rep'r.  27-33. 
Olv.   Proc.  11-851;  30-198. 
Abb.  N.  C.  27-86. 
Dniy,  10-8ia 
Snbd.  1. 

N.  Y.  167-306. 
Misc.  28-133. 
N.   Y.  Snpp.  68-1067. 
Civ.   Proc.  9-346;   17-385. 
Snbd.  4. 

N.  Y.  164-147. 
App.  DIv.  84-242. 
N.  Y.  Supp.  64-428w 
Subd.  6. 

N.  Y.  164-443. 
App.  DIy.  8-5,  56. 
2470. 

A.   D.  106«577. 
2471. 

App.  DIv.  7-534;  69-291;  88-406: 

«l-267;  105-577. 
N.  Y.  Supp.  69-253. 
2471a. 

N.   Y.  170-189. 

App.    DIv.    16-572:    88-466;    67- 
875;     71-422:     88-435:     96-33, 
174;  116-665;  121-169. 
Misc.     2:j-752:     24-278;     36-213. 
307;    37-390;    40-139:    41-115: 
44-248;    47-519;    49-568. 
N.   Y.   Snpp.   53-171 ;  70-744;  71- 
44:     73-689;     76-794;     81-274; 
88-466;  80-8a'};  100-179;  lOl- 
992;   109-598. 
2472. 
N.    Y.    72-317;    78-806;    89-479; 
117-141:      137-408;      144-287; 
162-508;  169-135. 
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Hun,     3a-177:     3l>-65;     41-186: 

54-320. 
App.  ,1)1  V.    22-218;    31-178;    40- 

116:  «3-493:  73-11:  70-51:  SS- 

395;    02-377,    463;    104-236 : 

100-548;  110-474.  536. 
MIsr.     17.aS4:     10-325:     28-602: 

33-543;     30-479;     41-350:    43- 

14.  171;  45-533;  55-173;  56- 

215. 
X.    Y.   Supp.   10-304:  44-729:  7«- 

355  ;  .sO-789  :  84-329 ;  85-830  ; 

03-728;   00-372:   07-408. 
St.   Rep'r.  23-635:   32-293. 
Civ.   Proc.   10-398. 
Abb.   N.   C.   2«-305:  20-477. 
Dem.  5-11.  123.  161;  6-11. 
Connoly,  2-367. 
N.   Y.   Ann.   Cas.   1-306. 
Snbd.  1. 
Hun.  3«-219:  50-240. 
App.   DIv.   104-236. 
Civ.   Proe.   12-40. 
Abb.   N.   C.   10-244;  10-40. 
Dpm.  5-402. 
Sabd.  2. 

App.  Div.  80-522;  104-236. 
Hnn.   70-376. 
Misc.  6-172. 
Week.  Dig.   25-5. 
Snbd.  3. 

N.     Y.     24-337:     01-439;    02-70: 

117-476;      12S-.378;      137-GOl; 

152-513. 
Hun.  51-202:  61-513:  70-145. 
App.  Dlv.  11-347:  73-11:  80-522: 

86-457;  W>-327 :  117-59. 
Misc.    3-588:    4-340:    8-576:    13- 

880;   17-494:  22-221,   499 
N.  Y.   Supp.  83-697;   101-1093. 
St.    Rep'r.    15-728;    32-147;    35- 

706:   41-569. 
Civ.  Proc.  0-58. 
Abb.    N.   C:  28-61;  81-111. 
Dem.  2-14;  3-518;  4-324. 
Sabd.  4. 
N.   Y.  01-439;  117-478;  1^8-378; 

152-513. 
Hun.  42-328. 
App.    DIv.    73-11;    86-457:    88- 

143;   117-59. 
Misc.  8-576;  17-494;  22-291,  499; 

30-612. 


N.   Y.   Siipp.  83-097;   101-1093. 
SmhA,  5. 

N.   Y.  128-378. 

Hun.   33-511. 
SBl»d.  6. 

N.   Y.  117-476:  152-51S. 

Misc.    8-576;    17-494. 

Dem.  2-114. 
S«bd.  7. 

N.    Y.    120-642:   150-135. 

Hun.   50-592. 

Misc.  20-537. 

8t.    Kep'r.    37-438;    30-3U3;    51 
561. 


Civ.  Proc.  8-159. 

How.   N.  S.  2-308. 

Dem.  4-154. 
2473. 

N.  Y.  126-354;  135-65;  173-43^ 

Hun,  7O-540. 

App.  Dlv.  24-33;  61-502:  70-182: 
85-274;   106-320;    107-1R6. 

Misc.    10-325:   35-731. 

N.  Y.  Supp.  70-.597:  70-1100:  H3- 
226;  04-667,   876. 

Abb.   N.  C.  20-306. 

Connoly,  2-375. 
2474. 

N.   Y.  77-455;  127-296:   12O-640. 

Han,  58-507. 
.    App.    Dlv.    2-615;    24-33;    1€KI- 
321. 

MUc.    10-325;   30-228;   47-548; 
48-313. 
2475. 

N.  Y.  66-144;  12O-640. 

Hun,  58-507. 
2476. 

N.  Y.  83-.348;  160-93:  173-442. 

Hun,  45-232;  50-464:  58-.V)7. 

App.      Dlv.      30-611;      104-236 ; 
107-186;    114-246. 

MIso.    30-15:    36-195,    732;    55- 
577. 

N.  Y.  Supp.  20-417  ;  82-180  ;  0>»- 
728;  00-740;    106-9-9. 

St.   Rep'r.   30-952:  35-560. 

Civ.    Proc.    12-39;   30-1. 

Dem.  2-251;  5-401. 

Week.  Dig.  18-429. 

Redf.  5-137. 
Snbd.  1. 

N.  Y.  85-153. 

Hun,  30-219:  41-108. 

App.   Div.    104-236. 

msc.  10-8U;  54-18a 

St.   Rep'r.  40-14. 

Abb.  N.  C.  16-244. 

Dem.  4-92. 
Snbd.  2. 

N.  Y.  53-610. 

App.   Dlv.   104-236. 

Dem.  2-261. 
Sabd.  3. 

N.     Y.     73-292;    83-438;    8T-19; 
160-87. 

App.    Dlv.    30-611; 
148;    104-236. 

Misc.  26-354. 

N.  Y.  Supp.  57-212. 

How.  N.  8.  2-112. 

Dem.  2-268:  3-346;  6-243,  382. 
Subd.  4. 

App.  Div.  06-18;  104-236. 
2477, 

App.   Div.    114-245. 

Misc.   25-195:  27-475. 

N.  Y.  Supp.  50-166;  00-740. 
2478. 

N.   Y.  73-113,  292. 

loss* 


73-868;    84- 


NOTES. 


Misc.  36-732  ;  RK-5T7. 
N.  Y.  Supp.  liMi-929. 
3479. 

Hun.   «3-282. 
Misc.    13-715. 
N.   Y.  Supp.  35-820. 
2481. 

N.  V.  0«-441;  100-210;  103-307; 
104-259;    154-773;    150-136 ; 
l«4-42. 
Hun.     4:i-.-i.S7:     48-417;     50-473; 

70-377;   SO-50. 
App.     Dlv.    lS-306:    23-207:    52- 
220:    5«-2.*»8.    279:    70-.'?21:    72- 
286;   73-11;    119-293.   495. 
Misc.  20-040:   37-696:   41-416. 
N.   Y.  liiipp.  20-454:  TiH-STO.  r»97: 
0O-63C:  07-881:  75-272;  76-87, 
3.55,     448:     SO-789:     87-581, 
k:13;    97-307:    1 00-607 ;    lOl- 
882;  104-138. 
Civ.   Proc.   12-48:   19-149. 
Abb.  N.  C.  29-477. 
Redf.  6-308.  402.  488. 
Dem.  3-572;  5-412:  0-111. 
Connoly,    1-122,    884,    437:   2-876. 

41 S.  489. 
N.  Y.  Ann.  Cas.  10-129. 
Sobd.  1. 

Hud.   70-110. 
St.  'Rep'r.  53-543. 
Subd.  2. 

II  un.   51-212:  70-110. 
Misc.    13-6»;2:    19-825. 
St.   Rep'r.   53-543. 
Snbd.  3. 

App.   D\v.  03-493. 
DeiD.  4-324. 
Sabd.  4. 

App.    Dlv.   31-178.  • 
N.   Y.  Sunp.  4-180^ 
Civ.    Proc.  9-58. 
Dem.  3-253. 
Snbd.  5. 

Hun.  42-328. 
Misc.  28-602. 
Dem.  2-619. 
Sabd.  G. 
N.    Y.    81-641:    85-153;    87-572; 
98-4.?4:        100-206;       112-503; 
i;i«-291:   157-427;   167-344. 
Hun.   24-4:   28-212;   41-464;  42- 
400;    46-500;    66-200;    72-102. 
.')97;   73-43.'>:   81-427;   82-422. 
App.    Div.     8-313:     11-347:    32- 
604:    33-.'>47:    42-258;    44-268: 
49-613;   51-119;   60-67:    66-55; 
72-21H1;     74-221:     80-:iSS,     522; 
89-227;  93-519;  116-584;  119- 
292. 
Misc.     1-392:    3-.3»4;     5-115:     9- 
263.    621:   27-164.    Ctrur.    2!>-4aS: 
32-119;     34-148:     85-078:     37- 
606:  38-400:     50-485;  55-473. 
N.   Y.   Supp.   6-^57,  934:   :»0-S,j1; 
31-26.^:    5:<-lS7.    9.')7;    59-1084: 
68-608;    64-385;     65-103,     168 
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66-176:    72-409;    77-558:    80- 
630:    106-677. 
St.     Rep'r.     7-324:     19-5.30:     20- 
440:      a2-3a3:      29-299:     38-2; 
40-5.S7:    47-431:     48-142;    49- 
1.51:   51-558:  54-276. 
Civ.  Proc.  6-301:  18-177. 
Abb.  N.  C.   17-320. 
How.  N.  S.  1-420. 
Dora.   2-75.    85,    560.    597;   3-254; 

4-43:  5-241.  614. 
Connoly.  2-27. 
Snbd.  7. 

St.    Rep'r.   18-805:  32-905. 
Sabd.  8. 

App.   Dlv.   24-532. 
Mi8C.    12-258. 
N.  Y.   Supp.  49-32. 
Snbd.  9. 

N.   Y.  Supp.  49-32. 
Snbd.  11. 

N.    Y.    89-479;   91-439;    152-513. 
Hun,   3.1-311:  42-328. 
App.    Dlv.    11-347:    20-383:    32- 
604;  47-67:  63-493;  73-11:  80- 
522:    117-59. 
Misc.   4-370;    8-576:   17-494:   29- 
531;     34-152;     51-.'$40 ;     56- 
215. 
N.     Y.     Supp.    29-1084:    46-787: 

53-187:    62-339;    101-1093. 
St.    Renr.    :i2-14-:    37-57.?:    41- 

3.39:   54-237. 
Civ.   Proc.  5-542:  12-40. 
Abb.   N.   C.  18-1;   19-40:   22-342. 
Dem.    2-619;    3-518.     534;    6-60. 

123. 
N.  Y.  Ann.  Caa.  7-in. 
2483. 

N.  Y.  71-238. 
2484. 

N.    Y.   71-238. 

Hun,  32-445:  0O-,->G9:  82-104. 
N.  Y.  Supp.  31-63. 
St.   Rep'r.  39-837. 
Snbd.  1. 

St.  Rep'r.  48-673. 
Snbd.  a. 

St.  Rep'r.  48-678. 
2485. 

Hun.   82-443. 
2486. 

Hun,  82-429;  60-52S. 
App.   Div.  9-422. 
2487. 

St.    Rep'r.    14-376;    89-837;   48- 
573. 
Snbd.  1. 

Hun.  32-445. 
Dem.   6-18. 
Snbd.  2. 

Hun,  60-570. 
2488. 

Hun,   60-570. 
2490. 

App.  Div.  9-423. 
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2492. 

N.    T 

.    Tl-238. 

2403. 

Hun. 

60-570 :  82-107. 

X.  Y. 

supp.  ai-es. 

2404. 

Hun. 

32-439. 

240U. 

N.    Y 

91-284. 

Hun. 

30-475. 

St,    Rpp'r.   10-530. 

Dem. 

<«-15. 

Snbd. 

1. 

Dem. 

u-is. 

Siilid. 

2. 

Dem. 

6-15. 

2408. 

Hun, 

73-269. 

2600. 

App. 
Misc. 

DIv.    24-$86. 

12-257. 

N.  Y. 

Supp.  49-32. 

St.   Rep'r.  15-743. 

254W. 

Siilid. 

2. 

Hun, 

43-311. 

Misc. 

10-485. 

Dem. 

2-396. 

251 1. 

How. 

N.  S.  2-38. 

251  a. 

App. 

Dly.  24-535:  30-815. 

Misc. 

12-357:   20-354. 

N.   Y 

Supp.  49-32. 

N.  Y. 

182-270. 

App. 

Div.  1OO-.360. 

Misc. 

8Ot470:    41-226;    57-502. 

N.  Y. 

Bupp.  82-539;  03-836;  lOO- 

067 

Connoly,   2-117,   205. 

Dem. 

3-227.  2C1.  505. 

Redf. 

5-4C6. 

SniMl. 

1. 

App. 

DIv.  47-123. 

Misc. 

37-458. 

SuImI. 

£, 

Misc. 

20-354. 

SlllMl. 

3. 

App. 

DIv.  02^46r,. 

Misx-. 

15-601;   57-.J27. 

St.  Rpp'r.  13-lCS;  20-218. 

Civ. 

Proo.   11-125. 

Dem. 

2-352. 

Snbd. 

4. 

N.    Y 

88-121. 

Dem. 

4-119. 

Subd. 

B. 

N.    Y 

78-535;  98-363.   527;  104- 

103 

Hun, 

51-202. 

App. 

Div.  12-135;  90-327. 

MIS<!, 

1-492. 

Civ. 

Proc.   7-iri7:  0-409. 

How. 

i\.   S.    1-92.  203. 

Dem. 

3-232;   4-471. 

Babd. 

T. 
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Hun,  88-842. 

St.  Rep'r.  5-190. 
Snbd.  8. 

Hun.  38-261. 

St.    Rep'r.   29-951:  40^26. 
Subd.  9. 

Hun.  36-261. 

Misc.  80-355. 

St.  Rep'r.  87-647:  41-798. 
Snbd.  lO. 

App.  DIv.  42-258. 

N.  Y.  Supp.  59-257. 
Snbd.  11. 

N.   Y.  119.88. 

Hun.  52-110. 

App.  DIv.  4-431;  40,238:  01-lW; 
65-100  :  81-453  ;  84-163  ; 
104-462:  ll«»-908. 

Misc.  15-noi:  17-494;  80-354:  32- 
318;   51-540. 

N.  Y.  Supp.  63-726;  66-724:  T2- 

4a5. 

Civ.  Proc.  8-125. 

St.  Rep'r.   15-722. 

Abb.  N.  r.  22-480. 

Dem.  2-648;  8-263.  509:  4-276. 
348:  5-348. 

Connoly,  2-641. 
Snbd.  12. 

.\.   Y.  72-,^14. 

Misc.  29-37. 

N.   Y.    Supp.   60-382. 

St.  Rep'r.  29-912:  45-752. 
Snbd.  18. 

N.  Y.  Supp.  23-844. 
2516. 

N.   Y.  98-342. 

Hun.  70-109:  88-150. 

App.  DIv.  39-92;  106-176. 

M^c.  13-366;  80-559;  88-543:  89. 
227, 

N.  Y.'  Supp.  68-933. 
2517. 

Hun.  51-208:   70-109. 

App.   DIv.  30-82:  89-92. 

Misc.  13-307  ;  39-287  ;  46-230. 

N.    Y.    Supp.    35-105:    66-727. 

Dem.  2-313;  6-137.  .446. 
25IK. 

App.  DW.  42-298;  86-156. 

N.   Y.  Supp.  59-255. 

Connoly,  2-643. 
2519. 

Hun,  7O-109. 

App.   DlT.   4SB-258:  86-860. 

N.  Y.  Supp.  59-255:  88-778. 
2520. 

Hun.  70-109. 

App.  DIv.  108-176, 

Misc.  12-248;  13-^7;  39-227; 
40-328. 

N.  V.  Supp.  34*44  ;  96-52. 

How.  67-217. 

Dem.   2-306:  8-577. 
2521. 

N.   Y.  Bopp. 


X 


J 


NOTSa 


ConnolT,  2-643. 

MlRC.   13-367;  89-228. 
2R22. 

Dem.  2-316. 
Snbd.  1. 

Misc.  12-244. 

St.  Rep'r.  54-303. 
2523. 

N.  Y.  1T2-647. 

Misc.  17-476. 

N.  Y.  Supp.  60-772. 
Snbd.  2. 

A  pp.  Dlv.  4^-182, 
2624. 

App.  Dly.  86-360. 

Nilsc.     12-244;     13-367;    8»-228; 
40-328 

N.  Y.  Supp.  81-1032;.  88-778. 

Civ.   Proc.  7-237:  lO-lCw. 

Dem.  3-65. 
2525. 

Misc.  12-244;  18-367;  39-228. 
2627. 

Dem.  8-18. 
2628. 

Hun,  69-487:  76-208. 

App.    Div.    96-630. 

Misc.  29-rv'il:  80-.5.59;  39-228. 

N.  Y.   Supp.   13-367:  35-105:  64- 
870. 

N.  Y.  Ann.  Gas.  7-171;  10-12& 
2529. 

Hun,  69-366. 
8530. 

Hun,  66-201;  69-366. 

Civ.    Proc.   8-206;   15-270. 

Redf.   5-391. 

Dem.  3-219. 
2531. 

App.    D!v.    106-322. 
2532. 

Misc.  13-367. 

N.   Y.  Supp.  35-105. 
2637. 

App.    Div.    20-66:   50-82. 

Misc.   22-220;  38-463. 

N.  Y.  Supp.  49-820;  63-439;  77- 

loao. 

2538. 

N.  Y.  135-661. 

Hun.   64-318. 

Misc.  28-603. 

St.  Rep'r.  12-692. 
2539. 

App.    Div.  24-585. 

N.  Y.  Supp.  49-82. 
8540. 

Misc.  27-168. 
2641. 

Misc.  12-257. 

Week.  DifT.  25-156. 
2542. 

App.  Div.  24-585. 

N.  Y.   Supp.  49-82. 
2544. 

N.  y.  70-887S  118-63. 


flun.   71-30;  TS-SOL 

Dem,  8-324. 
2545. 

N.  Y.  80-1;  92-181;  95-517;  1  OS- 
ISO,  470:  104-74,  648:  111-239, 
52^;  125-732;  146-121;  184- 
57. 

Hun,  32-251.  429;  71-503:  74- 
631:  75-269:  78-49:  79-130; 
84-524;  88-377:  89-144. 
App.  Div.  1-622:  4-2;  10-374:  IT- 
268.  273;  19-489:  42-381:  44- 
40(5:  47-316:  53-.'?n2:  53-19R: 
66-229:  69-28H:  71-522:  73- 
559:  75-342:  97-118;  101-656; 
112-373;    119-874. 

Misc.  12^-255:  35-480:  46-563: 
50-110 ;   54-176. 

N.  Y.  Supp.  69-152;  61-175. 
997;  65-83;  72-728;  74- 
755:  y5-859;  77-178;  78- 
186;  89-654;  98-438,  921; 
106-931. 

Dem.  3-229.  258. 

St.  Rep'r.  70-178. 

Week.  Qig.  24-3. 
2546. 

N.   Y.  168-427;  17T-890. 

Hun,  47-348. 

App.  Div.  1-40;  18-114:  42-4: 
44-406:  45-578:  64-283:  58- 
210;  61-837:  65-229.  378:  69- 
286;  111-511,  547:  113-206.  222, 

Misc.  25-283:  31-76;  34-210;  43- 
476 ;  63-178;  54-260. 

N.  Y.  Supp.  35-480;  58-920:  61- 
175,  997:  66-664;  70-353:  72- 
728;  73-67;  74-755;  89-469; 
97-1098;    99-174. 

St.  Rep'r.  14-321;  TO-177. 

Civ.   Proc.   14-52;  16-270. 

Dem.  3-377. 

Connoiy,  1-442. 

Abb.  N.  C.  31-110. 

N.  Y.  Law  Jour.  6-667. 
2647. 

N.    Y.   111-624:    149-288. 

Hun,  eo~o'2-^',  418-530. 

App.  Div.  79-544. 

N.   Y.   Supp.   97-938. 

Dem.  6-269. 
2548. 

Hun,  40-233;  68-530. 

App.  Div.  14-162;  85-548;  79- 
544 

N.  Y.*  Supp.  81-101. 
2550. 

N.  Y.  172-547. 

Hun.  37-111. 

App.  Div.  18-803;  40-78;  70-416; 
88-143 

N.    Y.  Supp.   57-548;  75-286. 

St.    Rep'r.   16-340. 

r\x.  Proc.  14-195. 
2.';.%i. 

App.   Div.    120-670. 
N.   Y.  Supp.   105-549. 


( 
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NOTBS. 


2652. 

App.  DIv.  1-29:  82-826;  4k)-116: 
<s»-49;  67-72;  «»-162 ;  »^5- 
142;  106-587;  110-68;  111-282. 

Misc.  16-518;  28-a09;  44-33U; 
66-226. 

N.  Y.  Supp.  36-529;  69-981:  71- 
376;  84-329;  96-1017;  07- 
459. 

St.  Rep'r.  2-655;  8-221 
255». 

N.    Y.  76-425. 

App.  DlT.   70-416. 

Misc.  20-531. 

N.  Y.  Supp.  76-236. 

CoDDoIy,  2-.52. 

N.  Y.  Ann.  Cas.  7-171. 
2654. 

Him,  83-211. 

App.   Div.  66-148;  70-416. 

Misc.  7-502;   38-66. 

N.  Y.  Supp.  39-828;  46-489;  76- 
236;  76-964. 

Deni.  6-358. 

Week.  Dig.  16-150. 

N.  Y.  Ann.  Cas.  4-269. 
2666. 

N.  Y.  76-425;  81-235;  103-181; 
164-11.5. 

Hnn,  73-191. 

App.  DIv.  19-382:  79-268:  88- 
143;    108-13:    111-282. 

Misc.   28-310;    44-339. 

N.  Y.  Supp.  46-439;  69-981;  79- 
687;  84-329;  89-927;  96- 
467;  97-459. 

St.  Rep'r.  16-242;  19-321;  26-238 

Civ.  Proc.  18-28:  14-200. 

Abb.  N.  C.  29-360. 

Dem.   6-449;  6-358. 

Rfdf.  4-318;  6-131. 

N.  Y.  Ann.  Cas.  4-266. 
Snbd.  8. 

ll«m,  34-309. 

App.  Div.  27-124. 
Sulicl.  4. 

Hnn,  34-309. 

App.  Div.  18-308. 

Misc.  12-326. 
2660. 

N.  Y.  69-536. 

App.  Div.  18-808. 

Dt»ni.  3-320. 
2667. 

N.  Y.  111-284. 

App.  Div.  10-129;  101-28;  114- 
615. 

Misr.  12-324;  20-307. 

N.    Y.   Supp.   64I-.S7:   91-707. 

Civ.  Proc.  16-270,  273.  276,  279. 
282.  284;  19-:{55. 

How.   66-137. 

Dem.  2-635;  61-425.  428. 

Redf.   4-325,  480. 

C'onnoly,  2-15. 

N.  Y.  Ann.  Cae.  7-32. 
2668. 

N.  Y.  99-101;  111-289;   160-451 
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Hun,  83-286;  64-162. 

App.  Div.  10-129:  16-547:  44- 
240.  624:  66-149:  63-494. 

Misc.  3-156;  20-308:  26-369:  36- 
579. 

N.  Y.  Supp.  66-640:  60-87:  71- 
795. 

St.   Rep*r.  6-199;  46-854. 

Civ.  Proc.  4-60;  14-41.  408;  29- 
401. 

Abb.  N.  C.  23-381:  28-378. 

Connoly,  2-51. 

Week.  Dlir.  26-156. 
Svbd.  1. 

Hun.  48-419. 

Civ.  Proc.  16-295. 
Snbd.  2. 

Dem.  6-446. 
Snbd.  8. 

N.  Y.  1OO-205;  110-457,  487. 

Hun,  61-280. 

App.  niv.  7-12:  46-625. 

St.   Rep»r.  40-846. 

Abb.   N.   C.   17-329.   887:   18-243. 

Dem.  6-274. 
2669. 

N.   Y.   111-284. 

Hnn,  64-162;  86-571. 

App.   Div.   7-12. 

N.    Y.    Supp.   3.^-907. 

Civ.   Proc.   16-290. 

N.  Y.  Ann.  Cas.  9-416,  n. 
2660. 

Hnn.  64-162. 

App.   DIv.  7-12. 

Misc.  26-370. 

riv.  Proc,  16-298. 

Dem.  6-444. 
2661. 

N.  Y.  100-203. 

Hun,  36-'301;  40-443;  47-477; 
64-162:    78-131:    86-12. 

App.  Div.  7-12:  24-194:  40-31. 
78;  46-241:  61-318;  65-149; 
80-513;   122-366. 

Mine.  26-284,  369:  36-579;  88- 
219;  89-120:  67-525. 

N.  Y.  Supp.  66-433.  640  :  61-671  : 
72-62;  77-269;  78-976;  81-118. 

Civ.   Proc.   16-284;   19-802. 

Abb.  N.  C.  18-242. 

Dem.   8-584. 

Redf.  6-110. 

Connolv,  1-158:  2-419. 

N.  Y.  Ann.  Cas.  7-81. 
2502. 

N.    Y.   70-481. 

Hun,  47-477;  64-168;  86-12. 

App.  Div.  24-194;  61-318.  856: 
101-561;    122-356. 

Misc.  2O-307;  26-284;  39-120; 
67-525. 

N.  Y.  Supp.  46-668:  64-1025;  65- 
lOGl:   78-970;    109-217. 

St.   Rep'r.  6-l«J. 

Civ.   Proc.  16-284,  290:  19-302. 

Dem.  6-69. 


NOTES. 


Redf.  6-330,  887. 
Week.   Dig.  25-326. 
2663. 

Dem.  8-581. 
Connoiy,   1-158.  254. 
Abb.  N.  C.  31-111. 
2666. 

N.   Y.  146-540. 
2666. 

Abb.  N.  C.  81-110. 
2668« 

App.  DIv.  11-354;  66-271;  71-1; 
73-348;  »a-4Go;  93-114;  114- 
613. 

34-152. 

_  ^.  66-784:  76-657;  87- 
J>»-1(>70. 
4-227. 


Misc. 
N.  Y. 
23: 
Dein. 
266». 
App. 


DIv.    66-278;    84-53;    116- 


Misc.  82-119;  88-672;  34-160. 

N.  Y.  Supp.  66-175;  67-879;  68- 
937;  82-32. 
2670. 

N.  Y.  104-200;  111-284:  145-540. 

Hun.    36-629;    82-444;   88-445. 

App.   DIv.   6-596:   12-17:  lN-303; 
08-211:    1O9-250;   117-810. 

Misc.  34-152  :  47-520. 

N.  Y.  Supp.  60-963 ;  06-819. 

St.  Rep'r.  12-601. 

N.  Y.  Ann.  Cas.  1-806. 
2671. 

N.  Y.  69-410;  141-171. 

App.  Div.  42-381. 

N.   Y.   Supp.   60-152. 
2672. 
•      App.  DIv.  66-231;  116-687. 

Misc.  34-150. 

N.   Y.   Supp,   72-694. 

Dem.  8-258. 
2678. 

App.  DIv.  28-18 ;  103-601 ;  120- 
883 

N.    Y.'   Supp,    106-69. 
2674. 

N;  Y.  135-415. 

Misc.  6-514. 

Weelc.  Dig.  11-212. 

N.  Y.   Supp.   08-583,  921. 
2676. 

App.  Div.  79-268;   117-368. 

N.   Y.   Supp.   103-177. 
2576. 

N.  Y.  126-413;  133-177. 

Hun,    61-2«0:   «»-40."»:   74-268. 

App.  Div.  4-3;  10-594:  17-6;  61- 
^7;  92-465;  112-317. 

Misc.   60-110:   64-176. 

N.  Y.  Supp.   106-931. 
2577. 

App.    Div.    11-45;    62-635:    97- 
641;    117-358. 

Misc.  17-543. 

N.  Y.  Supp.  79-687. 


St.  Rep'r.  16-74B. 
Dem.  3-258. 
2678. 

Hnn,  74-268. 

App.  Div.  79-268. 

MlBC.  62-278. 

N.  Y.  Supp.  79-687. 

St.  Rep'r.  16-746. 
2679. 

App.  Div.  21-267. 

Misc.  62-278. 

N.  Y.  Supp.  47-689. 
2580. 

App.  Div.  11-46. 

Misc.  62-278. 

N.  Y.  Supp.  102-1124. 
2581. 

N.  Y.  Supp.  103-177. 

App.    Div.   117-358. 

Connoly,  2-642. 
2682. 

Hun,  88-229. 

App.   Div.  48-599 ;  96-61 ;  106- 
357. 

Misc.  41-92. 

N.  Y.  Supp.  61-244;  62-426:  87- 
793 ;  94-176. 
2583. 

Hun.  74-268. 
2684. 

App.   Div.   21-268. 

mTsc.    17-544;   33-672. 

N.  Y.  Supp.  47-689;  68-987. 


i 


N.   Y.  112-525. 

Hun.   63-531. 

App.  Div.  36-542;  62-685;  79- 
643. 

Hisc  24-261:  41-86. 

N.  Y.  Supp.  65-98;  81-lOL 

Civ.  Proc.  14-408. 
2586. 

N.  Y.  66-260;  87-614;  183-177: 
148-408-. 

Hun.  46-561;  68-681:  74-90:  78- 
482;  88-331:  84-524;  86-330. 

App.  Div.  6-215;  10-401;  17-6: 
39-86;  46-34;  47-125:  48-!)2: 
61-637:  53-567:  66-279:  68- 
688;  61-413;  79-542.  634;  81- 
228;  92-465;  95-153;  105- 
266;  107-77;  113-24.  920;  116- 
519;  117-299;  118-484;  121- 
384;  123-170,  217. 

Misc.  41-88. 

N.  Y.  Supp.  56-528:  66-1022:  67- 
879;  76-641:  79-639:  81-68, 
101;  88-847;  98-418;  101- 
776;  105-1098;  108-138. 
281. 

T.  &  C.  6-402. 
25,S7. 

N.    Y.    72-269,   482;   96-63:   104- 

648;    133-177. 
Hun,    63-531:    74-209.    868:    80- 
460;  89-366;  91-61. 
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NOTBS. 


App. 


v^p.  SJJ-     ^•-Wa;     118-920; 

117-209. 
Misc.   41-89. 
N.   Y.  Supp.  81-101. 
2688. 

N.  Y.  72-482;  110-278;  148-408; 

176-596. 
Huu,     40-233;     63-531:     66-481: 

66-560;  78-40:  82-444:  80^300. 
App     Dlv.   6-216;   9^'2S3;   14-162; 

rf6-280.    542:    67-421:     79-542 

03-115;    06-66.    107-52,    62 

112-407:   123-70. 
Misc.  24-259.  421;  41-90;  42-237 

1100;    6»^76;    61-IOI ;    94- 

2589. 

N.    Y.    70-566. 
Hun,  71-509. 
App.    Dlv.    66-150. 
Civ.  Proc.  13-408;  16-208. 
Dfm.  6-444. 
2590. 

N.   Y.  63-460. 

2o9i:  ^'^*'-  "*"^" 

N.  *Y.  76-316. 
Hun.  66-406. 

App.  Dlv.  88-250;  101-247. 
N.   Y.   Supp.  91-746. 
2503. 

Misc.   88-625. 
N.  Y.  Supp. 
Dcm.  2-134. 
2594. 

App.  Dlv.  60-104. 
Misc.  8-142. 
2595. 

App.  Dlv.  92-M6. 
Misc.  81-118. 
2596. 

N.   Y.    126-354;   184-43. 
App.       Dlv.       10^359;       86-64; 
120-660.  ' 

Misc.   40-520. 

N.  Y.  Supp.  83-521;  1O2-809. 
2597. 

N.    Y.    72-565. 

App.    Dlv.    57-233;    117-359. 
Misc.   31-119. 
JN.  Y.   Supp.   103-177. 
Deui.  2-251,  469. 
26<M>. 

Misc.  25-137;  39-520. 
N.  Y.  Supp.  54-920;  80-879. 
Uem.  2-201,  251. 
2601. 

Misc.  25-137;  39-r.20. 
N.  Y.  Supp.  54-020;  HO-379. 
2602. 

Hun.  60-482. 

App.  Dlv.  6-505:  31-348:  SS-33. 

Misc.  3;5-ri43;  42-H. 

N.  Y.  Supp.  64-920:  <W-933:  85- 

830. 
Connoly.  2-632 
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2608. 

N.  T.  164-423. 

ApD.  Dlv.  10-129 :  63-82 
08-146;    118-332. 

N.  Y.  Supp.  74-148. 

ClT.  Proc.  15-871. 

Redf.  6-416. 

Connoly,  1-192. 
2665. 

N.  Y.  110-605;  186-354. 

App.   Dlv.  43-93;  67-73;  R4-654. 

N.   Y.   8upp.   69-289;  88-731. 

Conuoly,    1-102. 
2606. 

N.  Y.  114-359;  119-427;  124-1; 
186-384;  142-545;  168-^16. 
154-423;   170-197;   175-150. 

Hun,  28-451;  83-618;  44-457;  61- 
201;  56-948;  64-372;  66-31;  77- 
248;  82-112:  91^205. 

App.     Dlv.     13-23;    80-314:     88- 
604;   48-96;    61-368.    419;    6S- 
639;    64-582;    66.4r)6;    68-210 
63-49,  488:  67-72:  68-146.  159; 
72-286;  77-159;  86-572;  88-97; 
87-467;        97-263;        118-179 
113-470;    118-328;    119-508 
122-789. 
Misc.    24-353.    457;    86-281:    86- 
124j   34-210.    585;   36-742;    37- 
717;     38-7^3;     49-485;     87- 
430. 
N.  Y.  Supp.  47-101;  61-802;  68- 
186.  711:  55-426:  66-1100:  59- 
i??U«?*^061;   66-1028;    67-97; 
70-391;     71-376,     795;     73-6n0: 
74-148,  443;  76-37;  79-83;  89- 
939;     98-42;     99-213;     lOS- 
410;  104-213;  107-737;  1119- 

8t.   Rep'r.  6-375;  36-229. 
Civ.    Proc.    14-62.    16-371 
How.  66-291. 
Dcni.  2-486;  3-236. 
Ui^tlf.  4-399;  5-881. 
Week,  Dig.  26-64. 
Connoly,   1».88,  191. 
264)7. 

Hun,  36-579;  83-431. 
App.    Dlv.   24-31:   32-604;   43-95 
101;   65-456;   67-73 

^'J.-^^  ^UeP„5?-52?'  58-186:  68- 
lOol;  78-600;  96-665;  1O2-890 
Civ.  Proc.  15-371;  19-246 
2608. 

N.   Y.   124-1. 

Hun,  48-330. 

App.   Dlv.   43-95,  101;  67-70 

Misc.   32-425:   34-5S5:  86-557. 

N.   Y.   Supp.  59-420;  66-544:  T8- 

600. 
Civ.  Proc.  19-246. 


NOTB8. 


2609. 

N.  Y.  124-1. 

App.  DtT.  4S-95.  ;i<tt. 

Misc.   34-585. 

N.    Y.    Supp.   50-429;   70-391. 

Civ.    Proc.    16-371;    lfK.246. 

Dem.  3-251. 
2610. 

N.  Y.  186-384. 

Hun.  66-30. 
2611. 

N.    Y.    136-61;    188-69. 

App.  Dlv.  47-12.',. 

&1ISC.     25-558;     28-370:     36-479, 
482. 

N.   Y.    Supp.   32-398;   62-830. 

Dem.  8-416. 
2612. 

Misc.  9-437;  45-535. 

N.  Y.  Supp.  80-383  ;  92-974  ;  96^ 
895. 

CoDDoiy,  2-582. 

snii»«.  5. 

Misc.  21-778. 
2613. 

N.    Y.    188-15. 

App.     Div.     »-344  ;     18-61  :     40- 

495;   119-602. 
Misc.  22-63;  50-309. 
N.  Y.  Supp.  109-61.      - 
2614. 

N.   Y.  96-145. 
App.  Dlv.  56-280;  116-503. 
Misc.  13-366. 
Civ.  Proc.   1-459. 
How.  67-58,  317. 
Connoly,  1-488. 
2615. 

App.  Dlv.  43-390 ;  66-278 ;  106- 

225;   110-619. 
Misc.  13-366. 
N.     Y.     Supp.    51-597;    93-1004; 

101-882;    109-474. 
Dem.  2-163. 
Sabd.  1. 

App.   Dlv.  29-277. 
Civ.  Proc.  6-328. 
Dem.  3-199. 
Subd.  8. 

App.  Dlv.  ll«-686. 
2616. 

App.  Dlv.  llT-409. 
N.  Y.  136-60. 
2617. 

N.  Y.  182-468. 

App,  Div.  4-430:  32-185:  43-390; 
tfW-27S;      73-34.S;       105-225 ; 
122-2. 
Misc.  32-110  :  55-160. 
N.  Y.  Supn.  52-943:  60-1.53:  66- 
175  ;    67-931  ;    93-1004 ;    97- 
367:    106-350. 
St.  Rep'r.  7-292. 
Dem.  2-160.  524. 
2618. 

N.   Y.  67-409;  77-369.  596;  112- 
492, 

1088« 


Hnn,    41-89;   47-7;   61-104;   76- 

517. 
App.   Dlv.   6-215;   48-508;  -109- 

767;   116-585. 
Misc.    10w493  ;   11-221 ;    13-467  ; 

46-539:    52-265;    55-160. 
N.     Y.     Supp.     62-919;     96-729: 

191-882. 
St.  Rep'r.  14-117. 
Civ.   Proc.  6-128. 
How.  67-57. 
Dem.  2-117.  443. 
Connoly.    1-464. 
2619. 

Hun.  75-472:  76-r.l7. 
App.  Div.  6-215;  116-685. 
Misc.   13-467;   46-5.'^0 ;  85-165 
N.  Y.   Supp.   101-882. 
2620. 

N.  Y.  77-369;  95-329. 

Hun.    64-104;    76-472;    76-1,    2; 

78-483 
App.  Dlv.  16-189;  19-267;  47-40. 
125;     80-75;     89-414;     104- 
317,  321,  326;   l*M>-780 ;   118- 
114. 
Misc.  7-222;  13-468,  473:  14-4IH): 
17-191;    26-460;     83-146,     320; 
38-471;     46-539;     48-40;     51- 
543  ;  55-164. 

N.    Y.  Supp.  62-294:  68-363:   77- 
10.36;  8O-410;  96-435,  729;  lOl- 
971  :  106-474. 
St.   Rep'r,  58-798, 
Dem.  6-106,  237. 
Connoly.  2-259,  579. 
2621. 

Hun.  76-522. 

App.  Div.  53-106 ;  70-523 ;  104- 

325. 
Misc.  13-467;  25-459:  30-2:  30- 

473. 
N.   Y.    Snpp.  73-808;   75-373. 
Dem.  6-31. 
Redf.  5-372. 
Connoly.  2-213. 
N.  Y.   Ann.  Cas.   10-489. 
2622. 

N.  Y.  77-369;  141-166:  lOO-.'W,. 
App.    Div.    100-268.    272;    105- 

226.  261;  l<*9-780. 
Misc.      13-467:     42-236:     48-463, 

567  ;   46-530  ;    47-538. 
N.  Y.  Supp.  93-1004  ;  96-729. 
St.  Rep'r.  5-329. 
Dem.  3-136. 
Connoly,  2-44L 
2623. 

N.    Y.    68-148:    70-387;    77-360. 

533  ;  182-468. 
App.   Dlv.   71-219:  95-1S4:    1<M>- 

268,  273;   112-406;    12;«-1t;8. 
Misc.  27-421;  39-63;  42-2;iG;  50- 

N.  Y.*  Supp.  75-542;  88-734;  »8- 

483;  09-62;   108-133. 
Civ.   Proc.  6-128, 


i 


NOTES. 


Dcm.  6-244. 
Connolj,  2-441. 
2624. 

N.    Y.   72-317:   118-569:   126-73; 

136-20;  182-465;  18C5-162. 
Hun,  63-37;  T6-129;  8«-376. 
App.   DIv.   32-185;   85-280;    10€»- 

268,     273;     105-224;     112-660; 

113-701;    116-587;    117-60. 
Ml8C.  8-200;  22-215;  23-452:  24- 

260;    25-254:    27-477:    30-281: 

31-418;  37-114;    46-209;    60- 

373  ;  52-261 ;  56-171. 
N.  Y.   Supp.  30-215;  34-831:  49- 

577:  61-502;  52-943;  65-52:  68- 

161;  98-1004;  94-588;  99-62. 
Abb.  N.  C.  15-188. 
Dem.  3-339. 
CoDDoly,  2-454. 
2625. 

N.   Y.  136-20. 
App.  Diy.  123-477. 
Abb,  N.  C.  31-120. 
2626. 

N.   Y.  136-20. 

Hun.  50-236;  77-207;  87-25;  89- 

366. 
App.  Dly.  56-279  ;  100-268,  273  ; 

110-649;    16H-588;    128-477. 
Misc.  15-182;  32-119;  46-20&. 
N.  Y.   Supp.   66-175;   108-487. 
Abb.  N.  C.  81-119. 
2627. 

N.  Y.  136-58;  149-235. 

Hun.  50-236:  76-101;  87-25;  89- 

366. 
App.   Dlv.  6-11:   14-446:  29-277: 

35-280 :     116-587 ;     118-111  ; 

123-477. 
Misc.    15-182:   32-119,   800. 
N.   Y.   Supp.  2S-7S5:  36-400;  66- 

175;    103-64;    108-487 ;    109- 

474. 
Abb.  N.  C.  31-119. 
2<t28, 

N.  Y.  149-235;  167-44. 
2629. 

Mi8C.  32-300. 
2632. 

.Vpp.  Dlv.  68-185. 
Misc.  41-7 ;  48-46. 
2636. 

Han,  36-122:  79-378. 
App.   Dlv.  80-522. 
2637. 

App.  DiT.  50-191;  80-522. 


App.  Dlv.  49-53;  50-191;  80-522; 

fl6-230. 
Misc.    19-85. 
St.  Ilep'r.   15-441. 
Dem.  3-541:  4-49(5:  5-498:  6-343. 
Subd.  1. 

Civ.   Proc,   8-158. 
Dem.  3-615 


8abd.  2. 

N.   Y.   78-282;  85-561. 

Civ.    Proc.  9-452;  18-366. 
2639. 

App.  Dlv.  27-508;  90-S28. 

Misc.  17-470;  29-S9:  37-584.  716 

Dem.  3-164. 
2640. 

Misc.  17-473. 

N.  Y.  Supp.  76-457. 
2641. 

Misc.  17-473. 
2642. 

Hun,  87-96. 

App.  Dlv.  84-280;  10O-243; 
108-65. 

Misc.  44-70. 

N.  Y.   Supp.  95-904. 

Civ.  Pioc.  14-286. 
2643. 

N.  Y.  54-643:  92-539;  IW-35. 
153-.S23;   154-429. 

App  Dlv.  96-12;  100-243  ;  118- 
400. 

Misc.  24-418;  37-589.  715:  41- 
466  ;  43-2;H  ;  44-70  :  45-hr. ; 
46-287;  48-490;  57-268. 

N.  Y.  Supp.  17-355;  84-1  irr> 
88-557  ;  96-1106  ;  103-518 ; 
107-1115. 

St.  Rep'r.  33-583:  41-336. 

Abb.   N.  C.  27-329. 

Civ.  Proc.  19-278. 

How.  N.  S.  2-199. 

Dem.   2-206;   3-169:   5-456u 

Connoly,  1-166;  2-387. 
Snbd.  1. 

Misc.  12-473. 

St.  Rep'r.  4-5.34:  18-983;  67-411 

How.  N.  S.  3-59. 

Dem.  4-170,  298.  489;  6-282,  523. 
6-49, 
Snbd.  2. 

St.  Rep'r.  67-411. 

Civ.    Proc.   H-78. 

How.  N.  S.  3-59. 

Dem.   4-170,   298;  5-130.   2S2:  6- 
49. 
Snbd.  3. 

Misc.  29-37. 

St.   Rep'r.  67-411. 
Snbd.  5. 

Misc.  28-366,  367. 

N.  Y.  Supp.  59-910. 
2644. 

App.    Dlv.    118-490. 

Misc.  8-143;  37-.'>86;  43-236. 

N.  Y.   Supp.  103-518. 
2645. 

Civ.   Proc.  7-1.19. 

Dem.   3-63.  548. 

KfMlf.  5-353. 

Coniioly.  1-491. 
L*0 16. 

Misc.    12-150. 

'Aim. 

N.   Y.  95-256;  112-493;  150-16I 
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NOTES. 


HiiD,  28-207;  46-601:  70-106:  73- 

116;    79-444;    81-427;    82-111; 

90-159. 
App.    Dlv.    110-648:    116-587. 
Misc.    16-665:    24-421:    27-618; 

28-373;  80-33;  82-318;  88-61: 

51-316 ;  eW-174. 
N.  I:  8upp.  2»-ftSl:  35-775:  53- 

733:    50-978;    66-724;    76-666; 

lOO-llOO. 
St.  Rep'r.  12-606. 
Dem.  6-12. 

Connoly.  1-294;  2-2n. 
2648. 

N.    T.   112-493:   150-164. 

Hun,  51-208;  70-442;  82-444:  OO- 

162. 
App.  Dlv.  0-423 ;  110-648. 
Misc.    15-656.    660:    22-222:    28- 

373  ;  80-33  ;  38-61 ;  55-171. 
N.    Y.    Supp.    85-776;    76-965; 

07-367. 
Dem.  2-313:  6-187. 
Connoljr,  1-294. 
2640. 

Hun.   31-176;   51-208. 
Misc.   15-655;  28-373. 
N.  Y.  Supp.  85-776. 
Dem.  6-446. 
2650. 

N.  Y.  131-400. 

Hun.  28-246;  31-176 

Misc.  28-373;  41-76. 


N.  y.  Supp.  35-776. 
.CouQoly,  2-281. 


2661 

App.  DlY..  110-649. 

Misc.  28-373. 

N.  Y.  Supp.  35-775. 

St.  Rep'r.  12-688. 
2662. 

Misc.  28-378. 

N.  Y.  Supp.  36-775;  50-978. 

St.  Rep*r.  12-693. 

Dem.  8-136. 
2658. 

Hun.  84-28;  90-169. 

N.  Y.  Supp.  35-775 ;  06-827. 

Misc.  55-174. 
2663a,. 

^375*    **^^*®**    160-584;    185- 
Hun,  70-442;  82-440;  87-346:  80- 

184,  366;  00-159:  01-164. 
App.    Dlv.   6-216.   604:  0-'35.  423. 
489;    14-599:    16-457;    27-521. 
527;    28-359;    20-374:    35-280: 
87-116:    43-389;    45-117:    60- 
128:  61-546;  65-582:  68-61;  74- 
8.^:   7T-114.    121;   80-599:   82- 
420;  84-66:  86-2^1:  01-19;  OH- 
868;  100-269,  367,  369;  106- 
259,   266.  578;   1OO-701,  885; 
110-314,    648;    11:1-057:    116- 
640;  116-587;  116-868;  118 
297;   12<l-230;   123-113,  480. 
lo: 


Misc.  16-666:  2i.i666:  4^-76:  42- 
237  ;  48-188 ;  48-5^8 ;  50-I398  ; 
64-476. 
N.  Y.  Supp.  20-981;  81-968:  84- 
1037:  86-400,  775:  86-284.  287; 
50-801;  51-134.  284;  55-52:  61- 
231;  72-959:  74-109;  77-513: 
78-1001:  80-1011:  81-576;  82- 
810;  83-831;  04-171;  07- 
180,  244,  367:  1O0-536;  lOl- 
813;  102-366;  106-34;  108- 
489. 
2664. 

App.  DlT.  6-iia. 
2666. 

App.  Dlv.  6-112, 
2666. 

N.  T.  178^321. 
App.  Dlv.  6-112. 
2667. 

App.  Dlv.  6-112. 
2668. 

App.  DIv^  6-112. 
2660. 

App.  Dlv.  6-112. 
2660. 

N.  Y.  47-351;  80-401;  04-549; 

110-62 
Hnn,  60-528;  77-231;  02-821.  606. 
App.  Dlv.  22-266 ;  02-37K.   3.S1  ; 
106-146;    110-804;    121-325: 
128-214. 
Misc.     24-419:     20-723:     83-271. 
729;  84-31;  86-514;  37-66.  457. 
539  :  38-223  ;  41-165  :  4,i-L';M  ; 
47-548;   48-88;   60-400,    641; 
57-267. 
N.  Y.  Supp.  86-882;  68-638.  1116; 
60-507;  73-1062;   75-1053;  76- 
461;  87-16;  88-557;  03-973 ; 
106-74;    107-1115;   108-281. 
Svbd.  5. 
Misc.  5-176;  83-729:  84-32:  86- 

515. 
N.  Y.  Supp.  60-384. 
Siibd.  6. 

Misc.  5-176. 
Svbd.  O. 

Misc.  20-87. 
2661. 

Hon,  50-628;  02-832. 
App.  Dlv.  S8-2:)»:  J»2-378. 
Misc.    12-473:    24-419;    34-290; 
41-468  ;    45-530  ;    -*.»-3.i  ;    4»o- 
232. 
N.     Y.     SuDp.    84-258;    84-1054, 
1102  ;    06-98  ;    1U7-591 ;    108- 
281. 
Dem.  2-459. 
N.  Y.  Ann.  Ca«.  0-477. 
2062. 

N.   Y.  112-525. 
Hun.  42-470;  70-539. 
App.     Dlv.     15-547;    47-23:     02- 
378,  381;    110-649;    118-298; 
123-214. 
:{4a 


NOTES. 


1 


Miac.  29-724  :  »7-457  :  57-207 

Uuo.  50-*523;  l»Sii822. 
^?Rv   ^^▼^      *«-^47:      10O-483: 
iSililJ*    **''-^^'    11^298.- 
Mi«c.  29-724:  50-231. 

N.  v.  128-70. 
Hun,  8S-ig8. 

Mlsc  18-283;  99-482. 

NY.  Supp.  82-579:  61-845;  68« 

2II06. 

Hud,  59-528b 
2«»7. 

N.  Y.  128.70. 

Hun,   76HI05:  «K->198. 

CIt.  Proc.  7-159. 

Abb.  N.  C.  31-198. 

I>em.  3-548. 

(Joimoly,  1-491. 
2e€l8. 

N.   Y.   1.'SO-58. 

Hun.  .i2-318:  90-528;  64-397 

App.  DJv.  9-354. 

MiKc.    11-231. 

D(fU).  3-55. 

Week.  Dig.  14-412. 
2669.  ^^ 

Him,  60-526. 

Ml«c.  37-539,  648. 

N.    Y.  Supp.  75-1058,  1066. 
2670, 

N.    Y.   1ft0-S8:  1S4-469. 

Huu.   «6-225;  6Q.<526. 

App.  Dir.  9-344;  64-505;  96*80: 
I11-4C4;    J20-n.    14.        ^^* 

MIrc.     33-207;     35-730;     41-91- 
4;i-r.sr.  ;  48-314. 

X.   Y.    124-532. 

Hiin,  32-319. 

MIsp.   10-211. 

N.   Y.  Supp.  49-574.     . 

St.    Ilcp'r.   39-.''i04. 

Civ.  Pror.  7-2;W. 

I)«»m.  ;J-57;  5-387. 
Solid.  2. 

<'lv.  Proc.  16-346. 
2672. 

N.  Y.  154*4491 

App.      DIv.      5;U1S1  :      12O-7G0: 
122-350:    12;j-482 

MlHr.  25-li(>0:  35-731;  41-77. 

N.    \.   Supp.    imi-J073;    1U8-526. 

Dem.  2-264. 

Week.   Ulg.   25-324. 


2673. 

App.  DIT.  199^61. 
S9974. 

App.  D!v.  iao-79X« 

Abb.  S.  C.  15-inL 

Dem.  3-285. 
2075. 

Misc.    4J-2Q3L 

N.   Y    Supp.   831.927:   104^-992: 

App.  DiT.   169-548;  i»-l]L 
2678. 

App.  DlY.  119^Mn. 
26?9.^-  »"PP-  ^372. 

App.  DlT.  119-908. 
j^Y.  Supp.  96-941. 

N    Y.  Supp.  9^.372. 


Hun.  79-877. 
26H3. 

Dem.  2-292. 
2684. 

N.  Y.   126-354. 

Hun,  70-3?6. 

Ap^  DIv.  111-461. 

N    Y    Supp.  97-697. 

Civ.  Proo.  7-257. 


N.   Y.  89-139;  87-672;  14»48& 
Hnn    46-65:  S«^12:  79^;  88- 
SOL 

H^r^J.,}'^^^'*  195-145;  112- 

315  ;  118-483  :  129-505 
Misc.  87-184.  585:  38-27*  40^'C1fi- 
41-379;  4^8';^W'84T4g: 
ol6. 
N.  Y^  Supp.  44^651 ;  98-^78 ;  98- 

225;    105-308;  167.^91. 
St.  Rep'r.  47-431. 
Civ.   Proc.  8-308;  9-899l 
Abb.  N.  C.  28-104.^^ 
How.   N.   S.   1-94. 
Dem    2-262,  41.5,  4ox;  3-28.  338. 
547;  4-344,  396;  5-267.  ^4:8: 
43. 
Coruioly,   1-554:  2-204. 
Week.   Dig.  26-122. 
N.  Y.  Ann.  Cos.  9-482.  n 
Snlid.  1.  • 

Misc.  56-231. 
N.  Y    Supp.  84^984. 
St.  R*p*r.  32-637. 
Clr.  Proc.  9-400.  458. 
Dem.  4-471. 
Snbd.  2. 
N.   Y.  S4-j«9:  88-384;    199-222: 
Hun,  4«-«4:  70-2S1.  —*•*. 

App.   DIv.  3-524  ;  115-230;  118- 

Mlsc.  17-523-37-584  ;  48-68.  78. 
N.    Y.   Hiipp.  ^5-l(>r.8.  ^ 

St.  Rep'r.  4-534;  32-637 
Abb.    N.    C.    26-290;  28-458l 
Dem.  2-585;  3-508. 


Itt84b 


NOTES. 


Sabd.  8. 

N.  y.  145-379. 

App.   Dl7.    11-195. 

St.  Rep'r.  S2-637. 
Sabd.  4. 

N.   Y.  41-272. 

App.   DIv.  115-846. 

Misc.  6«-231. 

Hun,   40-206. 

St.  Rep'r.  88*637. 
Sabd.  5. 

N.  Y.  145-382. 

App.   Dlv.    116-280. 

mTsc.   lT-510:  4S-58. 

St.    Rep'r.   45-181. 

Civ.  Proc    9p450. 

Dem.   4-494. 
Sabd.  O. 

App.   DIv.  80-284. 

N.   Y.  Supp.  80-251. 
2686. 

N.  Y.  142-488. 

Hun,  79-376. 

App.    niv.    15-540;   1 18-483. 

App.   Div.  16-546;   116-230. 

N.  Y.  Supp.  44-551. 

Dem.  2-429. 
2687. 

N.   Y.    145-379. 

Hun,  40-29fi;  88-301. 

App.  I>iv.  15-546  ;  80-284  ;  105- 
140;    115-l»;i0. 

MlKC.  41-354. 

N.   V.   Supp.  44-551. 

How.   N.    S.   1-94. 

Dem.  3-233,  54t;  5-866. 
Sabd.  1. 

Dem.  2-442. 
Sabd.  3. 

N.   Y.  145-379. 

App.   Dlv.   115-230. 

St.    Rep'r.  45-1  SI. 

Al»b.  N.  C.  28-459. 
2080. 

Hun.   T9-376. 

App.  Div.  9-296. 

Misc.  15-554. 
2090. 

How.  N.   S.  2-228. 
2001. 

Hun,  T9-,<178. 

Misc.  41-92. 
Sabd.  2. 

Misc.  42-44. 

N.  Y.  Sapp.  65*697. 
2692. 

N.   Y.    124-1. 

Hun.   2.S-454. 

App.  Dlv.  51-418. 

N.  Y.  Supp.  04-660. 
269.1. 

App.  Dlv.  15-547;  118-298. 

Misc.   12-473. 

N.  Y.  Supp.  44-551. 

St.  Rf.p'r.   4-533. 

Dem.  8'164. 


App.  Div.  66-468;  82-895. 
SHbc.     16-658;     28-370:     86-482; 

41-382;  49-404;  65-576. 
N.  T.  Snpp.  81-907:  84-687. 
St.   Rep'r.  5-349. 
Civ.  Proc.  2-256. 
Redf.  5-333.    * 
Connoly,  2-682. 


T8-292 ; 
183-760. 


126-400;    162- 


N.    Y. 
513] 

Hun, 

App.  Dlv.  17-519;  78-67;  90-12; 
98-414;   10O-243. 

Misc.  44-70. 

N.    Y.     Supp.    89-738:    00-280; 
108-626. 

Civ.  Proc.  15-390.  406. 

Dem.  2-402. 

Connoly,  1-U8. 

N.  Y.  Ann.  Cas.  4-6a 
2090. 

N.   Y.   111-350;  112-230,  668. 

Hun,  30-58;  70-214. 

App.   Dlv.  56-458. 

Civ.  Proc.  4-18;  6-56. 

Dem.  2-408. 
Sabd.  2. 

St.  Rep'r.  5-361. 

Dora.  4-252;  5-298. 
2697. 

N.  Y.    18.1-60. 

App.  Dlv.  ieO-244. 

Mfec.    44-70. 

N.  Y.   Supp.  89-738. 


pp.  Div.  96-12;  104-285. 


{ 


App. 

Cfv.  Proc.  15-406. 


N.   Y.   128-70. 
App.  Dlv.  73-528; 
Civ.  Proc.  19-435. 
27O0. 

N.  Y.  109-470. 
Hun,  70-3nR.  360. 
App.    Dlv.   39-514 


06-12. 


96-12. 


10a4e 


N."  \.  Supp.  57-444. 
2701. 

N.  Y.  140-47;  169-470. 

Hun,   70-358. 

App.  DIv.  39-513:  96-12. 

N.  Y.  Supp.  ltW-l)26. 
2702. 

N.  Y.  125-400;  109-467. 

Hun.   70-360:  75-152. 
2703. 

App.  DIv.  08-185 ;  82-579 ;  104- 
235. 

Misc.  37-706  ;  41-6  ;  48-44  ;  6.1- 
511. 

N.     Y.     Supp.     74-234;    76-454; 
93-728;    IMt-WJ;    103-431. 

Civ.    Proc.    2-226. 
2704. 

.App.    DIv.    56-458;  .82-579. 

Mlso.   :17-7(m;  :   ."»3-5ll. 

N.   Y.   Supp.  90-96;  103-432. 


NOTES. 


2706.  • 

Hiin,   83-42. 

MlRo.  8-142:  34-.43r.;  88-415. 
N.  Y.  Supp.  »8-299. 
St.   Rep'r.   16-442.  449. 
Dem.   0-346. 
Connoly,  2-17. 
270T. 

Hun,     25-321:     36-576:     41-452- 

77-565;    8.3-42. 
App.    DIv.    Il-L>j>0;    36-448;    66- 

282;    106-1.31;    113-16 ;    11»- 

141. 
MlBc.   81-667;  34-437;   37-238* 

4tt-33;  BO-'J45:  63-163.  164     ' 
^*«*k^;/J^"'^»^-     28-10-18:     64-832; 

69-1022;   r2-100l :   tt4-97 ;   «8- 

961;  101»-481;   103-868  ; 'l<»4- 

474. 
Pern.  2-296:  3-1.  202 
Week.  Dig.  16-118. 
Retlf.   6-434. 
2708. 

Hun.  77-.'i6.'>;  83-42. 

App.    Div.    1J-2JK);    36-448;    66- 

282;    1CMM31. 
Misc.    26-71:   34-437;    37-238 
N.  Y.  Supp.  28-1048;  94-97.' 
Dem.    2-.3y6. 
2709. 

Hun,   77-5a5;   83-41. 

N.     Y.     Supp.     28-1048;     3.1-424- 
47-1127;     64-707,     892:     72- 
1001  ;  95-909. 
2710. 

N.   Y.   146-540. 

Hun,  83-41. 

App.  Dlv.  106-132;  113-17;  114- 

413. 
MIsp.    34-430;    49-34;    60-248  • 
6:U]64.  • 

N.    Y.    Supp.    31-767 

94-97:    98-21  >9 
St.    Ilep-p.    16-;U8. 
Dem.  0-423.   400. 
Week.    DIjf.    16-118. 
('onnoly,  2-17. 
2711. 

N.  Y.  146-540. 
Hun,  83-42. 
2712. 

N.  Y.  184-43. 
Hun.  83-42. 
Misc.  31-607:  42-400 
N.   Y.  Supp.  68-975.  * 
Abb.  N.  C.  17-78. 
Snbd.  1. 
App.    DJv.    19-450:    62-.=563;    6.1- 

255 
MUe.  33-52a 


69-1022 ; 


Svba.  6. 

N.  Y.  34-347;  42-146:  77-158. 
Snbci.  7. 

Misc.   26-551. 
Snbd.  8. 

N.  Y.  92-40. 
Svbci.  9. 

App.  DlF.  36-72. 
271.1. 

N.   Y.  66-615;  178-164. 

Hun.  83-42. 

App.    Div.    68-570;    65-438:  9«- 

5^;   113-210. 
Misc.    36-.398.    516;    38-167.    208: 
89-221;    41-608;    48-280;    49- 
409;   62-426;   68-2J1. 
N.  Y.  Supp.  66-1022:  67-108:  73- 
750.  1061-  77-271,  329;  79-^182: 
86-303;  99-176;  100^215:  lOS- 
167,   345. 
Subd.   1. 
App.  Dlv.   118-515. 
Misc.   42-387. 

N.   Y.   Bupp.  84-220;  96-768. 
Snbd.  2. 

App.   Dlv.   118-515. 
Misc.  42-387. 
N.   Y.   Supp.   96-708. 
Snbd.  3. 

App.  Dlv.  61-618  ;  102-30  ;  1 18- 

515. 
MiKc.  37-454:  42-.HS7  :  6«--.Mri 
N.  Y.  Supp.  62-700;  76-933;  8«- 
807  ;    t»:£-i75  ;    S)«-708  ;     n>-»- 
475. 
Sabd.  4. 

App.   Dlv.  118-515. 
Misc.     19-86;    36-399; 

6.1-245. 
N.     Y,     Supp.    84-220; 
104-475. 
Subd.  5. 

N.    Y.   92-239. 

App.   Dlv.    118-515. 

Misc.    86-399.    516;    87-454: 

399. 

N. 'v'.   Supp.   78-750.    1061;   76- 
9;{3;  96-768;   104-475. 
2714. 

N.    Y.   184-44. 

Hun.    26-321:   83-42. 

App.  Dlv.  9-493;  111-282;  118- 

629. 
Misc.  33-75:  37-329;  40-G9;  44- 

338;  49-400. 
N.     Y.     Supp.    67-281;    89-927; 

97-459;  98-299;  100-45 
How.   N.   S.  2-158.   323. 
271.'5. 

N.   Y.  119-642. 
Hun,  62-23. 
App.   Dlv.  9-493. 
Dem.  3-170. 
Kedf.  6-191. 


42-387 ; 
96-708 : 


42- 


2716. 

App. 
MUc. 


10844 


Dlv.    9-493. 
39-479. 


NOTES. 


18-476;    80-764; 
30-274  ; 


2717. 

N.    Y.    .SS-121:    OS-342;    116-39«. 
Hun,     a7-577;     38-125;     48-219; 

62-124;  03-261. 
App.  DIv.  70-512. 
Bflsc.    0-388-     ^" 

50-530. 
N.  Y.  Supp.  6-197,  255 

35-485;   00-490. 
St  Rep'r.  16-240. 
Civ.  rroc.  14-105. 
Week.   Dig.   25-57. 
Connoly,    1-172;   2-523. 
Hem.  6-197,  255. 
2718. 
N.  Y.  02-251;  04-547;  08-342; 

115-306;    144-508;    101-12. 
Hun,     26-183;     38-125;     70-64; 

78-310;    82-198,    200:    83-335. 

406;    85-123,    485,    SSO ;    88- 

314;    01-93;    02-290.    446. 
App.    Div.    5-72;    0-166:    13-23; 

17-5;     26-19'^;     40-109;     47- 

84;     53-319;     54-18;     56-417; 

66-281;   75-323,   629;   82-203; 

8;j-163;  88-468:  05-588  ;  OCJ- 

266;  07-528;   08-492;  00-202; 

101-r)54;     102-rv30;     103-177; 

105-219;     106-239;     111-865; 

120-7;  121-385. 
MlBC.  8-577;  0-3s5;l 4-168;   24- 

220;  27-715;  20-561;  36-32; 

31-209;   33-149,   323;   36-363; 

80-74,    608;    40-333;    42-460; 

55-193. 
N.  Y.  Supp.  20-131;  30-274;  31- 

878;  3:V-lir>:  36-608,  711;  41- 

279    40-1027;  57-531;  «l-a»^. 

953  ;  62-332 ;  66-676  ;  68-368, 

636      71-1034;    72-894;    81- 

737        87-252,     938;     00-182, 

769;    03-386;    164-836. 
Civ.  rroc.  15-211. 
Dem.   3-221.         ,^  ^^    ^  _^    ^ 
«.  Y.  Ann.  Cas.  2-47;  7-152;  8- 

135;  0-254. 
Connoly,  1-172.^^^ 
Dally  keg.  34-478. 

*^N^*Y     67-408;    74-38;    88-503; 
80-852;       03-484;       144-472; 

Add     Div.    53-544;    57-604;    50- 

^^66  ;  78-367  ;  82-191  ;  02-464. 
Misc     18-222:    10-221;    37-472; 

30-608.    764;    41-282;    42-92. 

335'    48-41     71 
N     Y.'    Supp.'  54-972;    65-1010; 

75.l056r  7»-101U;_8O-1122; 

81-713,    1030;    85-1082;    87- 

128;  06-225. 
Civ.  Proc.  15-45. 
Redf.  5-199. 
Sabd.  2. 

N.  Y.   144-472. 
8iib«l.    3. 

Hun,  83-201,  285. 
App.  Dfv.  35-338. 
a.  Y.   Supp.   31-409 


Svbd.  4. 

N.    Y.   48-232. 

App.  Div.  58-683. 
N.  Y.   Supp.  60-126. 
2726. 

App.  Div.  64-567. 

K«sc.    13-374;  23-225;   26-110; 

28-616. 
N.    Y.    Supp.    56-402;    50-1075; 
72-338. 
2721. 

App.  Div.  08-505;  106-54;  122- 

Misc.  *  13-374;     10-255;     36-33; 

37-633;   41-282;    55-480. 
N.   Y.  Supp.  87-826. 
2722. 

N.  Y.  80-470;  04-574;  115-400; 

176-75;    182-270. 
Hun,    28-249;    36-543;    81-182; 
88-120;    41-07;    68-283;    77- 
206. 
App.  Div.  16-36;  25-269;  80-92. 
510;  61-562;   62-505;   70-263; 
75-342;    112-486;    110-782. 
MLsc.  1-450;  7-380;  21-418;  22- 
489;   25-257;   28-601;   37-472; 
38-64;  30-608;  40-68;  55-191. 
N.  Y.  Supp.  6-252  ;  24-847 ;  28- 
160;     35-945;     36-1074;     47- 
1069;  50-786;  54-967;  57-444; 
71-71;    74-971;    75-1056;    76- 
967;     78-186;     86-643;     104- 
342;    166-354. 
St.   Rep'r,   32-334,   710;    52-884. 
How.  N.  S.  1-93. 
Dem.  2-540;  3-279;  4-846. 
Par.  1,  Snbd.  1. 
N.  Y.  08-347. 
Hun,  50-571;  68-262. 
iN.   Y.   Supp.   47-854, 
St.  Rep'r.   16-242;  43-372. 
Civ.  IToc.  7-368;  0-381;  14-200. 
Dem.  4-183;  6-199. 
Snbd.   2.  ' 

N.  Y.  04-574;  158-721. 
Hun,  31-178. 

App.  Div.  25-270;  85-434. 
Misc.  7-385. 

Dem.    2-135,    222,    262.    55.-i;    3- 
148,   221,   241;   5-291,   453;   6- 
255. 
Par.  2,  Subd.  1. 

N.    Y.   88-121;    02-251;   04-674; 

08-342;   170-75. 
Hun,  35-316  :  30-64  ;  46-65  ;  48- 

223;    70-64;  00-185;  02-480. 
App.  Div.  22-26;  30-612. 
Misc.  8-577. 
N.  Y.  Supp.  6-253. 
St    Repr.    16-777;   28-643;   44- 

813;  53-510. 
Civ.  Proc.  4-219;  7-878;  15-212. 
How.   N.   S.   2-140. 
Dem.    2-135:   8-145;   5-13,    228, 
286;  6-199. 
Sabd.   2. 

N.  Y.  88-121;  04-574. 

Hun,  76-61. 

App.    Div.    30-512. 
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Misc.  30-612. 

St.   Rep'r.   1«-7(H);  53-510. 

Civ.   Pror.  7-372. 

Dem.  3-50,  224. 


N.  Y.  133-174. 

Hun,  81-176. 

>pp.    DlT.    113-200. 

MJbc.  7-381;  30-:W:  ItH-CA. 

N.    Y.    Supp.    47-854.    lOtiO;    76- 

067. 
St.   Itep'r.   16-748. 
Civ.  I»roc.  14-38. 
Abb.  K.  C.  11-56. 
Doin.  a-22. 

N.  Y.   Ann.   Cas.  5-667. 
Connoly.  2-58,  100.  ;<«2,  615. 
N.  V.  lAW  Jour.  6-667. 
Sn1>d.   li. 
Misc.  38-64. 

N.  Y.   104-103;   117-378. 

Ilun,  «»-121;  7O-3U0. 

App.    DIv.   53-571;   65-437;   06- 

563. 
Misc.   41-308;   43-245;   53-221. 
N.  Y.  Supp.  W»-560. 
Civ.   Proc.  14-38. 
Connoly.   1-452;  2-281,  640. 
2726. 

llun,  60-572. 

App.  Div.   110-860. 

Misc.  30-355;  37-156. 

iS.  Y.  Supp.  0-4 .>2,  027;  04-286; 

07-404. 
St.    Kep*r.    15-703;   41-708;   45- 

455. 
•Civ.  Proc.  6-86. 
Dcni.  3-31;  4-181. 
Redf.   4-320. 
Snbd.  1. 

App.    DIv.   34-388;    105-588. 
N.  Y.   Supp.  54-200. 
Dem.  2-24. 
Snbd.   2. 

Ilun,  77*205. 
SnlMl.  3. 

N.  Y.  04-674. 
Ilun.  27-.'577;  30-543. 
Week.  Dig.  10-260. 
Snbd.  4. 

Hun,  77-205. 
App.   Dlv.   0-412. 
St.  Rcn'r.  37-646,  050. 
Dem.  3-415. 
2726. 

N.    Y.    50-320;   S8-121;    110-33; 

1M2-270:    1H3-352. 
Hun,    30-543;    44-304;    66-121; 

T7-205. 
App.    D»v.    36-82;    47-3.32;    40- 

^10;     53-7;     66-234;     80-567; 

O8-0;    00-300;    111-88;    llO- 

508;  120-12. 
MiRC.  5-428.  561;  9-228;  25-264; 

30-354;    33-625,   672;   30-521, 

610. 
N.  Y.  Supp.  15-635;  56-OHO:  63- 

678,  720;  68-030;   106-354. 


^% 


St.    Repr.    15-744;    31-482;    32- 

1062;   87-677. 
Civ.  Proc.  14-.t8;  15-66. 
Dem.  4-454;  5-385. 
Connoly.  2-157,  542. 
Week.   Dig.  25-127. 
Subd.    1. 
Ilun,  44-307. 
Anp.   DIv.  68-160. 
Misc.     0-2:(4;     15-560;     17-403; 

26-262. 
St.   R.pr.  37-570. 
Dem.  6-48. 
Snbd.   2. 

N.   Y.  81-.->73;   104-105. 
Hun,  68-282. 
Connoly,    1-83. 
Sttbd.  3. 
App.  DIv.   42-306. 
Misc.  25-262. 

N.  Y.  Supp.  51-555;  60-106. 
Subd.  4. 

N.  Y.   117-382. 
App.  Dlv.  120-15. 
St.   Rep'r.  31-063;  6-4-109. 
2727. 

N.  Y.  110-28;   152-.'i14;   101-12. 
Ilun,    32-448;    66-120;    76-131; 

77-205.       ' 

Dlv.  6-413;  10-.36.  38;   16- 
.    38:    35-:r.H:    38-321:    46- 

346:  «I8-362;   7tU,->(i7;  83-162: 

8 1-162  ;  SO-5H7  ;ii8-8  ;  1 11-37. 
Misc.    15-560,    noi;    17-403;   25- 

2ri6,    280;   30-;{.'i.'', ;   31-70;  35- 

154  ;  37-660  ;  30-521  ;  41-78  ; 

44-442;   55-160. 
N.  Y.  Supp.  28-;{62  ;  30-826 ;  54- 

05ri;   55-430;   56-080;   <a-72«: 

64-576;    74-75;    75-589;    76- 

314;   82-530;   85-663;   00-185. 
Dem.   2-232;  4-366. 
Connoly,  2-641. 
N.  Y.  Ann.  Cas.  10-459. 
2728. 

N.   Y.   66-480;  89-479. 

Hun,     50-572;     50-78;     76-131; 

70-379;  86-301. 
App.  Div.  16-38:  24-28;  69-266; 

«W-.>71;       8-4-554;       1OO-270; 

104-462. 
Misc.     20-307;     3l>-34;     83-147. 

625;  35-154;  36-97;   37-177. 

6(J2;   38-723;   89-227;  41-223, 

272. 
M.  Y.   Supp.  39-828;  4tl-93;  OM- 

368,  039;  72-333;  7«l-314;  K2- 

731:   83-083;   03-836. 
St.    Rep'r.    5-342:    26-045;    29- 

210;   32-201;   35-524;   49-.S26: 

54—236 
Dem.  2-234;  5-346;  6-200 
Connoly,  2-362. 
N.  Y.  Ann.  Cas.  1-286. 
Sabd.   2. 

N.   Y.   107-110;    111*204;   146- 

137. 
Misc.   ll»-402:  80-81;  87-177. 
N.  Y.   Supp.  74-945. 
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St.    Repr.   22-904;   37-647;    62- 

383 
Dom.  2-248;   4-3(i5. 
2729. 

N.  Y.  162-461. 

Add.    DIv.    1«-38;    1«-113;    40- 

4fl9;  7<>-r.67;  74-221,  4««;  78- 

464:    114-535;    IlMl-200. 
Ml8C.     4-377;     88-713;     41-421; 

52-428;  68-222. 
N.  Y.  Supp.  «-23»;  29-828;  69- 

1025;  4ia-6Y8;  66-437;  76»5H0; 

77-558,   69«;    79-651;    1CMK12. 
St    Il«p'r.    11-694;   28-317;   38- 

595;  39-851;  4»-842;  08-241. 
Dem.  2-232;  4-152;  «-197. 
ronnoly.  l-«8;  ,2-^182,  362. 
Subd.  1. 

App.   IHv.  43*235. 
N.  Y.  Supp.  23-1046. 
Dem.  6-22;  6-28. 
Snbd.   2. 

App.   DIv.  43-333. 
Misc.  4-48. 
N.    Y.    Supp.  69-315. 
St.  Ron'r.  6-434. 
Dem.   5-217. 
Sabd.  3. 

App.  Div.  79-667;  78-465. 
Misc.  49-403;  64-491). 
N.  Y.  Ann.  Caa.  10-450. 
2789. 

N.  Y.  112-289  ;  162-30  ;  170-143. 
App.  DIv.  9-291;  12-135:  13-97; 

38-475:    49-419;    51-358;    65- 

149;  64-435,  566;  79-301;  81- 

589;  86-99;  96-453;  101-5n2; 

102-410;     193-521;     104-388; 

105-590;     1O6-330;     107-311; 

111-462,     896,     900;     112-21; 

114-567;     119-274;     122-448; 

123-3. 
Misc.   13-376:   16-549,   60S;  86- 

517;     39-140;     49-70;     41-78, 

157  ;  42-167  ;  46-217,  388  {  49- 

388 
N.  Y.Siipp.  36-251;  44-a68;  6»- 

523,  HAS  ;<KI-678  ;  67-1004  ;  72- 

277,   333;   88-530,   052;   93-82, 

659;  f>4-84,  471.  1071;  95-124: 

97-697;  106-4;  107-277;  199u 

217. 
Abb.    N..  C.   28-32. 
Connoly,  2-81. 
2731. 
IN.   Y.    162-515;   184-43. 
App.    DIv.    28-310;    36-.j45;    67- 

1J34  :  68-585  ;  66-378  :  76-330  ; 

8I>-2(»S:    112-198;    121-200. 
MIsc'    39-117.    437,    514;    42-14; 

44-624;  48-41;  61-261. 
N.  Y.    Supp.   61-8;  68-155;   69- 

125;    73-57;    78-130;    89-188; 

98-299;  1OO-1096. 
Connoly,  2-81. 
2732. 
Hun,  86-195. 
App.    DlY.    78-59;    86-:^02;    96- 

027;    97-495;     108-251;    HO- 
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800;    114-851;    119-289;   121- 
128;  122-7. 

Misc.  38-208:  43-232,  576,  570; 
44-442;  47-226;  48-482,  502; 
49-488-;    64-495;    67-502. 

N.  Y.  Supp.  77-320  ;  89-544,  978 ; 
94-9:?,   1129;  97-1027. 
Snbd.  3. 

App.  Div.  97-494. 

N.    Y.    Supp.  90-95. 
Snbd.  4. 

Misc.   29-459. 
Bitbd.  6. 

N.   Y.    172-454. 

App.  DIv.  23-138:  43-252;  96- 
627  ;    97-045  ;    107-246. 

Misc.  27-353;  36-475;  49-168; 
67-536. 

N.  Y.  Siipp.  68-927;  94-1120; 
194-581. 

Civ.  Proc.  29-389. 
Svbd.  7. 

N.    Y.   l«i4-62. 

Misc.    16-678;    20-65. 

N.  Y.  Supp.  44-430;  101-235. 

Civ.  IToc.  39-270. 
Subd.  8. 

N.   Y.  189-78. 
Snbd.  9. 

N.  Y.  Supp.  8H-556. 
Snbd.   19. 

N    Y     1724^54 

App.* DIv.  96^627;  97-495;  197- 
246. 

Misc.  36-475. 

N.  Y.   Supp.  69-4;  94-1120. 
Snbd.  II. 

App.   Div.    197-246. 

Misc.  34^^75;  67-536. 

N.  Y.   Supp.  94-1129;   104-581. 
Snbd.  12. 

N.  Y.  79-52;  172-454. 

App.  DW.  34-180;  67-191;  96- 
627;   97-405;    107-246. 

Misc.  36-475;  67-536. 

N.    Y.    Supp.    73-653,    810;    96- 
1110. 
273:t. 

Misc.   28-671;   39-140;   43-4i>U. 

Connoly,  2*573. 
2734. 

Hun,  <I9-123. 

App.  Div.  2:«-136;  43-235;  108- 
251;   119-309. 

Misc.  33-732;  39-139;   43-2i-». 

Dem.  6-26. 

Connoly,  2-484. 
2786. 

Misc.  41-73. 
2736. 

Misc.    41-73:    46-389;    63-2l:j. 

N.  Y.   Supp.  78-972. 
2739. 

Misc.  54-499. 
2741.       . 

Misc.  41-73. 
2742. 

N.  Y.  72-317,  400,  r.l8;  1OO-206; 
113-207;   162-50;;;   172-547. 
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Hun,    7«-131;    79-378;    80-538; 

83-429. 
App.  Div.  1-281;  24-62;  25-210; 

40-116;    4B-501;     47-66;     70- 

499;     80-209;     87-471;     06-7, 

266. 
Misc.  9-241 ;  22-501 ;  41-75 ;  48- 

74. 
N.  Y.  Supp.  48-804;  50-933;  63- 

642;  80-188;  88-1018. 
Abb.  N.  C.  15-447. 
2743. 

N.    Y.    70-612:   74-476,    539;   75- 

425;     117-471;     140-430;     152- 

324,  514,  520;   183-435;  191- 

12. 
Hun,  71-345;  79-379.       ♦ 
App.   DIv.  1-30;  2-15;  7-93;  22- 

220;  24-29,  30,  33;  32-326;  42- 

258;  47-06,  231;  53-8;  78-615; 

80-82,    209:    88-89i;;    1OO-270, 

273;     101-555;     111-38;     112- 

486;  114-444;   119-291. 
Misc.     8-576;     13-757;     16-509; 

17-494;    20-307;    22-501;    25- 

257;     27-413;     29-266;     30-32; 

33-324;     35-363,     366;     36-96, 

812;  37-178:  38-74;  41-225,  423, 

607*  42-468 
N.    y!    Supp.  *  29-1058;     35-251; 

39-82i);     45-663;     49-98,     820; 

50-933;    50-254;    61-241;    65- 

436;    71-1084;    73-509;    78-869; 

80-188,    475:    84-640;    86-301; 

87-246;  91-537. 
Civ.    Proc.   6-245. 
How.  05-387. 
Abb.   N.  C.   29-477. 
Dem.  2-489:   3-187;  6-107. 
•Connoly,  1-251,  437;  2-267. 
N.  Y.  Ann.  Cas.  9-255. 
2744. 

App.      Div.     78-615;     110-536; 

121-101. 
N.  Y.  Supp.  79-947 ;  105-696. 
2746. 

N.  Y.  182-270. 

Misc.     26-460;     29-272;     87-190. 

536. 
N.  Y.  Supp.  74-944;  76-1047. 
Civ.  Proc.   14-64. 
Connoly,  2-643. 
2746. 

N.  Y.  175-160. 

Hun,   72-163;  85-195. 

App.  Div.  55-459. 

Misc.     7-379:     24-352;     28-597; 

31-119;   46-373. 
N.     Y.     Supp.     32-579;     34-1088; 

68-714  ;      59-1022  ;      61-243  ; 

94-1063. 
Dem.  2-624. 
2747. 

N.  Y.  101-682. 
App.  Div,  98-194. 
N.   Y.   Supp.   90-587. 
2748. 

Misc.  38-463. 

N.  Y.  Supp.  49-S20;  77-1030. 

Abb.  N.  C.  16-130. 
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Dem.  3-232. 
Connoly,  2-267. 
9749. 

N.    Y.    110-159;    136-106;     les- 

385;  182-320. 
Hun,     60-267;     74-278;     8aB-113: 

88-357. 
App.    DIv.    86-72;     89-249;     4«- 

495:  42-304:  48-4:  53-.>l6;  oe- 

479;     79-512;     86-158.     176: 

106-823;   110-77;   112-243. 
Misc.      8-149;      10-197:      16-53.'. 

17-487;  22-^'>:  24-351;  37-57o. 
N,  Y.  SuDp.  57-131;  78-200;  8»- 

632  ;  89-392  ;  94-667. 
N.  Y.  Super.  65-286. 
Dem.  6-45,  60.  473. 
8750. 

N.    Y.    102-157;    106-488:     llO- 

159;    127-296;    186-412;     140- 

67. 
Hun,    49-439;    69-163,    164;    74- 

278  *   86—49 
App.    Div.   8l214:  20-68;   53-544. 

65-598;    66-478;    86-157:     88- 
•       233. 

Misc.     10-197;     32-420:     33-625; 

44-128;  48-317;  66-68. 
N.  Y.   Snpp.  31-426:  62-688;  66- 

727:    72-955;    73-200:    86-453; 

89-392,  765;  106-937. 
St.   Rep'r.  12-711;   15-217. 
Civ.  Proc.  7-267;   14-357. 
Abb.   N.  C.  28-119. 
Dem.  3-37;  6-454. 
Connoly.  1-157;  2-19L 
Redf.  5-207. 
2751. 

N.    Y.    127-296. 

Hun,  69-163. 

App.    Div.   29-169;  48-4;  88-458: 

66-478. 
Misc.   :i2-420. 
N.   Y.  Supp.  78-290. 
8752. 
N.  Y.  127-305;  144-13. 
Hun,  39-181. 
Apo.    DIv.    66-461.    599:    66-478; 

«6-156;  00-30;   106-310. 
Mi»r.     lO-19S<:     17-474;     33-167; 

35-686;  49-28.1. 
N.  Y.  Supp.  78-290;  94-667. 
St.   Rep'r.  32-784. 
Dom.  5-15, 
Sab«l.  1. 

N.   Y.  102-159. 
Dem.  3-21. 
Sab«i.  2. 

App.   Div.  5-227. 
Dem.  3-583. 
Sabd.  3. 

N.    Y.    144-17. 
Ml.sc.   17-477. 
St.   Rop'r.  28-512. 
Civ.    I»roc.   21-327. 
Dem.   6-64. 
Subfl.  4. 

N.    Y.   133-175. 

App.  Dlv.  66-461,  690;  71-27T. 
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Misc.  1-36:  10-66T. 

«-2;.  Y-  8«PP-  88-682. 
2T58. 

App.  DIv.  «6-478. 

MiRC.   10-107. 

N.  Y.  Supp.  78-290. 
2754. 

Hun,  34-601. 

App.    DiT.    44-181;    48-511;    «6- 
478. 

Misc.    10-197:    17-476;   48-324. 

N.  Y.  Supp.  «0-772;  62-1051;  78- 
290;  9d-762. 
2766. 

N.  Y.  136-412. 

Hun,  64-501. 

App.    DIv.    48-511:    ©6-478;    86- 

Mlsc'  26-185;  60-220. 

N.  Y.  Supp.  64-027;  78-280;  83- 

682. 
How.  61-138. 
Dem.  8-19. 
2766. 

N.    Y.  92-93:   136-41Z 

App.    DIv.    3O-250J    46-514:    66- 

Ml8c.  0-281;  16-536;  37-575;  40- 
285. 

N.  Y.   Supp.  80-283:  67-131:  62- 
120;    78-290;    76-1050;    09-213. 

How.  61-138. 
2767. 

App.  DIv.  66-461,  599;  66-478; 
120-881. 

MlBC.  26-135;  87-575. 

N.  Y.  Supp.  67-131;  78-280;  76- 
1060. 

Dem.  2-181. 
Snbd.  1. 

N.  Y.  92-88. 

App.    DIv.   39-250. 

Misc.  16-536. 

St.  Rep'r.  18-172. 
2768. 

App.   DIv.   66-478.  • 

N.    Y.   Supp.  78-290. 

How.  61-188. 
2769. 

N.     Y.    12O-160;    187-806;    178- 
334. 

Hun,  60-122. 

App.  Div.  66-461.  560;  66-478. 

Ml8C.    11-230:    16-206,    533;    26- 
134*.   3H-622;  43-291. 

N.   Y.  Supp.  6-877;  82-1098;  63- 
713;  72-955;  78-280;  78-216. 

St.  Rep'r.  32-784;  88-583. 
Sabd.  1. 

Hun,  84-506. 
Snbd.  2. 

N.  Y.  102-160. 

Civ.  Proc.  9-202. 
Snbd.  3. 

MIso.  36-686. 
Snbd.  4. 

N.   Y.   136-110;  168-.389. 

App.  DIv.  18-373;  70-324. 


^IlHc.  24-351  :  66-226. 

N.  Y.  Snpp.  46-58. 

Civ.  Proc.   11-817. 

Abb.  N.  C.  22-417. 

N.  Y.  Super.  56-28& 
Snbd.  6. 

N.  Y.   111-559;  183-175. 

Hun,  40-448. 

App.  DIv.  39-86;  71-277. 

Misc.   1-38;  11-224:  16-667. 

N.  Y.  Supp.  21-421:  24-143;  63- 
889:  66-503. 

Civ.  Proc.  10-205;  18-119. 

Dem.  2-551;  4-549;  5-255. 
2760. 

App.   Dlv.  66-478. 

\.   Y.   Supp.  73-280. 

How.  61-136. 
2761. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  73-290. 
2762. 

App.  Dlv.  66-478;  120-15,  8M. 

N.  Y.   Supp.  78-280. 
2768. 

Hun,  79-178. 

App.   DIv.  66-478;  106-321. 

N.  Y.  Supp.  29-726 ;  73-290 :  94- 
667. 
2764. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-290. 
2766. 

App.   Dlv.  66-478. 

N.  Y.   Supp.  73-290. 
2766. 

Ann.  IMv.  42-305;  66-478. 

MlBC.  26-186. 

N.  Y.  Supp.  47-1061;  64-026;  73. 
200. 
2767. 

App.   Dlv.  42-304:  66-478. 

N.   Y.  Supp.  73-290. 
2768. 

App.  Dlv.  66-478. 

N,  Y.  Supp.  73-280. 
2769. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-280. 
2770. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  73-280. 
2771. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  78-290. 
2772. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  78-280. 
2773. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-280. 
2774. 

App.  Div.  66-478. 

N.  Y.   Supp.  73-290. 
2775. 

App.  Dlv.  12-17:  66-478. 

N.  Y.   Supp.  73-290. 
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2776. 

App.  DIv.  6e-478; 

N.  T.   Supp.  73-280. 
2777. 

App.  DIv.  ee-478. 

N.   Y.   Supp.  73-290. 
2778. 

Hnu.  8H-357. 

App.   DlT.  0«-478. 

X.   Y.  Siipp.  .^4-754;  78-200. 

f'iv.  Proc.  14-357. 

Dora.  «-454. 
2770. 

App.  Div.  60-47a 

N.   Y.   Supp.  73-290. 
2780. 

App.  DIv.  «6-478. 

N.   Y.   Supp.  73-290. 
2781. 

App.   DIv.  66-478 

N.   Y.   Supp.  73-290. 
2782. 

App.  DIv.  66-478. 

N.   Y.   Supp.  73-290. 
2788. 

App.  DIv.  66-478. 

N.  Y.   S«PP-  73-290. 
2784. 

Hun,  .34-50.^. 

App.  DIv.  66-478  :  106-321. 

N.  Y.   Supp.  73-290. 

Week.  T)\g.  17-36. 
Sabd.  1. 

Oiv.  Pro.  8-210. 

Dem.  3-346. 
2785. 

App.  DIv.  66-478. 

N.  Y.   Supp.  73-290. 
2786. 

App.  DIv.  65-460;  66-478. 

Misc.  25-264. 

N.  Y.  Supp,  54-556;  73-64,  290. 
2787. 

App.   Div.  66-478. 

MIrc.   27-414. 

N.    Y.    Supp.   50-371;   7S-!290. 
2788. 

App.  DIv.  66-478. 

N.  Y.  Supp.  73-290. 

How.  61-138. 
2780. 

App.  DIv.  66-478. 

X.  Y.   Supp.  78-290 
27fM>. 

App.  Div.  66-478. 

N.  Y.   Supp.  78-290. 
2701. 

App.  DIv.  66-478. 

N.  Y.  Supp.  78-290. 
2702. 

App.  DIv.  66-478. 

X.   Y.   Supp.  78-290. 
2703. 

N.  Y.  lS2-.'?20. 

Hun.  60-16.5. 

App.  Div.  <W-462  ;  66-478  ;  120- 
15. 

Misc.   25-134:  37-572. 


N.  Y.  Supp.  73-290;  7K-10SOL 

Abb.  N.  C.  11-225. 

Dem.  2-219. 
Sabd.  1. 

Dem.  3-585. 
Sabd.  2. 

Misc.  6-158. 
Sabd.  3. 

N.  Y.  O4J805. 

App.  DIv.  4-286. 

Ml;«o.   35-257. 
Sabd.  4. 

St.   Rep*r.  10-209. 

Dem.  3-586. 
Sabd.  5. 

Civ.  Proc.  11-132. 

Dem.  2-183;  6-6. 
Sabd.  6. 

App.  DIv.  07-497. 

MlBC.   37-575. 

N.  Y.  Supp.  00-33. 
Sabd.  7. 

St.  Uep'r.  1.3-169. 

Civ.    Proc   11-126. 

DeuL  2-550;  6-101. 
Sabd.  8. 

St.  Bep'r.  13-170. 

Civ.  Proc.  11-126. 

Dem.  2-650;  6-104. 
2704* 

App.  DIv.  66-478. 

N.   Y.   Supp.  73-290. 
270S. 

App.  DIv.  66-478. 

N.  Y.   Supp.  73-290. 
2706. 

App.   DIv.   66-478;  81-84lk. 

N.   Y.   Supp.  73-290. 
2707. 

App.   DIv.  4-285;  66*^7a 

Misc.  34-667. 

N.   Y.    Supp.  73-290;  80-392. 
2708. 

N.  Y.  130-338. 

•      u.   a5-69.- 

App.   DIv.   20-65;  6»-82;  66-478: 
70-162:  88-231. 

MIso.     24-.r»0:    25-27.     133:    84- 
667 ;  66.«8. 

N.  Y.  Supp.  46-741:  63-71.«l:  54- 
420;    63-439:    73-290?    70-610: 
85-462;  80-392. 
2700. 

N.   Y.  1.30-?W8. 

App.  DIv.  20-66;  66-478:  S8-2J^1. 

Misc.     24-3r»l  :    26-134 :     34-667 ; 
40-204. 

N.  Y.  Supp.  54-927;  73-290;  86- 
452:  08-!)39. 

Civ.   Proc.  2-272. 

Abb.  N.  C.  ll-22Kw 

Redf.  4-509. 
2800. 

App.  DIv.  66-478. 

N.   Y.   Supp.  73-290. 
2801. 

N.  Y.  186-106. 
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App.  Div.  42-304;  48-4;  60-479. 
Misc.   24-357. 
N.    Y.   Supp.   T8-290. 
284»2. 

140-265:  17S-304. 

7H-801.  ^«  .««      ^ 

Dlv.    S>-291;    12-1 S6;    <M- 
:    1^'>.590;    111-896;    112- 

114-r>35,  567. 

15-550:  8»-140:  41-J73. 

Simp,  io-933;  72-277;  98* 

14W-12. 


N.  Y. 

Hun. 

App.^ 
435 
21; 

Misc. 

N.  Y. 
15; 
280». 

N.  Y.  94-558. 

Hnn,  62-88. 

App.   Dlv.    109-587. 

Misc.  41-274 

N.  Y.  Bupp.  84-213. 

Redf.  4-509. 

Oonnoly,   2-523. 
2804. 

N.    Y.  94-538. 

Hud,  52-88. 

App.   PIv.  35-436;  40-75. 

Misc    24-3.52;   27-416:  30-574. 

NY.  Supp,  63-714;  59-374;  «8- 
1002;  9T-408. 

Dem.  3-240. 

Connoly,  2-640. 
2805. 

mZ    201^9;  24-352;  37-581. 
NY     Supp.    45-908  ;    75-1067  ; 

97-403. 
Week.   Dig.  15-345. 
Conuoly.  2-523. 
280l( 

App.  Dlv.  119-68. 
Mlsr    27-416;  30-575. 
N.  Y.  Supp.  69-374  ;  97-403. 
Pcni.  3-231. 
8807* 
N    Y.  8».121;  109-223. 
Hun,  88-121. 
App.  Dlv.  28-406. 
MIse.   1-492;  27-416. 
N.  Y.  Supp.  48-169. 
St.   Rep'r.  39-396, 
Civ.  Proc.  7-157. 
How.  N.  S.  1-203.     • 
Connoly,  2-641, 
Rertf.  4-509. 
Sabd.  1. 

App.  Dlv.  17-811. 
2808 

MlBC.  27-+16;  RJ-gl?- 

N.  Y.  Supp.  100-667. 
281 0. 

N.  Y.  170-143.  ^^^  ^^_ 

App.   Div.   56-149;   114-567. 

Misc.  41-74. 

Week.   Dig.  25-127. 
2811. 

N    Y.  112-289. 

Ap».  D*v.  110-536. 

Misc.  39-140;  41-73.       • 

N    Y.  Supp.  78-1) < 2. 

Dem.  2-257. 


2812. 

N.  Y.  175-804. 
Hun.  61-383. 

App.  Div.  7-93;  80*88;  117^60. 
Misc.  22-501. 
N.  Y.  Supp.  8*-476. 
Civ.  Proc.  14-64. 
Dem.   2-58. 
Redf.  4-509. 
Connoly,  2-642. 
2813 

App.   Div.  89-83;  96-517;   117- 
60. 

N.   Y.    Supp.  89-475;  87-8£3. 
Dem.  2-58. 
2814. 

App.  Div.  9-295:  22-218;  21-102. 
MhM.  15-564;  19-325.  ^       .     ,^ 
N.  Y.  Supp.  44-727;  48-422;  49- 
104. 
2815. 

App.  DIr.  49-*54. 
N.  Y.  Supp.  B3-688. 

St.   Rep'r.   15-441. 

Dem.  3-227.  530.  612;  6-342. 
2817. 

Hun,  62-535, 

App.   Dlr.  62-40.^ 

Misc.  37-186:  58-509. 

N.  Y.   Supp.  105-459. 

How.  N.   S.  1-94. 

Dem.  3-28ar,  612;  4-344L 

Connoly.  2-153. 
Snbfll.  1. 

Huiv  3^1J8. 

St.   Rep'r.  4-215. 

Civ.  Proc.  9-3901 

Dem.  4-470. 

^"n.*Y*84-33(^;  l«9-228;  138-310. 

Hun,  36-582;  86-196* 

App.   Dlv.   3-524. 

How.  N.  S.  2-308. 

Dem.  4-154;  5-356. 
Snbd.  3. 

St.  Rep*r.  26-237;  42-156. 
2818 

N    Y    72-286^.  123-402:  138-308. 

Hun,  71-66;  86-196. 

App.     Dlv.     9-296;     10-510;     22- 
218;  84-280;  90-328. 

Misc.     15-556;     19-326;     35-o5o; 
40-619;  53-509. 

N.  Y.   Supp.  48-422;   105-4a9. 

St.   Rep*r.   14-412. 

Dem.  3-227,  563. 

Connoly.  1-506, 
2819. 

Dem.  S-22. 
2.'-21. 

Hini,   74-21. 

App.  Dlv.  74-567, 

Misc.  20-538.^_^  ^^^ 

N.   Y.   Supp.  77- 1 48. 
Uedf.   5-64. 
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Hon.  70-4OT. 
Misc.  47-30. 
N.  Y.  Supp.  9K.206. 
How.  N.  S.  2-307. 
Week.  Dls.  10-482. 


Misc.  116-417. 
2827. 

Hun.  71-197. 

App.  Div.  40-168. 

MlBC.  47-30;  56-417. 

N.  Y.   Supp.  95-206. 

St.  Rep*r.  76-431. 
2M2R. 

App.  Dly.  62-284. 
28.36. 

N.  T.  171-1. 

App.  Dlv,  18-407;  55-459;  67-71. 

Misc.   29-272;   36-163;  31-11& 

N.  Y,  Supp.  61-243. 

St.   Rep'r.  70-431. 

Week.  Dig.  25-814. 
2831. 

App.  Dlv.  67-71. 


App.  DlT.  16-129;   117-301. 

ClT.  Proc.  8-159;  9-247. 

How.   N.  S.  2-808;  »-360. 

Dem.  2-430.  648;  4-398. 

Redf.  5-116. 
8abd.  6. 

Dem.  2-14.  440:  4.1&4. 

Week.  Dig.  18-42. 
2833. 

App.  Dlv.  16-129;   117-801. 
2834. 

App.  Div.   16-128. 

Misc.  48-41. 
28H5. 

N.   Y.  Supp.  86-222. 

Misc.  48-41. 
28»6. 

N.  Y.  Supp.  96-222. 
2837. 

App.   Div.  52-234. 

Misc.  48-41. 

N.  Y.  Supp.  96-222. 

Week.  Die.   16-447. 

Connoly,  2-110. 


Dem.  3-11.  887. 

Connoly,   1-166. 
Snbd.  1. 

N.  Y.  Supp.  9-298;  34-1088L 

St.  Rep'r.  68-829. 

Dem.  2-11;  4-38. 
2846. 

Hun.  89-580. 

N.  T.  Supp.  34-1088. 
2842. 

N.   T.   164-266:   159-185. 

App.  Div.  76-128. 

St.  Rep'r.  17-822. 

Dom.   2-41.  441. 
Snbd.  3. 

N.  Y.  27-182. 
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2848. 

App.  Dlv.  76-128. 
2846. 

N.   Y.  164-250. 
Dem.  2-439. 
2846. 

App.  Dlv.  72^845. 

Misc.   7-.379:  9-241;  25-284:  86 

739;  48-41. 
N.   Y.   Supp.  56-438. 
2847. 

N.   Y.   126-390;   159-185. 
Connoly.  2-196. 
Dem.  2-596. 
Snbd.  1. 

N.  Y.  164-267. 
Hun.  86-261;  56-389. 
Dom.   2-42. 
Snbd.  2. 

N.  Y.  164-267. 
Subd.  3. 

N.  Y.  164-267. 
Hun.  36-261. 
2848. 

Dom.  6-39. 
2849. 

App.  Dlv.  117-296. 
Misc.  32-197. 
N.   Y.   Supp.  66-728. 
2856. 

App.  Dlv.  48-235. 
Misc.  48-41. 
N.  Y.   Supp.  59-1025. 
Civ.   Proc.  15-282. 
Dem.  2-595. 
2851. 

Hun.  64-69. 
Mlse.  25-188. 
Dem.  2-4. 
2852. 

App.  Dlv.  56-104.  190. 
Mite.  25-138. 

N.    Y.    Supp.   54-926;  68-737. 
St.  Rep'r.  76-431. 
Redf.  6-501. 
Connoly,  2-2. 
2858. 

N.  Y.  Supp.  68-737. 
2856. 

N.  Y.  164-250. 
2868. 

How.  N.  8.  2-307. 
2861 

N.  Y.  66-179:   155-278. 

Hun,  89-181:  92-526. 

App.    Dlv.    9-20;    86-176;    121- 

317. 
Misc.  11-119;  18-241;  66-249. 
Civ.  Proc.  8-09:  19-109. 
N.  Y.  Ann.  Cas.  6-404. 
2862. 

N.  Y.  165-278. 

Hun,  86-165:  56-.'S90. 

App.  Div.  109-222. 

Misc.  25-100:  43-42;  66-266. 

N.  Y.  Supp.  167-384. 

St.  Rep'r.  28-423,  446. 


NOTES. 


Week.  Dig.  17-239. 
N.  Y.  Ann.  Caa.  6-202. 
8vbd.  1. 

App.  DIv.  30.1/6. 
Misc.  24-572. 
Abb.  N.  C.  aO-228. 
flnbd.  2. 

N.  Y.  56-585;  128-178. 

Aop.  DIv.  61-451. 

Misc.   84-526,   785. 

N.  Y.  Supp.  15-520:  69-908.  1031: 

70-682. 
St.   RepT.  a7-401. 
CIr.  Proc.  20-200. 
Snbd.  3. 

App.  Div.  114-336. 
Sabd.  6. 

Hun,  66-362. 
Misc.   24-752.  853. 
N.  Y.  Supp.  53-962. 
St.  Rep'r.  47-780. 
Sabd.  7. 

N.  Y.  42-542. 
App.   DIv.  46-193. 
Misc.  29-278. 
N.   Y.  Supp.  61-508. 
Civ.  Proc.  8-99. 
2863. 

155-278. 
27-374. 
DIv.  73-409. 
18-241;  24-733;  43-42. 
Supp.  77-134. 
St.  Rep'r.  28-423. 
ClV.   Proc.   13-319. 
N.  Y.  Ann.  Cas.  8-136. 
Svbd.  1. 

App.  DIv.  48-198. 
N.  Y.  6upp.  62-812. 
Abb.   N.   C.  29-293. 
Svbd.  2. 

N.    Y.    25-180;   77-598;   128-171: 

153-428. 
Hun,  6-555;  68-577:  87-535. 
St.    Rep'r.   40-891:  45-86. 
Abb.  N.  C.  28-387. 
Sabd.  3. 
Hun,  54-613. 
Misc.  23-366;  33-728. 
N.  Y.  Supp.  15-520;  51-318:  68- 

1056. 
St.   Rep'r.  37-401,  667. 
CIr.  Proc.  20-206. 
Sabd.  4. 

N.   Y.  75-417:  111-617. 

Hun,   36-18:   75-294. 

App.  DIv.  51-205:  62-584;  66-280. 

Misc.  29-265. 

N.   Y.   Supp.  64-1015:   71-178. 

St.    Rep'r.    19-112;   37-863:    46- 

68;  53-638. 
Civ.    Proc.   4-228.   311:   8-345. 
Abb.    N.    C.    13-60;   29-293:    31- 

262. 
How.  N.  S.  8-63. 
N.  Y.  Super.  611^254. 


N.  Y. 
Hun, 

l^sc. 
N.  Y. 


Sabd.  5. 

N.   Y.  111-578. 

App.  DIv.  64-18;  66-279:  78-410. 
Misc.    16-383;   30-77;   31-299. 
N.   Y.   Supp.  62-826:  66-270. 
Civ.  Proc.  29-125. 
Abb.  N.  C.  29-293. 
2864. 

N.   Y.  155-278. 
Civ.  Proc.  19-241. 


App.  DIv.  44-605. 
2868. 

App.  DIv.  39-429:  61-447. 

N:  Y.   Supp.   76-679;  52-382. 
CIr.  Proc.  19-114. 
2869. 

N.  Y.  51-673:  139-510. 

Hun.  57-367:  67-473. 

App.    DIv.    20-167;    39-429;    88- 
225:  97-36. 

Civ.  Proc.  19-109. 

N.  Y.  Supp.  28-806;  46-989:  85- 
449;  104-129. 

N.  Y.  Ann.  Cas.  6-404. 
Sabd.  1. 

N.  Y.  31-289. 
Sabd.  2. 

Hun,  26-531. 

App.    DIv.    19-452:    24-615;    48- 
45;  47-228;  119-672. 

Misc.  27-171. 

N.  Y.  Supp.  58-382:  69-640;  62- 
654. 

St.   Rep'r.  51-334. 
Sabd.  3. 

Hun.  47-434.  535:  50-112:61-49 

N.   Y.   Supp.  38-921:  58-382. 

St.  Rep'r.  39-82."'>:  51-384. 

N.  Y.  Ann.  Cas.  8-374. 
Sabd.  4. 

App.  DIv.  24-615. 

N.   Y.   Supp.   62-654. 

St.  Rep'r.  47-227. 
Subd.  5. 

Hun,  77-434. 

App.  DIv.  97-36. 

N.  Y.  Supp.  89-601. 
2870. 

N.  Y.  66-368. 

Hun.  25-602;  82-592. 

App.  Div.  16-192:  51-104 

n:  Y.  Ann.  Cas.  4-812. 
Sabd.  2. 

App.   DIv.  51-103. 

N.  Y.  Supp.  64-467. 
2871. 

Misc.  19-308. 
2876. 

Hun,  25-531. 

App.   DIv.  6-269;  36-176. 

MJac.  24-275:  2ff-722 ;  55-311. 

N.   Y.   Snpp.   51.RF» 

CIV.   Proc.  6-253. 
2877. 

Misc.  66-812. 
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) 


8878. 

App.   Dlv.   75-401;   iai-354. 

Ml8C.  ao-74;  28-173;  OS-311. 

N.     Y.     Supp.     6»-332:     78-86; 
100-247. 

Abb.  N.  C.  16<»468. 
287B. ' 

App.    Dlv.   88-225;    91-9;    1«1- 
354. 

MiRc.   27-720;. 28-173:   80-184. 

N.  V.  Supp.  20-1093:  RO-332:  78- 
147;  108-247. 
8880. 

Miso.  86-184. 

N.   y.  Supp.   78-147;  10«-247. 
2881. 

App.   Dlv.  88-225;   121-354. 

Misc.  86-184. 

N.   Y.   Supp.  78-147. 
2882* 

MiBC.  36-184. 

N.  y.  Supp.  78-147. 
28N3a 

App.  Dlv.  6-270:  48.44. 
28H4. 

App.  Dlv.  81-171. 

Misc.  11-570;  27-71;  33-686;  37- 
610. 

N.   Y.   Supp.  32-795:  58-147;  68- 
1110;  76-140:  81-11. 
S888. 

App.  DtT.  25-10;  76-183:  88.-B. 

(Mv.   Proc.  19-241. 
28K6. 

N.  Y.  65-179. 

Hun,  S8-662. 

App.   Dlv.  76-269. 

Misc.  27-178.  722. 

N.  Y.  Supp.  34-846. 

Civ.  Proc.  14-110. 

How.   62-261. 

Abb.   N.   C.  10-200. 
2HN9. 

(Mv.  Proc.  14-110. 
2H90. 

N.  Y.  65-179. 

Hun.  61-449. 

Ml8c.   24-.-.20:   27-728. 

N.   Y.  Supp.  53-974. 

N.  Y.  Ann.  Cas.  16-83. 
2881. 

N.  Y.  75-180. 

Ml8C.    5-.'315:    6-145:    8-105;    27- 
200. 

St.   Uep'r.  14-427. 
2892. 

MiRC.  15-436. 

N.   Y.  Supp.  62-498;  106-141. 
2893. 

Hun,  55-559. 
2894. 

Hun,  88-261. 

How.  67-200. 

N.  Y.  Ann.  Cas.  6-404. 


N.  Y.  148-505. 
App.  Dlv.  4-230: 


Misc.  28-339. 

N.  T.  Sapp.  51-2S5. 

How.  N.  8.  1-448. 

Daly,    12-518.   529. 

N.  Y.  Super.  32-440. 

N.  Y.  Ann.  Gas.  4^815. 
Svbd.  1. 

Hun,  84»892. 

App.   Dlv.  85<*628. 

Misc.    6-145. 

N.  Y.  Sapp.  64-1076. 

Dniv.   11-m 
Sabd.  2. 

Hun,  84-392:  88-261. 

App.   Dlv.  20-87:  35-623. 

Misc.  6-145. 

N.   Y.    Supp.  46-1047;   64-1078: 
76-758. 

St.   Rop'r.  47-UO. 

Daly,  11-238. 
2901. 

MlBC.  40-200. 

Civ.  Proc.  6-253. 
2902. 

MlBC.  40-211. 

Civ.  Proc.  6-258. 
2904. 

How.  67-201. 
29€»5. 

MlRC.   54-168. 
2906. 

Misc.  414-168. 

N.  Y.  Supp.  92-377;  105'-862. 

N.  Y.  Ann.  Cas.  6-404. 
Subd.  1. 

App.  Dlv.  37-26. 

MiRC.  34-197.  210. 

N.   Y.   Supp.  56-731:  68-^29. 
Subd.  2. 

App.   Dlv.  44-605;  102^68. 

St.  Uep'r.  86-115. 
2909. 

App.   Dlv.  80*-S25. 

Misc.  15-531. 

N.    Y.   Supp.   51-932. 
2910. 

App.    Div.    16-228;    26-^63;    80- 

MlRC*  54-169. 

N.  Y.  Supp.  44-190:  50-982:  M- 
832. 
2912. 

App.   Dlv.  7«.856. 

Mla«-.    17-372;    26-3G8.    725:    2S- 

rM2. 

N.  Y.  Supp.  66-1025;  77-609. 
291 3. 

MIj«c.  26-725. 

N.   Y.   Supp.  56-1025. 
2915. 

App.  Dlv.  26-Mf6S. 

N.    Y.   Supp.   50-963 
2916. 

Hun.  71-000. 
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App.    Dlv.   102-70. 
MISC.  61-553. 
Civ.  Proc  6-258. 


NOTES. 


§vbd.  2. 

N.  Y.  Supp.  »»-377. 
2017. 

App.  Div.  102-70. 

Misc.  61-563. 

Civ.  Proc.  6-253:  7-135. 
2018. 

Hon,  71-599. 

App.  DlT.  87-84. 

mBc.  34-198;  51-553;  64^170. 

N.   Y.   Supp.    «8-829;    105-862. 
2918. 

Hun.  77-530. 

Misc.  27-172;  28-279. 

N.  Y.  Ann.  Caa.  O-404 


Misc.  29-280. 

N.  Y.  Supp.  61-608. 

Civ.  Proc.  6-268. 
2824« 

Ml8C.  27-172. 

N.  Y.  Supp.  58-382. 
2925. 

Hun,  62-581;  69-446. 

Misc.  6-475. 

Civ.  Proc.  6-253. 
2926. 

Hun.  69-447. 

Misc.  6-475;  27-173. 

N.   Y.   Supp.   B8-382. 
2927. 

Misc.  6-475;  27-173. 
2928. 

Hun,  69-445. 

Misr.   27-173. 

N.   Y.   Supp.   64-333. 

Week.  Dig.  22-261. 


29-280. 


Snbd.  1. 

Hun,  5<Kr690. 
Snbd.  8. 

Hun.  64MS80;  86-601. 
2938. 

App.    DlT.    43^104;    82-624;   97- 
561. 

Misc.    7-320:    9-«72:    20-332;    22- 
111;  27-203,  659. 

N.  Y.  finpp.  81-1062. 
2939. 

Hun,  86-501. 

App.   Div.   1-188:  40-132. 

Misc.  6-514;  24-645. 

N.  Y.  Supp.  64-303. 
2940. 

Misc.     IK'^ISO;     20-106:     22-111. 
143;  28-158;  62-61. 

N.  Y.  Supp.  61-712. 

Civ.  Proc.  19-111. 

N.  Y.  Ann.  Cns.  '6-«94. 
2941- 

Misc.  62-61. 
2942. 

Misc.  44-246. 

N.    Y.  Supp.  ,48-790;  64-10;  88- 
1054. 

N.  Y.  Ann.  Cas.  7-369. 
2943. 


Hun.  62-581. 
2931. 

Hun.  62-581. 

MlBC.    6-476:    11-178: 

N.   Y.   Supp.  32-1088. 
2938. 

Hun.   77-530. 
2934. 

Hun.  60-386;  80-35. 

App.   Div.    30-176:  100-324. 

Misc.   7-r)61:  44-85. 

N.  Y.  Supp.  61-889:  66-367;  89- 
732 

N.  y]  Sopp/ 99-303. 
2986. 

Hun.  72-163.  475. 

App.    Div.    48-604;    96-156;    98- 
514. 

Misc.  7-561;  9-56. 
Subd.  4. 

Misc.  16-336;  26-357. 

N.   Y.  Supp.  67-214. 
2936. 

N.   Y.  76-417. 

ApD.   Div.  1-132. 
2937. 

Hun.  16-37. 

Misc.  7-561. 


App.  Div.  82-623. 
Misc.  ^      —       -^  ^ 


lN.20r>:  19-99.  180. 
N.  Y.  Supp.  8t*-10(|2. 
2944. 

Hun,   20-514;  83-466. 

App.    Div.    a-B8;    68-877;    88- 

663;    110-244;    113-602;    114- 

336;  119-51. 
Misc.  6*-149:  71-561:   16-r»92:   17- 

663;   22-112,    719:   24-525:   2H- 

664  ;  84-190  ;  445-101  ;  64-172. 
N.  Y.  Supp.  ««-7»8;  74-189;  84- 

132;   99-807;    103-S82:    106- 

860. 
Civ.  Proc.  16-164. 
Abb.  N.  C.  18-58. 
Week.  Dlir.  18-128. 
2946. 

App^Dlv.  82-624;  106-271;  113- 

Misc.  0-72. 

N.    Y.     Supp.    81-1052;    93-428: 
98-772. 
2J^47. 

Hun,  86-5.'>4. 

App.  Div.  79-372. 

Misc.  22-.H39  :  49^0. 

N.  Y.  Supp.  «3«103;  79-622;  98- 
319. 
2048. 

Misc.  49-50. 

N.  Y.  supp.  98-319. 
2050. 

Hun,   75-295. 

App.    Div.   62-.'584. 

N.    Y.   Supp.   71-178. 

Abb.   N.  C.  31-263. 


NOTES. 


29S1. 

Han,     14-842;     68-577:    eO-500: 
8S-192;  87-585. 

App.   Div.  37-458:  35-81. 

Misc.   18-241;  33-331. 

N.  Y.  Supp.  30-296:  84-289:  86- 
680;  SO-353;  61-67;  68-624. 

Olv.  Proc  23-447. 
2952. 

Hun.  63-577;  69-500;  87-585. 

App.  Dly.  60-2;  68-116. 

Misc.    18-241;   33-331. 

N.  Y.  Supp.  34-280:  50-353:  61- 
67;  68-624;  74-244;  97-411. 

Civ.  Proc.  19-252. 

Week.  Dig.  22-174. 

N.  Y.  Ann.  Cas.  7-866. 
2953. 

Misc.  14-842. 

App.  DIv.  78-648. 

N.  y.  Supp.  61-67;  79-887. 
2954. 

Hun.   63-577:  69-500:  87-533. 

Misc.  14-342;  18-241. 

N.   Y.   Supp.   84-289:  61-67.   684. 
2955. 

Hiin,    63-577:   87-585. 

Misc.  33-831. 
2956. 

Hnn,  63-578:  66-566;  77-32;  87- 
535. 

Misc.  28-742. 

N.  Y.  Supp.  84«289;  49-1048. 
2957. 

N.  Y.  98-54. 

App.    Dly.   27-463;   60-3 ;    102- 
249. 

Misc.   24-207. 

N.   Y.  Supp.  50-858;  61-67:  63- 
517;   92-435. 

Week.  Dig.  23-215. 

N.  Y.  Ann.  Cas.  7-868. 
2958. 

App.  DIv.  27-458. 
2959. 


App.   DIv.  9-28,  177;  16-64;  84- 

.-*18;  100-323,  324. 
N.  Y.  Supp.  66-307  ;  88-5 ;  104- 

709. 
2960. 

Hun.  46-870;  83-466. 

App.  DIv.  9-28.  177;  14-10;  76- 

183;  10a-:{23. 
Misc.  10-142:  44-4.''t5. 
N.  Y.  Supp.  70-543:  84-518;  90- 

154. 
2961. 

Hun.  40-207. 

N.  Y.  Ann.  Cas.  7-136. 


Hnn.  40-207. 
2965. 

App.    DIv.    119-672. 
N.  Y.   Supp.   103-882. 


C\v.   Proc.  O-rS. 
29il7. 

Hun.  92-181. 


Misc. 
2971. 

Misc. 
N.  Y. 
2974. 

N.  Y. 

^'\ 

2976. 

App. 

Misc. 
2976. 

App. 
2977. 

N.    Y. 

2980. 

Misc. 

Hun. 

N.   Y. 

N.  Y. 
2982. 

N.  Y. 
2983. 

App. 

Hnn, 

Misc. 

N.  Y. 
2984. 

Afisc. 
2985. 

Hun, 

N.  Y. 
2986. 

Hnn. 

N.  Y. 
2987. 

Misc. 

Hun, 

N.  Y. 
2988. 

>ij)p. 

Misc. 

N.  Y 
20S9. 

Hun. 

App. 
2990. 

Hun, 

App. 
93-; 

Misc. 

N.  Y. 
982 
2991. 

App. 
2l>U:t. 

Misc. 

N.  Y. 
2994. 

Misc. 

N.  Y. 
2995. 

Hun, 

Misc. 
1034p 


10-290;  82-33L 

62-.^3l. 
66-368. 

165-.339. 
DIv.   16-192. 
Ann.  Cas.  4-812. 

DIv.   16-192. 
8-354;  52-331. 

DIv.  16-192. 

166-339. 
DIv.    16-192. 
Ann.  Cas.  4-812. 

62-.^'Jl. 

4<»-242:  78-514. 
Supp.   29-.')74. 
Ann.  Cas.  10-304. 

Ann.  Cas.  10-306. 

DIv,  118-565. 
46-370:  83-466. 
16-143. 
.  Supp.   102-1023. 

23-889. 

78-515. 
Supp.   29-574. 

78-515. 
Supp.  29-574. 

62-,331. 
78-515. 
Supp.  29-574. 

DIv.   :«0-176. 
67-565. 
Supp.  61-889. 


DIv.  39-176. 

90-464. 

Div.  13-74:  66-448;  83- 
389;    123-67. 
18-192. 

Supp.  36-53:  59-1018: 
;   85e-157;   107-725. 

DIv.  76-200. 

22-225. 
Supp.  49-589. 

7-184. 

Supp.'  82-157. 

ft2-.-)25. 
18-192. 


552; 
72- 


NOTES. 


2997. 

A  pp.  DIv.  76-190. 

N.  Y.  Siipp.  77-9B6. 
2098. 

Misc.  24-286. 

N.    Y.   Supp.   IHl-707. 
2099. 

Misc.  18-192. 
3001. 

N.  r. 


16S-3d. 

App.   Dlv.   22-141 

Misc.  23-496. 

N.  Y.  Supp.  64-869. 
8(H>2. 

App.  Dlv.  34-583. 

ClT.  Ppoc.  6-251. 
3006. 

Misc.  18-192. 

How.  62-261. 

Abb.  N.  C.  10-22S. 
3008. 

App.  Dlr.  66-44a. 

N.  Y.  Sapp.  72-982. 
3010. 

Hun,  34-7. 
3011. 

App.    Dlv.   26-11. 
Snbd.  2. 

App.  Dlv.  30-176. 

N.   Y.   Supp.  61-889. 
Snbd.  3. 

Hun,  67-304;  66-841. 

App.  Div.  30-175. 

N.   Y.   Supp.  61-889. 

St.  Rep'r.  47-661. 
3012. 

Hun,  66-341. 
3013. 

Hun, 

App. 

Misc. 

N.   Y. 
Siibd. 

N.  Y. 


84-582.  591. 


60-386;  89-182. 
Dlv.   9-20,   176. 
48-82;  45-140. 

Supp.  34-1034. 
2. 

Supp.  91-975. 


N.  Y.  Sapp.  27-437;  46-296;  60- 
920;  61-880:  66-692;  71-181; 
78-96;  80-219. 

Civ.   Proc.  19-210.  446. 
3018. 

App.  Dlv.  62-409. 

Misc.  82-42. 

N.  Y.  Supp.  70-758. 
3019. 

Misc.  11-178;  82-42. 
3020. 

App.  Dlv.  65-191. 

Misc.   82-42. 

N.   Y.   Supp.  66-951. 

Ann.  Cas.  8^207. 


82-42. 

82-42. 


3016. 

Hun.     27-328;     40-594;     46-402; 

87-42:   88-563:   90-544. 
App.    Dlv.    1-157;    2-2;    14-649; 

29-84;  70-315. 
Misc.  11-119;  14-125. 
N.  Y.  Supp.  32-926;  84-846;  86- 

855;  61-384;   76-241. 
Civ.  Proc.   16-431. 
3016. 

Civ.  Proc.  6-66. 
8017. 

N.  Y.  112-621. 

Hun.  37-308;  48-124;  47-51;  66- 

372. 
App.' Div.  8-339:   17-184;  28-93; 

ao-176:     39-93;     40-132;     62- 

566  ;  76-285 ;  107-133. 
Misc.   6-402:   7-220:   30-625;   32- 

42;    33-687;   39-484 

1034« 


N.  Y. 
3021. 

Misc. 
3022. 

Misc. 

Civ.  Ppoc.  8-48, 
8026. 

Hun,  84-168. 

Misc.  6-333. 

N.  Y.  Supp.  32-450. 
3026. 

N.  Y.  148-592. 

Hun,  84-392. 

App.  Div.  4-230. 

N.   Y.  Supp.   32-440;  64-1076. 
3027. 

Hun,  84-168. 

N.  Y.  Snpp.  82-460. 
8086. 

Misc.  62-629. 


i 


Hun,  77-630. 
8089. 

Hun,  92-413. 
Misc.   6-534. 
N.  Y.  Supp.  86-762. 
J040. 

Hun,  92-418. 
8041. 

Misc.   6-532. 
8043. 

Hun,  48-124. 
Misc.  66-622,  625. 
W.   Y.   Supp.   105-957. 
Civ.  Proc.  19-210. 
Week.  Dig.  21-79. 
3044 

Hun,  32-61;  83-277:  64-443. 
App.  Dlv.  6-616;  44-6;  91-9. 
Misc.  9-466:  16-579;  23-236;  30- 

365;   64-168. 
N.   Y.  Supp.  62-452. 
3046. 

."12-61;   38-277;   64-443. 

)31v.  62-500. 

9-456;   14-22. 

Supp.  35-123;  71-189. 


Hun, 
App. 
Misc. 
N.  Y. 
3046. 
Hun, 


28-497;    68-57;    87-41. 
App.   Div.  91-0;  101-287;   106- 
340;   121-354. 


NOTES. 


Ml8C.      O-204:      10-763;      12-158' 
18-241:     2M>-369;     27-724;    86- 
539;  48-73. 
N.  Y.  Supp.  83-964!  4T-183:  «HI- 
^  829:  8«-862;  86-240,  248. 
St.   Rep'r.   11-227, 

3047*   ^*^^^'   ^®"^^'  ^^• 
Hiiii,  80-191. 
App.    Dlv.    1-7;    81«-266;    106- 

MIsc.  16-41;  20-589;  23-470. 
474;  4O-240. 

N.  Y.  Slip  p.  35-8:  36-730:  47- 
339;  51.395-  52-079;  68-85: 
«l-0n3  ;  W5-^6L'  ;  1041486. 

Week.   Dig.   17-19. 

How.  65-183. 
3048. 

App.  Dlv.  76-270;  105-340. 
Snpd.  2. 

Olv.  Ppoc.  6-836. 
3049. 

Hun,  2S-497;  47-433. 

^5oi-?86:   *'''''    **"^*-    ^"^^®' 

Misc.    23-642. 

N.   Y.  Supp.  36-739;  47-1047. 

St.  Rep'r.  14-345. 

Abb.   N.  C.   14-326. 
8050. 

Hun,   43-505,  509;  63-46. 

App.  Div.  22-221:  30-2S9:  61- 
479;  95-371 ;   1OI-280. 

Misc.   32-259;   35^445. 

N.  Y.  Supp.  51-960;  64-740;  6«- 
3.52;   71-048. 
3051. 

Hun,  48-505.  509. 

Misc.    35-445. 
8058. 

N.    Y.    184-99. 

App.  Div.  5-515;  101-286;  105- 


ipp.  D 
340. 


Misc.  17-3r>r>:  10-541;  ."16-53;  39- 
341;  55-39.  00,04, 

N.  Y.  Supp.   10<l-188. 
N.  Y.   Supp.  72-r,91. 
St.   RcD'r.  12-438. 
3055. 

^  Y.    S„pp.  T9.841. 

App.    DIt.  44-588;  84-507;   lOl- 

286. 
Misc.  30-341. 
N.   Y.  Supp.  61-91. 
3057. 

N.    Y.    184-1)9. 

Misc.  10-762;  13-242-  2;U2.17 
701:  27-226;  28-17:?;  34-552; 
36-a39. 

N.  Y.  Supp.  31-814;  47-133:  52- 
^1W2  «»-lO»7;    86-104 


tflft^ai 


CIv.  Proc.   19-100. 
How.  62-258. 
Law  Bull.  4«-87. 
3068. 

N.  Y.  132-367. 
Misc.    16-430;  28-146L 
Abb.  N.  C.  28-179. 
8059. 

App.    Div.    107-527. 
3060. 
Misc.  23-469. 

N.  Y.  Supp.  35-8;  62-670. 
How.  61-47. 
3061. 

App.    Dlv.   44-6. 
St.   Rep'r.  86-377* 
Snbd.  3. 

App.  Div.  6-516. 
Snbd.  4. 

App.  Dlv.  6-516. 
3062. 

App.   Dlv.  T0^4SO. 
Civ.  Proc.  15-431. 
3063. 
Hun,  RH^SQ:  70-583;  71-484,  618, 

540;  88-284:  92-414. 
App.  Div.  5-613;  7-344;  10-004: 
21-18:  24-486:  64-570:  65- 
191,  624,  634:  57-175:  68-30: 
60-449:  61-40:  68-642:  73-05. 
184;  76^450.  499;  82-639:  84- 
105.  634;  86-205;  107-573; 
113-477;  ll*-264,  307. 
Misc.  5-534;  6-150;  7-175;  18- 
638;  14-344;  15-438;  16-430; 
17-664;  18-248:  26-370;  27- 
176  ;  28-233  ;  29-574  ;  88-139 ; 
48-338;  49-306;  51-553;  62^ 
352;  54-171;  86-39. 
N.  Y.  Supp.  3.5-684;  47-282;  68- 
382,  1065:  60-265:  66-951;  67- 
16;  68*203:  69-1033;  70-479; 
74-191:  76-368;  77-835;  78- 
796;  82-586;  96-321;  96- 
781;  99-712;  101-843:  106- 
188. 
Civ.  Proc.  16-431. 

3064.^"    ^^'    ^"''    *"*"'•    *®"^^ 

Hun,   40-471:  62-88;  70-00;  88- 

187. 
App.    Div.     6-516;     25-299;     41- 
457;   47-233;   101^318;   106- 

Misc.  7-175;  17-664;  29-73:  24- 
196;  36-186;  60-538  ;  63-521 

N.  Y.  Supp.  34-413:  47-155:  62- 
684:  6H-769:  62-640;  78-163; 
84-2.-,4:  91-945;  94-48;  M- 
524;   1U6»299.  "^"^^     •"»- 

Civ.   Proc.   19-100. 
t065. 

App.  Div.   41-631;   102-587. 

Misc.   15-174. 

N.    Y.   Supp.   84-144. 


NOTBfl. 


17-106; 


App.  DIv.  0«-243;   105-308. 

N.  Y.  Bupp.  40-617;  84-518:  90- 

417;  08-059. 
St.  Rep'p.  42-70. 
Snbd.  1. 

Hun,  40-38L 
Svbd.  2. 

Hun,  88-187.  .^  ^     «*,  « 

App.    Dlv.   25-207;  40-29;  88-6; 

08-243. 
MlBC.  52-334. 
N.  Y.  Soppu  40-520. 
Week.   Dig.  20-17. 
Bnbd.  8. 

Misc.  16-580. 
St.  Repr.  86-377. 
Week.  Dig.  20-17. 
Bnbd.  4. 

Hun,  34-260. 
App.  Dlv.  88-^ 
N.   Y.   Supp.  13-551- 
Civ.  Proc.  1«^M4* 
Week.  Dig.  20-17. 
Bvbd.  5. 

Hun,  71-540.        ^^  ^^^ 
Misc.     16-438;     16-436; 

52-290;    58-525. 
St.  Rep'p.  64-917. 
8067.  ^ 

App.   Dlv,  40-29. 
MlBC    0-456;  30-365. 
NY.  Supp.  57-546;  62-453. 
civ.  Proc.  10-142. 
How.  61-47. 

*^H?in.      84-55;     46*481;     42-281; 

47-433;  70-60:  02-2..      ^      ^^ 
Aoik    Dlv.    6-222;    18-566;    76- 
^^:    105-3407  113-602.^^     ^^ 
Misc.  7-123;   17-663;  a«-53;  87- 

246;  44-85.  ^     ^ 

N     Y    Supp.  46^38:   72^01;   78- 

247;  04-53;  08-772. 
St.  Rep'r.  14-815, 
How.   66-397. 
Abb.  N.  C.  81-268. 
8060. 
Hun,  42-80. 
App.  Dlv.  22-231. 

**N^  Y.   128-555;   148-280. 

Hun,    27-373.    592;    20-546;    31- 

354-   38-234;    42*170,    207;    48- 

214;    46-130:     66-284;    78-596; 

88-220;    80-207. 
App.  Dlv.  6-224;  20-802 ;^76-270; 

tri-412;  02-78:  101-286. 
Misc.     e:4204;      18-508;     27-120; 

34-409. 
N     Y.    Snpp.    84-722,    1087:    46- 

1081;    58-387;   78-467;   86-889, 

916;  ©l-tV^)«. 
St.  Rep'r.  12-488. 
Civ.  Proc.  15-131. 
N.   Y.  Ann.  Cas.  7-140. 


4MI-234;     87-687; 


8071. 

Hun,     31-481; 
88—383 

Misc.  6-204:  27-30}  82-261. 

N.  Y.  Supp.  84-289;  86-880,  916; 

ei-658;   106-014. 
St.  RepT.  15-539. 
8072. 

Hun,  66-234. 

App.  Dlv.  01-412;  101-286. 

Misc.  8-511. 

N.  Y.  Supp.  28*754;  86-916;  01- 

658. 
Civ.  Proc.  ll>'172. 
8078. 

Hun,  50-343:  80-58. 
App.   Dlv.  6-224;  01-412;  02-80. 
Misc.  16-332:  18-508. 
N.  Y.  Supp.  88-158:  86^00, 
8074. 

Hun,  80-191. 
App.  Dlv.  44-17. 
Misc.  48-81. 

N.  Y.  Supp.  60-457;  86-514« 
8075. 

Misc., 43-81;   44-464. 
N.  Y.  Supp.  00-155. 
8076. 

N.  Y.  Supp.  80-208;  86-514. 
Misc.  48-81. 
Snbd.  2. 


i 


Misc. 
8077. 

Misc. 
8078. 

Misc. 
8070. 

Misc. 
8080. 

Misc. 
8081. 

Mlse. 


80.44X 

48-81. 

16-438;  48-81. 

48-SL 

48-81. 

48-81. 


App. 
Misc. 


Dlv.  72-586. 
87-246. 
8083. 

Misc.  87-246. 
8084. 

App.  Dlv.  14-56:  72-586. 

Misc.   87-246:  42-658. 

N.  Y.  Supp.  87-719. 
8085. 

Misc.  87-246;  42-658, 

N.   Y.  Supp.  76-546;  87-710. 
8086. 

Misc.   42-659. 
8000. 

Misc.  87-246. 
8001. 

Misc.   87-246. 
3002. 

Misc.   37-246. 
3003. 

Misc.   87-246. 
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NOTES. 


3099. 

Misc.   1S-4S8. 
8104. 

Misc.  87-245. 
31 05. 

Ml8c.   37-246. 
3127. 

App.    Div.    102-587. 
3185. 

Misc.  6S-311. 
3140. 
St.   Rep*r.  51-830. 
Civ.  Proc.  19-107. 
Snbd.  11. 
St.    Repr.   81-759. 
Civ.  Proe.  6-143. 
Snbd.  13. 
N.  Y.  Sopp.  6-569. 
Civ.  Proc.  16-366. 
Snbd.  16. 

App.  Dlv.  46-217. 
8141. 

Hnn,  87-41. 
Civ.  Proc.  19-107. 
3144. 

Hun,  46-151;  87-41. 
3145. 

Hun,  46-151. 
3146. 

Hun,  46-151. 
8150. 

App.   Div.  99-16. 
,^N    Y.  Supp.  90-1016. 

App.   Dlv.   17-205:  51-104. 
_N.„Y.    Supp.   45-487;   64-457. 

815  J>. 

App.    Dlv.    99-16. 
^  N.   Y.  Supp.  90-1016. 

Hun,   65-864. 

Misc.  30-625. 

N.  Y.  Ann.  Cas.  6-197.  202. 
3156. 

Misc.  30-625. 
3156. 

Misc.    11-451:    17-667:   28-544. 

N.   Y.    Supp.   33-413:  52-841. 
^N^Y.  Ann.  C.  7.314. 

Misc.  43-249. 
3159. 

Misc.  43-249;  64-519. 
3160. 

^^^i^- ^J*-^!?^=     16-452:     16-610; 
29-589;  43-249;  46-420;  66.: 

N.  Y.Supp.  61-247;  106-1107. 

Civ.  Proc.  8-188;  16-289. 
8161. 

Misc.  48-249. 

How.  89-397. 
Snbd.  6. 

St.    Rep'r.   40-2.^. 

Civ.  Proc.  21-225 


1084t 


3162. 

Misc.    3O-201;    48-249;    44-217. 
N.  Y.   Sapp.  61-1108;  88-1010. 
8165. 
Sobd.  1. 

Misc.  10-663:  43-249. 
N.  Y.  Supp.  31-674. 
Civ.  Proc.  16-330. 
Abb.  N.  C.  21-93. 
Sabd.  2. 
N.  Y.  98-98. 
App.  Dlv.  66-421. 
St.  Bep*r.  29-714;  46-57. 
8166. 

Misc.  48-249. 
3169. 

N.  Y.  87-107. 

Misc.   12-198:  48-352;  56-122. 
N.  Y.  Supp.  89-434 ;  96-683. 
St  Rep'r.  46-275.       '■"""^''*»' 
Civ.  Proc.  26-268. 
How.  69-897. 
Week.  Dig.  18-368. 
Snbd.  1. 

Misc.  64-55. 
Snbd.  3. 
App.   Dlv.   6-490. 
Abb.  N.  C.  23-236. 
How.  N.  S.  2-385. 
Snbd.  4. 

Misc.   16-429. 
Snbd.  5. 
St.   Rep*r.   34-698. 
Civ.   Proc.   7-144. 
How.  N.  S.  2-55. 
3170. 

App.  Dlv.    58-88. 
Misc.  16-619. 

3171^"  ®°^^'  *^®"^^'  S8-180L 

N.   Y.   185-272. 
3172. 

Misc.  8-512;  12-44;  16-448;   16- 
620. 

N.  Y.  Ann.  Oa».  S-136. 
3174. 

Misc.  16-341. 

Civ.  Proc.  6-267. 
3176. 

riv.  Proc.  8-60. 
8178. 

Misc.  48-81. 

^•l08-8n^^'   '»1-S6;     92H118: 
3189. 

Misc.   20-431 ;  34-510 ;  46-575  • 
40-410:   5«:536.  '^-O^^i . 

N-^'^^S^"PP.  84-270.  519;   91-38; 
31 90.  " 

-Misc.    7-401;    64-548. 
^\^L:    ?"PP-    »'-36:    104-840 : 
1O8-1107;   109-676. 


NOTES. 


8191. 

N.   Y.   47-67. 

App.  DiT.  108-283. 

Misc.    T-391:    9-147;    12-36:    13- 

1J»:     16-39:     17-147;     29-315: 

34-517:  47-521. 
N.  Y.  Supp.  69-1049 ;  95-733. 
St.    Rep'r.    30-554;    32-695;    46- 

882:    50-aS9,    610;   51-221,    580. 
Civ.  Proc.  6-126,  191;  16-408. 
Abb.  N.  C.  29-479. 
How.  67-188. 
Daly,  12-105. 
Week.   DIgr.  22-2. 
Subd.  1. 

Misc.  9-170;  34-618. 
N.  Y.  Snpp.  69-973. 
St.    Rep'r.    23-72;    48-624;    46- 

181,  197;  63-171. 
Civ.  Proc.  19-105. 
Abb.  N.  C.  25-61. 
Snbd.  2. 

N.   Y.   79-221;  96-512. 
Mlac.  10-147;  19-10. 
Snbd.  8. 
Misc.  <M21;  12-63.  402,  405;  13- 

77. 
N.   Y.   Supp.  88-87,  617,  694. 
St,    Rep'r.    23-83;    49-719;    51- 

911 
Civ.   Proc.   7-140:  8-293:   12-92. 
Abb.  N.  C.  18-352;  29-431. 
How.  N.  S.   1-451;  3-103. 
Daly,  12-532. 
3192. 

N.^Y.  siipp".  33-89;   108-811. 
8193. 

Misc.  7-604;  12-36. 
3194. 

Misc.  16-40. 

N.  Y.  Supp.  108-811. 

Civ.   Proc.   14-318. 
8204. 

N.  Y.  Supp.  6-643. 
Snbd.  4. 

App.   Dlv.  16-39;  2S-«4. 
S207 

Misc.  6-145;  9-72;  48^73. 
820S. 

Misc.  l«-56;  43-73. 

N.  Y.  Ann.  Cas.  7-317. 
3209. 

Misc.   9-152;  43-73. 

Civ.   Proc.  6-184:  7-135. 
3210. 

Misc.  20-367;  43-73. 

Civ.   Proc.   6-184:   7-135. 

Daly,  9-529. 
3211. 

Misc.  48-73. 

Civ.   Proc.  6-186. 

Daly,  12-518,  529. 
Snbd.  3. 

Misc.  7-136. 


3212. 

Misc.    18-241;  43-73. 
Week.  Dig.  22-174. 
3213. 

Hun.  70-60. 
App.  Dlv.  84-507. 
Misc.   7-123;   9-456;   10-763;   12- 
158;    13-241;    14-22.    344;    16- 
580;     19-32;     20-617;     22-120; 
28-701;    24-197:    25-477;    86- 
539;  43-73;  47-54. 
N.   Y.  Supp.  35-125,  684;  47-133. 
155:     48-775:     52-32;     68-829: 
64-984;  86-240. 
8214. 

App.  Dlv.   13-47. 
Misc.  11-576;  43-78. 
N.  Y.  Supp.  32-795. 
8216. 

App.   Dlv.   89-448. 
Misc.   40-625. 
N.  Y.  Snpp.  83-10. 
3220. 

App.  Dlv.  76-285;  81-in. 
N.  Y.  Supp.  78-9(5:  81-11. 
3228. 

How.  66-144. 
3225. 

Misc.  22-310. 
3226. 

App.  Dlv.  12-25,  64:  14-10;  20- 

204;  39-195;  47-238. 
Misc.  55-623. 
N.   Y.   Supp.  62-640. 
Week.  Dig.  21-79. 
N.  Y.  Ann.  Caa.  10-103. 
8227. 

App.  Dlv.  12-25;  20-204. 
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N.  Y.  52-576;  92-359;  111-577; 
186-273;     168-566;    186-990. 

Hun,  12-438;  19-349:  28-180: 
80-247;  37-239:  41-260;  45- 
323:  47-44;  52-477;  54-848: 
66-274;  61-606;  69-456;  78- 
594;  86-54;  88-20. 

App.  Dlv.  6-223;  26-140;  29-626: 

88-249:    86-585;    48-230:    50- 

278;  63-272:  62-195,  585;  78-60. 

409;     92-80;     96-100:     199- 

222,  886;  121-401. 

Misc.  7-386:  18-500:  22-869: 
81-299;  83-728:  84-164.  410; 
85-114,  786;  54-299,  57& 

N.  Y.  Supp.  24-803:  44-406;  48- 
976:  60-12:  66-397:  70-1072: 
71-178:  77-184:  81-431:  84- 
199;  86-889;  96-827;  102- 
790;  104-952;  106-352,  1039; 
106-98,   769. 

St.  Rep'r.  3-164;  11-472;  41-400. 

Civ.  Proc.  9-139,  325;  18-319; 
14-.'{88.  411;  15-168,  463;  19- 
290.   422. 

Abb.  N.  C.  19-174. 

N.    Y.    Sni>er.    69-96,   448. 

Daly,   i:i-324. 


NOTES. 


N.  Y.  Ann.  Cas.  6-152;  8-186,  240: 
9-414. 
Snbd.  1. 

N.    Y.   81-233:   01-060;    11O-C60: 

lia-866:    128-171. 
Hun,    6-555:    »-27:    11*310;    30- 

806:    Sl-381:    86-182:    46-579; 

60-589;  60-456:  78-594;  82-86. 


App.   Dlv.   8«-100. 

Misc.     -" 


11-685;     14-650;     lT-425; 

24-207. 

N.  Y.  8upp.  4-865;  86-1074. 
St.    Rep'r.    19-316;    26-858;    80- 

230;  42-78:  62-621. 
Civ.  Proc.  18-189. 
Abb.  N.  C.  22-462:  80-809. 
N.  Y.   Ann.   Cas.   T-78. 
Snbd.  a. 
N.    Y.    101-186;    116-170;    184- 

414. 
Hun,  68-600;  91-282. 
App.  DiT.  8-418;  64-28,  127. 
Misc.  20-430:  26-501. 
N.     Y.    Supp.    86-109;    46-1028; 

66-840. 
St.   Kep'r.   33-092. 
Civ.  Proc.  8-47. 
How.  N.  S.  3-63.  440. 
N.  Y.  Super.  63-128. 
N.  Y.  Ann.  Cas.  6-168. 
Snbd.  8. 

N.    Y.    38-58;    91-600;    111-517. 

578 
Hun,' 86-197. 
\pp.    Dlv.    4 

17;  96-100. 
Misc.  88-728. 
N.     Y.    Supp.    16-519;    64-1015; 

66-270;  68-1056. 
St.  RepT.  87-557. 
Civ.     Proc.    4-228;    18-250;    20- 

206. 
N.  Y.  Super.  66-221 
S«bd.  4. 

N.    Y.    66-646:   86-623;   111-577; 

127-416;    128-171;    164-86. 
Hun.    :4-119;    4-53:    26-279:    27- 

374:    29-300;    40-627;    46-322; 

92-465. 
ADD.   Dlv.  T-382:  19-59:  a6-140: 

%-70,  410;  96-100;  121-402. 
MIflo.      12-54;      18-688;      19-593; 

20-41S;     27-130:    29-565;    34- 

154;   39-896. 
N.  Y.  Snpp.  4-162:  86-1032;  46- 

^0,  1024;  47-89:  68-387:   61- 

948;     68-898;    79-913;    80-23; 

100-515. 
at.  Rep'r.  ai-748;  46-68. 
Civ.    Proc.   4-30,    227;   8-85.    348. 
Abb.    N.    C.    13-60;    22-69;    »1- 

285;  29-293. 
N.  Y.  Super.  66-273. 
Snbd.  6. 

App.   lliv.    117-GOl:   122-383. 
MiHO.  6U-361  ;  64-574. 
N.  Y.  Supp.  08-682. 


N.  Y.  70-5C6:  76-330:  80-648;  86- 

524:  92-3.59;  111-577;  128-171; 

164-414, 
Iltin.  lN-310;  30.806;  31-310;  66. 

272:  7.^-483;  81-362. 
App.    niv.  9-207:  19-50:  33-240; 

64-19:    62-196;    66-86:    7S-M. 

410;    96-101:    109-88^:    114- 

198;  117-601. 
Miflo.   8-408:   17-08;  19-693: 

309:    2:^-597:    27-129:     ~~ 

81-299;  32-73:  34-410; 

61-425:   64-88.  299. 
N.   Y.   Supp.   30.805:  46-070:   6^ 

2r.2:    68-3^7:     01-043;     66-270: 

70-918:    72-923:    76-628:     «4- 

199.  651:  88-1083:  96-82^:  90- 

667:   IOa-790;   104-498 ;  1U5- 

1039;   KMI-98. 
St.    Rep'r.    12-438;    14-387;    62- 

508. 
Civ.  Proc.  14-204;  16-880.  451. 
N.  Y.  Ann.  Cas.  1-18;  8-136. 
8230. 
N.    Y.    70-141;  Tl-222:   108-374: 

168-.'>00.  ^^ 

Hun.  2.S-88:  71-546. 
App.    Dlv.    28-213:    41-226:    S4- 

448  ;  73-69  :  109-886. 
Misc.  12-66;  66-185. 
N.    Y.    Supp.    76-628;    96-827; 

106— 98. 
Civ.  Proc.  8-168,  481;  14-388. 
How.  67-36. 
8231. 

App.  Dlr.  7-686. 


109-133; 


Hun,  76-30 ;  88*63. 
App.      Dlv.      101-130; 

113-124. 
Mlf>c.   19-204;  23-8;  84-347:  48- 

20. 
N.  Y.  Snpp.  61-661:  64-528:  87- 

402;    91-870:    9^-1027;   'itrr- 

026. 
Abb.   N.  C.  31-86. 
How.  60-288. 
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N.   Y.  72-482. 

App.     Dlv.     34-147;      101-180; 

109-i.S3. 
Misc.   34-«49:   43r20. 
N.    Y.    Supp.    87-402;    91-876; 

96-1027. 
St.  Rep'r.  3-707. 
3234. 

N.    Y.    6.3-20;    116-170;    136-aG& 
Hun,  30-224:  36-44:  87-287:  41- 

249:     42-l(iO;    61-354;    64-513: 

86-320;  88-131. 
App.  Div.   7-:«6;  33-202;  M7-12; 

99-242.   245. 
Misc.  :i2-543 ;  64-678. 
N.  Y.  Supp.  44-;}74;  &Of^5;  63- 

:{:to:    oV-is:    83-i046:    oo^ 

1037;  104-952. 


NOTES. 


CiT.   Proc.  16-451. 

N.  Y.  Super.  50-96. 

N.  Y.  Add.  Caa.  e-186. 
3235. 

N.  Y.  75-41T. 

Hud.  28-12:  41-242. 

App.  Dlv.  36-570;  110-488. 

Misc.  22-361):  24-206. 

N.  Y.  Supp.  50-805;  63-423; 
761 ;  07-411. 

Civ.  Proc.  15-384. 
3236. 

N.  Y.  68-221:  74-448. 

DlY.    11-602;   90-118; 


65- 


MlRC.  8-244:  25-845. 
N.   Y.   Supp.  51-486:  66-721. 
riv.  Proc.  7-58. 
3237. 

Misc.  64-576. 
N.  Y.  Siipp.  104-952. 
3288. 

N.     Y.    4O-H60:     68-103:    67-40; 

84-469;  02-359;  126-658;  168- 

688. 
App.  Dlv.  25-13;  54-444;  90-244 
Misc.  46-414. 
N.   Y.    Supp.   48-1001. 
St.  Rep'r.  4O-560. 
N.  Y.  Super.  40-490. 
N.  Y.  Add.  Cas.  5-50;  6-147:  lO- 

336. 
Week.  DIgr.  81-406. 
Svlid.  1. 
Hun.     26-270;     80-247;     48-18: 

61-006. 
App.   Dlv.  32-240;  36-585. 
Misc.   0-367. 
St.  Rep'r.  41-400. 
Olv,  Proc.  18-442. 
3280. 

N.  Y.  14>l-652. 

Hun.     11-2S2;     26-610;     46-444; 

66-578;  00-254. 
App.  Dlv.  67-818. 
Misc.  46-414. 
N.  Y.  Supp.  78-961. 
St.    Rep'r.    32-426;    38-578;    60- 

855. 
Abb.  N.  G.  90^^. 
fiKlbd.  1. 

Hun.   60-536. 
St.  RepT.  31-546. 
Snbd.  2. 

N.  Y.  106-158. 
App.    Dlv.   61-203. 
Misc.   36-166. 

N.  Y.   Supp.  70-369;  72-1061. 
Civ.  Proc.  18-250. 
How.  N.  S.  1-^81. 
3240. 

N.    Y.    68-858:    60-362;    74-448; 

76-64;  78-541;  86-306;  8H-(520: 

08-836 ;       111  -577 :       1 26-58U ; 

148-107. 


Hun,    26-459.    592;    84-259;    86- 

450,  629;  40-67;  47-44;  64-94; 

66-280.    578.    579;   80-247:    83- 

412;  88-177. 
App.  niv.  17-63;  20-272:  27-,169: 

82-48;  86-888:  42-250:  67-817; 

84-2.5  :  86-565  ;  04-145  ;  108- 

531,  533;  117-304. 
Mlso.  O-509:  10-651;  18-661:  «2- 

585  ;  30-441 ;  47-524  ;  40-007  ; 

65-474. 
N.  Y.  Supp.  20-1030;  30-344;  31- 

745;    34-991;    46-1070:    50-3.">7: 

55-346;     67-329;     73-961:     70- 

662;  80-203;  88-1020;  87-1014: 

08-262;  05-1009;  00-1058. 
St.  Rep»r.  14-168. 
N.  Y.  Ann.  Cas.  6-149. 
3241. 

Miflc.  56-474. 
Hun.  71-118;  76-118. 
3243. 

N.  Y.  74-310;  112-117. 
Hun.  76-113:  81-1.S8. 
N.  Y.  Supp.  20-332 ;  30-735. 
.3244. 

Hun.  60-538. 
3246. 

N.  Y.  74-603;  105-54:  106-667. 
Hun.    25-301;    31-426.    644;    32- 

520;  40-158;  41-87;  42-173:  45- 

305. 
App.  Dlv.  12-595;  28-27. 
MlHC.  26-423. 
N.  Y.  Supp.  44-112;  60-902;  64- 

915;  57-162. 
N.  Y.  Ann.  Cas.  4-183.  n.;  6-306. 
8246. 

N.    Y.    70-81;    105-153;    168-578. 
Hun.  32-481;  87-310:  40-74.  463: 

48-181;  64-94;  70-479;  78-428: 

88-130. 
App.  Dlv.  12-81;  3O-2.'>0;  44-141. 

521;  40-41;  64-19; ~ 


10-555;     27-318: 
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88-143;  »3- 

435;  05-210. 
Misc.     18-437; 

28-489. 
N.    Y.    Siipp.   4-891;  84-625;   57- 

131;  62&001:   63-257:   H7-801. 
St.    Rep'r.   56-432. 
How.  62-118. 
N.  Y.  Super.  60-393. 
N.  Y.  Ann.  Cas.  8-186;  10-S85. 
3247. 

N.  Y.  75-421;  05-639:  130-482. 
Hnn.  28-417;  66-387;  58-169.  440; 

86-56. 
App.  T)lv.  14-467  ;  77-80  :  87-4  ; 

loo-GOi :  116-.520:   122-116. 

Misr.    12-63:    lO-.'^OS. 
N.    Y.    Supp.    33-87: 

lo."i7:  !MJ-3:u  ;   lOi 

700. 
How.    N.    S.  2-1. 
N.   Y.   Super.  58-178. 
\.  Y.  Aun.  Cas.  1-282,  285;  6-60, 


70-29:    83- 
1-719;   lO«- 


r\ 


NOTES. 


8248. 

N.  T.  85*524. 

Hiin,   78-593;   82-87;  80-52. 
Misc.   20-563. 

N.  Y.  Supp.  30-344:  61-953. 
Abb.  N.  C.  16-452. 
8240. 

Misc.   36-865. 

N.   Y.    Supp.   73-61;  74-927. 
3250. 

Hun.  26-592;  34-606;  64-95;  66- 

280. 
MiRc.   26-424. 
3261. 

N.  Y.  116-416;  1T6-213. 

Hun.  30-247:  33-331:  61-607:  65- 

542:  72-394:  73-303:  8S-.>2. 
App.    DIv.     11-602:    42-2'0:    43- 

426;    53-272;    58-85.    350;    8T- 

545;   113-124;   114-104;   123- 

656. 
Misc.  15-78:  16-332:  20-161:  30- 
865  ;  33-368  ;  46-410 ;  47-324. 
N.   Y.   Supp,  24-803:  34-731:  36- 

790;    60-174:   61-1123:   62-452; 

68-444,    1101;    84-830:    88-990; 

00-599;  106-188;  107-989. 
St.  Rep'r.  44-230. 
Civ.  Proc.  13-829;  15-380. 
How.  N.  S.  3-388. 
Law  Bull.  4-41;  5-60. 
N.  Y.  Ann.  Cas.  2-102;  0-416. 
Subd.  1. 

App.  Wv.  111-614. 
Abb.  N.  C.  21-181. 
How.  N.  S.  2-289. 
8«bd.  2. 

N.   Y.  135-272. 
Bobd.  8. 
N.  Y.  180-209. 
Hun,  24-367;  26-594;  27-533:  28-> 

13;  32-.554;  45-352;  50-563;  88- 

53. 
App.    Dlv.    5-37;    7-141;    53-445; 

67-99;  68-528;  86-565;  04-147. 

613. 
Misc.   7-542;  8-244:    11-337:   12- 

387;  15-79;  16-515;  21-497;  24- 

691;  26-378;  28-144;  40-185. 
N.    Y.   Supp.   28-61.  544:  32-236: 

33-581;    48-171;    53-778;    66- 

208;    58-1100;    66-1123;    68-28; 

81-661;  100-667. 
St.    Rep'r.    28-586:    20-835:    86- 

017;  48-863;  50-200. 
CiT.    Proc.    6-324;    8-400;    0-45. 

179;   16-336.    451. 
Abb.    N.   C.   10-354;  22-464;  26- 

43;  81-479. 
How.   N.   S.  1-281:  8-170. 
Daly,  18-315. 
Dem.  3-321. 

N.   Y.  Ann.   Cas.  6-44;   10-379. 
■«bd.  4. 
Hun,  11-.'i30:  24-367:  20-300;  31- 

432:  47-450. 
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App.    Dlv.    20-118;    68-528:    81- 

147. 
Misc.  0-509;   11-636:  16-79:   le- 

515;  26-345;  26-379. 
N.  Y.   Supp.   13-887;  61-486:  SS- 

721:  56-208;  78-896. 
St.   Rep'r.  31-757. 
Civ.  Proc,  18-249. 
Abb.   N.   C.   18-450. 
How.  66-144. 
N.  Y.  Ann.  Cas.  10-380. 
Subd.  5. 

N.  Y.  124-624:  128-696;  130-538. 

160..'V89:    166-288.   664. 
Hun,  86-54. 
App.   DIv.  23-185. 
Mi8C.  26-50. 
N.    Y.    Supp.   8-764:  80-400:   38- 

158. 
Civ.    Proc.  4-222;  8-214:  14-iaa 
3262. 

N.   Y.  107-eiO. 

App.    DIv.   40-33;   68-860. 

Mlac.  34-100. 

N.    Y.    Supp.    68-188.    1101:    e»- 

460;   108-489. 
Civ.  Proc.  8-220. 
Abb.  N.  C.  16-240. 
How.  N.  S.  2-612;  61-98. 
Week.    Dig.    10-461. 
Law  Bull.  4-87. 
3253. 

N.    Y.    34-355:    87-380;    08-587: 

126-«ig2;       13.3-239:      138-255: 

162-616:    178-407:   180-414. 
Hun.   4-616;   30-34;   38-154;   89- 

569:    54-348;    57-175:    50-351; 

61-161:    66-541;    66-126:    8t»- 

828:  02-65. 
App.  DIv,  7-352;  16-212.  519:  IT- 

266;  34-44;  40-33:  51-172,  596: 

54-324.     445;     67-417;     58-347; 

62-476;     64-554:     70-291;     76- 

811;  77-48:  85-40:  04-125:  »5- 

481  :    00-462 :    104-46  :     106- 

237;  111-836;  113-51.  324.  411 

114-178,    625;    118-402. 
MlBC.     10-103;     12-846:     14-425. 

10-233;    22-279:    26-423;     80- 

580;    .13-353.    451.    5n;    84-90; 

80-442;  56-186. 
N.  Y.  Supp.  31-149;  38-685:  86- 

434,    729;   44-260.   481:   45-668. 

40-163:    67-162:    68-868:    66- 

613;   67-931:   68-252.    437,    446. 

1101;    60-460;    72-387;    76-243: 

78-477;    80-203;    82-644:    01- 

269;    04-421;    08-889;    89-602; 

100-229:   1O0-652. 
St.  Rep'r.  23-78.  606:  83-814;  87- 

603;  30-697;  48-134;  48-863. 
Civ.    Proc.    4-309;    8-214,    252;    18- 

292:  14-340;  16-86;  10-78,  20S. 

422:  21-204. 
Abb.   N.   O.   13-203;   14-496;   17- 

90;  20-404;  21-369;  28-120. 


J 


NOTES. 


How.  N.  S.  1-2. 
•^  "      ia-B». 

Ann.  Oft4.  4-104;  8-364. 


Daly,  ia-B15. 

N.  i. 


8iibd.  1. 

N.  Y.  88-621;  7J 

Hun,  81-866:  IM 

App.  Dly.  42-166. 

Misc.  26-678. 

N.  Y.  Snppr.  41-211. 

St.    Rep'r   82-880;  86-542»  1063. 

Civ.  PrcKJ.  15-175. 

How.   N.   S.  8-328. 
8i|b4.  9. 

N.  Y.  45-490;  49-510;  51-365; 
2J-55*i®**-'^'  '''2-m:  83-89: 
fM>-30,  672:  92-401;  95-086:  99- 
273;  10e-r617;  108-241;  128- 
131.  251:  140-463:   |64-407. 

Hnnu  19-263:  39-466:  31-403;  85- 
153:  38-372:  42-280,  504;  52- 
iw^r^"^'  ««-278.  296;  TO-376: 

-^Sfc  M^'  J?-l§t'    '♦-^^S;    32-474; 

38-570;  39-122;  40-608:  42-166; 

46-172;    53-445;    54-324.    675; 

60-123;  85-40:  95-?76r 
Ml«c.     10-103;     lSf-B47:     19-411; 

j|2r-281. 

N/Y.  Suf  p.  15-76P;  li;3-312,  1083; 
59-163:  65-1123;  66-1009x  70- 
1072;    80-3901    88-887;    93- 
1090. 
St.    RepT.    11-1^:    82^113:    83-1 
349;  88-408:  89-10;  44-215;  45-' 
641;-  48-805. 
Civ.   Proc.  6-23. 
Abb.  N.  C.  23-277.         \ 
8254, 

Hup,  96^127. 
App.  DIv.  33-512;  52-454. 
MUc.  10-652;  14-426: 
N.    Y.    Supp.   65-131. 
N,  Y.  Ann.  Cat.  7-80. 
3255. 

Hun.   37-2721   54-14;   66-296. 
8256. 

N.   Y.  1;B<<-106. 

Hun,  75-515:  511;  86-53.  571. 

630;   il4rl06. 
Misc.  1-422;  26-380;  34-348:  35- 
115. 

^••X«?"PP-  *«-«6S:  88-582.,  907; 

56-208:    68-144,    48O;    79-662?: 

88-1020. 
Civ.  Proe.  115-333:  19-30.  166.  3261 
Abb.  N.  C.  29-145. 
N.  Y.  Ann.  CaSt  9-416^ 
8257. 

Hun.  73-308. 
Misc.  9^509. 

N.   Y.    Supp.   33-158,    1«8;   109- 
•  •     i^  494. 

Civ.  Proc.  15-338. 

N.  Y.  Ann.  Cas.  2^108^ 


Hun,    86-119. 

N.  Y.  Supp.  83-188. 

N.  Y.  Ann.  Cas.  8-96. 
8iibtf.  1. 

Bun.  25-184:  30-396;  38-125;  73- 
303;  86-52.  120. 

App.  DIv.  42-250. 

Miic.  9-509. 

N.  Y.  Supp.  2-253;  59-10. 

Civ.    Proc.   15-8Sg. 

Abb.  N.  C.  17-W. 
3259. 

N.  t.  Ann.  Cair.  2-102. 
3260. 

N.   Y.  75-375. 

N.  Y.  Super.  48-513. 

I^.  Y.  Ann.  Cas.  2-102. 
3261. 

Hun.  86-56. 
Isc.  33-358. 


i 


HuQ,  28-24:  37-372.    ^ 

App.    DIv.    *-29;    iW-243 ;    119- 

335 
Mlgo.'4*.378. 
Civ.  Proc.  8-220. 
Hpw.  67-437. 
Abb.  N.  C.  29-461. 
3263. 

N.   Y.   67-40. 

App.  "ttiv.  ;?3-eo6. 

Misc.  19-264. 
3264. 

N.   Y.   136-211. 

Hun.   63-117, 

App.  Div.  13-606 ;  27-389 ;  193- 

419. 
Misc.    19-351;    43-373;    54-548, 

575. 
N.  Y.  ^UDjp.  5Q-3o7:  87-521;  9*- 

1088;   WI4-849,  052. 


AbJ).   N.   C.  29-461. 


iihmt 


88L_. 

Hiin.  1^453. 

App.  DIv.  91-411. 

Misc.  19-351;  54-577,  692. 

N.    Y.     Supp.    86-915;    87-5^2; 

104-952,   956. 

St.  Rep'r.  4-144. 

Civ.  Proc.  14-399. 

..Abb.  N.  C.  17-92. 

3266. 

Misc.  43-873 ;  5«-6T6. 
IS.    Y.     Supp.     56-132 

194-052. 
Civ.  Proc.  19-420. 
3267. 

Misc.  27-47. 
326K. 

N.  Y.  177-266. 
Hun.  46-581. 
App.    DIv.    42^428 

33:    57-2 W.    408: 

837:  70-2:  74-4r>6:  754447:  78- 

438;  88*J29»J  90-.^fi  ;  98-284^ 

116-930 ;  117-180. 


87-522 ; 


46-297:    49- 
64-483:    67- 


NOTES. 


^ 


Hlsc.  22-554:  28-488;  80-416;  80- 

038;   42-150:   46-400,  420;   48- 

830;  62-082;  64-51. 
N.  Y.  Siipp.  83-417:  69-629:  68- 

767:    81-308;    62-417:    68^.407; 

68-265:     72-284:     73-4f«:    T4- 

1051:  TT-515:  T8-810:  78-1088; 

86-82;     90-003.     739;     92-574; 

101-1105;    102-920;    104-608. 
St.  Rep'r.  27-52. 
Civ.    Proc.    14-114.    387:    18-238, 

245;  16-369;  18-825;  18-76:  24- 

247. 
N.   Y.   Super.  46-258;  68-580. 
How.  641-137 :  68-377. 
Daly,   10-392. 
Week.   Dig.  18-695. 
N.  Y.  Ann.  Cas.  6-281;  8-379,  889. 
Sii1>d.  1. 

N.  Y.  112-311. 

Hun.  49-64:  60-271. 

App.  DlY.  26-338 ;  44-140 ;  104- 

22. 
MlRC.     18-278;    27-318;    28-489; 

28-589 
N.    Y.    S'upp.    4-74;   6».140:   61- 

1015;  83-856. 
St.  Rep'r.  42-11. 
Civ.   Proc.  6-157.  876:  8-139;  8- 

456;  14-282:  16-116. 
Abb.  N.  C.  18-394. 
N.  Y.   Super.  60-429:  61-120. 
How.  N.  S.  1-39;  2-384. 
Dem.  4-499. 
Subd.  2. 

N.   Y.   112-311. 
App.   Dlv.   88-284. 
Misc.  29-588. 
N.   Y.   SuDp.  61-247. 
Abb.  N.  C.  20-291. 
8abd.  4. 

App.   Dlv.  44-140;  70-2;  78-156; 

•f8-487. 
Misc.  22-305:  28-237;  42-150. 
N.  Y.  Supp.  49-1105;  60-332;  76- 

669. 
How.  N.  S.  1-146. 
Snbd.  6. 

Hnn.  29-658. 

App.    Dlv.  98-288. 

Mlao.     12-459;     23-380;     27-188; 

88—638 
N.   Y.   Supp.  34-256:  61-210:  67- 

220. 
St.  Rep'r.  88-184;  44-884. 
Civ.  Proc.  7-.^l:  18-197. 
Abb.   N.   C.   13-182. 
N.  Y.  Super.  48-95. 
Week.  Dig.  17-208. 
8268. 

N.  Y.  177-266. 
Hun,  46-581. 
App.   Dlv.  42-428. 
Civ.  Proo.  16-248. 
N.  Y.  Ann.  Cas.  6->281. 
Snbd.  1. 

App.  Dlv.  26-197,  888. 
Ulac.  28-588. 


""%, 


St.  Rep'r.  17-860. 

Civ.  Proc.  6-157;  8-466. 

N.  T.  Super.  60-429. 

Dem.  4-499. 
8nbd.  2. 

App.  Div.  112-64a 
8270. 

N.  Y.  177-266. 

N.   Y.   Supp.  80-546. 

Civ.  Proc  16-237. 

N.  Y.  Ann.  Ca».  <H281. 
8271. 

N.  Y.  82-358;  177-266. 

Hup.  27-270;  29-193:  43-364:  46- 
580;  73-428:  77-546. 

DiT.  42-428:  44-141:  87- 
mn.  212:  67-337:  74-456:  7T- 
520;  78-438;  88-139:  118- 
980;  117-129.  664;   118-841. 

Misc.  6-.')72:  6-285;  8-99:  14- 
70:  22-.'>54:  23-331:  27-318:  2«- 
480:30-417;  42-150  ;  4»-339  ; 
62-632. 

N.  Y.  Runp:  47-714:  48-111:  68- 
140:  68-629:  60-787.  791;  61- 
1015:  68-165,  •286,  316:  7n>4«S. 
77-515:  T8-918;  78-1083:  84- 
S91:  86-1011:  88-302:  101- 
1105;   102-276,  929;  104-896. 

Civ.  Proc.  14-172;  16-114.  2S7: 
18-88. 

How.  N.  S.  1-146;  2-26. 

How.  60-301. 

Abb.  N.  C.  31-484. 

K.   Y.  S>uper.  60-.'!98:  68-130. 

N.  Y.  Ann.  Cas.  6-281;  8-877. 
8272. 

N.  Y.  112-310;  177-266. 

Hun,  28-657:  73-426:  78-437. 

Div.  46-297;  88-289;  18i»- 

Mlsc.  8-691;  14-79;  22-654:  48- 
339  • 

N.  Y.'  Supp.  28-220:  44-255;  68- 
130:  61-308:  62-417. 

St.  Rep'r.  78-880. 

Civ.   Proc.   14-15;  16-114.  241. 

N.  Y.  Super.  67-154. 

N.  Y.  Ann.  Cas.  6-281. 
3273. 

N.  Y.  177-266. 

Misc.  9-691:  17-93. 

Civ.  Proc.  19-76; 

X.  Y.  Ann.  Cas.  6-281. 
3274. 

N.  Y.  177-266. 

Misc.   46-406. 

N.  Y.  Supp.  86-8Z 

N.  Y.  Ann.  Cas.  6-281. 
3275. 

N.  Y.  177-266. 

N.  Y.  Ann.  Cas.  6-281. 
3276. 

N.  Y.  112-810;  17T-268. 

Hun,  63-47. 

Apn.   Dlv.  81-24;  88-296;  109- 


^^fii 


pp.    D 
149. 
MlBO.  8-691. 


J 


NOTES. 


K.  T.  Supp.  52-351 :  8S-25 ;  05- 
670;  108-721;  1OO-140. 

N.  Y.  Super.  6T-154. 

N.  Y.  Ann.  Oag.  6-281;  0-390, 
827T. 

N.  Y.  1T7-266. 

App.  Dlv.   100-149;  122-667. 

N,    Y.    Supp.    05-670:    lOT-508 ; 
1OO-140. 

Civ.  Proc.  14-172. 

N.  T,  Ann.  Cas.  6-281. 
3278. 

N.  Y.  177-266. 

App.  Dlv.  88-299. 

Misc.  0-«91:  26-461. 

Civ.   Proc.   14-15,   144. 

N.  Y.  Super.  53-444. 

N.  Y.  Ann.  Cas.  6-281. 
S270. 

N.  t.  177-266. 

App.   Dlv.  48-88;  88-299. 

N.    Y.    Siipp.    20-220:    47-484. 

How.  60-433. 

N.  Y.  Ann.  Caa.  6-281. 
3280. 

N.   Y.  ie4-171. 

Hun,  «4-376;  74-256. 

App.    Dlv.    20-490;    24-581;    81- 
370;  46-50. 

N.  Y.  Supp.  47-35;  80-112. 
3286. 

MlBC.  60-279. 


Misc.  60-27a 
8287. 

N.  Y.  72-437. 

Hun.   26-356;  31-600;  46-432. 

App.  Dlv.  66-7. 

N.   Y.  Supp,  48-313;  72-866. 

St.    Rep'r.    12-164. 

N.   Y.   Super.  64-451. 

N.  Y.  Ann.  Cas.  6-131. 
3200 

App.  Dlv.  12-140. 
8206. 

N.    Y.  87-184:  186-470. 

App.    Viv.    33-367;    47-272;   04- 
435  ;  08-266  ;  103-419. 

Misc.  0-101;  23-561;  24-368;  36- 
341. 

N.  Y.  Supp.  62-792:  68-694;  66- 
132;     73-552;     84-240;     88-58; 

oo-no. 

Abb.  N.  C.  28-134:  20-145. 
N.  Y.  Ann.  Cas.  4-48.  n. 
8207. 

N.  Y.  102-298. 
Hun,  60-319. 
App.   Div.  07-119. 
Misc.  14-229;  22-637;  26-96;  40- 
302;   62-11. 


N.  Y.'Supp.  31-141;  64-693:  60- 
366,  793;  *"*  •»••"'  ^a**  -■""    -^« 
296. 


82-879;  80-593;  102. 


Civ.  Proc.  28-287. 
How.  61-108. 


3208. 
Snbd.  2. 

Misc.  67-211. 

N.  Y.  Supp.  107-727. 
3301.  •   '    . 

Hun.  73-370. 

Misc.  82-535;  60^270. 

N.   Y.   Super.  47-524. 

Week.  Dig.  16-101. 
8804. 

App.  Dlv.  12-141,  144.    • 
8807. 

Hun,   60-124. 

Misc.  26-96;  40-898;  48-435;  45- 
396 

N.  Y.'  Supp.  68-722;  81-82;  80- 
178,    593;    00-398. 

How.   eO-76:   «4-103:   67-116. 

Redf.  4-320. 
Subd.  1. 

App.  Dlv.  41-387. 
S«bd.  2. 

N.  Y.  68-585:  74-58. 

Hun,  0-206;  27-230:  31 -Gil:  84- 
469:  86-47. 

App.  Dlv.  48-518;  80-378. 

Misc.   10-52. 

N.  Y.  Sopp.  68-722:  62-916. 

Abb.  N.  C.  10-385. 

How.  66-34. 

N.  Y.  Ann.  Cas.  1-405. 

Week,  Dig.  20-122. 
Snbd.  4. 

App.  Dlv.  67-98. 

N.   Y.  Supp.  68-28. 
Snbd.  8. 

App.  Dlv.  07-119. 

N.   Y.  Supp.  4Q-1062. 
Snbd.  7. 

N.  Y.  60-279;  68-106:  87-2(S; 
88-429:  00-521;  05-461;  102- 
299:   12.3-519. 

App.   Dlv.   4ii-m. 

Misc.  22-6.'i8;   52-12. 

N.  Y.  Supp.  4O-10C2:  50-366-. 
102-296. 

Civ.    Proc.    4-268;    5-2J)0:    10-3: 
13-204;  30-184. 
Snbd.  e. 

Hun,  26-361;  32-632:  40-438. 
Subd.  11. 

N.   Y.   102-298. 

App.   Dlv.  4:i-88;  07-119. 

N.   Y.   Supp.   40-1062:  50-36a 

Civ.  Proc.  30-184. 
Snbd.  21. 

App.   Dlv.  45-52. 

N.   Y.  Supp.  60-1122. 
3308. 

Misc.  26-96;  40-397. 

N.   Y.   Supp.   54-694. 

Civ.   Proc.  1-407. 

How.  61-103. 
3300. 

Mlgc.  88^364.  (, 


i 


1086 


NOl'ES. 


8S11. 

Misc.  ao-23S. 
Daly,  a-356. 
8813. 

Hun,  61-34. 
App.  Dlv.  57-100. 

saV-  ^""-  "■*• 

Hun,  61-34. 
8316. 

Hun.  61-84. 
8317. 

MIrc.  32-8S0. 

N.  Y.  gopp.  69.679;  107-620. 
3ni8. 

HuHv 
AflHC. 

\.   Y 
lUlO. 

N.  Y.  85-506. 
8320. 

N.    Y.    101-478;    188-301 

107. 
Hun,  46-306. 

App.   Dlv.   31-39,   46:  59-45;   78- 

459;    103-m;    1O4-140;    111- 

900;   114-5OT. 

N.    Y.   Supp.   52-677;  69-33:   80- 

363  ;  98-327  ;  98-15  ;  109-217. 

8322. 

N.  Y.  Ann.  Gas.  7-182. 


1. 

Proc.  8-327. 


86-572. 
19-281,  879. 
Bupp.  38-007. 


190- 


Sabd, 

Civ. 
3324. 

Misc.   16-432. 
Civ.   Proc.  8-S25. 
8328. 

Hun,  90-136. 

App.  Dlv.  32-275;  44-17. 

Misc.  16-433. 

N.  Y.  Supp.  35-624;  52-980;  59- 

1018. 
Civ.  Proc.  9-137. 
Abb.  N.  C.  10-458. 
N.   Y.  Ann.  Cas.  7-188. 


Dlv.  32-275;  44-17. 
Ann.   Cas.   7-134. 


App. 

N.  Y 
38.30. 

App. 
8331. 

N.   Y. 

Hun, 


Dlv.  37-30, 


90-521. 

lT-520. 

App.  Dlv.  114-568. 
Week.   Dig.  18-58. 
3332. 

Misc.   32-334. 
8833. 

N.  Y.  98-336:  155-404; 

177-310;  181-301. 
Hun,     61-866;     64-92; 
76-74;    83-424:    85-590. 

Dlv.     2-412;    22-178,     287; 

•7;    42-611;    55-249;    6T- 

817  ;  109-197  ;  114-704 ;  117- 

804;  119-508. 


172-146; 
fO-107; 


Misc.  18-241;  28-280;  86-745; 

47-34;   48-607;    49-607;   55- 

249. 
K.    Y.    Supp.    47-888,    1028;   55- 

735;  81-452;  89-347;  14>5-8. 
St.   Rep'r.   14-168. 
CiT.  Proc.  19-420. 
N.  Y.  Ann.  Cas.  2-53. 
3334. 
N.    Y.    96-32:    98-386;    155-404; 

158-129;    177-310;    181-881. 
Huh,     61-366;     64-92;     09-2T6; 

70-107:    76-74;   83-424. 
App.    DlT.     2-412;    20-272;     22- 

127,  178,  287;  33-7:  87-30:  89- 

92:     42-611;      56-249:     59-.t7: 

67-317;  94-145;  109-197;  114- 

704;  117-304. 
Misc.     18-241:     22-490:     25-280: 

29-589;   36-745;  4t-»4.  524; 

48-607;    49-607;    55-24b. 
N.     Y.     Supp.     4H-1070;    47-883. 

1023:   52-618;    56-733:    69-179; 

89-347;  95-1009;  105-8, 
Civ.   Proc.   19-7.  420. 
Abb.  N.  C.  29-198. 
3337. 

Misc.  54-27. 
3338. 
Hun,  81-364. 
N.  Y.  Ann.  Cas.  1-19. 
Law  Bull.  5-6. 
3339. 
N.   Y.  169-113,  213: 
Hun,   61-463. 
App.   Dlv.   11-49:  30-74. 
Misc.  8-487:  16-624;  17-104;  41- 

616:  57-648. 
N.   Y.   Supp.  34-891;   108-697. 
Civ.  Proc.  15-250. 
Abb.  N.  O.  31-434. 
3341. 

N.    Y.  92-584. 
3342. 

N.  Y.   125-200, 
Misc.  9-38;  49-417. 
N.  Y.  Supp.  60-767 ;  99-820. 
Abb.  N.  C.  31-320. 
3343. 


App.  DlT.  08-257. 
Misc.    40*506:    "^ 


1035« 


-_ —    4«-a49.    829;    44- 

452;  45-209:   46-152. 
N.    Y.   Bqpp.   53-58:   81-82;   88- 

135:     90-155;     9:t-1101;      lOO- 

1024;    10r.-8,  846. 
Snbd.  2. 
N.    Y.    83-174:   00-402;    14.S-6jr 
Hun.     25-588;     39-029;     41^". 

61-194'. 
App.     Dlv.     10-27:     33-2a5:     40- 

407:     5«-a04:     59-191;     65-21: 

60-01  ;*20-307. 
M1h(>.     22-706:     29-286:     88-315, 

332  ;  36-127  ;  4T-34,  473. 
N.  Y.   Supp.  50-49. 
8t  Bep'r,  51-86L 


NOTES. 


Olv.    Proc.    T-330;    10-170;    15- 

434. 
Abb.'N.  C.  aO-181. 
How.  «e-102:  67-371. 
How.  N.  S.  8-151. 
Dem.  2-397. 
N.  Y.  Cr.  Rep.  3-211. 
N.  Y.  Aon.  Cas.  2-83. 
Sttbd.  S. 

Hun,  5T-66.  . 
Siibd.  5. 

N.  Y.   114-581. 
Misc.  6-51. 
BUM.  G. 

K.  Y.  140-374. 
Snbd.  9. 

N.    Y.    112-559;    116-587;    16»- 

535. 
App.  Div.  1-404:  15-441;  41-584; 

«5-868:     67-472;     6;4-61;     «»- 
20  ;  86-195  ;     86-M6  ;     101- 

598;     104-25;     113-836;     114- 

97;   117-152. 
Misc.  2a«>723;  80-689;  36«-413 ; 

64-117. 
N.  Y.  Supp.  Tl-848  ;  72-505  ;  02- 

29:   93-285;   99^669;    102-359. 
St.    Repr.    29-319;    34-775;    35- 

542;  48-151:  67-501. 
Abb.  N.  C.  24-804:  80-86. 
N.  Y.  Super.  62-301- 
Bnbd.  lO. 

Hun.  25-396;  36-3;  42-332;  47- 

238;  61-93:  61-573:  62-302. 
App.    Dlv.  6-583;  30-466;  60-77: 
62-185  ;       86-195  ;       93-400  ; 

104-564;    114-97;    116-007. 
Misc.     30-689;    33-t5S;     34-526. 

TO5. 
N.  Y.  Supp.  67-956;  69-682,  908; 

70-936. 
St.  Rep'r.  42-195.  ^      ^^ 

CiT.    Proc.    9-251;    11-351;    14- 

249. 
Sabd.  11. 
N.  Y.  69-647. 
Hun.  67-204. 

App.  Div.  96-95;  101-290. 
Misc.  7-126.  ^^   ^^^ 

N.  Y.  Supp.  88-507;  91-740. 
St.  RepT.  61-520,  774. 
Svibd.  12. 
N.   Y.  90-521. 
App.  DlY.  80-878. 
Misc.  24-512;  27-508.  6ia 
N.  Y.  Snpp.  63-834,  980;  68-316, 

336;  87-181. 
Civ.  Proc.  20-188.     _ 
N.  Y.  Ann.  Cas.  6-179. 
8«bd.  18. 
Hun,  28-370. 
St.  Rep'r.  1-628. 
Bubft.  18. 

N.    Y.    101-440:   141-485. 

Hun.  29-365;  56-607;  62-309;  73- 

136* 


BiT.   20-167:   44-146:   64- 


875. 


App. 
359 

N.  Y.'  Sdpp.  4-488. 

St.   Rep'r.   17-384;  46-185, 

Civ.   Proc.  11-63:  16-264. 

Abb.  N.  C.  28-429. 

How.  N.  S.  2-45. 
Sabd.  20. 

N.    Y.    86-358:   88-626:    112-360, 
164-607;    169-114;    186-490. 

Hun.   41-9;  42-164,  608;  44-200; 
70-107. 

App.   Dlv.   109-219.   637. 

Misc.    12-120:   22-490. 

N.  Y.  Supp.  96-684.  , 

St.    Rep'r.    18-799:    34-493:    58- 
541. 

Civ.   Proc.  11-370. 

Daly,  10-71. 
3344. 

Misc.  16-6ia 
3346. 

N.  Y. 

App. 

Misc. 

N.   Y. 
3847. 

Hun. 

App. 
573. 

Misc. 
517 


i 


191-207. 

DlT.  ltl-584;   112-126. 
16-563:   17-571;  23-679. 
Supp.  98-496. 

49-157;  64-618;   86-55. 
Div.    16-618;    B8-875;    75- 
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36-131 ;  46-.342,  675 ;  64- 
;  66-649. 
N.  Y.  Supp.  74-189:  87-345;  90- 

332,  448;  107-806. 
St.  Rep'r.  19-46. 
Civ.   Proc.   14-892;  15*434. 
Snbd.  1. 

Dora.  3-359. 
Snbd.  3. 
Hun,  46-322. 
Misc.  27-540:  51-676. 
N.  Y.  Supp.  101-80. 
Civ.  Proc.  5-462. 
Dem.  2-644;  3-359. 
Snbd.  4. 
Hun.  26-185;  81-515:  84-179;  45- 

322;  81-388;  86-55. 
App.  Div.  61-450;  117-352. 

675. 

N.  Y.  Supp.  80-884:  69-646:  70- 
679;  91-36;  101-39;  102-427. 

St.  Rep'r.  17-853;  47-431.  446. 

Civ.  Proc.  6-452. 

Abb.   N.  C.  20-297. 

N.   Y.   Super.   49-95. 

Dem.  2-492,  644. 

Weels.  Dig.  17-208. 

N.  Y.  Aim.  Cai.  9-ai& 
Snbd.  6. 

App.  Dlv.  llT-882. 

N.  Y.  Supp.  102-427. 
Snbd.  6. 

N.   Y.  186-634. 

Hun,  54-613;  69-447;  81-388. 


NOTES. 


^%% 


,^.    Dir.    25-462;    61.{U3:    68- 

376. 
Misc.  12-44,  113:  13-241:  16-321: 

10-598;    34-287;    28-242;    30- 

171;   84-405. 
N.  Y.  Supp.  12-512;  30-884;  58- 

1073;    «4-333;    65-250;    «0-rt46. 
St.    Rep'P.    17-853;    47-4.31;    52- 

CIv.   Prdc.  5-451;  80-242. 

Abb.    N.    C.    19-423;    22-62;   28- 

132;  30-407. 
How.  N.  S.  1-66. 
Dem.  2-488,  629;  3-289. 
N.   y.  ^nu.   Cas.  4-200;  9-318. 
Snbd.  7. 

N.  Y.   110-140,  371. 

Hun,  46-672. 

A  pp.  Dlv.  61-450. 

Misc.  84-405;  54-.519. 

N.  Y.  Supp.  68-845;  69-646;  70- 

679. 
St.  Rep'r.  70-178. 
N.    Y.   Ann.   Cas.   9-262. 
Sal»d.  8. 

N.  Y.  08-442. 
Misc.   16-206;  51-592. 
N.  Y.  Supp.  101-72. 
Sf.  Rep'r.  23-75. 
Snbd.  9. 

Hiin,  29-47. 
Snbd.  10. 

App:  V\y.  62-199. 
N.  Y.  Supp.  6-515. 
riv.   Proc.    14-398. 
Abb.   N.  C.  21-368-.  • 
Snbd.  11. 

N.    Y.   91-235,   502.   662;   92-310; 

103-162. 
Hun,  25-16:  20-181.  325;  31-320; 
83-213:    34-810;    37-.\3fi:    40- 
235;    42-139;   44*588;   51-96. 
St.    Rep'r.    20-683;    28-511;    42- 

474. 
Civ.   Proc.  6-391;   12-180, 
N.  Y.   Super.  63-522. 
Snbd.  13. 

Hun.  25-185;  31-515;  45^22;  47- 

457, 
Misc.  26-461;  34-155. 
N.    Y.    Supp.    5r»-4.SG;    68-858. 
.»,  Y.   Super.  49-ft->. 
Week.   Dig.   17-208. 
Snbd.  14. 

App.  DiT.  81-295. 
N.   Y.   Supp.  81-105. 
8348. 

Misc.  46-230. 
3352. 

.   l.'«4-I31;   186-412. 

5-486. 
.  Super.  58-179. 


N.    Y 
Misc. 
N.   Y 
8356. 

Hun, 
App 


83-548. 
_^^.  Ulv.  lOl-l,30;  103-419. 
N.   Y.  187-95;  105-264. 
MiBC.  5-486;  84-348. 


3857. 

Hun,  86-846.   450. 
App.    Dlv.   ao-fl36;   42-348.    584: 
67-362;    72-412;    81-273:     ««- 
^38:  84-26;  85-267:  86-65.  216: 
m>-26H;      1H*-1J|  :       lOx-l»5: 
103-106,  534;  110-454. 
Misc.   41-50H:    44-27a 
N.  Y.  Supp.  33-944 ;  47-280  ;  (ifft- 

908. 
Civ.  Proc.  19-420. 
3358. 

App.  Dlv.  96-126 ;  98-280  ;  103- 

106;  122-288. 
Misc.    22-240;   28-105;   20-58a 
N.  Y.  Supp.  59-775:  «7-lKtt;  »»- 
79;  90-576;  1O6-704. 
3359. 

N.  Y.  143-417;  148-110. 

Hun,   86-410. 

App.    Dlv.   67-367;  98-280;  14>2- 

185 ;  103-106. 
N.  Y.  Supp.  90-576. 
3360. 

N.  Y.  150-569;  159-336;  176-215. 
Hun.  73-9. 

App.   Dlv.  6-,*S74:  80-12:  40-.»»<e: 
96-124;      98-281;      102-102; 
1O.3-106;    111-688;    121-121. 
Misc.  14-194. 

N.   Y.  Supp.  51-768;   92-478. 
Snbd.  2. 

N.   Y.   165-270. 
Hun,  86-451. 

App.    Div.   36-591;    113-765. 
Subd.3. 
N.   y.   159-336;   160-215;   189- 

163. 
Hun,  83-411. 
App.    Dlv.   35-601;  36-588;  102- 

102;   112-834. 
Misc.  35-601. 
«  ?.   Y    Supp.  55-067;  72-157. 
Snbd.  4. 

Misc.  22-240:  38-1 
N.  Y.  Supp.  67-038. 
9iii>a.  7. 

N.   Y.   133-244. 

App.  Dlv.  1,-141:  32-55;  102-1Q2 
N.   Y.  Supp.  52-473. 
Subd.  8. 

Hun.   8«-441. 

N.  Y.  Supp.  33-088. 

3:i6i. 

Hun,  83-411. 

App.    Div.    85-2«<8:   96-126;   97- 

617;  98-281:  103-106. 
N.  Y.  Su^p.  83-307;  89-79. 
3362. 

Div.  98-282;  108-106. 


App.  Dlv.  98-282;  1O3-106. 

3364. 

Hun 

App. 

3305. 

N.  Y.  133-245;  176-215. 
Uun.    70-364;   73-9.   12,   13: 
t         347. 
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69-177:  86-847. 

Div.  98-282;  lO3-106.f 


86- 


NOTES. 


DIv.  »8-282;  103-106;  111- 
121-121. 
Hlsc.     22-240;     42-560; 

46-616. 
N.   Y.   Supp.  92-31. 


-276; 


N.  Y.  123-278. 
App.  DW.  6-574;  1O8-106. 
8307. 

N.  Y.  lT6-21fl. 

Hud.  05-542;  T3-9;  80-559:  9«- 

407/ 
ApD.  Dlv.  6-.'574:  13-602:  52-2R5: 

TO-633 ;     103-106 :     110-455 ; 

121-121:    123-656. 
Misc.  44-275;  5T-162. 
N.  Y.  Siipn.  33-468:  05-470;  07- 

419 ;  107-981,  989. 


;    55- 
123- 


Hitn.  86-347.  451.  ,^„  ,^^ 
App.  t)iv.  6-574;  103-106, 
Misc.  53-841. 
N.    Y.    Snpp.   83-929;    102 

108-157. 
8369. 

N.  Y.  176-216. 

App.    DiY.    35-45;    52-267 

033 ;  103-106 ;  121-121 ; 

655.  688.  ^ 

Misc.     36-602:     42-.'>63;     44-27o: 

45-516:  57-163,  6fi9. 
N.    Y.     Supp.    65-470;    72-167; 

107-981,    989. 
8370. 

Hun,  80-357.  ^^  ^^^      .^^ 

App.  Div.  27-574  ;  52-267  ;  103- 

l56  ;  120-854. 
N.  Y.  Supp.  80-132;  »O-502;  65- 

470. 
8371. 

Hun,  80-358:  81-330. 

App.    Dlv.  6-574;   8-321;   16-516; 

&-23;    36-551;    30-46;    8b- 

209;  1O3-106. 
Misc.  25-88;  38-587;  47-410. 
N    Y.  Supp.  54-682:  65-729;  77- 

.1074;    83-313;    92-960;    94- 

551 ;  97-526. 
8372 

N.'y.    148-107;    176-213;    181- 

327. 
Hun.    66-540,    542;    78-437;    83- 

418;  86-347;  88-177. 

Dlv.   1-489:  20-273:  35-45: 

S5-633 ;       82-567 :       1O3-106, 

534;  121-121;  122-288;  123- 

656. 
Misc.     10-660;     19-232;    44-277; 

45-616. 
N.  Y.  Supp.  80-957:  32-182:  33- 

944:    34-991;   46-1070;    54-412: 

60-1116;    07-419;    81-527;   92- 

31 ;  105-568  ;  106-704. 
8373> 

Dlv.  39-46;  103-106. 

25-88. 

Supp.  54-682. 


^IRs. 


App. 
Misc. 
N.  X. 


App.  Dlv.  30-18;  85-161;  108- 
106. 

Misc.  38-587.  ^  ^ 

N.  Y.  Supp.  56-150;  t7-1074. 
3375. 

Hun.  6di.276:  70-364. 

App.    Dlv.   6-573:  7-449:   61-380; 
85-209;  102-101  :  103-106. 

N.  Y.  Supp.  70-880;  83-312. 
38-^6. 

Hun,   70-365. 

App.  Div.  108-106. 

App.  Dlv.  36-555;  55-80;  103- 

N.   Y.' Supp.   6b  .729;  «6-10(K5. 
3378 

App.  Div.  20-636 ;  55-627  ;  103- 

106;  119-354. 
Misc.   57-667. 
N.   Y.   Supp.   47-230. 
3379. 

N.  Y.  133-274:  184-350. 
Hnn,   66-309:  76-80;   78-438.   ^ 
App.  Dlv.   8-477;   103-106;   111- 

688 
Misc.*    12-462;     14-193;     38-587; 

43-305. 
N.   Y.   Supp.  77-1074;  88-825. 

*App.  Div.  21-188;  103-106;  111- 
m,  602. 
Misc.   38-.'«7;   51 -.384.      ^  ^ 
N.    Y.    Supp.    47-.509;    77-1074; 
97-853;    100-.388. 
3381. 

Misc.  47-411. 
App.   Dlv.  lOS-106: 
N.  Y.  Supp.  94-561. 
3382. 

Hun.   73-424. 
App.  Dlv.  0-574  ;  25-24  ;  50-576  ; 

103-106;    111-690. 
Misc.   10-151;  57-163. 
N.  Y.    Supp.   92-060;  97-858. 
8383. 

N.   Y.    133-275;   148-112. 

Hun,  86-450.  ^^„  ^^^ 

App.     Dlv.     102-185;     103-106; 

120-854. 
Misc.  28-1(6. 
N.  Y.  Supp.  59-775. 
3384. 

N.    Y.    141-535:    165-264. 
App.    Dlv.    67-362;    83-138:    «4- 
26;    85-207,      280;    80-216:    90^ 
266  ;  96-127  ;  103-106  ;  124-125. 
Misc.   41-500;   44-276. 
N.    Y.    »Upp.    89-908;    108-596; 
109-494. 
3390. 

App.   Div.  119-919. 
3391. 
App.    Dlv.    118-14. 
Misc.    50-132  _ 

N.  Y.  Supp.  98-1082. 


i 
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NOTES. 


^p^  qiv.  118-1^ 


^^^  Y.  ISupp.  98-1082. 
^p.aiM50. 

MiBC.  80-344  ;  50-44  :  S6-177 
8399. 

App.  DIv.  44-522  ;  81-110  ;  lao- 

420. 
Misc.    89-308;    90-^,    411;    538- 

468. 

^\L  §SPP-„?®-381:  60^467:  68- 
197,  577:  81-85;  100-526;  102- 
497;  104-10i50;  107-601. 
8400. 

App.  DIv.  52-286. 

Alisc.  29-509:  50-44 :  66-176 

N.    Y.    Supp.    62-72.        ' 
8401.  ^      ' 

App.   DIv.  82-80,   101;   108-317 ; 
122-276.  • 

Misc.   83-364:  50-44,  411. 

N.  Y    Supp.  69-381:  60-167:  68- 
577;    «l-587;    96-788;    106- 
970. 
8408* 

App.      DIv.     46-259;      108-317; 
119-388;   120-420. 

Misc.  32-168 :  33-364  :  50-44.  411 


^vJi  ^SPP-  «l-306:  06-188:  68- 
677 ;  81-794 ;  106-076. 
8ubd.  8. 

App.  Div.  82-80. 
8403. 

App.  DIv.  4«*269 ;  82-824 ;  108- 

317;   l]3i-630r;  119-383. 
Misc.  40^125:  42-251:  60-44. 
N.  Y.  Supp.  81-174.  947 ;  86-593  ; 
95-788;   106-976. 
8404. 


^p,  lilv.  64-4^.^ 


disc.   60-44:   fl«-331. 

N.  Y.  Supp.   72-233. 
8406. 

N.  Y.  183-430. 

App.  DIv.  64-424. 

Misc.   83-299;   50-44;   68-381. 

N.  If.    Supp.    68-497:   T2-283. 
8406. 

App.  Div.  64-424. 

Misc.  88-290:  50-44. 

N.  Y.  Supp.  T2-233 ;  87-1000. 

84or. 

App.  Div.  64-424. 

]i»lic  38-290:   60-44. 

N.  T.  Supp.  78«233 ;  97-1000. 


App.  Div.  64-424. 

MlBC.  38-290!  60-44. 

N.  Y.  Supp.  72-233 ;  97-1000. 
3409. 

App.   DIv.   64-424. 

Misc.   33-299:  60-44. 

N.    Y.   Supp.   72-238. 
8410. 

App.  DIv.  64-424. 

Misc.  33-200:  60-44. 

84^1  ^'  ^"^^*  ^'^^''  ^*-283. 

App.    Div.    92-593:    119-787. 

Misc.  39-398;  60-44:  56-186. 

«.     Y.     Supp.    81-846;    98-^53; 
104-137. 
3412. 

App.  DIv.  81-110;  82-77:  84- 
453:  86-69,  B17.  fi06:  8i-fSl: 
89-12  ;  95-74  ;  97-36o  ;  31- 
343 ;  10^-338.  ?40.  406 ;  t^- 
183:  lil-361.  fS;  112^673: 
113-680:    120-421:    121-468. 

MlRC.  29-510;  82-385:  83-364; 
40-124;  41-18^;  4;^94,  251; 
60-44;    63-102;    66^675. 

N.  T.  Sunp.  62-72;  <l6-687:  68- 
577:  81-85,  174,  tS:  88-902, 
959:  83-396,  935;  84-851:  P6- 
877  :  86-503  ;  89-969  :  98-2^ 
94-401,  796:  96-195;  98-128; 
'     "-      1O7-601. 


»»9-6,    121; 
3413. 

Misc.  50-44. 
3414. 

Mfsc.  50-44. 
3415. 

Misc.  00-44. 
3410. 

App.   Div.   71-614;   120-420. 

Mlsr.    50-44:     '    ' 

N.   Y.   Supp.   76-549;   194-1055. 
3417. 

App.  DIv.  87-237;  114-30;  J18- 
S8;   121-626. 

Misc.   23-80:   33-304:   50-44. 

N.     Y.     Supp.     84-356:     *B-642: 
102-1053. 
3418. 

App.  Div.  52-286:  102-362. 

N.  Y.  Supp.  86-»93;  92-681. 
3419. 

App.  Div.  44-522;  62-654;  11«W 

Mlac!  BiO-44. 
3431. 

N.    Y.    188-218. 
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A. 
Albandonment. 

of  spouse,  ground  for  separation   1762 

of  action,  by  failure  to  file  summons  and  pleadings 824 

of  part  of  plaintifif's  claim  in  replevin ;1719 

of   condemnation   proceeding    3374 

A^i^tement  and  ReTlTal. 

I.  Abatsmint. 

special  provisions,  not  affected   w •  •  762 

not  caused  by  vacancy  in  office  of  judge ^ 

not  caused  by  failure  or  adjournment  of  court '4i 

does  not  occur,  if  cause  survives 755 

when   part  of  cause  survives    759 

cause  of   action  in  replevin  survives 1736 

no  abatement  by  death  after  verdict 764 

▼erdict  after  death  of  party  is  void   766 

on  reversal  on  law,  action  for  wrong  not  abated  by  death...  764 

successor  of  officer,  receiver  or  trustee  may  continue 766 

on  death  or  removal  of  officer  of  unincorporated  association.  llWl* 

not  effected  by  change  of  name 2416 

order  that  action  abate  for  death  of  party 761 

action  for  seduction  survives  to  mother  on  death  of  father. .  764 

II.    ItSVIVAI.. 

time  to  continue  not  to  be  extended   784 

on  transfer  of  interest    756 

on  devolution  of  liability 756 

on  death  of  sole  part^  757 

on  death  of  party  jointly  liable 758 

by  or  against  survivors   '  758 

when  part  of  cause  survives 759 

substitution  of  successor  of  officer,  receiver  or  trustee 766 

.  continuance  against  successor  of  executor 1828 

on  death  or  removal  of  officer  of  unincorporated  association.  1920 

•    of  action  of  ejectment   1521-152?* 

on  death  of  party  to  partition  1.588 

proceedings  to  bring  In  parties 760 

appointment  of  administrator  for  intestate  defendant 2660 

of  accounting  in   surrogate's  court  on   death   of  accounting 

party 2^ 

A^breTtatlona. 

use  of,  in  pleadings,  etc 22 

Abortion. 

private  sittings  of  court  in ,. B 

Abaeondlnv  Debtor*. 

order  of  arrest W9,  850,  28M 

warrant  of  attachment  against 636,  2006 
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See.  alfo,  "  Non-Rbsidints." 

desi^ation  of  person  to  receive  •umm^ns 490 

publication  of  summotis  agalnaf   485,    438 

warrant   of   attachment    6S6 

in  justice's  court 2006 

effect  of  absence  on  limitation  of  actions. 891,    401 

presumption  of  death  from  absence 841 

administration  of  estate*  of 2876 

provision  for  family  2677 

revocation  of  administration  on  return 2885 

absent  witnesses  to  will  on  probate 2810 

proof  of  signature  of  absent  witness  to  will 2830 

Abstract  Companiea. 

See  "  Title  Imsvkanck  Comfawiw." 

Aeiidemie*. 

not  subject  to  judicial  supervision    1804 

not  subject  to  action  to  dissolve  or  asnol.  corporatioa VjQf 

excepted  from  provisions  for  voluntary  dissolution , . .   2'KiI 

teachers  exempt  from  jury  service 1080,  1081,  1127 

proof  of  exemption    1082,  1128 

Aeeo^fit^  ||ia4  Aoe4>tintiAC 

Books  of  account,  see  "  Boovft." 

I.  Actions  ok  accounts. 

wlien  cause  of  action  .accrues 388 

bow  account   pleaded    531 

copy  to  be  served  on  demand 531 

when  to  be  verified   i .  631 

^             order  for  delivery  of  further  account 531 

reference  of  actions  involving  long  account 1018 

Jin  fvjticey  courts. 

actions  on feSOl 

jurisdiction  limited  . 2883 

pleading 2941 

compelling  party  to  exhibit 2942 

discontinuance  when  accounts  exceed  $400 2950 

11.  Accountings  in  actions. 

on  demand  of  surety  on  undertaking  812 

compulsory  reference  to  take  account   1015 

In  action  to  dissolve  oorpt>ration  1792 

under  judgment  annulling  corporation  1801 

by  receiver «.     715 

action  by  attorney-general  to  compel  corporate  officers  to  ac- 
count  , 1T81,  1782 

continuance  of  partnership  business  during  actiott  for  account- 
ing   1947 

ni.  Accountings  in  supreme  court. 

periodical  accounts  of  proceeds  of  realty  of  infanU  Or  impi^ 
petents 2381 

1.  By  committees  of  incompetent  persons, 

annual  account 2341 

annual  examination  of  aeeouht 2342 

removal  of  committee  for  neglect  to  fUe 2M0 

intermediate  judicial  accounting   ^42 

order  that  committee  file  account  or  supply  deficiency...  ISIS 
1086 


IV.  Accountings  in  svbnooatbs'  courts. 

•*  intermediate   account "   defined    2514 

"  judicial  settlement "  defined   2614 

jurisdiction    of    surrogate    24j|^2 

of  relatives  acting  as  guardians  ip  socage 24i2 

reference  to  examine  and  settle 2S4A 

revival  and  continuance  on  deatii  of  accountioc  party 2606 

decre^  to  contain   summary 2351 

additional  allowance  for  costs   2562 

compulsory  oi>  sale  of  realty  to  pay  decedent's  debts 2726 

1.  By  executors  and  administrators. 

by  executors  of  deceased  executor  2606 

on  application  to  revoke  letters   2689,  2600 

successor  may  conroel,  on  revocation  of  letters 2605 

voluntary   intermediate  accounting    2725 

wben  judicial  settlement  may  be  required 2725,  2726 

compulsory  of  temporary  administrator 2726 

wbo  may  petition  for   2727 

citation   2727 

order  to  account  ^ 2727 

attachment  for  disobeying  order    ^IS! 

revocation  of  letters  for  failure  to  account 2727 

default  on  citation  to  account   2601 

bringing  in  parties '. 2727 

voluntary  petition  for ^I^ 

citation  on  voluntary  petition 2728 

creditors,  etc.,  may  appear    9728 

voluntary  on  revocation  of  letters 2728 

consolidation  of  voluntary  and  compulsory  accountings. .  2727 

affidavit  and  vouchers 2729 

examination  of  accounting  party  2729 

order   to   file  account 2729 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator SfM 

determination  ot  claims   2731 

executor,  etc.,  majr  prove  claim  against  decedent  on 2731 

order  of  distribution  of  intestate  estates 2782 

effect  of  judicial   settlement   2742 

decree  for  payment  and  distribution 2748 

relief  in  decree  for  neglect  to  set  apart  exempt  property.  2724 

%  By  general  guardians. 

by  executor  of  deceased  guardian 2606 

by  relatives  acting  as  guardians  in  socage 2472 

on  application  ot   giiardian    2S35 

compulsory  on  petition  of  successor   . . .  .^ 2605 

order  on  petition  of  guardian  for  revocation  of  letters. .  2880 

on  petition  of  ward  or  new  guardian 2867 

annual  inventory  and  account   2842 

affidavit  *c  inventory  and  account 2848 

annual  examination  of  accounts   1844 

order  to  file  account   • . . , 2845 

order  to  supply  defects   2845 

removal  for  disobedience  to  order  to  file  account 2849 

petition  for  compulsory  accounting 2847 

voluntary  petition  by  guardian   2840 

clfation  and  btAtt  fo  account  2860 

k>etition  for  compulsory  accounting  by  guardian  of  person.  2848 

procedure  same  as  in  accountings  by  executors., 2860 

tl  Guardians  appointed  by  will  or  deed, 

intermediate  account  .  . , . . . , 2856 

order  to  file  annual  account  ....  t  ...•••.•  t  •  t  •••#»#••• «  2865 

affidavit  to  account  2866 

ff99V9<Upf9  f  f    •« «««f«t«»»f«««t««««t««fi«  9Ni 
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Aecounts  and  Acconiittntf  —  ContlBti^lla  • 

IV,  Accountings  IN  surrogatbs'  courts — Continued. 

3.  Guardians  appointed  by  will  or  detd  —  Continued. 

compulsory  accountings 2866 

procedure 2856 

effect  of  decree   2857 

4.  By  Ustamentary  trustees. 

by  executor  of  deceased  trustee 2006 

voluntary  annual  accounting   2802 

intermediate  accounting •. -. . .  2802 

decree  on  voluntary  intermedimte  accounting......  28Q2 

compulsory  intermediate   accounting 2808 

compulsory  judicial  settlement   2807 

who  may  apply   for  compulsory  accounting. . . . ; 2808 

citation  on  compulsory  accounting   2808 

order  that  trustee  account    2800 

petition  for  voluntary  judicial  settlement 2810 

citation  on   voluntary  petition    2810 

any  person  interested  may  appear    2810 

examination  of  accounting  party   2729,  2810 

affidavit  to  account;  vouchers   . .« 2729,  2810 

commissions  for  services 2730,  2810 

determination  of  claim  of  trustee    2731,  2810 

decree  f^r  payment  and  distribution 2811 

effect  of  decree  settling  account 2718 

on  resignation  of  trust   2814 

V.  Accounts  of  public  officers. 

of  moneys  paid  into  court *    752-754 

clerk  of  court  of  appeals 3283 

salaried  county  clerks  and  registers ■  • 3286 

clerk  of  city  court  of  New  York • 3331 

of  district  attorney  to  county  court 1908 

Aelcnovrledflrment. 

of  indebtedness  to  bar  limitation 376,     305 

justices  of  New  York  city  cburt  may  take 326 

instruments,  when  acknowledged,  admissible  in  evidence. .  935,     997 

acknowledgment  not  conclusive 986 

proof  by  interested  or  incompetent  witness  not  sufficient. 936 

wills  acknowledged  or  proved  not  admissible  in  evidence 987 

of  bonds  and  undertakings , 810 

in   surrogate's   court .* 2600 

satisfaction  of  judgment  to  be  acknowledged 1260 

assignor  to  acknowledge  assignment  of  judgment 1262 

of  agreed  statement  on  submission  of  controversy 1279 

fees   for   taking ..,>•*., 8288 

A^^^on  to  Recover  Clftmttels. 

L  See  "  Replevin." 
Actloik  to  Recover  Real  Property. 

Sec'  •**  £j'r*£VMENT.** 

Aetlojis. 

I.  In  general. 

defined    8S88 

divided  into  civil  and  criminal 8885 

"  criminal  action       tlcfincd    3336 

•*  civil   action  **  denned 3837 

"  action  "  refers  to  <tivil  actions 3343 

only  one  form  of  civU  action ', , . , 3888 

1088 
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A«tloii«  —  Contiimed. 

I.  Iw  GENERAL  —  Contiflucd. 

civil  and  criminal  remedies  not  merged ;..  1899 

designation  of  parties  to  civil  action 3338 

cross-action  by  defendant    760 

special  proceedings  are,  for  purposes  of  statute  of  limitations.    414 

.  II.  Capacity  to  sue.    Sec  "  Pajities." 

in.    COMMEKCEMENT. 

commenced  by  service  of  summons 418 

for  purposes  of  statute  of  limitations 398-^OQ 

what  deemed  commencement 8848 

.IV.  Joinder  of  cavsss.     See.  "  Pleading." 

V.  Consolidation  of  actions.     Sec  "  Consoudation." 

VI.  Severance.    See  "  Severance  of  Actions.'* 

VII.  Ancillary  to  other  actions  and  remedies. 

for  discovery  abolished    1914 

by  sheriff  in  aid  of  attachment .  .x 665 

by  plaintiff  in  aid  of  attachment 6T7 

VIII.  For  official  acts  and  ouission& 

by  claimant  against  sheriff  for  taking  chattel  in  replevin 1710 

against  constable  for .  failure  to  return  execution. 3089 

against  constable  for  money  collected  on  execution 3041 

against  municipal  officers  for  public  funds , 1926 

by  taxpayer  to  redress  municipal  wrong * .  • 1925 

IX.  On  bonds  and  undertakings. 

by  party  on  bond  to  people  or  public  officer 814 

on   penal  bonds    1915 

on  undertaking  on  appeal 1309,  2575 

from  surrogate  8  court   2581 

on  security  to  refund  proceeds  of  sale  in  partition 1086 

on  undertaking  on  injunction 625 

on  bond  for  jail  liberties 160-171 

against  bail  for  discharge  from  arrest 596,     597 

on  bond  of  executor,  administrator  or  guardian 2608,  2609 

'  X.  Actions  authorized  by  code. 
1.  For  torts. 

for  vexatious  suit  in  name  of  fictitious  party...,' 1900 

for  unauthorized  and  vexatious  «uit  in  name  of  another.  1900 

for  causing  death  by  negligence 1902*1905 

damages  for  arrest  m  violation  of  witness'  privilege ...«  «     BQ8» 

for  levy  on  exempt  property 1394 

for  damages  and  penalty  for  disobeying  subpoena. 853 

payment  of  fine  on  contempt  fmposed  as  indemnity  to  ag- 
grieved party  bars  action  for  damages ..,  2284 

-  9l  On  eontractuat  and  qtuui-coniractuoT  liabilities, 

on  judgments 1913 

to  charge  joint  debtors  not  served  in  previoua  suit* . . .  i. .  1987 ■ 

by  trustee  against  beneficiary  for  costs,  etc 1916 

by  surety  against  principal  for  costs,  etc 1916 

on  securities  representing  court  funds 749 , 

to  determine  claim  of  dower '.  1647" 

for  instalments  of  dower  after  adtneasurement 'J  614 

»     •             to  sell  lands  for  non-payment  of  dower 1614 

against  persons  holding  ov^ 1664 

bj  evicted  purchaser  at  sale  on  execution •,,,*.....  1479 

1080 


Aetions  —  CoiitlB«e4l» 

X.  Actions  authoeizbd  by  cods  —  Contimued. 

2.  On  contractual  ^^d  quasi-contractual  liabUitUs  —  Ctotmucd. 

against  purchaser  fr«n  defendant  in  ejcctmciHt IS 

on  reversal,  ^y  person  evicted  by  summary  proceedings. .  22 

ky  person  evtctod  during  life  of  life-tenant 2318 

to    compel    conveyance    by    infant    or    incompetent    per- 
son   2M-2347 

by  heir  for  reimbursement  after  sale  of  realty  ior  debt*.  MDl 
against  revoking  party  for  co^ts  of  arbitration 2884 

A4Jo«rnment. 

on  Saturday  to  be  to  day  other  than  Sunday • 

of  courts  of  record  to  future  day .'» 84 

of  term  of  court  in  absence  of  j[udge 95 

of  term  to  day  certafn  by  direction  of  judge 88 

of  actual  session  to  another  place 41 

of  trial  of  action  to  another  place 41 

not  to  cause  abatement * 44 

trial  commenced  may  be  continued  beyond  term 45 

of  court  of  appeals   187 

power  of  referee  to  adjourn  hearing 1018 

of  appKcation  for  discharge  from  imprisonment M08 

hearing  on  arbitration    m  2808 

in  surrogate's  court 2481 

in  justice's,  court 2p5^2968 

of  marine  causes  in  New  York  city  court 8188 

▲daslnistratorfl. 

See  "  ExscvTOKS  and  AoMiNiSTaAToas." 

Adiyilralty. 

See,  also,  "  Maiukk  Causes;  "  "  Vusbls." 
New  York  city  court  has  no  admiralty  jurisdiction 817 

Ad«l««IOBS. 

of  service  of   summons 484 

by  failure  to  deny 822 

demand  for  admission  of  genuineness  of  document 7Z& 

costs  of  proving  document  after  demand  for  admission 785 

by  members  of  corporations §88 

Ad  <|uod  Damnum. 

writ- of 'assessment  of  damages  substitutefl  for 1881 

See  "  AssBMyniT  of  DAMAaxs." 

Ad«ltel^T. 

See  **  DiVQBCB." 

AdTABeementai. 

to  be  included  in  distribution • « 2788 

what  deemed  in  advancement •  • 2788 

Adwer4s«  Poaacnsloii. 

See  "  LiiiiTATiON  of  Actiohb." 

Adwertl«ement«. 

See  "  PuaucATiON." 
feft  Qf  printMf «««.*ftttt*f«f«Ttfftff«t< 
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defined    SMS 

who  may  take 842-844 

wkhottt  the  state  844 

compelling  party  to  make  deposition 885 

wast  of  title,  etc.,  to  be  disregarded 728 

verification  of  pleading  by   52S 

form  of  verification  of  pleading 528 

to  procure  order  of  arrest   557 

verified  answer  as,  on  motion  to  vacate  injunction SoO 

of  service  of  notice  as  presumptive  evidcmce 927 

for  order  to  show  cause   780 

to  be  served  with  order  extending  time 7S2 

to  be  served  with  order  to  show  cause 782 

of  surety  to  undertaking 812 

of  non-receipt  of  notice  of  protest  of  bill  or  note 888 

.  of  printer  to  publication  of  notice   826 

of  me/itt  not  r€<luired,  when  answer  verified 980 

to  account  of  executors,  administrators,  etc 2789 

to  inventory  and  account  of  geaeral  guardian 2843 

on  application  for  warrant  of  attachment  in  justice's  court. . . .  2900 

on  requisition  in  replevin  in  justice's  court 2920 

admissibility  of  ex  parU  affidavit  in  justice's  court 8004 

to  be  filed  when  used  in  justice's  court 8148 

A.9«nta. 

.    limitation  of  action  by  principal  against  agent  for  damages 407 

limitation  of  action  for  money,  etc.,  received  by  agent 410 

order   of  arrest   for   misappropriating   funds   or   property 540 

in    justice's    court 28?>5 

verification  of  pleadings  by 525 

AffTleultaral   Lavr. 

joinder  of  causes  of  action  for  penalties  under 484 

AUMmn-Tf  City  of. 

recorder  to  prepare  trial  jury  list 1041 

Albany,    City    Court    of. 

is  a  court  of  record 2 

special  statutory  provisions  not  affected ?Sio 

civil     jurisdiction. » •   ^23 

jurisdiction  of  actions  for  penalties *^ 

may  enter  judgment  by  confession •. 3224 

jurisdiction    of   summary   proceedings    to   recover    posession    of 

real     property 2234 

who   mav    serve    summons 3208 

proof  of  service  of  summons V«inV   oofte 

service   of  complaint   with   summons 3A>7,  3^08 

action  commenced  by  service  of  summons •  ••  •   ««W 

security    for    costs "^'^'S?? 

answer  saiytinc  title  to  real  property •  •  •  • '   ISi? 

arrest,   attachment   and  replevin  in JrfHt,  rf^gi 

docketing     jud^ents ^^ 

execution    on    judgments •  •  •  "S?? 

appeal  to  county  coujrt •  •  •  • 3213 

section  3301  relating  to  clerk's  fees  not  applicable 3302 

Albany,  Coanty  of. 

jail    liberties    for ^J^5 

drawing  of  grand  jurors  in J041 

panels  of  trial  jurors  in ,.  .w. ;..'..-. .   ItoB 

fees  of  constables  and  deputy  sheriffs  for  attending  courts....  8312 

stenographer   of  surrogate  s  court 2513 

of   county    court 38-. , 

Albany*  Juatf.«e*«  Court  ^,f' 

name  char.ged  to  "  City  Court  of  AJljany,"  L,  IW,  ch»p.  122, 
See  '*./kLBANY|  Ciiy  Court  of.'» 
jM  IMli 
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New  York  city  court  cannot  naturalize 818 

dif ability  during  war  excepted  from  statute  of  limitations 404 

not  entitled  to  jury  of  part  aliens 1100 

non-residents  cannot  act  as  executors   2012 

non-residents  incompetent  to  act  as  administrators 2661 

clerk's  fees  on  naturalization ,  8808 

•Alimony. 

See  "  Divoacs;  "  "  Sbpabation." 
Alleifr«nce«. 

See  "  Costs." 

Alm«lioii«e«. 

keeper  exempt   from  jury  senrice , lOSD 

Avaendment. 

by  inserting  defendant's  true  name **1 

to  bring  in  parties 452 

on  death  or  transfer  of  interest '. 760 

of  course , M2 

for  delay 542 

service  of  amended  pleadings 543 

of  pleading  on  variance  from  proof 539,  540 

leave  to  amend  on  decision  of  demurrer 487 

service  of  amended  complaint  to  sustain  order  of  arrest 5^ 

to  cure  defects,  irregularities,  etc 722 

power  to  amend  process,  pleadings,  etc 723 

to  conform  proceedings  to  statute 7JM 

action  may  retain  place  on  calendar 728 

to  correct  mistakes,  etc.,  in  condemnation  proceedings.  722-730,  3368 

order  of  court  required   , .  727 

of  bonds  and  undertakings   730 

power  of  referee  to  allow 1018 

of  judgment  against  person  by  fictitious  name  .  . . .- ' 1281 

of  judgment  ducket  ol   county  clerk    LJ69 

to   periect  appeal    1303 

on  appeal  from  surrogate's  court   1303,  2575 

to  case  on  appeal  Ironi  court  of  claims. 277 

of  state    writs 1907 

mandamus  and  return  amendable  only  by  leave   2060 

of  returns  by  sheriff  and  other  officers   725 

of  returns   by   subordinate   courts 725 

of  pleadings    in    justice's   court    2944 

on  decision  ot  demurrer  in  justice's  court  2939 

AKelllary  Letters. 

Sec  "Guardian;"   "Letters  of  Adminibtkatxok;  "   "  Lkttim 
Testamentary." 

Anlmala. 

proceedings  for  allowing  animals  to  run  at  large,  tee  *'  Stkays.** 

Annnltles. 

apportionment  of,  on  death  of  person  interested. « 2720 

Another  Action  Pendlngr- 

ground  of  demurrer  to  complaint 488 

to  counterclaim , 496 

Answ^er. 

counterclaim  in,  sec  "  Countesclaim.^* 
demurrer  to,  sec  "  Demurrer." 
reply  to^  sec  "  Reply." 

rrrfjgttiffin  oU  k«  **  Yxuvicatvow* 


XNDBX. 
Amswer  —  Contlniied* 

I.   GZNBSAL   PROVISIONS. 

pleading  of  defendant   48T 

appearance  of  defendant  by   421 

must  be  subscribed  by  attorney   421 

contents  of 500 

form  of  denials 600 

in  verified  answer 524 

'  defenses  to  be  separately  stated   507 

several  defenses  or  counterclaims  may  be  pleaded 507 

equitable  defense  may  be  pleaded  607 

partial  defenses 508 

demurrer  to  partial  defense    508 

demand  for  affirmative  relief 500 

demand  for  relief  against  co-defendant. 521 

judgment  for  part  of  demand  admitted 51t 

severance  of  action  on  judgment  for  part  admitted 511 

to  amended  complaint -. 543 

when  issue  of  fact  arises  on 964 

dilatory  defenses  must  be  verified   513 

judgment  on  frivolous  answer    , . . .  537 

striking  out   sham    538 

striking  out,  for  disobedience  to  order  for  discovery  of  books, 

etc 808 

waiver  of  objection  by  failure  to  plead 409 

defendant  must  answer  causes  of  action  not  demurred  to 492 

grounds  of  demurrer  not  appearing  on  face  of  complaint  may 

^  be  pleaded 408 

limitation  of  action  must  be  pleaded 418 

cause  of  action  barred  by  limitation,  not  available  as  defence.  397 

verification  of  counterclaim  only 527 

verified  answer  deemed  affidavit  on  application  for  iniunction.  '^^O 

when  new  matter  in,  deemed  controverted  without  denial....  522 

admitted  by  failure  to  reply 622 

n.  Service  of. 

when  to  be  served  422 

on  co-defendant * 521 

time  to  serve  when  defendant  arrested .• 566 

time  to  serve,  when  summons  served  on  guardian  ad  litem  of 

absent  infant 473 

in.  In  specific  actions.  ' 

By  or  against  corporations. 

to  require  proof  of  incorporation 1776 

misnomer  to  be  pleaded 1777 

•  extension  of  time  to  answer  in  action  on  bill  or  note. . . .   1778 
order  for  trial  in  action  on  bill  or  note 1778 

By  or  against  executors  and  administrators. 

first  served  or  first  appearing  to  make  answer 1817 

separate  answers  only  allowed  by  direction  of  court 1817 

want  of  assets  not  to  be  pleaded 1824 

Divorce, 

need  not  be  verified : 1757 

In  partition, 

may  controvert  interest  of  parties 1548 

.   In  replevin. 

allegation  of  title 1720 

may  set  up  title  in  third  person 1723 

allegation   of  possession   of    land   on  wMch   chattel    dis- 

tniiae<[  doing  damage ,,,.,•.,,«•..•>.«•••««•  1724 
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▲n«wer  —  Continwed. 

III.  In  specific  actions  —  Continued. 
Joint  debtors. 

if)  action  to  charge  debtors  not  pertoiuiUy  summoiMd  in 
tir^t  suit , ,........•, • 

Mandamus. 

rules  apply  to  alternative  mandamus 20T7 

In  summary  proceedings  to  disposseu M44.  2445 

In  justices'  courts. 

form,   contents  aijd  verification   of 2Xffi 

denials     29^ 

plea  involving  title  to  real  property •.;, 2951 

In  condemnation  proceedings. 

form  and  contents 

denials 

Appeals. 

I.  Gknkkal  provisions. 

1.  IVhen  appeal  may  be  taken. 

certiorari  not  to  issue  when  appeal  may  be  taken 2122 

when  party  may  appeal 12M 

person  interested  niay  appeal  though  not  party 1296 

person  interested  not  heard  until  substitution 1296 

no  appeal  from  order  until  entered 1304 

proceedings  to  compel  entry  of  order 1304 

annulling  order  for  failure  to  enter 1904 

no  appeal  from  judgment  or  order  by  default 1294 

order  preferring  cause  for  trial  not  appealable T93 

refusal  of  judgment  on  frivolous  pleading  not  appealable.  537 
judgment  of  reversal  granting  new  trial  not  appealable. . .  1518 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  are  appealable    9098 

when  people  may  appeal  on  habeas  corpus  to  inquire  into 
detention ..«.«..,..,,.... 2009 

%  Taking  the  appeak. 

how  taken : 1300 

extension  of  time  to  appeal 784,    785 

extension  of  time   for  appeal   by  heir,  etc,   of  deceased 

party 785 

title  of  action  not  changed  on 1295 

designation  of  parties  to  appeal 1296 

when  party  sues  or  defends  as  ooor  person 466 

.  when  adverse  party  has  died  before 1297 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 1297 

failure  to  substitute  on,  death  of  party  pending  appeal. . .  1298 

order  of  substitution  by  appellate  court  after  appaal 1299 

service  and  filing  of  notice  ot 1300 

notice  to  specify  interlocutory  judgment  or  intermediate 

order  for  review 1301 

•ervice  of  notice  on  respondent  when  attorney  not  found.  1302 
service    of    notice    when    respondent    and    attorney    not 

found 1308 

amendments  to  perfect  appeal 1303 

papers  to  be  transmitted  to  appellate  court, 1S15 

siac  of  papers   on 7B6 

•Exceptions  to  decision  part  of  papers  on  appeal 094 

from  final  order  granting  peremptory  mandaauia 2MT 

from  final  order  on  alternative  mandamus 9087 

fr9l9  fiiM4  order  awarding  writ  of  probibiU9B«  1 1  f  •  t  •  t  t  f  1191 


INBBX. 

Am«Als  —  Contimied. 

I.  GiirnAL  FEOVisioNS  —  Contkraed. 
2.  Taking  tfw' appeal  ^  Cohlhni^ 

from  <nal   orders   in   smninarf   ptoeteiingt  W  tttt/rer 

possession  of  land  ! 

from  order  or  judgment  on  awsrd  in  srbitnrtioh 2881 

ffram  order  of  coimty  court  in  mippleraentary  proceedinfr.  24M 

frpm  final  orders  in  condemnation  proceedings 8876 

by  plaintiff   from  judgment  for  defendant  in  condeynna- 
tion  proceeding , 3876 

&  C<Lr#  an  appaal,  see  "  Cmb." 

4.  Security  and  undertakings. 

raspwydeot  may  iraite 1906 

aeposit  in  Kcu  of  undcrtalring 1808 

ttndcrtaking  to  be  filed 1807 

order  for  new  ondertaktni^  pending  appeal f 1806 

action  am  undertaking 1800 

undertaking  by  municipal  corporation  for  stsY 1314 

undertaking  to  suspeitfd  Sale  fiending  appeal  fronk  refusal 

of   specific  performance 1323 

undertaking  to  stay  warrant  to  dispossess  occupant.  2^1.  2202 

appointment  of  receiver  pending 718 

admitting  prisoner  to  bail   pending   appeal. .  206O»  2001,  2063 

Ik  Stay  of  proceedings. 

stay  of  pTOceedingJi  pendlit^ 1310 

of  more  than  thirty  days  wtHlout  security  prohibited....  1351 

Umt  of  stay  not  part  of  period  of  limitation 1255 

sale  of  perishable  property  notwithstandinR  sUiy....%. ..  1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals. . .  1310 

mmerseding  levy  on  personal  ^  property  on 1311 

order  dispensing  with  or  limiting  securhy  for  stay 1312 

on  appea  by  state  or  county 1313 

on  appeal  by  nsunieipal  corporations , 1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performaiice 1323 

cancdlatien  of  tie  pendens  pending  appeal  from  refusal 

of  specifie  performance   1323 

on  appeal  from  judgment  in  action  for  dower 1616 

pending  appeal  from  final  order  on  mandamus ;. .  2067 

pending  appeal  from  final   order   awarding   writ   of  pro- 
hibition   2101 

order  suspending  lien  of  judgment  on 1266 

operates  from  entry  on  docket 1257 

in  counties  where  transcript  filed '. . .  1258 

restoration  of  lien  on  affirmance  or  dismissal 1259 

8k  Hearing;  questions  reviewed. 

preference  of  xppeal  involvinv  title  to  office 229 

from   judgment  dectarmg   statute   tmconstitutional.  791 
in  actions  by  or  against  persons  acting  in  repre- 
sentative capacity 791 

in  actions  on  undertakings  on  appeat  to  court  of 

appekls 791 

case  to  be  made  on  appeal  from  jadgment  997 

when  case  on  appeal  not  necessary. 9^ 

irom  order  on  motion  for  new  trial  otr  judge's  minutes 

to  be  heard  on  case  settled 900 

from    judgment    brings    up    interlocutory    jtidgnient    or 

order  specified  in  notice 1816 

remarks  and  comments  ot  trial  judge  mav  tae  reviewed. .  83 

exceptions  to  be  reviewed  on  appeal  from  judgment....  996 

excejption  to  finding  of  fact  not  suf  ported  by  evidence. .  993 

from  order  for  new  trial  on  judge's  minutes 999 

from    judgment,  where    special    or    general  verdict    ren- 
dered    118i 

from  order  removing  action  from  countv  rnnrt 844 


INDEX, 

Appeals  —  CoBtlnned. 

I.  Gbnxral  provisions  —  Continued. 

0.  Hearing;  questions  reviewed  — *  Continued. 

review  of  order  of  court  other  than  that  in  which  action 

pending 774 

from  order  for  new  trial  brings  up  judgment  of  reversal.    1318 
review  of  judgment  of  condemnation  on  appeal  from  final    _ 
order 3375 

T.  Determination  of  appeal;  judgment, 

judgment  or  order  determining  appeal 1317 

final  judgment  on  affirmance  of  interiociitoiy  judgment..    1224 
cancelling  or  correcting  docket  on  reversal. or  modifica- 
tion      1321 

enforcing  affirmance  or  modification  of  judcm^t 1319 

enforcins  affirmance  or  modification  of  order 132D 

on  reversal  on  law  only,  action  for  wrong  not  abated  bj 

^  death  of  judgment  debtor •. 764 

lien  of  reversed  or  modified  judgment  pending  appeal  to 

court  of  appeals 1321 

cancelling  or  correcting  doclKt  on  reversal  or  modification 
by  court  of  appeals , 1322 

8.  Restitution. 

when  ordered 1323 

not  to  affect  title  of  purchaser 182S 

when  property  sold ^ .. : 1323 

on  reversal  of  final  order  in  summary  proceedings  to  re- 
cover possession  of  land *.  2263 

on  reversal  of  decree  or  order  of  surrogate's  court......  2587 

9.  Costs. 

certain  provisions  not  applicable 3237 

on  appeal  from  final  judgment 8238 

on  appeal  from  interlocutory  judgment  or  order ^^ 

on  appeal  to  supreme  court  or  appellate  division 8251 

on  appeal  to  court  of  appeals ,. 8251 

for  delay  on  appeal  to  court  of  appeals 3251,  8254 

on  appeal  to  supreme  court  from  N.  Y.  municipal  court..  8218 
on  appeal   by  plaintiff   from  judgment   for  defendant   in 
condemnation  proceeding  • 8378 

11.  In  spectai.  proceedincs. 

governed  by  provisions  relating  to  appeals  in  actions 1381 

from  order  of  supreme  court  affecting  substantial  right 1358 

to  appellate  division  from  orders  of  another  court... .,.  1887 

limitation  of  time   1359 

method   of  perfecting    1360 

stay  of  execution  pending  appeal 1360 

hearing 1360 

appeal  from  final  order  brings  up  preceding  orders..........  13S6 

entry  and  enforcement  of  order  determining. ....,,... 1860 

III.   To  COURT   or  APPEALS. 

1.  When  appeal  may  be  taken, 

jurisdiction  of  appeals  from  final  judgments 190 

from  final  orders 100 

from  orders  granting  new  trials 190 

on  questions  certified  by  appellate  division 190 

appeals  from  inferior  courts  limited ...% 191 

when  appeal  to  be  taken  only  by  leave  of  court 191 

limited  to  questions  of  law 191 

no  appeal  from  unanimous  affirmance  in  certain  cases,  ttn< 

less  allowed 191 

what  appeals  may  be  taken ISM 

when  motion  for  leave  to  be  made mo 
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Appeals  —  CoBtlnned. 

III.  To  couMT  OP  APPEALS  —  Continued. 

1.  When  appeal  may  he  taken  —  Continued. 

limitation  of  time  to  appeal \ 1825 

from    final    judgment    after    affirmance    of    interlocutory 

judgment 1886 

from  refusal  of  new  trial  by  appellate  division 1386 

from  final  order  in  summary  proceedings  to  recover  pos- 
session of  land  to  be  taken  only  by  leave 2261 

2.  Questions  reviewed. 

limited  to  questions  of  law 191 

unanimous  decision  that  evidence  supports  judgm&nt  not 

reviewable 191 

reversal  below  presumed  not  to  be  on  facts 1388 

auestions  reviewed , 1387 

ecision  by  divided  court  that  evidence  supports  finding. .  1337 
affirmance  of  interlocutory  judgment  on  appeal  from  final 

judgment 1350 

denial  of  new  trial  on  appeal  from  final  judgment 1350 

exception   not   necessary  to   review  judgment   on   verdict 

subject  to  opinion  of  court 1339 

case    on    appeal    from    judgment    on    verdict    stibject    to 

opinion  ot  court   1389 

judgment  on  determination  of  appeal 1337 

8.  Security;  stay  of  proceedings. 

special  provisions  regulating  security  not  affected 1333 

security  to  perfect  appeal 1826 

two  or  more  undertakings  in  one  instrument 1334 

sureties  to  undertaking 1334 

service  of  undertaking  and  notice  of  filing 1834 

undertaking  need  not  be  approved 1335 

notice  of  exception  to  sureties 1335 

notice  of  justification , 1335 

justification  of  sureties  . . . . « 1336 

reference  on  justification  of  sureties 1335 

expenses  of  reference  on  justification 1335 

admitting  prisoner  to  bail  pending  appeal 2062-2064 

stay  pending  motion  for  leave 1310 

security  to  stay  execution  on  judgment  for  money 1327 

order  tor  further  undertaking  to  stay  execution 1327 

•tay  of  execution  on  judgement  for  delivery  of  property. .  1328 

on  appeal  from  judgment  or  order  of  affirmance. .  1332 

on  judgment  for  chattel 1329 

on  judgment  directing  execution  of  conveyance...  1330 
on  judgment  for  sale  or  possession  of  real  prop- 
erty .  ,   1331 

on  judgment  of  foreclosure  and  for  deficiency 1331 

4.  Hearing;  determination,  etc. 

preference  of  appeal  involving  title  to  office 229 

of  second  and  subsequent  appeals 195 

of  appeals  from  unanimous  affirmances  by  appellate 

division  .• 791 

of  appeals  from  decision  of  surrogate 791 

of  actions  by  or  against  persons  in  representative 

capacity 791 

of  appeals  from  judgment  declaring  statute  uncon- 
stitutional   791 

when  party  has  died  pending  the  action 791 

rendition  of  judgment  absolute 194 

judgment   on    special    verdict    1187 

may  grant  leave  to  amend  on  decision  of  demurrer *  497 

remittitur 194 

costs 3251 

damages  for  delay 3291,  3254 
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Appeals  —  Contlnned. 

IV.    To  APPELLATE    DIVISION. 

I..  Applications  for  provisional  remedies  and  ordtrs  wiik^ti 

notice. 
may  vacate  or  modify  without  notice,  orders  made  widi- 

out  notice 1M8 

may  graMt  order  applied  for  without  noti^  dnd  refuted 

below ...•  "** 

may  erant  provisional  remedy  applied  for  without  notice 

and  refused  below   1M8 

%  When  appeal  may  he  taken. 

limitation  of  time , 1351 

final  judgments 1)M 

interlocutory  judgments 1349 

orders 1347 

orders  out  of  court 1348 

from  court  of  claims 275 

See  infra,  V,  From  court  of  claims. 

8.  Undertaking;  stay  of  proceedings. 

appellate  division  may  grant  stay 1348 

security  not  required  to  perfect 1351 

stay  ot  execution  on 1351 

when  undertaking  operates  as  stay 13BS 

#.  Hearing;  questions  reviewed. 

papers  on  ^hich  appeal  heard 1398 

papers  to  be  filed 1358 

where  heard 1355 

transfer  of  appeal  to  another  department 231,  1355 

certified  copy  of  order  to  be  transmitted  to  county  derk.  1855 

preference  of  appeal   involving  title  to  office 239 

from  judgment  declaring  statute  unconstitutional..  791 
in  actions  by  or  against  persons  acting  in   rq>re- 

sentativc  capacity 791 

from  decision  of  surrogate 791 

questions  reviewed  on  appeal  from  judgments 1846 

from  judgment  on  decision  or  report   99^ 

from  final  judgment  after  affirmance  of  interlocal 

tory  judgment   1350 

from  final  judgment  after  denial  of  new  trial  by 

appellate  division 1350 

V  Determination  and  judgment. 

on  appeal  from  judgment  on  dtfctsion  or  report 993 

entry  of  order  on  aetcrmination 18B6 

entry  of  judgment  on  order  determining 1356 

/udgment-roU  on  determination  1854 

V%    jnKOM    COURT  OF  CLAIMS. 

from  orders  and  judgments 275 

questions  reviewable 275 

practice " 275 

time  for  taking  appeal 27V 

notice  of  Appeal 2f6 

settlement  of  case   277 

service  of  case  on  appeat 277 

amendments  to  case 277 

preference  of  appeal  278 

^ttcttlons  reviewable  . 218 

judgment Sf5 
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INDBX. 

VI.    FtOM    iUKKOGATl's    COUXT. 

1.  IVhtm  appeal  may  he  taken, 

how  determination  of  surro|pite  reviewed 248t 

when  party  may  appeal 2068 

after  jury  trial  in  N.  Y.  coanty  of  proceedings  for  pro- 
bate of  will   :. . .  2547 

after  jury  trial  of  proceedings  to  sell  decedent's  realty  to 

pay  debts 2549 

from  decree  for  distribution  on  sale  of  realty  for  dece- 
dent's debts  2791 

no  appe^  from  decree  or  order  on  default 2068 

when  person  not  a  party  may  appeal 2069 

to  what  court  appeal  lies  2570 

time  to  appeal 2072 

designation  of  parties  to  appeal 1295,  2070 

necessary  parties  to  2078 

bringing  in  additional  parties  after  appeal 251^ 

substitution  of  representative  of  deceased  party. . . .  1207,  2070 

proceedings  when  party  dies  pending  appeal 1298.  2070 

order    of     substitution    of     representative     of     deceased 

party 1299.  2570 

service  of  notice  of  appeal 2574 

appellate    court    may    supply    defect    in    perfecting    ap- 
peal    1303,  2570 

fees  for  certifying  papers 2667 

stipulation  waiving  certification   of  papers 2567 

%  Security;  stay  of  proceediKgi. 

security  to  perfect  appeal 2577 

undertaking  to  stay  execution 257S 

undertaking  to  stay  commitment  for  disobedience  to  de- 
cree or  order 2079 

amount  of  undertaking  to  stay  proceedings 2080 

undertaking  on  appeal 1306-1399.  2070 

requisites  of  undertaking 2081 

action  on  undertaking 2081 

suspension  of  decree  for  probate  by 2082 

powers  of  executors  and  adminiatnttors  pending  appeals.  2582 

decree  revoking  probate  or  letters  not  stayed 2088 

removal,  etc.,  of  executor,  administrator  or  guardian  not 

•tayed 2588 

removal,  etc.,  of  testamentarv  trustee  not  stayed 2588 

appointment  of  temporary  aaministrator  or  appraiser  not 

•tayed 2588 

perfected  appeal  stays  proceedings  in  cases  not  expressly 
provided  for 2584 

8k  Hearing;  questions  reviewed. 

bringing  up  intermediate  orders  for  review 2571 

brings  up  for  review  each  decision  excepted  to 2545 

may  be  on  law  or  facts 2576 

facts  reviewable  only  on  case  settled 2576 

appellate  court  has  same  power  to  decide  facts  as  surro- 

^te 2686 

appellate  court  may  take  further  testimony  and  appoint 

referee 2586 

immaterial  error  in  admitting  or  rejecting  evidence  to  be 

disregarded 2640 

4.  Determination  and  judgment. 

judgment  or  order  on  appeal , 2687 

awarding  restitution  on  reversal  .  .  .^ 2687 

order  to  be  transmitted  and  carried  tni,o  (Jfect • . . .  2586 

jury  trial  on  reversal  in  probate  cases ^88 

•ward  of  costs 2069 

coats  same  aa  in  supreme  court «.••«•••••• 8669 
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INDEX. 
Appeal*  —  Continued. 

Vll.    To    SUPREME    COURT    FROM    INFERIOR    COURTS. 

when  appeal  may  be  taken 1340 

orders  affecting  substantial  rights  appealable 1342 

from  New  York  municipal  court 3213 

where  and  how  heard    1344 

limitation   of  time  to  appeal 1341,  1343 

security  not   recuired   to   perfect 1341,  1343 

security  to  stay  execution   1341,  1343 

to  be  neard  by  appellate  division,  except  in  first  and  fourth 

departments 1344 

to  be  heard  by  appellate  term  in  first  and  fourth  departments.  1344 
allowance  of  appeal  to  appellate  division,  first  department....   1344 

where  judgment  or  order  on  appeal  entered 1345 

judgment  on  appeal   from   N.   Y.  municipal  court R21S 

allowance  of  appeal  to  appellate  division 1344 

stay  on  appeal  to  court  of  appeals 1345 

VIII.  From  city  court  of  New  York, 

to  supreme  court  from  judgment — ^ 31^ 

from  order  or  interlocutory  judgment 318B 

where  and  how  heard   l?il 

time  to  appeal   » «***^ 

clerk's    fees    for    certifying    papers «  ®** 

stipulation  waiving  certification  of  papers   3194a 

hearing  of  appeal   3190 

exercise  of  discretion  may  be  reviewed 3180 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting    new    trial    3191 

when  appeal  may  be  taken  to  appellate  division 3191 

practice  and  proceedings  on  appeal  to  appellate  division....  •^'^^ 

time  to  appeal  to  appellate  division olftR 

enforcing  determination  of  appellate  court 3194 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 
costs  .   . ...».«....<... • 3251 

IX.  Prom  local  courts  of  Albany  anp  Troy. 

to  county  court  from  Albany  city  court 3213 

to  county  court  from  Troy  justice's  court 3213 

X.  From  justims'  coubts. 

1.  When  appeal  may  he  taken. 

who  may  appeal 3045 

judgment  reviewable  only  by  appeal 3044 

to  county  court  from  order  on  claim  to  surplus  on  sale  of 

strays 3005 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays , 3006 

from  order  on  demand  for  possession  of  strays 3102 

from  final  order  on  proceedings  for  sale  of  stray.  ...*...  3104 
from  judgment  foreclosing  mechanic's  lien 3400 

2.  Taking  the  appeal;  justice's  return. 

to  what  court  appeal  to  be  taken 3045 

when  and  how  taken 3046 

service  of  notice  on  justice 904T 

payment  of  costs  and  justice's  fee 3047 

service  of  notice  on   respondent 3048 

supplying  defects,  etc.,   in  perfecting  appeal 3049 

-    demand  of  new  trial  as  of  right 3063 

justice's  return 306S 

return  after  tcm  of  office 9054 

compelling  further  return   8065 

t.  Stay  of  execution. 

undertaking  to  stay  execution ••••.....,  8060 

^ing  undertaking  when  justice  is  de»d....... •»#.,.....  8Q03 
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Appeals  —  CoBtf  awed. 

X.  Fbom  ju sticks'  courts  —  Continued. 
4.  Hearing  and  determination. 

hearing ^ 9003 

papers  on  appeal 8063 

stipulation   by   respondent   for   reversal 9062 

dismissal  for  failure  to  prosecute   3062 

determination*  when  justice  unable  to  make  return 3056 

determination,  when  error  in  fact  alleged 3057 

setting  off  costs  and  recovery 3059 

costs  below  included  in  disbursements 3060 

judgment 3063 

judgment-roll 3061 

restitution  on  reversal 3058 

new  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before  justice 3065 

costs  of  appeal 3063 

to  whom  costs  awarded « 3066 

amount  of  costs  •  • , 8067 

6.  New  trials  of  right  on. 

See  "Justice  of  thb  Peace;  "  "  New  Teial." 

Appearance. 

in  person  or  by  attorney 65,  2528 

of  one  attorney  for  more  than  one  defendant 479 

time  for 421 

when  summons   served  on   guardian  ad  litem   of  absent 

infant ' 478 

how  made 421 

notice  or  pleading  to  be  subscribed  by  attorney 421 

without  demand  for  copy  of  complaint 422 

voluntary,  is  equivalent  to  service  of  summons 424 

demand  for  copy  of  complaint • 479 

motions  on  default  of  appearance 768 

after  appearance,  papers  to  be  served  on  attorney 799 

demand  for  notice  of  assessment  of  damages  is  not .-.   1219 

in  person  or  by  attorney  in  condemnation  proceeding 3364 

of  infant  or  incompetent  person  in  condemnation  proceeding...  3363 
to  oppose  application  for  sale,  etc.,  for  corporate  real  property..  3393 

iA  surrogates  court,  jurisdiction  acquired  by  appearance 2474 

effect  of  appearance    2P''8 

may  be  in  person  or  by  attorney 2628 

person  not  cited  on  probate  of  will 2617 

persons  interested  on  application  for  probate  of  heirship.  2655 

of  persons  not  cited  on  application  for  administration 2663 

in  Justice  s  court,  action  commenced  by 2876 

in  person  or  by  attorney 2886 

of  guardian  ad  litem  for  infant 2887,  2888 

proof  of  attorney's  authority   2890 

to  wait  one  hour  for : 2893 

of  plaintiff,  when  defendant  arresjted 2899 

Appellate  DItIvIob. 

.  I.   COMSTXTUXIOM   OF  COVET. 

a  court  of  record ••«•'••••  2 

seal  of 232 

designation  of  justices  of 220 

must  be  filed 223 

revocation  .  . 222 

judge     not     disqualified     when     policyholder     of     insurance 

company 46 

associate  justice  may  preside   2?8 

quorum     220,  230 

number  of  justices  necessary  to  decision 220,  230 
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Appellate  DlTlvlon  —  Continued. 

I.  Constitution  of  coumt  —  Continued. 

appointment  of  times  and  places  of  terms 235 

of  terms  to  be  published   226 

of  extraordinary  terms  of .      384 

location  of  courts 230 

reports  of,  see  "  Suprkmb  Coukt  Rcpoarn.'* 

II.  Officers,  courthouses,  etc. 

appointment  of  clerk    89-  221 

deputy  clerks 221 

librarian 221 

stenographers  221 

attendants   • 221 

consultation  clerk  in  fourth  department 221 

reporter   220^  24*250 

Clcrtc  nmst  attend  term   242 

attendance  of  officers  at  term 242 

payment  of  fees  and  expenses  of  officers 24S 

Stationery  and  minute  books 242 

heating,  etc.,  of  courtroom   242 

telegraphing  day  calendar  to  county  clerks 242 

III.  JuaiSDICTION    AND  FOWEBS. 

powers   of  justices    of    320 

ap(>ointment  of  special  and  trial  terms  by 232 

assignment  of  justices  to  hold  trial  and  special  terms 233 

designation  of  temporary  jail  by  presiding  justice..   135,  J136.     144 

transfer  of  appeals  to  Another   department 220,     231 

power  to  make  rules 220 

jurisdiction 220 

submission   of  controversy  to 1279-12S1 

may  vs^cate  or   modify   without  notice,  orders  made   without 

notice 1348 

may    grant    order    applied    for    wtithout    notice,    and    refuted 

below   1348 

may  grant  provisional  remedy  Applied  for  without  notice  and 

refused  below 1348 

may  grant  stay  pending  appeal 1.M8 

may  near  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee 1001 

judgment  on  motion  for  new  trial  in  first  instance 1227 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered 1187 

may  supply  defects  and  irregularities 722 

may  grant  leave  to  amend  on  decision  of  deranrrer 407 

when  mandamus  granted  by 2000 

See  "  Mandamus."  ..^^.^^ 

when    writ  of  prohibition   granted  by 208S 

See  "  Prohibition.'* 

when  certiorari  to  review  granted  by 2134 

See  "  Certiorari." 

IV.  Affeals  to.     See  "  Affeals." 
Apportionment. 

rents,  annuities  and  dividends  on  death  of  person  interested...  278B 
Apprstlsera, 

reference  on  application  for  appointment 827 

of  vessel  attached  681 

appointment  of,  for  estate  of  decedent 2711 

on  application  to  mortgage  decedent's  realty  to  pay  debts. .  2760 

by  surrogate's  court  not  stayed  by  appeal 2583 

appraisal  of  decedent's  estate   2711 

clerks  of  surrogates'  courts  not  to  act  as 250O 

fees,  in  surrogate's  court ».,.,..  M5.  2711 

1008 


INDEX. 

Arbitration. 

I.  The  submission. 

when  submission   cannot  be   made 2MS 

what  controversies  may  be  submitted 2M6 

f^ecution   and  acknowledgment   of   submission 2366 

mar .  stipulate  for  entry  of  jitdgment  on  award 2366 

appointment  of  additional  arbitrator  or  umpire 2367 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2367 

appointment  of  time  and  place  for  hearing 2368 

hqtice  of  hearing , 2368 

adiournments 2368 

oati^  of  arbitrators   ..   2369 

arbitrator   may   issue  subpcrna    8S4 

requiring   attendance   of   witnesses    2370 

all  the  arbitrators  to  meet   2371 

fees  of  arbitrators  2371 

rieht    to    revoke    2388 

who  may  exercise  right  to  revoke   2388 

submission  cannot  be  revoked  after  close  of  hearings 2383 

revocation  of  submission  by  death  of  party  before  award...  r  2382 

by  appointment  of  committee  for   party 2382 

party  revolmig.  liablie  for  costs,  damages  and  expenses 2384 

recovery  against  party  revokinff  limited  to  actual  damages...  2385 
cifect  of  futile  submission  on  limitation  of  action 411 

II.   Tm  AWABtf. 

award   by   majority    2371 

may  require  payment  of  fees  and  expenses 2371 

to  be  acknowledged  or  proved   2372 

motion  to  confirm 2373 

notite  of  motion  to  confirm   2373 

upon  what  grounds  vacated    2374 

when  award'  may  be  modified  or  corrected 2375 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2376 

costs  on  vacating 2376 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award 2382 

proceedings  where  committee  appointed  for  painty  after  award.  2382 

III.  Enthy  op  judo^ent. 

entry  of  judgment  on  award   2378 

in  what  county  judgment  to  be  entered 2366 

costs  on  entering  judgment   J378 

judgment-roll   2379 

docketing   judgment    2379 

effect 2380 

enforcement 2380 

appeal   from  order   or  judjp^ent. 2381 

entry  on  death  of  party  after  award   2382 

right  of   action   in   affirmance,   disaffirmance   or   modification, 

not   affected.    .  • 2386 

Jklrnlr. 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  excctrtion.' 1898 

A*r««t. 

See,  also,  "  Provisional  Remedies.** 

I.   WBBK    OftDEIt    IIAY   ISSUE. 

writ^  of  ne  exeat  abolished 548 

in  civil  cases  only  when  expressly  authorized* ,.\...  548 

*  qght  to,  dependent  on  nature  of  action 649 

for    non-payment   of   costs ■.«.«...••  15 . 


INDEX. 

Arrest  —  Conttiiiied. 

I.  When  ohver  may  issue  —  Continued. 

for  non-payment   of  contract  debt..... 16 

allegation  of   fraud  in  contracting  debt 549 

actions  for  funds,  etc.,  of  state,  municipalities,  etc 549 

complaint   demanding  performance  of   act 550 

right  dependent  on  extrinsic  facts 55i) 

when  of  right 551 

when    discretionary    S51 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc....  552 

foreign  judgment  does  not  affect  right ^2 

against  person   usurping  office A 1949 

prisoner  may  be  committed    for  civil  contempt  on  discharge  ^^ 

from  custody  2282 

in  habeas  corpus,  of  person  about  to  remove  prisoner...  2054-2n57 

new  order  of,  against  escaped  sick  prisoner 127 

of  juror  for  non-attendance 1110,  1153 

of  delinquent  on  warrant  to  collect  line 2290 

II.    EXEMPTIOK   AND   PRIVILEGE  PSOM  AREEST. 

not  abridged  by  provisions  relating  to  Justices*  courts 2904 

women  not  to  be  arrested,  except,  etc 653 

lunatics  and  idiots  to  be  discharged 554 

infants  under  fourteen  to  be  discharged B54 

persons  sued  in  representative  capacity  not  to  be  arrested...  555 

privilege   from 564 

of  officers  of  court 66S 

of  attorneys   665 

of    witness   880 

of  officer  conveying  prisoner  through  another  county...   119. 

of  prisoner  being  conveyed  through  another  county. . .  119 
officer  of  unincorporated  association  exempt  in  action  against 

association 1921 

discharged  insolvent  debtor  exempt 2213 

privileged  persons  to  be  discharged 564 

discharge  of  witness  arrested  in  violation  of  privilege 861 

what  judges  may  discharge  witnesses  illegally  arrested 863 

order  discharging  privileged   person   docs  not  bar  second   ar- 
rest    664 

of  witness  in  violation  of  privilege  is  void 863 

damages  for  arrest  of  witness  in   violation   of  privilege 883 

liability  of  sheriff  for  arrest  in  violation  of  privilege 864 

III.  The  order. 

who  may  grant  order 656 

when  to  be  made  by  court  only 561 

time  for  rendition  of  final  decision 719 

proof  required  to  procure 557 

when    granted    SSS 

when  granted  without  complaint 558 

service  of  amended  complaint  to  sustain  order.... 558 

may  be  granted  on  counterclaim 720 

not  granted  with  injunction  or  attachment,  except,  etc 719 

in  actions  against  joint  debtors 1940 

when  security  given  on  appeal 661 

not  granted  on  submitted  controversy 12B1  • 

contents  and  form  of  order 6«1 

to  whom  order  directed 561 

bail  to  be  specified 661 

papers  to  be  filed 662 

security  upon  order  by  court 601 

security  upon  order  by  judge 669 

midertaking  not  impaired  by  removal  of  action  from  eountr 

court 346 


INDEX. 

Arrest  —  Continued,  ^ 

III.  Thx  ordek  —  Continued. 

security  for,  not  required  from  state,  municipality,   etc IddO 

liabiHty  of  state,  municipality  or  officer  for  damages.. 1900 

arrest  in  proceedings  supplementary  to  execution 2437-2439 

right  to  replevy  when  order  of  arrest  has  issued 1714 

costs  for  procuring  order  of  arrest 3261 

^V^  Vacatikg  oa  modifying  omdxr. 

to  whom  application  to  be  made 668 

time  for  rendition  of  final  decision 719 

when  order  eranted  before  service  of  complaint 658 

time  for  making  application  to  vacate 667 

time  for  making  application  to  increase  security 667 

V.    ExmCWTIWG    THE    ORDBS. 

how  order  executed 663 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sheriff. . . .  330 
attachment    issued    by    surrogate    may    be    executed    in    any 

county    2515 

limiting  time  for  execution 661 

when  permitted  on  Sunday 6 

copy  of  papers  to  be  delivered  to  defendant 662 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

prisoner  may  be  conveyed  through  another  county 118 

delivery  of  order,  etc.,  to  sheriff's  successor 187 

filing  papers  if  bail  not  given 690 

of  sheriff  by  coroner 174 

in  action  in  which  sheriff  is  plaintiff 179,  180 

sheriff's  fees  for  serving  and  executing  order 3307 

VI.    CtJSTODY    AND    DETENTION    OF    PETSONEl.        See,    alsO,    **  IMPRISON* 
MBNT." 

custody  of  prisoner 110 

term   of   imprisonment  limited Ill 

support  of   prisoners 112 

sheriff  not  to  charge  for  food,  etc 113 

charges  for  lodging,  etc.,  of  prisoner 116 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

when  entitled  to  jail  liberties 149 

time  to  serve  answer  of  person  arrested 666 

how  sheriff   confined 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

attachment   in  contempt   not  to   issue  against   person   under 

arrest 2278 

habeas  corpus  to  answer  for  civil  contempt 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt   2282 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2307 

sheriff's  liability  for  escape 168,     169 

VII.  Admission  to  jail  liberties.     See  "Jail  Liberties" 
Vlll.  Discharge   from   arrest.     See,   also,   "  Insolvent   Debtors." 

for  delay  in  prosecuting  action   572 

for  delay  in  entering  judgment   572 

for  'delay  in  issuing  execution 572 

release  on  dischargjc  of  insolvent  debtor 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked  on 

motion  to  vacate , 2187 
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Arr««i  —  Continued. 

XX.  Pkocbsdings  after  judgment.     Sec,  also,  "  Exbcutiom.'* 

plaintiff  must  prove  allegation  o£  fraudulent  miaappUcati6a. .     IMS 

arrest  after  final  judgment 551 

execution  against  person  after  order  of  arrest 1487 

X.  BaiI. 

punishment  for  giving  fictitious  bail 14 

defendant  must  be  discharged  on  giving  bail 5i2t 

opportunity  to  procure 573 

defendant  may  elect  to  give  bail  or  bond  for  liberties 574 

contents  of  undertaking 575 

examination  of    sureties. 575 

justification  of  sureties 575 

notice  of  justification  in  N.  Y.  city  court SlCl 

service  of  papers  on  plaintiff's  attorney dn' 

when  bail  deemed  accepted 577 

notice  of  rejection 577 

notice  of  justification  on  rejection  by  plaintiff 578 

substitution  of  new  bail  on  rejection  by  plaintiff 578  ^ 

qualifications 579 

examination  in  justification 580 

allowance    of 581 

deposit  in  lieu  of  bail 582 

payment  of  deposit  into  court 583 

substitution  of  bail  for  deposit 684 

application  of  deposit    SKi 

direction  for  payment  of  deposit  to  third  person 586 

when  sheriff  liable  as  bail 687 

f»roceedings  on  judgment  against  sheriff 588 

lability  of  bail  to  sheriff 688 

XI.  Charging  and  discharging  bail. 

exoneration  by  surrender  of  defendant 591.  592 

how  surrender  to  be  made 892 

bail  may  arrest  defendant  to  effect  surrender 503 

exoneration  by  defendant's  voluntary  surrender 694 

custody  of  person  surrendered  in  exoneration 110 

liabilities  of  sheriff  as  bail 596 

rights  of  sheriff  liable  as 595 

bail  to  be  proceeded  against  by  action  only 596 

action  against  bail  only  after  return  of  execution. 397 

duty  of  sheriff  on  execution  to  charge  bail , 698 

defences  in  action  as^ainst  bail 699 

relief  of  bail  whin  defendAnt  arrested  for  crime 800 

exoneration  by  death  of  defendant 601 

exoneration  bjr  discharge  of  defendant  from  obligation 801 

extension  of  time  to  surrender  defendant .'....  601 

payment  of  costs  as  condition  of  exoneration 601 

XII.  In  New  York  city  court.       • 
1.  General  provisions.    • 

time  of  defendant  to  answer 3186 

power  to  relieve  from  imprisonment gg 

notice  of  non-acceptance  of  bail 3168 

notice  of  justification  of  bail 8168 

S.  In  marine  causes. 

order  of  arrest 3177 

c6ntents  of  order W78 

execution  of  order 31T9 

service  of  summons  and  order 3179 

ImH  or  deposit  before  return StSO*  3181 

after  return .«•••  8111 


INDEX. 

Arrest  —  CoBtlii«ed«  , 

XII.  In  New  York  city  court  —  Continued. 
2.  In  marine  causes  —  Contint^ied. 

custody  of  defendant 8188 

return  of  sheriff , 8184 

i^tpearance  and  proceedings  after  return 3186 

Xni.  In  justices'  courts.    Sec,  also,  "Justice  of  the  Peace." 

JTivilege  from  arrest  not  abridged  or  affected 2904 
emales  exempt 2894 

in  what  actions  order  granted 2895 

grounds  for  granting  order 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds   29rr 

sufficiency  of  papers 2896 

plaintiff's  undertaking  on 2896 

coiitents  of  order  2897 

execution  of  order 2896 

constable's  return 2899 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody 2900 

motion  to  discharge  from  arrest 2901 

eflPec't  of  order  discharging ^SSH 

when  summons  accompanied  by  order  returnable.  ,*...,.....  2877 

Asetilil'ge  -of  defendant  on  adjournment  by  plaintiff. 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2963 

XIV.  lit    New    Yo»«    MUwici^Ai.    couets.       See,  also,  "  New  Yoek 
Municipal  Courts." 

order 3219^  .ttttl 

proceedings  on  order 3218 

XV.  In  local  courts  op  Albany  and  TroV. 

in  Troy  justice's  cbutt    3210,  3211 

in  Albany  city  court   3210,  32x1 

Assault  and  Battery. 

iiicfbdfed  in  term  **  perS6il«  ihjury  "    3343 

limitation  of  actions    n-    384 

jurisdrctl<Jil  6f   N.    Y.   cify   court  over  actions   for   assaults  on 

Vessels 317 

arrest  in  marine  action  in  N.  Y.  city  court  3177-3187 

excepted  from  jurisdiction  of  justice''s  court    2863 

of  Albany   city   court   28^,  3223 

of  Troy  justice's  court    2863,  3223 

costs  when  recovery  is  less  than  $50  3228 

Anseaameat  of  DamaireH. 

I.  In  actions. 

by  jiny  in  action  to  recover  money 1183 

on  judgment  by  default , 1215 

in  replevin   after  trial 1720 

on   judgment   by   default    . .  ^. . . .  ,^ ^ 1720  . 

deposition  without  statfc  for  use  on  ".  .*.  .*. .'.' •....*.' . .'     888' 

in  acticm  for  negligently  causing  death w..> 1904 

H.  WiriT  o-*. 

■  Tor  geh'eral  provisions,  see  "  Writs." 

a  state  writ   VAV 

substituted  for  writ  of  ad  quod  dampum 190I« 

'"     m   '        '.  105T  ^ 


INDEX. 

AsseMMlneiit  of  Damaares  —  Contlnwed* 

II.  Writ  of  —  Continued. 

may  issue  on  behalf  of  United  States •..  2119 

application   for  writ 2104 

attorney-general  or  district  attorney  to  make  application 2106 

to  whom  writ  directed 2106 

contents  .  .   2107 

advertisement  of  notice  of  execution 2108 

sheriff  to   summon   jurors 2109 

jurors  to  be  sworn 2110 

view  by  jury 2111 

jury  to  make  inquisition 2111 

second  jury  on  disagreement  of  first 2111 

inquisition  to  be  signed  and  filed 21II 

return  of  sheriff  to  writ 2111 

notice  of  application  to  confirm  or  set  aside 2112 

setting  aside  inquisition . . : 2113 

order  confirming 2114 

vesting  of  title  in  state 2114.  2116 

state  treasurer  to  pay  damages  to  governor 2115 

governor  to  pay  damages  into  court 2116 

investment    of. .  .• 211T 

determination  of  claims  to  money  paid  into  court 2118 

Asset*. 

See,   also,   "  Decsdsnts'  Estates;  "  "  ExscuTOti  and   A»- 

MINISTRATOBS." 

defined,  in  surrogate's  practice ^^ 

order  or  decree  as  evidence  of , , 2Blw 

AMivvee.  '  ^^ 

may  include  cost  of  bond  in  commissions X^  . . .     8^ 

not  to  be  arrested,  except  for  personal  act V^-  •     8^ 

official,  security  for  costs  by 8268.  dSTTp.  3271 

consent  of,  to  discharge  of  insolvent .\  ^^ 

Asslvament.  \ 

by  insolvent  debtor,  see  "  Insolvent  Debtors,"  i 

on   application    for  discharge   from  imprisonment   under  execa-\ 
tjon,   sec  **  Execution."  \^ 

assignee  of  claim  may  sue * TJJJ 

what  claims  or  demands  assignable l^Sy 

of  cause  of  action  for  usury 191t^ 

judgment   assignable 1912 

when  transfer  of  judgment  conveys  cause  of  action l^lf 

assignee  takes  subject  to  equities  accruing  before  notice Ifl 

counterclaims  in  actions  on  assigned  claims 

in^  actions  by  assignees  of  bills  and  notes 

substitution  or  joinder  of  assignee  as  party 

assignor  of  judgment  must  acknowledge »....* 

of  undertaking  on  attachment  on  discharge  of  defendant 

of  right  to  sheriff's  deed  on  sale  or  execution 14T 

action  by  assignee  to  recover  chattel 16ft 

liability  of  transferee  6f  cause  of  action  for  costs S24T^ 

AMlarament  for  Beneilt  of  Creditors. 

petition  of  surety  of  assignee  to  be  relieved  from  bond ^ 

preference  of  actions  by  or  against  assignee 2}   ' 

filing  notice  of  assignment  of  judgment  SS' 

consent  to  discharge  insolvent  debtor *^, 

Assistance.  ^^ 

when  writ  Issues  !n  eosdcmnation  proceeding... •.«*.**'^  "^ 
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jurisdiction  of  county  court  over  joint-stock  associations d4l 

action  by  or  against  president  or  treasurer » .  1919 

right  of  action  against  members  not  affected ^ . .  1923 

what  deemed  an  association » . . .  1919 

death  or  incapacity  of  member  does  not  affect  action 1920 

substitution  of  successor  of  officer 1920 

effect  of  judgment  against  officer 1921 

issuance  of  execution  against 1921 

action  against  members  after  execution   against   association . .  1922 

limitation  of  action  against  members  suspended 1923 

misnomer  of  member 1924 

improper  joinder  of  person  not  liable  or  dead 1924 

provisions  relative  to  determination  of  claim  to  real  property 

applicable    • 1660 


Attacltmeiit. 

I.  Wren  wamsant  gkahtso. 

b^  whom  granted  in  city  court  of  New  York 827 

time  for  rendition  of  final  decision 719 

not  to  be  granted  with  arrest  or  injunction,  except,  etc 719 

in  what  actions  granted   636 

facts  required,  to  procure  warrant 636 

in  action  against  public  officer  for  peculation 637 

may  be  granted  to  accompany  summons 638 

may  issue  on  counterclaim 720 

not  granted  on  submitted  controversy 1281 

in  action  to  charge  joint  debtor  not  summoned   in  previous 

suit  1940 

service  of  summons  after. 038 

affidavits  to  be  filed 639 

undertaking  on 640 

contents  of  warrant 641 

to  whom  warrant  directed « 641 

undertaking  not  avoided  by  defect  in  warrant *....»....  642 

not  invalidated  by  want  of  jurisdiction 642 

security  not  required  from  state,  mufticipality,  etc 1990 

liability  of  state,  municipality  or  officer  for  damages 1990 

II.    EXBCUTIOH    op    WARRANT    PENQXN6   YRB    ACTION. 

sheriff  to  execute  warrant  of  city  court  of  New  York « . .  339 

levy  by  sheriff  after  term  of  office. 644 

levy  on  defendant's  property 644 

seizure  of  books  of  account,  vouchers^  etc 644 

evidences  of  title 644 

unpaid  subscription  to  foreign  corporation «. .  646 

stock  of  corporation 647 

bonds,  notes  and  instruments  for  payment  of  money......  048 

interest  as  legatee  or   distributee ^  648 

interest    in    real    property «  ti45 

notice  of  attachment  of  real  property. 64fl 

personal  property  capable  of  manual  delivery • . .  649 

personal  property  not  capable  of   manual   delivery 649 

property  discovered  in  action  by  sheriff 640 

third  person  to  furnish  certificate  of  defendant's  interest....;  "660 

examination  of  person  refusing  certificate  of  interest 651 

undertaking  to  carrier  by  water   652 

connivance  to  prevent  levy  on  goods  aboard  ship 653 

inventory  by  sheriff  and  appraisers 654 

sheriff  to  collect  debts,  etc.,  attached 655 

may  sue  on  debts,  etc.  attached 653 

action  by  sheriff  in  aid  of  attachment 665 

action  by  plaintiff  in  aid  of  attachment 677 

•tta  of  perishable  goads  and  animals '•  •  666 


Attaehment  —  Continued* 

H.  ExBCUTiou  or  WAKKANT  FKiTinivo  THX  ACTioM  —  CoHtitiued. 

«f>forcement  of  return  of  inventory 6SI 

refusal  to  return  inventory  a  contempt 481 

levy  not  superseded  on  appeal   131 1 

mdditional  allowance  to  plamtifF  when  property  attached.  2252  8354 

computation  of  additional  allowance 3262 

sheriff's  fees  on 3307 

for  levying  on  warrant 3307 

for  inventory  and  appraisal 3307 

pounda^.  .  .  , 8307 

ni.  Vacating  oa  modipyino  WA«ftAi»T;  rNCKZASfiro  'Si^^OftfTY. 

when   warrant  "  annulled  "    <...,...  $?|j 

who  may  move 082 

what  relief  may  be  asked 682 

motion  to  vacate  or  modify  or  increase  security 682 

to  whom  application  made. .  • ., « 683 

time  for  rendition  of  final  decision ■ 719 

on  what  papers  made 688 

denial  of,  not  to  prejudice  subsequent  motion 686 

restoration  of  attached  property  to  defendant   70*^ 

restoration  of  books,  vouchers,  etc,  to  defendant. 710 

delivery  of  undertakinscs  to  defendwit ♦ 710 

assignment  of  undertakiufrs  to  defendant. * . . .     710 

defendant  to  be  twbstituled  m  iheriff'is  actioh 710 

cancelling  notice  attaching;  real  property 711 

sheriff  to  file  warrant  and  return  thercoa.  • 712 

IV.    DfSCltARGt    OF    ATTACHMENT. 

motion  for  discharge » 687 

undertaking  oh   applicaition « • .  •     688 

application  by  one  of  several  defendants. 680 

undertaking  by  one  of  several  defendants 680 

sureties  to  justify  If  recfuired 600 

sheriff  to  retain  property  until  justification 601 

provisions  anply  to  vessels. . . .  > • « • . .     ^2 

partner  of  defenaant  may  apply 008 

undertiTking  by  partner  of  defendlttf 604 

proceedings  to  ascertain  value  or  ittflficiency  of  wfeties. .....     608 

notice  of  application 686 

undertaking  by  juhlor  creditor  to  prevent  release  of  fetfefgn    ^^^ 

vessel   TOl 

restoration  of  attached  proptrff 700 

of  books,   vouchers,   etc 710 

delivery  of  undcrta1rin«r"i  to  defendant 710 

•Mlgnnient  of  undertftkinjr^  by  sheriff  to  defendant.........     710 

dcfcndam  to  be  stibstlttited  in  sheriff's  action 710 

cancellation  of  notice  attaching  real  property 711 

sheriff  to  file  warrant  and  return  thereon 712 

y.  PavrchcNCEs  between  waerakts. 

rule  as  to  executions  governs ...« «•«••.•     W7 

levy  under  junior  warrant. 608 

undertaking  by  junior  to  prevent  release  «f  foreign  vesMt....     TQl 

subsequent  attachment  of  forciiBrn  •  vessel ...» .....*».•     702 

Hght9  ^f  junior  in  action  in  aid  by  senior  and  sheriff 70.^ 

•ction  in  aid  by.  junior  jointly  with  flheriiff ^. .     704 

rights  of  third  and  st>bsequent  creditors. ...»•»  ,^. .  705 

•nier  of  preference  as  against  exeeutioa.  ..,.•...••>.  tf.  1407,  1408 


INDEX. 

Attaebment  —  Continiied. 

VI.  Claims  of  third  pastibs  to  proputt. 

trial  of  claim 1Q9,  10ft,    W 

indemnity  by  plaintiff  to  shtriff  €68 

affidavit  of  claimant 657 

application  by  claimant  to  cattrt 658a 

undertaking    658a 

justification  of  sureties 658a,     600 

retention  of  property  until  justification 658a,     691 

payment  of  snenff's  fees,  etc 658a 

action  by  sheriff  on  undertaking 658a 

finding  not  to  prejudice  claimant 659 

sheriff  to  keep  property  or  proceeds  until  judgment 674 

payment  of  money  into  court 675 

release  of  surplus  property 676 

•heriff's  fees  tor  notifying  jury 3307 

1.  Domestic  vessels. 

proceedings  on  claim  660 

appraisal    661 

undertaking  for  release 662 

order  for  discharge , 668 

action  by  defendant  on  undertaking 664 

action  by  sheriff  on  undertaking 664 

defences  in  action  on  undertaking 665 

saic  by  slieriff   671-673 

2.  Foreign  vessels. 

claim  of  ownership 666 

appraisal    666 

notice  of  appraisal   667 

undertaking  by  plaintiff   668 

discharge  of  foreign  vessel 660 

discharge  oit  claim  of  title 670 

sale  by  sheriii   671-673 

VII.  Actions  in  aid  of  attachment. 

by  sheriff 656 

by  plaintiff  677 

costs  in  action  by  plaintiff 677 

}eave  to  plaintiff  to  sue 678 

joining  plaintiff  with  sheriff 679 

management  is  subject  to  direction  of  judge 680 

rights  of  junior  in  action  by^  senior  and  sheriff 703 

by  junior  plaintiff  jointly  with  sheriff 704 

VIII.  Proceedings  after  judgment. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  wnom  execution  issues 706 

when  judgment  enforceable  only  against  attached  property. .  707 

requisites  of  execution  after  levy  of  attachment 1370 

how  judgment  satisfied   708 

order  of  sale  of  property  708 

concealing  or  withholding  property 708 

collection  of  debts  and  choses  in  action f  •  •  •  •  •  708 

sale  by  sheriff  under  order  of  court 708 

warrant  revived  by  reversal  of  judgment  for  defendant 334.^ 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant.  8343 

IX.  Actions  against  sheriff. 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application   1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  officer  is  joined  with  indemnitors 1425 

effect  of  order 1426 

officer  must  give  notice  of  action 1427 

property  seized  under,  not  to  be  replevied 1690 


INDEX. 

Attaehmeiit  —  Continued. 

X.  In  justices'  courts. 

in  what  actions  warrant  may  be  granted • 

affidavit  on  application   2909 

grounds  for  issuing  warrant • 2MIS 

to  be  issued  with  summons ^SSi 

form  and  contents  of  warrant SJI 

plaintiff's  undertaking !!008 

execution  of  warrant ?90N 

sale  of  perishable  property ^tW> 

service  of  summons  and  warrant  on  defendant 2010 

undertaking  by  defendant 2011 

re-delivery  to  defendant 2911 

claim  by  third  person . , 2912 

bond  of  claimant  and  delivery  thereon 2912 

judgment  in  action  on  bond  of  claimant 2018 

action  by  defendant  on  claimant's  bond 2014 

return   of  warrant 2915 

motion  to  vacate  or  modify  warrant 2016 

motion  to  increase  plaintifTs  security .......'. 2916 

effect  of  vacating  warrant  on  jurisdiction  of  justice 2917 

proceedings  when  summons  not  personally  served 2018 

effect  of  judgment  when  summons  not  personalty  aerved 2018 

execution  when  summons  not  personally  aerved 2918 

property  levied  on,  cannot  be  replevied 1600.  2019 

XI.    In  LOCAL  COUKTS. 

1.  New  York  city  court. 

proof  required  to  obtain  warrant 8160 

order  for  service  of  summons  without  city  or  for  publica- 

tioi    • S170 

sale  of  perishable  property  levied  on SITO 

9.  ATttv  York  municipal  courts. 

when  warrant  to  Issue  8210.  S211 

8.  In  Albany  and  Troy. 

when  warrant  to  issue 8210,  3211 

Attendants. 

of  courts,  not  to  practice  as  attorneys • ••«...  62 

how     furnislied 31 

of    appellate    division..... 221,  242 

of  court  in  Kings,  Queens  and  Richmond  counties 95,  06 

sheriff   to   designate  constables  and  deputies 9i,  9S 

penalty   for  neglect  to  attend • 90 

of   New    York   city   court 335-337 

tenure  of  office   and  fees  not  affected 3354 

compensation 3312 

Attorneyfi. 

I.  Qualifications  and  admission. 

refusal  of  admission  for  fraudulent  acts ^ 

examination     and     admission 9^ 

board   of    law    examiners  created 56 

rules   for   admission   of 193 

rules   of    examination 56 

changing  rules  for  examination  and  admission 57 

rules  may  exempt  graduate  from  clerkship 58 

admission   of.   from  other  states 56 

oath    of    ofhce 59 

certificate    of    admission 39 

residency   in   adjoining  states , , ,  60 


INDEX. 

Attornera  —  Continitea. 

II.  Suspension  and  removal. 

suspension  for  misconduct , 67 

disqualified  on  conviction  of  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution . .  80 

to  be  suspended  or  removed  only  on  notice 68 

service  of  notice  without  the  state 68 

district  attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  every  court 69 

vacating  order  of  debarment 07 

expenses  of  proceedings  to  remove i 68 

III.  When   disqualified  to  act. 

of  judge,  in  matter  before  him. 50 

.    .   partner  of  judge   before  judge 4»,  50 

clerk  of  Judge  before  judge 50 

clerk,  etc.,  in  his  own  court 01 

sheriff,  coroner,  etc.,  not  to  practice 62 

pf     surrogate 240.^ 

surrogate's  father  or  son  before  surrogate 2520 

clerks  of  surrogates'  courts 2509 

district  attorney,  etc.,  not  to  defend  after  he  leaves  office...  79 

partner  of  district  attorney,  etc..  not  to  defend  proiecutions.  7^ 

constable  and  law  partner  of  justice  before  justice 28^ 

judge  of  court  of  claims 279 

IV.  PlOrSSSIONAL  DUTY  AND  CONDUCT. 

non-payment  of  money  a  civil  contempt 14 

misbehavior,  neglect  or  disobedience  a  civU  contempt 14 

assuming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in  New  York  city 68 

penalty  for  unlawfully  practicing  in  New  York  city 64 

treble  damages  for  deceit 70 

deceit  a  misdemeanor   70 

treble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name 72 

not  to  buy  claim   78 

not  to  give  consideration  to  procure  business 74 

misdemeanor  to  buy  claim  or  ille^ralty  procure  business 75 

taking  bond,  etc.,  not  within  prohibition  af^inst  buying  claim.  76 

party  prosecuting  in  person  within  prohibitions  on  attorney..  77 
corporation    engaged    in    business    of    conducting    litigation, 

within    same    prohibitions •  77 

unlawfully   defending  prosecution  is  misdemeanor 80 

may  defend  himself  in  person 81 

liable  for  costs  for  pleading  scandalous  matter 545 

order  of  arrest  in  action   for  malpractice 549 

in  action  for  misapplied  funds 549 

in  justice's  court  for  misappropriating  funds 2896 

limitation  of  action  for  money,  etc.,  received  by 410 

communications  to.  are  privileged ^^ 

privilege  waived  when  attorney  subscribes  will  as  witness. . . .  886 

V.    ArrBAKANCB  AND  AUTHORXTT. 

appearance  may  be  by 55 

In  justice's  court  2886 

assignment  to  conduct  action  by  or  against  poor  person. .  458i  ^^ 

463 

may  appear  in  proceedings  instituted  by  state  writ 1906 

of  relator  in  state  writ  deemed  attorney  for  people 1095 

proceedings  on  death  or  disability 66 

appearing^  for  two  or  more   defendants  to  receive  one  copy 

complaint  .  .   * ;  •  •  *79 

want  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

etc.  : ^ 

immaterial  omissions  of,  cured  by  judgment  on  verdict,  etc...  721 

may  satisf/  judgment  within  two  years  after  entry , . . .  1360 


INDEX. 

AttorneTB  —  Contf  nned. 

V,  Appearance  and  authority  —  Continue<l. 

revocation  of  authority  to   satisfy  judgment 1260 

proof  of  authority  to  appear  in  justice's  court 28B0 

production   of  authority  of   plaintiff's  attorney   in   action   of 

ejectment 1512-1514 

not     liable     for    costs     because     of    contingent     interest     in 

recovery          ^M7 

UabHity  for  costs  when  security  not  given 33278 

VI.  Subscription   of  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by 3* 

to    subscribe   summons 417 

pleadings 520 

notice  of  appearance,  answer  or  demurrer 421 

order    of    arrest 561 

warrant    of    attachment . ^1 

offer  and  acceptance  of  compromise 740 

verification   of  pleading^  by 525 

of     account 531 

VII.  Service  or  papers  on. 

service  of   papers    on 798 

by    leaving  at   residence TB7 

by  leaving   in   ofRce 7W 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office.  797 

after  appearance,  papers  to  b^  served  on  attorpey 799 

VIII.  Compensation. 

compensation     fior    services 08 

lien  for  services  on  cause  of  action 06 

lien  not  affected  by  settlement 06 

determination  and  enforcement  of  lien 06 

costs  to  poor  person  pav^b.le  to  attorriey 467 

not  entitled  tO  witness  fees  for  testifying  £«r  client 8288 

IX.  Privilege  and  exemptions. 

communications    fo,    are    privileged ^....  8X» 

privilege    from   arr<»>t 565 

furnilurc  and  library  of  householder  exempt  from  execution.  13»1 

exemption   from  jury   service 1030,   1081.  1127 

proof    of    exemption 1062,  1128 

Attorney-GcB^vAl. 

I.  Powers  and   duties. 

partner  not  to  defend  prosecutions 78 

not  to  defend   after  leaving  office 79 

to  represent  state  before  court  of  claims 2TD 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

to  aporove  bond  of  depositories  of  court   funds 746 

to  appear  for  state  in  foreclosure  of  realty , 1627 

searches  to  be  made  without  charge  for 32W 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus....  2039 

application  by,  for  habeas  corpus  to  testify 2011,  2012 

no  fees  or  undertaking  to  bring  up  prisoner  on  habeas  cofpu*  200! 

to  make  application  for  writ  of  a^sessmftit  of  damages 2105 

to  appear  on  application  to  discharge  of  insolvent  detrtpr 2207 

as  to  final  accounting  of  receiver  of  corporation 2431b 

n.  Service  of  papers  on. 

notice  of  cl^im  agaimst  sUte  to  be  filed  witb 261 

summons  in  action  for  partition 1304 

citation    on    probate  of   will 2616 

on   petition   for   administration . . 2663 

on  accounting  by  executor  or  administrator 2747 

notice  of  application  to  discharge  insohvent  debtor 2105,  2207 

in  action  to  enforce  mechanics'  liens S40t 

1W4 
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▲ttorser-Oeneral  —  ContiAued* 

III.  Actions  by. 

cmntet  of  action  against  same  defendant  to  be  Joined.  ^ 196S 

^oknolldMion  of  actiona  by  people  against  diffierent  defendants.  1W9 

joinder  of  relator  as  party  plaintiff  in  action  by  peo(4e I960 

relator  to  give  security  for  costs,  etc I960 

compensation,  when  relator  joined  as  party  plaintiff 1960 

when  ke  must  begin  action  against  corporation 1806 

against  directors  and  officers  of  corporation  for  miscondlicfik  •  1782 

in  name  of  people  to  dissolve  corporation 1785,  1786 

reference  of  issues .«•••.«•.  1012 

to  annul  corporation   1797,  1798 

by  people  to  recover  public  funds ••  >  \ir  -Wll 

to  vacate  letters  patent 1^7-1960 

in  name  of  people  against  usurpet  bf  office  or  franchise.  1948-1060 
Sec  •*  Quo  WAaaANTO." 

to  recover  penalty  or  forfeiture 1902-1964 

fimitatibn  of  action  for  penalty  or  forfeiture ^^7 

on  undertaking  in   contempt   proceedings ISW 

against    sheriff    for   talcing   insuQctemt    undertainBff   in    con- 

^  tempt  proceedings 2291 

fjectment  for  real  property  escheated  or  forfeited..-.*...;  10tT4iii 

application  for  state  writ  1998 

notice  of  motion  for  temporary  receiver  on  voluntary  diasolu- 
tion  of  corporation •••••• •••••••.  2488 

See  •*  AaaiTaATiON." 

B. 
Ball. 

I.    GbnEKAL  PROVISIONS. 

fictitious,  punishable  as  a  civil  contempt .' 14 

custody  of  person  surrendered  in  exoneration  of  bail 110 

surrender  on  removal  of  action  from  county  to  supreme  court.     340 

on  hearing  on  habeas  corpus   . .  .• 2035 

fixing    and    allowing    on    certiorari    to    inquire    fntt    deton- 

tion 8046-2048 

pending  appesfl  on  habeas  corous  or  certiorari  ...>....•..  2060-2064 
notice  of  jusdfication  in  N.  Y.  city  court ••••••  8101 

II.  On  oKDBa  OF  abbest.     See  "  Arrest." 

Baiikrii9tcy« 

preference  of  actions  by  or  against  trustee 791 

notice  of  title  of  trustee  to,  of  judgment 1268 

discharge  in,  as  ground  for  vacating  arrest 568 

discharge  of  judgment  against  bankrupt 1268 

lien  on  real  estate,  not  affected 1268 

notice  of  application    . . . , , 1268 

summary  proceedings  to  dispossess  bankrupt  tenant 2281 

stay  of  warrant  on  undertaking  for  rent 2254 

trustee  to  give  security  for  costs . .  J . . . . , 8268 

bankrupt  to  give  security  for  costs 8260 

Bsi^lKs. 

See,  also,  **  Savivcs  Banks.** 

petition  by^  for  cfcanfe  of-  itame 2411 

superintendent  of  banks  to  approve  change .«,.••.••« 2^11 

contents  of  petition  for  change ^, ....  ,^  ....... .' 2412 

order  changing,  tg  be  filed  with  superintttndent  of  ban^s 2414 

excepted  from  provisions  f or  jiqaJsyitary  dissolution 2420 

action  on  notes  and  bills  used  aa  money,  not  limited. ••• 898 

1008 
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Banks  —  Conttnued* 

limitation  of  actions  for  penalties  agaitist  directors  and  stock- 
holders        SM 

preference  of  actions  a^nst  banks  of  issue 791 

order  of   arrest   in    action    against   agent   for    misoppropriadia^ 

funds 649 

in  justice's  court 28S6 

deposit  of  money  collected  on  attachment 679 

of  decedent's  funds  or  property 2608 

of  money  by  temporary  administrator 267B 

designation  of  dei)ositorie8  of  court  funds... t*--      7<I6 

accounts  of  depositories 782 

certificates  to  deposits  of  court  funds • . .  .      TBS 

Bastsirdr* 

See»  also,  "  Lmntxi^cv." 

sittings  of  court  may  be  private 5 

succession  of  illegitimate  children  to  mother 279S 

Batterr* 

See  *'  AsAAULT  and  BArrsaY." 

B«^rdT  Houses. 

summary  proceedings  to  dispossess  tenant 22S1 

notice  by  neighbor  to  owner  to  commence  proceedings 2237 

petition  by  neighbor 2237 

service  of  precept  on  landlord  #.»  SMS 

final  order  against  occupant  in  proceeding  by  neighbor «.   2249 

warrant  to  dispossess  defendant  2250 

BiiTSiiny. 

ground  for  annulling  marriage 1743 

Bill  off  Pstrtlculstrs. 

court  may  order   531 

penalt/   for  default , 581 

m  action  in  justice's  court 29i2 

Bills  sind  BTotes. 

not  to  he  acknowledged  or  proved 937 

when  notary's  certificate  of  protest  and  notice,  evidence. ......     923 

service  of  affidavit  denying  notice  of  protest 923 

when  notary's  protest  evidence  of  demand 924 

when  memorandum  by  notary  evidence  of  notice 924 

proof  of  presentment  and  protest  of  foreign  bills SOB 

may  be  attached   648 

holder  to  certify  defendant's  interest  when  attachment  levied...     650 

sale  on  execution,  when  attached 706 

deemed  assets  in  hands  of  executors,  etc 2712 

action  on,  of  moneyed  corporation  not  limited 393 

how  pleaded 534 

counterclaim  in  action  by  transferee 502 

joinder  of  parties  severally  liable 454 

action  by  transferee  of 1908 

by  drawer  or  indorser  for  costs  and  expenses 1916 

order  for  trial  in  action  against  corporation 1778 

extension  of  time  in  action  against  corporation 1731 

actions  on  lost  instruments. , 1917 

indemnity  on  judgment  on  lost  ittstmment 1917 

no  indemnity  by  state,  etc.,  on  lost  instnuneats 1918 

Bills  of  ICxokmaye. 

See  "  Bills  and  Nont.** 
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INDEX. 
Boards. 

included  in  "  body  or  officer  "  on  review  by  certiorari 2146 

is  "person  "  tinder  condemnation  law 3358 

•crvice  of  mandamus  on 2070,  2071 

of  certiorari   on    2130 

action  by  people  against,  for  public  funds 19<^1976 

preference  of  action  by  people  against 789 

order  of  arrest  in  action  against 549 

attachment  in  action  against , ($37 

injunctions  against  boards  of  state  officers 605 

taxpayer's  action  against    1925 

may  administer  oaths 843 

issuance  of  subpoena  by 854 

recalcitrant  witnesses  before    856 

habeas  corpus  to  bring  up  person  to  testify  before 2009 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 2370 

Body  Bxecvtion. 

See  "  Execution,"  XIII. 
BoBda. 

See,  also,  "  Undertakings." 

I.    As  PROPERTY   AND   CHOSBS   IN   ACTION. 

attorney  not  to  purchase   73,  75,       76 

justice  or  constable  not  to  purchase 3137,  3138 

action  on  penal   bond 1915 

legal  effect   of  condition  of  penal  bond    1915 

jurisdiction  of  justice    28«i2 

damages  for  breach  in  action  in  N.  Y.  city  court 316 

may  be  attached   .'. 648 

holder  to  certify  defendant's  interest  on  attachment 650 

sale  on  execution   when  attached    708 

levy  of  execution  on   government  and  corporate   bonds 1411 

deemed  assets  in  hands  of  executors,  etc 2712 

II.    FOIM   AND  8UTFICIENCY  IN  ACTIONS  AND  SPECIA1.  PROCIRDINCS. 

form 812 

to  be  acknowledged   810 

party  need  not  join  with  sureties 811 

one  surety  sufficient,  unless,  etc 811 

putting  in  fictitious  surety  punishable  as  contempt 14 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

justification  by  fidelity  or  surety  company 811 

affidavit  of  sureties  or  party 812 

approval  by  court  or  judge   812 

petition  by  suret)r  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of    appointment    of   principal    for    failure    to    file 

new  bond 812 

when  several  sureties  may  justify  in  smaller  sum 813 

agreement  for  deposit  in  trust  company,  etc 813 

to  be  filed 816 

not  affected  by  change  of  parties 815 

immaterial  variance  from  statutory  requisites  does  not  affect.  729 

amending  defects  in   730 

not  impaired  by  removal  of  action  from  county  court 34fi 

by  claimant  on  attachment  in  justice's  court 2912 

of  committee  on  lunatic,  on  petition  to  sell  realty 2.^51 

of  guardian,  of  infant,  on  petition  to  sell  realty 2352 

111.  Actions  on  bonds  in  actions  and  special  proceedings. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  In 

action  on  individual  bond  on  appeal 101 

action  by  party  on  bond  to  people  or  public  officer 814 

loer 
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Bonds  —  Continued, 

III.  ActlONS  ON  BONDS  IN    ACTIONS  AND  SPBCIAJL  PROCBBOXMGS —  Coiltinncd. 

leave  to  sue  on  bond  for  benefit  of  litigant 814 

jurisdiction  of  N.  Y.  city  court  of  actions  on  bonds  in  that 

court 316 

action  on  bond  of  claimant  on  attachment  in  justice's  conn.   2913 

2914 
action  on  bond  on  petition  to  sell  realty 235S 

IV.  0»  OFPICIAU. 

receivers,  trustees,  etc.,  deemed  officers 1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

on  assumption  of  public  office   1951 

clerk  of  court  of  appeals 199 

of  depositaries  of  public  funds 746 

guardian  ad  Htem  of  infant 4t 4-476 

in  partition 1596 

for  legacy  or  distributive  share 1820 

guardian  of  infant  after  partition IBM 

committee  of  incompetent 2S37 

on   application   to   sell   real   property   of   infant   or   incompe- 
tent  M51-: 

of  receiver 715 

increasing  bond  of  receiver 715 

V.  Actions  on  oftxci al  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  deemed  officers. .   1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

in  what  court  to  be  brought 1800 

when  demand  necessary 1891 

application  for  leave,  tx  parte 1892 

order  vacating  leave  on  notice 1893 

of  sheriff,  application  for  leave  to  sue  on 1^0 

order  granting  leave   1881 

where  to  be  brought , . .  - .   1881 

actions  for  other  defaults  not  affeoted  by  pendency....   1882 
indorsement  on   execution  directing   manner  of  collec- 
tion    1883 

sureties  may  plead  previous  payments,  etc.,  as  defence.  1884 

ratable  distribution  among  claimants i .  1885 

of  surrogate,  leave  to  sue  upon 188R 

county  treasurer,  leave  to  sue  on,  for  failure  to  pay  money..   1887 

leave  to  sue  on  official  bonds  of  other  officers 1888 

provisions  relating  to  sheriff  apply  to  other  officers 1889 

VI.  In  subkogate's  cotjut. 

1.  General  provisions. 

to  be  acknowledged  or  proved. . , 2600 

deposit  of  securities  to  reduce  penalty > 2595 

liability  of  sureties  for  money,  etc.,  received  in  another 

capacity 2596 

when  new  bond  may  be  required 2587 

^hen  new  sureties  may  be  required 2597 

order  that  principal  give  new  bond 2598 

revocation  of  letters  for  failure  to  give  new  bond 2699 

application  by  sureties  to  be  released 2000 

release  of  old  sureties  on  giving  new  bond 26W 

action  on  bond  2^ 


successor  may  sue  on  bond  on  revocation  of  letters. 

action  when  no  succeftsor  appointed 

action  not  barred  by  commitment  for  contempt 

loes 
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BoBda  —  Contlniied. 

VI.  In  surrogate's  court  —  Continued. 
1«  General  provisions  —  Continued. 

provisions  applicable  to  executors,  etc,  appointed  before 

enactment • 2010 

to  prevent  decree  when  property  withheld  from  executor, 

etc 2709,  2710 

on  payment  of  legacies 2721 

purchaser's  bond  on  sale  of  executory  contract  for  lands.  2780 


of  freeholder  appointed  to  sell  decedent's  realty. . 

3.  Of  executors  and  administrators. 

of  executor  on  objection  against  him 

of  administrator  with  will  annexed 

of  administrator 2864 

of  county  treasurer  as  public  administrator 2666 

of  temporary  administrator 2670 

of  depository  of  temporary  administrator 2678 

on  issuing  of  ancillary  letters. SttO 

surety  of  executor,  etc.,  may  compel  accounting. 2727 

on  decree  for  sale  of  decedent's  realty 2766 

&  Of  guardians. 

guardian  of  infant's  property 2831 

of  infant's  pcrsqn 2831 

appointed  by  will  or  deed 2868,  2854 

4.  Of  testamentary  trustees. 

petition  for  security   2815 

form  of  bond   ' 

surety  may  compel  accounting 1 . 

Baoks. 

discovery  and  inspection,  see  "  Discovery." 

production  compelled  only  by  order  or  subpoena  duces  tecum. .     867 

of  foreign  corporation  are  presumptive  evidence ^0 

admissibility  of  copy  of  books  of  foreign  corporation MO 

verification  of  copy  of  book  of  foreign  corporation 931 

general  provisions  for  discovery  applicable  to  surrogate's  court.  2538 

proceedrngs  to  compel  delivery  to  public  officer 2471a 

proceedings  to  obtain,  after  judgment  determining  title  to  office.  1962 

demand  for.  after  judgment  determining  title  to  office 19M 

seizure  of  books  of  account  under  attachment 644 

restoration  oq  vac«tw  c  discharging  attRchment 710 

BoiimdajrleM. 

may  be  subject  of  arbitration 2865 

Breach  of  Peace. 

when   a  criminal   contempt 0 

Breaoh  of  Promise  to  Marry. 

pleading  matter  in  mitigation  of  damages  508 

proof  in  mitigation  of  damages   686 

order  of  arrest  in  action  for 540 

claim  for  damages  not  assignable  1910 

attachment  not  to  issue * .     685 

excepted   from  justice's  jurisdiction    2862 

of  Albanjr  city  court   ^B8 

of  Troy  justice's   court S22S 


INDEX. 

Bribery. 

of  officer,  by  juror  in  New  York  county 1122 

acceptance  of  bribe  from  juror  in  New  York  county 1123 

concealment   of   offer    to   take    bribe    from   juror   in   New    York 

county    1134 

to  induce  omission  of  juror's  name  in  Kings  county 11A8 

penalty  where  juror  accepts  bribe. 1194 

Brldflrea. 

damages  for  cutting  timber  for ,   166B 

Broker*. 

order  of  arrest  in  action  for  funds  or  property  misapplied 549 

in  justice's  court 2895 

Brooklyi&f  Jumtleem*  Courts  in. 

appointment  of  interpreters 3121-3124 

designation  of  attendants 3125 

when  court  to  be  opened 3133 

removal  of  action  to  county  court. . . , 2934 

appeals  from  judgments  of 3068 

provisions  relating  to  justices'  courts  applicable 3133 

Broome  Coantr* 

jail  liberties  for 149 

Buffalo,  Municipal  Court  of. 

is  not  a  court  of  record $ 

removal  of  action  on  answer  of  title 2963 

summary  proceedings  to  dispossess 2234 

discharge  from  imprisonment  on  execution 3033 

Burylngr  Grounds. 

exempt  from  execution   , 13JI5 

designation  o'f,  as  exempt *. X398 

By-lAw», 

of  municipal  corporations,  proof  of ,, , 911 


Calendar. 

may  be  ordered  printed j9 

expense  of  printing  a  county  charge... ..I!]II  30 

preparation  and  distribution    977 

notes  of  issue  to  be  entered  on 977 

order  of  issues  on , '  ]  979 

order  of  disposition  of  issues 078.  079 

trial  terms  for  actions  on  contract,  etc 232 

classification  of  issues 977 

preference  on,  see  "  Preferknce." 

contested  application  for  insolvent's  discharge  to  be  placed  on..  2167 

retention  of  place  on  amendment  of  pleading 723 

payment  of  sheriff's  calendar  fees 3307 

1070 
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Can«la. 

filing  of  claims  and  noticea 270 

compromise  of  claim  against  state 270 

officers  exempt  from  jury  service l(Ki9,  1030 

wills  of  personal  property  executed  in   2611 

Csirriera. 

actions  against    I945 

undertaking  when  attachment  levied  on  goods  aboard  vessel . . .     652 
connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship.     Q5S 

Case. 

judge  out  of  office  may  settle 25 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court   1330 

to  be  made  on  appeal  from  judgment  or  order  on  motion   for 

new    trial    997 

exceptions  may  be  stated  separately   997 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    997 

contents   of    997 

rulings  and  remarks  of  trial  judge  not  to  be  altered 88 

not  required  on  motion  for  new  trial  before  trial  judge 998 

on  motion  for  new  trial  for  irregularity  or  surprise 998 

on  appeal  on  exceptions  to  decision  or  report   998 

aprpeal  from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 999 

on  submfssion  of  controversy   1279,  1280 

making  and  settling  on  appeal  in  condemnation  proceedings 3367 

statement  of  exception  in,  not  to  prejudice  motion  for  new  trial.  1006 

final  judgment  not  stayed  by  preparation  or  settlement  of 1005 

order  refusing  resettlement  is  appealable  1347 

necessary  to  review  facts  on  appeal  from  surrogate's  court 2576 

settlement  of  case  on  trial  before  surrogate 2545 

requests  to  find  may  be  made  to  surrogate  on  settlement  of 2545 

on  appeal  after  jury  trial  in  New  York  county  of  proceedings 

in  surrogate's  court  for  probate  of  will 2647 

costs  for  making  and  serving 3251 

costs  for  makimif  and  serving  amendments 32!^l 

•  stenographer  not  to  be  interested  in  preparing  or  printing 82 

Cause  off  Action. 

See  "Actions." 
joinder,  sec  "  Pi.tADiNcs.'' 
transfer  of,  sec  "Assignment." 
statement  of,  in  pleadings,  sec  "  Pleadings." 

Cayana  County. 

allowance  10  srand  and  trial  jurors 3314 

allowance  to  aeputy  sheriffs  and  constables  attending  courts . . .  3312 

Cemeteriea. 

burning  ground  exempt  from  execution 1395 

designation  of  exempt  burying  ground 1396 

waiver  or  release  of  exemption 1404 

Cen«n». 

certificate  of  director  of  census  admissible  in  evidence.  .• 944 

Certlflcatea. 

admissibility  as  evidence,  tee  ^  £videncb,"   VIII. 
to    foreign   records,   etc.,    sec    "  Evidence/*    X. 

Certiorari. 

I.    To    INQUIRE    INTO    DETENTION.  •.  ._^. 

a    state    writ Iwl 

for   general   provisions,   sec   "  Writs." 

L  Application  for  vtrit.  '  ^^ 

copy  of  mandate  for  detention  to  be  given 2065 

penalty  for  refusing  copy  of  mandate  for  detention....  206fi 

prisoners   entitled    to   writ 2015 


INDEX. 
Ctortlonu*!  —  Continited. 

I.   To    XNQXJX&E.   IKTO   DETENTION Cotltintied. 

1.  Application  for  writ  —  Continued. 

not  entitled  when  detained  on  final  judgrment,  order,  etc  >Q16 

when  detained  by  mandate  of  federal  courts i  SMS 

to  whom  application  to  be  mado 2017 

application  to  be  by  petition 201T 

essential  allegations  of  petition 9HA 

petition  to  be  verified , 2019 

requisites  of  application  in  a4)otni>K  county 2018 

Si  The  writ  and  its  issuance. 

when  writ  must  issue 90B9 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  reftiaed 2044 

habeas  corpus  may  issue  notwithstanding  certiorari 2D#4 

to  issue  in  lieu  of  habeas  corpus  if  ofSence  not  bailaMe. . .  2041 

when  issued  without  application .' 2029 

form  of  writ   2022 

cannot  be  made  returnable  on  Sunday 201S 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 2023 

not  to  be  disobeyed  for  defect  of  form 2024 

for  immaterial  error  in  prisoner's  name 2094 

for  misnomer  of  person  to  whom  directed 2024 

Si.  Servict  and  rctunt, 

service  of  w^-it 200S 

service  when  defendant  conpeals  himself 2008 

may  be  served  on  Sunday 2015 

fees  to  be  paid  or  tendered 2005 

per  An  served  deemed  person  to  whom  writ  directe<i. ....  2024 

person  served  to  make  return 2005 

requisites  of  return 2028 

commitment  for  disobedience  of  writ 2028 

pfocecdings  on  return  of  writ  ip.  lieu  of  hal^eas  coqius...  2042 

4*  Production  of  prisoner. 

power  of  county  may  be  called  to  execute  attachmeni  or 

bring  up  prisoner 2090 

precept  to  bring  up  prisoner  on  disobedience  to  wait 2080^ 

execution  of  warrant  to  bring  up  prisoner 2068 

return  on  warrant  to  bring  up  prisoner 2068 

concealing  prisoner  to  avoid  writ 2(XS2,  2063 

warrant  to  bring  up  prisoner  about  to  be  removed^ 2054 

warrant  to  arrest  for  unlawfully  confining ^ 2Q5ft 

proceedings  on  warrant   to  arres^   for  unlawftlUy  confin- 
ing     2066,  2057 

^  Remand,  discharge  and  allowance  of  hail. 

remand  of  prisoner  lawfully  detained 2082 

power  of  court  to  inquire  into  legality  of  mandate,  etc..  2084 
when  prisoner  under  civil  process  to  »e  discharged ......  2098 

prisoner  unlawfully  restrained  to  be  discharged  forthwitll.  JOW 
order  for  discharge  not  to  be  made  without  notice  to  per* 

son  interested    \  . .  .*. 

district  attorney  to  have  notice  before  discharge  of  crhn- 

^inal  prisoner  2G88 

discharge  on   bail    when    irregularly   committed   oil  crim- 
inal charge ..«.<* 2089 

fixing  and  allowing  bail • 2045 

hj  whom'  bail  to  be  taken 2048 

discharge  of  prisoner  bailed ..•••••••b..  2MT 
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INDEX. 
Certtor«rl  —  Colttf  nued. 

L   To   XNgUXAE    INTO   DETENTION  —  ContiniM^. 

'•   &  Mmnuind,  diuhargg  and  oUowonct  of  bail  -^  ContiaMd. 

writ  of  discharge  abolished 2048 

service  of  order  to  discharge 2048 

enforcing  order  for  discbarge 2049 

penalty  for  disobeying  order  for  discharge 20tt 

when  prisoner  discharged  may  he  re-vmprisooed  for  same 

■  cause '. 2050 

penarty  for  illegally  re-coramitting  discharged  prisoner . . .  2061 
dismiss^  if  prisoner  lawfully  detained  and  not  entitled  to 
bail  : 2048 

6.  Appeals. 

what  orders  are  appealable 2058 

when  people  mav  appeal .' . . .  2059 

discharge  on  bail  pending  appeal  by  people 2058 

admitting  to  bail  pending  pnsoner^s  appeal 2000 

recognizance    pending    appeal    by    prisoner    to    appellate 

division.  .  .   2061 

by  prisoner  to  court  of  appeals 2002 

valid  for  adjourned  terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to    bail. 2068 

n.   To  REVIEW    DETERMINATION    OV    INFERIOR   TRIBUNAL. 

a  State  writ 1991 

may  be  styled  writ  of  review 1991 

for  general  provisions,  see  **  Writs." 

special  statutory  provisions  excepted , 2i^3 

applies  to  civil  cases  only  and  criminal  contempts. 2X48 

1.  When  issued. 

when   writ  may  issue.... ...*....  2120 

••  determination  "    defined 2146 

"  body  or  ofl&cer  "  defined. 2146 

■  may  issue  to  officer  after  expiration  of  term 2186 

not  to  issu^  when  appeal  lies 2121) 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    2121 

not  to  issue  to  review  determination  which  is  not  final.  %.  2121 

not  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  months  of  determination . . .  2128 

extension  of  time  for  disability  of  relator 2126 

Kay  of  proceedings  pending^  obtained  only  by  order 2131 

tindertaking  to  procure  stay  of.  proceedings 2131 

ft  Application  for  writ, 

how  application  for  writ  made 2127 

to  what  court  made 2127 

grafting  or  refusal  discretionary. , 2127 

notice  of  application 2128 

service  of  notice •  • 2128 

8.  The  writ;  service  of  writ, 

when   and   where   returnable • SSI 

to  whom  writ  directed , 2129 

mode  of  service  of  writ •••  2180 

fees' to '\>c;  paid  or  tendered.  .,,,,..•.•,,••..««««•••««<•  2QQ8 

«  lora 


INDEX. 
Certiorari  —  Continued* 

It,  To  ftXVIBW  DETBKMXKATXOM   OV   INVSUOR  TKXBUlTilL  —  Cootfntted. 

4.  The  return, 

person  served  to  make  return 20QS 

extension  of  time  to  make  return •  -.-  •  21SS 

how  return  made '. .  2tS4 

further  return  may  be  directed 21d& 

affidavits  to   supplement   return 2139 

fees  for  making  return 2185 

proceedings  when  defendant  dead,  absent  or  incompetent.  2138 

penalty  for  omission  to  make  return 2139 

officer  failing  to  make  may  be  punished  after  expiration 

of  term • ..« 2198 

6.  Hearing  and  determination. 

governed  by  rules  applicable  to  actions 21S3 

rin^ng  in   third   persons 2137 

hearing  upon   return 2138 

notice  of  hearing 2138 

when  defendant  dead,  absent  or  incompetent 2139 

what  questions   may   be   reviewed 2140 

final    order 2141 

awarding  and  enforcing  restitution 2142 

entry  and  enrollment  of  final  order 2144 

effect  of  enrollment  of  final  order 2145 

costs  discretionary    21I3 

award  of  costs  by  final  order 2143 

additional  allowance  on  review  of  assessment  for  taxation.  3233 

Ckmllenire. 

Sec  "  Jurors  and  Jury." 

CTkampertr* 

champertous  actions  by  attorneys * 7S-78 

grantee  of  lands  held  adversely  may  sue  in  name  of  grantor. . . .  1581 
costs  in  ejectment  by  grantee  suing  by  grantor 1501 

Clinttel  Mortfrnere. 

action  to  foreclose,  see  "  Foreclosure." 

Chattels. 

action  to  recover,  see  '*  Replevin." 

to  foreclose  lien  on,  see  *'  Foreclosure.'* 

to  recover  chattel  distrained,  triable  where  cause  ^rose. . .     963 

Children. 

See  "  Bastardy:  "  "  Decedents'   Estates;"  "  Distrxrutiow ;  " 
"  Divorce;  "  "  Legitimacy." 

Chnrciien. 

not  subject  to  action  to  annul  corporation 1804 

to  judicial  supervision    1804 

to  action  to  dissolve  corporation   1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2431 

Citation. 

See  "  Surrogate's  Court/'  VII. 
Cities. 

See,  also,  "  Municipal  Corporations." 

excepted  from  judicial  supervision    : ,  1804 

not  subject  to  action  to  dissolve  corporation 1804 

to  action  to  annul  corporation  ...• s.«»*..«...f^..  IM 

i074 


INDEX.  .      ,  ,._, 

Cities  —  Continued. 

service  of  summons  on 481 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.  of ..••• M3 

attachment  in.  action  to  recover  funds  of. 837 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  1668 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law 3388 

taxpayers'  actions  to  prevent  illegal  acts,  etc 1925 

overseer  of  poor  may  sue  on  cause  arising  before  his  term.  1926,  1928 
action    against   overseer   of  poor    on    cause   arising   before    his 

term    1927,  1928 

-action  by  state  to  recover  public  funds 1969 

excepted  from  jurisaiction  of  justice's  court 2863 

venire  in  justice's  court  in  action  between  two  cities 2992 

deposit  of  justice's  books  with  city  clerk 3144-3147 

costs  when  action  broui^t  by  state  for  benefit  of  city S248 

execution  against  wages  of  employees,  etc 1391 

CltT  Court  off  Albany. 

See  "Albany  City  Court." 
City  Conrt  of  Brooklyn* 

custody  of  seals,  records,  etc OB 

City  Conrt  off  lions  lalnnd  City. 

a  court  of  record 2 

City  Conrt  off  IVe-vr  York. 

general   provisions  applicable. 8159,  8847 

provisions  not  applicable 3160 

I.  Constitution  of  court. 

a  court  of  record 2 

always  open   for   business 324 

justices,  duties,   etc 820 

suspension  of  justices  from  office 321 

designation  of  chief  ^istice,  duties 822 

designation  of  terms 324 

assignment  of  justices  to  terms 824 

where  terms  held 825 

publication  of  appointment  of  terms 825 

rules   of  practice 823 

justices  may  take  oaths,  acknowledgments,  etc 826 

orders  to  be  made  by  justices  only, , 827 

IL    OFFICERS,  ATTENDANTS,   KTC. 

clerk,   deputy   clerk,   and   assistants... 328 

oaths  of  clerk,  deputy  clerks  and  assistants 833 

clerk  to  keep  judgment  docket ^ 1245 

fees    of    clerk 3164a 

must  account  for  and  pay  over  fees 331 

duties  of  deputy  clerk 329 

special   deputy  clerks 3.^0 

appointment    of   stenographers 3.32 

appointment  and  duties  of  ^  interpreter 333 

false  interpretation  is   perjury 3.34 

appointment  and  duties  ot  attendants 335 

clerks,  etc.,  not  to  receive  fees  fox  official  services 3.3H 

suspension    of    officers 337 

III.    JURlSDICTIOir. 

jurisdiction 315,  816 

limited  to  demands  not  exceeding  $2,000 316 

actions  on  bonds  iwd  undertakings  given  in .;••_•,,•.  816 
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Ottr  Co«rt  of  New  Torlc  —  Contlnwed. 

III.  Jurisdiction  —  Continued. 

leave  to  sue  on  bonds  ^iven  in ....••••• •• 814 

in  replevin  jurisdiction  »  limited  to  $4>Q0P« •« 81f 

no  aoimiraity  or  maritime  jurisdiction 31T 

actions '  for  services  and  torts  on  vessels 317 

cannot    naturalize .' 31h 

removal  of  action  to  simremc  court ....• 319 

who   are    deemed    residents 3160 

confession   of  judgment 1275 

submission  of  controversy  to  goocral  tern 1281 

supplementary     proceedings 2434 

summary  proceedings  to  recover  posscasion  of  re«l  pcoperty. . .  2234 

power  to   relieve   from   imprisonment SICS 

seizure  of  chattel  subjiect  to  Ken • -.  1738 

removal  of  actions  from  municipal  court 3216 

IV.  Execution  of  mandates. 

to  be  executed  within  city,  except,  etc 338 

execution  may  issue  to  sheriff  of  any  county 338 

subpcena  may  be  served  in  adjoining  counties 338 

*  warrant  to  apprehend  witness  may  be  executed  in  contiguoas 

counties   ' 338 

order  to  perform  act  may  be  served  wkhin  state.* 838 

orders  in  contempt  may  be  executed  withip  state > . .  •  .  SSS 

executions  to  be  executed  by  sheriff 339 

provisional  remedies  to  be  execHted  l\y-  slieu£(. , 338 

certain  mandates  may  be  executed  6y  sheri^  or  mvshaU 338 

V.  Summons;  rLSADiNCS. 

summons 3165 

short    summoAS'  •  •, 3165 

long  summons  against  non-resident 3165 

order  for  service  of  summons  without  city  or  publication 3170 

time  of  service  of  pleadings « 3166 

time  of  defendant  under  arrest  to  answer 3166 

counterclaims  * '....'. i','. 3174 

VL  Trials,  etc. 

compulsory  references  in  •••••••••••••••••••••»••«••  1018*  51JJ 

time   for    service  of  notices • ,.,,.,,.,»,••••••...  31W 

application    for   preference • • 316» 

fili4>g   note  or    issue    ••  •  •  3i© 

non-resident  plaintiff  to  give  security  for   costs S^S^S,  3369 

cou^mission  to  •  take   testimony 3171 

reference  of  questions  arising  on  motion   3172 

filing  of  decision  on  trial  by  court   3173 

demand  for- special  decision  stating  findings  of  fact  and  law..  31p 

remitting  |>ortion  of  verdict   :•■•; ; 3176 

proof  of  paper   by   stipulation,   which   is   required  to   be   cer- 
tified     3ie4a 

VII.  Appeals. 

from  final  or  interlocutory  judgment    31S8 

from  order  or  interlocutory  judgment   31H0 

by  whom  appeal  heard    - .  13*4 

time   to  appeal    3190 

hearing 3190 

supreme  court  may  rc\'icw  exercise  of  discretion 31S9 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting  new  trial   ; 3191 

when  appeal  may  be  taken  to  appellate  division.  .;.,.. 5191 

practice  and  proceedings  on  appeal  to  appellate  division 3192 

time  to  appeal  to  appellate  d1vis^on   • 3193 

judgment  absolute  on  affirmance  of  order  granting  new  triri.  30M 

enforcing  determination  of  appellate  court 3194 

discharge  of  levy  of  execution  pending  appeal 1311 

cost* 3351 

■    clerk's  Tees  for  certifying  papers   3l8ta 

stipulation  waiving  certification  of  papers ••••     ^""* 
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€Hty  Court  of  Hew  York  —  Continued. 

VIII.  Provisional  remkdies;  xxecutioh,  etc. 

pajnnent  of  money  into  court 

proof  necessary  to  obtain  attachment Sltt 

furtic^  ot  non-acceptance  of  bail 8168 

Botice  of  justification  of  bail  on  arrest 8168 

sale  of  perishable  property  .levied  on 8175 

IX.  MiOlIME-  CAUSES. 

ordinary  action  may  be  brought  for  like  cause )|87 

order  of  arrest '.  3l7T 

rules  regulatins   arrest 8177 

contents  of  oraer  of  arrest . . , 8178 

service  of  summons  and  order  of  arrest 8179 

execution  of  order -. . .  8179 

bail  or  deposit  before   return 8180.  3181 

bail  er  deposit  after  return 3182 

custody  of  defendant 3188 

return  of  shertif 8184 

appearance  and  proceedings  after  return 81% 

pleadings  ma^  be  oral  or  written 3185 

demand^  for  jury  trial 8185 

trial    8186 

preference  of 8186 

X.  Costs. 

security  may  be  required  from  non-residents  of  city 9268-3270 

notice  of  exception  to  sureties 3168 

notice  of  justification    3168 

when  several  actions  brought  on  same  instrument 3231 

when  recovery  under  $250 3228 

term   fees   3251 

upon  adjournment  of  trial 3255 

section  3301  relative  to  clerk's  fees  not  applicable   3302 

City  Court  of  Tonkera. 

See  "  YoNKSRS  City  Court." 
Glvll    Actions. 

defined   J|8J 

onlv  one  form  of . ; 83w 

civil  and  criminal  remedies  not  merged 1899 

Claim  to  Real  Property!  Action  to  Determine. 

See  *•  Real  Property." 
Clnftms,  Court  of. 

See  "  Court  of  Claims." 
Cla««.  .  . 

persons  of,  as  defendants  in  partition 1538 

Clcrvymeu. 

not  to   disclose  confessions ^iiiV   i  lo? 

exempt  from  jury  service 1030,  W81.  *127 

proof  of  exemption 1082,  1128 

Clerks  of  Conrt. 

See,  also,  "  County  Clerks." 

L  Apfointment;  compensatkmi. 

•*  clerk  "  defined    • *...• ••....  »o4d 

appointment  of  cleA  of  appellate  divisloa 89,    221 

of  special  deputy  clerk ,. °«:>otof 

of   New  York  city   court ^^Sft 

of  court  of  claims. ^Jg 

of  clerk    of    surrogate  s    court ZWH 

of  clerks  in  surrogates'  ^flUce^ ^50o 
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Oleics    of    Court  —  Continued.  .  . 

I.  Appointment;   compensation  —  Continuedi 

surroeate  liable   for  clerk's  acts 2511 

to  perform  duties  without  reward  except  as  expressly  alloweo.  3290 

of  court  of  appeals  to  account  for  fees 3283 

to  m^e  searches  for  state  officers  without  fee 32S*> 

fees  of 3301,  3306 

in  civil   actions    3301 

on  naturalization - 3Wii3 

of  clerk  of  N.  Y.  city  court 31G«a 

n.    PoWkSS  AND   DUTIES. 

misconduct  punishable  as  civit  contempt 14 

not  to  practice  in  his  own  court - 61 

not  to  be  appointed  referee,  ctc.»  in  New  York 90 

disqualified  as  trial  juror 1209 

not  required  to  attend  trials  at  chambers 238 

power  to  adjourn  term  of  court 35.       9C 

may  take  oaths  and  affidavits SI2 

must  act  as  guardian  ad  litem  when  appointed. . . . , 472 

to  make  and  certify  searches 961 

to  open  deposition  taken  on  commission 004.  005.     907 

transmitting  papers  on  change  of  place  of  trial 968 

entry  of  judgment  by  default  by 1212.  121S 

to  record  I'udgments  in  judgment  book 1236 

entry  on  docket  when  joint  debtor  not  served 1896 

entry  of  satisfaction  ot  judgment  against  joint  debtor 1943 

to  make  schedule  of  fines 2288 

to  issue  warrant  to  collect  fines 2294,  2205 

to    tax    costs 3262 

duty  in  taxing  costs 3266 

review  of  taxation 3265 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  to  deliver 
books  to  county  clerk 3198 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc 1024 

Of  surrogate's  court, 

powers    2509,  2510 

not  to  act  as  appraiser,  attorney,  etc 2509 

to  furnish  transcript  of  decree 2553 

may  issue  execution  to  enforce  decree 2554 

Of  justice  of  the  peace. 

not  to  act  as  attorney  before  justice 2889 

ni.  Service  on,  and  filing  papers  with. 

writ  or  process  to  be  filed  with,  when  returned 23 

bond  or  undertaking  to  be  filed  with 616 

to  indorse  and  file  deposition 906 

filing  and  indorsing  judgment-roll 1237-1239 

notice  of  pendencv  of  foreclosure  action 163^1 

when  copies  certified  by,  are  evidence 933 

Of  justice  of  the  peace. 

service  of  notice  of  appeal  on 3047 

service  of  undertaking  on  appeal  on 3QS0 

service  of  notice  of  appeal  on  clerk  of  appellate  court. . . .  3041 

6Ung  undertaking  witn  clerk  of  appellate  court 
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Cloud  on  Title. 

See  "  Real  P»ope*ty.** 

Code  of  CItII  Procedure. 

title    SS48 

rule  of  construction 8845 

punishment  for  crimes  and  misdemeanors  created  by 8S46 

applicability  of  different  portions  3847-8340 

when  old  law  governs 3347*8340 

effect  upon  jurors  and  juries  in  criminal  actions 3350 

upon  grand  juries 8361 

upon   proceedings  taken  or  rights  accrued 8362 

upon  appointment  of  terms 3353 

effect  upon  officer  and  officers 3354 

when  deemed  to  have  been  passed 3355 

when  to  take  effect 3356 

Codicil. 

included  in  "  will  "   2514 

Colleges. 

professor  or  teacher  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption 1082,  2 128 

trustees   or    regents   of   university    only    to    apply    for   dissolu- 
tion, etc  1S04 

appointment  of  receiver  1810 

ConivnlHfflon. 

to  take  testimony,  see  "Depositions;"  "Justice  of  the  Peace." 

CoiiiBiitf«ioner. 

clerk  of  court,  etc.,  not  to  be  appointed,  in  New  York 00 

CommlMloiKer  of  Hicb^vrays. 

See  "  Highways;  "  "  Oybbseek  of  High  ways." 

CoBSBiiAsioner  of  Jurors. 

for  Kings   county 1131-1162 

for  New   York  county 1000-1006,  1105,  1106 

CoaamlMilOBera  of  Land  OlBce. 

action  to  vacate  letters  patent,  see  "  Letters  Patent.' 

reports  to,  of  real  property  escheated  or  forfeited 1081 

ComaaiaAloa*. 

of  executors  and  administrators 2563,  2564,  2730,  3320 

of  testamentary  trustees   2730,  2802.  2810,  8320 

of  general  guardian 2850,  3320 

of  committee  of  incompetent 2338,  3320 

Committee    of    Person   and   Property    of   Incompetent 
Persona. 

I.  Jurisdiction  and  control  of  court. 

over  person  and  property  of  incompetent  persons. ...........  2320 

to  be  exercised  by  appointment  of  committee 2822 

who  are  "  incompetent  persons  " 2820 

concurrent  jurisdiction  by  supreme  and  county  eourta 2320 

duty  of  court  having  jurisdiction 2321 

II.  Appointment  of  committee. 
1.  The  application. 

application  to  be  by  petition • •  •  •  .^ 282S 

who  may  apply.... • .........* 2^ 

overseer  or  superintendent  of  poor  to  apply 2824 

to  what  court 2323 

contents  and  verification  of  petUS/^t^ 2826 


INDEX. 

Oommlttee  of  Incompetent  Person*  —  Continued 

II.  Appointuent  of  committee  —  Continued. 

1.  The  application  —  Continued. 

notice  of  application •  < SSS 

in|unction   against  alienation   of  property  Acquired    fr6m 

incon^>et«nt • 2S2T 

2.  Inquisition  before  commissioners, 

order   for  commission « • 3M? 

contents  of  cooaiaUsion. M28 

oath  of  commissioners. M2> 

filling  vacancies  in  commissioo jggit 

summoning  and  impanelling,  jury 2330 

hearing  before  commissioners 2SS1 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order MjjB 

findings  of  jury  on  inquisition.... 2381 

return  of  inquisition  and  commission ^^ 

expenses  of   commission mm 

sheriff's  fees  for  summoning  jury  on  inquest 3907 

8.  Trial  by  Jury  in  court. 

order  for  trial  at  trial  term 2327 

stating  questions  of  fact   for  trial 2334 

order  directing  notice  of  trial 2334 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unle; 

extended  by  order 

court  to  determine  incidental  questions ,      ^^_  _ 

order  of  reference  of  incidental  qvestkm 2334 

4.  Application  on  behalf  of  state, 

petition  by  officer  of  state  institution  where  confined . . . 

to  what  court  i>etition  presented 

notice  of  petition. ^^ 

appoiftttnent  of  committee 2323a 

costs  of  proceeding 

provisions  for  commission  or  trial  by  Jury  not  t 

5.  Determination;  appointment  of  committee, 

return  of  c 
may  be  appointed 

and   property ZSS 

appoimment  of  foreign  committee.... 2326 

security  to  be  given  bv  committee 2337 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond..  812 

oosta  on  final  order  4^|H)initittc  cooiMtttfec.  .»^..^ •«..••.  2386 

costs  on  dismissing  petition. ^ 2330 

III.   POWEKS   AND  DUTIES. 

1.  In  general, 

committee  under  control  of  eourt .•... 2330 

committee  of  property  may  sue 2340 

title  to  securities  representing  money  paid  into  court. ....  740 
action  on  securities  representing  money  paid  into  eonrt..  740 
DOwer  of  committee  of  property  to  lease,  mortgage  or  di»* 

pose  of   real   property ,..  jt3S0 

may  sue  to  compel  conveyance  of  real  property 294$ 

committee  may  be  directed  to  execute  conveyance 2347 

acceptance  of  gross  stim  in  Heu  of  dower  of  twaompctent 

io  lands  sold  for  decedent's  debta. Sm 
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Committee  of  Ineompetent  Persons  —  Contlnved. 

III.  PowEts  4NP  pur^iis  —  Cpjptlpued. 

2.  Proceedings  to  sell  realty  of  incompetent. 

procedure,  see  '*  Sale  of  Real  Phope^ty." 
application  to  be  made  only  after  af>pointineiit  oi  com- 
mittee of  property 2851 

notice  to  superintendent  of  state  institution 2349 

bond  of  committee  of  property  on  application 2361 

application    to    release    inchoate    dower    right    of    incom- 
petent    2361 

order  on  application 2361 

prosecution  of  bond  on  application  to  sell  real  property..  2363 

3.  Partition  by  agreement. 

court  may  authorize 1502 

application   for   authority 1590 

notice  to  superintendent  of  state  institution 1590 

contents  of  petition 1591 

notice  of  application 1591 

authority  to  committee  to  execute  releases '. . .   1598 

effect  of  releases 1598 

4.  Actions,  etc.,  by  and  against  incompetent. 

aerrtce  of  summons  on 426,     429 

by   publication 438.     439 

appointment  of  special  guardian  ad  litem  to  'cxdixmonfmi     ' 

committee 428 

appearance   in   condemnation   proceeding 33671 

costs  in  condemnation  proceedings. 38T2 

revocation  of  submisaion  to  arbitration  by  appointment  of 

committee  before  award 2382 

proceedings  on  award  in  arbitration  when  committee  ap- 
pointed after 2382 

In  surrogate's  court. 

service  of  citation  on  incompetent 2626 

appointment  of  special  guardian 2^^ 

appointment  of  special  guardian  ad  litem  to  exclusion 

committee.  .  .  " 2527 

notice  of  application  to  appoint  special  guardian 2581 

6.  Actions  by  and  against  committee. 

power  of  committee  of  property  to  sue 2340 

security  for  costs  discretionary 3271 

party  cannot  testify  to  personal  transactions  with  lunatic.     829 
commission  to  examine  orally  cannot  issue  when  adverse 

party  is  committee 895 

open  commission  to  take  deposition  not  issue  when  com- 
mittee is  adverse  party 895 

IV.  Removal,  resignation  and  dischajlge  or  committee. 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment   for   failure  to  give  new  bond....     812 

suspension,   removal  or  resignation 2339 

fining  vacancy  on  death,  removal  or  resignation 2339 

appointment  of  special  guardian  to  proceed  for  removal 2342 

removal   for  neglecting  to  account 2342 

discharge  on  recovery  of  incompetent 2343 

restoration  of  property  on  recovery  of  incompetent 2343 

disp6$ition  of  property  on  death  of  incompetent 2344 

V.   Accounts   OV   COMMtTTtE;    COMPEKSATION. 

on  petition  of  surety  to  be  relieved- '.     812 

committee  of  property  to  file  annual  inventory  and  account. . .  2341 

annual  examination  of  accounts  and  inventories 2342 

order  to  file  inventory  and  account 2842 

order  to  supply  deficiency  in  inventory  or  account 2342 

rommittee  of  property  must  account   for  moneys  earned  by . 

incompetent    t 2841 
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Committee  of  Ittcompetent  Persona  —  Continued* 

V.  Accounts  of  committee;  comfknsation. —  Continued. 

intermediate  judicial  account 8342 

notice  of  application  for  intermediate  account ....•  ^S42 

appointment  of  special  guardian  on  intermediate  accounting. .  ^42 

compensation  of  committee  of  property ^^ 

for  additional  services  in  special  cases 28S8 

compensation  of  committee  of  person  to  be  fixed  by  court....  2S38 
commissions  may  include  cost  of  bond ..•  S320 

Commitment. 

See,  also,  "  Arsbst." 
for  contempt,   see"  Contempt." 
for  non-payment  of  fine,  see  "  Fines.** 

of  recusant  witnesses,  see  '*  Witness."  

for  disobedience  to  certiorari  or  habeas  corpus 9028 

of  executor,  etc.,  for  failure  to  file  inventory SHS 

Common. 

action  for  cutting  trees,  etc.,  on  public  common. .•• 1067»  1(K>8 

Contmon  Carrier* 

See  "  CAERrxms." 

Common  Laifv. 

evidence  of,  of  another  state  or  country 942 

reports  of  cases  admissible  to  prove 942 

records,  documents,  etc.,  may  be  proved  according  to  rules  of . . .     962 

descent  of  property  to  heir  at,  how  affected 2712 

writ  of  habeas  corpus  at,  how  issued 2006 

certiorari,  how  isstied    2120 

rule  of,  not  applicable  in  construing  Code 3343 

Common  Pleaii  of  New  York;  Conrt  of, 

custody  of  seals,  records,  etc 83 

Complaint. 

See,  also,  '*  Pleading." 

I.  Form  and  requisites. 

first  pleading  of  plaintiff 478 

statement  of  facts  constituting  cause  of  action 481 

contents  of 481 

causes  of  action  to  be  separately  stated 483 

joinder  of  causes • 484 

allegations  not  controverted  deemed  true 632 

requisites  to  support  arrest  in  action  on  contract 548 

demand  for  judgment 481 

demand  for  both  interlocutory  and  final  judgment 4S2 

on  default  of  answer,  judgment  not  to  exceed  demand 120T 

on  issue  joined,  plaintiff  may  have  any  relief  consistent  with 

complaint    ...•...• 120T 

Jn  justices'  courts. 

plaintiff  must  prove  case,   except  where   a  verified  com- 
plaint is  served^ 2891 

form   and  verification  of   2JKW 

joinder  of  cause   2957 

demurrer    to    29Q9 

II.    Iw     SFECIFIC    ACTIONS. 

Dotuer. 

description  of  property    ITHS 

to  set  forth  name  of  husband j[Ql)g 

.  Ejectment. 

description  of  property J5U 
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ComplAlnt  —  Continued* 

II.  In  spEczrxc  actions  —  Continued. 
Forectosure. 

to  state  whether  another  action  brought  on  de1»t 1829 

Partition, 

to    allege    non-appointment    executor,    etc.,    of    deceased 

owner  ■ 1S38 

property  to  be  described  with  common  certainty 1542 

to  state  interests  of  parties 1542 

Action  to  dttermine  claim  to  realty, 

-necessary  allegations 1630 

Replevin, 

allegation  of  title 1720 

allegation  of  wrongful  taking  or  detention 1721 

depreciation  of  chattel  by  defendant •••• 1722 

Separation, 

misconduct  of  defendant 1764 

By  and  against  corporations, 

allegation    of   incorporation. •••  1775 

misnomer    1777 

Against  executors  and  administrators, 

joinder  of  personal  and  representative  causes 1815 

Creditor's  action  against  heirs,  etc,,  of  decedent, 

description  of  lands 1851 

To  charge  Joint  debtors, 

essential   allegations 1038 

Mandamus. 

rules  appiv  to  alternative  mandamus 2076 

joinder  of  grievances  in  alternative  mandamus 2076 

III.  Filing  and  sbrvxcb  op. 

when  service  may  be  made  on  Sunday. 6 

in  N.  Y.   municipal  courts 3207,  3208 

in  Albany  city  court 3207.  3208 

in  Troy   justice's  court 3207,  3208 

may   be  served   with  summons 410 

demand   for  service  of  copy 470 

service  of  copy  on  demand 470 

time  of  service  in  N.   Y.  city  court 3166 

time  for  service  of  supplemental  not  to  be  extended. 784 

dismissal  for  failure  to  serve  copy 480 

to  be  filed  on  service  of  summons  by  publication. •••. 442 

IV.  DSMUKKEK  TO.         ScC   "  DEMUaRER." 

V.  Disuissal;  entry  of  judcmknt. 

dismissal  for  disobedience  to  order  for  discovery  of  books,  etc.     806 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 

plaintiff  cannot  submit  to  non-suit  after  jury  retires 1182 

enlry  of  judgment  by  default  on  verified  complaint 1213 

judgment  for  part  of  claim  admitted 511 

upon  admitting  counterclaim  for  lew  than  demand* •••     512 
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Compromise* 

costs  upon  settlement  of  action r*******************  9i9 

lien  of  attorney  not  affected  b^ jg> 

defendant's  offer  to  compremfle. ••     738 

proceedings  on  defendants  offer  to  compromise 738 

costs  on  rejection  of  defendant's  offer 738 

rejected  offer  not  admissible  in  evidence 738,    730 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 730 

costs  on  plaintiff's  offer  to  compromise 739 

subscription  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  of  judgment. . .     TO 

offer  of  judgment  in  justice's  court 2S92 

on  apAcal  from  justice's  court 307O,  3072 

of  penalty  or  forfeiture  bjr  common  informer 18M 

separate  composition  with  joint  detrtor  does  not  rclette  others. . .  1M2 
rights    of    co-debtors    not   affected    by    compooition    with    joint 

debtor    1944 

of  claims  against  decedent's  estates 2719 

against  state  on  account  of  canals 2T9 

<;oittpt roller  of  State. 

to  stiper%MSe  administration  of  funds  paid  into  court 744 

to   institute   proceedings   to   enforce   judgments,   etc,   for   pay- 
ment  into  court .' » . .     744 

may    examine   books    of    banks    relating    to   moneys    paid    into 

court   744a 

to  designate  depositories  of  court  funds lAH 

annual   report  of  clerk  of  court  of  clfiims 273 

officers  to  make  searches  for,  without  fee 3290 

Condemnation  Lai^r. ' 

proceedings  by  state  to  acquire  property,  see  "Asssssmxnt  or 
Damaoks." 

short  title 3357 

repealing  clause  3383 

when  law  takes  effect. 3384 

definitions 3358 

proceedings  to  be  taken  as  prescribed  by  Code 3390 

pow^i;  of  court. to  oiake  necessary  orders.. 3382 

I.  Petition;  heaking  and  judgment. 

practice 3382 

written  offer  to  purchase 3372 

acceptance  of  offer  to  purchase 3372 

temporary  possession  of  plaintiff  pending  proceedings 3380 

security  to  continue  possession  ot  plaintiff 3379 

notice  of  pendency  of  action 3381 

designation   of  parties 33S8 

contents  of  petition 33QD 

notice  of  presentment  of  petition 3361 

service  of  peti.ion  and  notice 39(31,  3362 

appearance  of  infant,  limatic,  idiot,  or  habitual  drunkard....  3363 
appointment  of  guardian  ad  litem  for  infant  or  incompetent...  3363 

for  defendant  not  personally  served 3363 

appearance  in  person  or  by  attorney 3364 

service  of  notices  and  papers  after  appearance 3381 

contents  of  answer 386ft 

verification  of  petition  and  answer 3866 

trial  of  issues 3367 

reference  of  issues ^67 

decision 3367 

mistakes,  omissions  and  irregularities 721-730,  S3W 

judgment 8369 

limit  of  imprhonment Hi 

disobedience  to  order   in   supplementary  proceeding....*.'  2457 

non-payment  of  costs  by  transferee  of  cause  of  action...  3247 

awarded  by  final  order  on  state  writ 20OT 

no  punishment  for  noa^ya^'mcnt  of  interlocutory  costs...  1$ 

proceedings  to  collect  motion  costs  do  not  relieve  from. .  779 

power  of  referee  to  punish  witness  for •^^ 

disobedience  to  subpccna  is , 493^    


Condemttatiott  lia-vr  —  Continued. 

II.  Proceedings  before  commissioners;  award  —  Continued. 

report  of,  coromissionera «..  8870 

con^rn^ation  of  report  , ...» 8871 

re-hearing  on  seating  aside  report 8871 

fee^  and  expenses  of  commissioners 8870 

additional  compensatic^  in  New  York  and  Kings 8370 

III.  Enforcing  judgment  and  award. 

compensation  may  be  paid  into  court 3371 

surrender  of  posaession   3373 

writ  of  assistance  to  enforce  detivery  of  possession 3373 

final  order  to  be  attached  to  judgment-roll , 3372 

compensation  and  costs  to  be  docketed  as  judgments 3373 

collection  of  compensation  and  costs 91^^ 

execution  for  compensation  and  costs 3378 

determination  of  conflicting  claims  to  compensation 3378 

abandonment  end  discontinuance  of  proceeding •  8874 

IV.  Aff^als. 

from  final  orders «• 8376 

cas^  and  exceptions  qn  appeal 8367 

review  of  judgme.nt  on.  appeal  <rom  final  order 3375 

stipulation  by  defendant  not  to  disturb  plaintiff*a  possession..  3375 

stay  on  appeal   , 3375 

appeal  by  plaintiff  from  judgment  for  defendant 3376 

order  for  jnew  appraisal  on  appeal 3377 

new  appraisal  on  appeal  is  final « 3377 

enforcing  award  on  new  appraisal  .•..•.., * 3377 

V.  Costs. 

when  awarded  to  defendant 3369 

when  awarded  to  owfiers 3372 

additional  allowance  to  owners 3372 

of  general  or  special  guardian,  etc 3372 

agaitvtt  defendant  on  trial  of  issues 3372 

when  compensation  does  not  exceed  $50 3379 

on  appeal  by  plaintiff  from  judgment  for  defendant 3376 

Conditions* 

precedent,  how  pleaded   638 

when  proof  of  performance  necessary 638 

Confession. 

of  jtidgmeBt,  see  "Judgment." 

confidential  communications   .*.. ^.t.  ...••.•.«••••*.«  888-835 

not  sufficient  proof  for  annulment  of  marriage..... 1753 

Consideration. 

seal  presumptive  evidence  of • •,«.•.•••«••••»..     840 

Consolidation. 

what  actions  may  be  tonsolidated ' 817 

actions  in  different  courts 818 

original  and  cross  actions 760 

actions  against  joint  and  several  debtors 819 

actions  by  people  against  different  defendants 1980 

actions  to  foreclose  mechanics'  liens *  %MSL  • 

proceedings  for  accounting  by  executor 2727 

by  testamentary^  trustee  *•• 2809 

claims  in  court  of  claims , 28] 

lOfltt 


INDBX. 
Constable. 

I.    POWEES   AND  DUTIES. 

may  be  required  to  act  as  crier ••..«••«•••.••  ttl 

penalty  for  neglecting  to  attend  court 90 

need  not  attend  trials  at  chambers.  • 239 

not  to  act  as  attorney v 02,  2889 

rewards  to,  forbidden  3136 

not  to  be  interested  in  suits ^ 3137 

inducements  for  business  prohibited 3137 

misdemeanor  to  violate  provisions 8138 

forfeiture  of  office  for  violation  of  law 3138 

designation  of,  for  justices'  courts  in  Brooklyn 3125 

deputizing  private  person  to  act  as 3156 

custody  of  jury 3006 

n.  Execution  or  mandates  and  pkocess. 

to  execute  mandates  of  justice  in  person.. 3157 

must  complete  execution  after  term  expires • 3012 

not  to  act  under  execution  after  return  day 3OI0 

return  of  summons ^S^ 

of  service  of  subpcena  presumptive  evidence MIO 

amendment  of  returns  by 725 

execution  of  order  of  arrest 2888-2900 

warrant  of  attachment 2900.  2912 

requisition  to  replevy 2921,  2929 

warrant  of  attachment  against  defaulting  witness.  29T2,  2973 

venire 2991-2903 

levy  and  return  of  execution 3029-3031 

arrest  on  execution  against  person^ 3032 

sheriff  to  execute  mandate  in  case  of  resistance 3158 

III.  Actions  against. 

for  money  collected  on  ex^cutSoti 3041 

for  failure  to  return  execution 8039 

penalty  for  wrong  delivery  of  replevied  chattel 2928 

tine  for  omission  to  keep  jury  in  special  proceeding 1196 

limitation  of  actions  against 383 

IV.  Fees. 

Jeneral   provision ••«•...  3838 
or  attending  courts   §§1'^ 

affidavit  on  claim  for  travel  fees 


CoBAtltiitioiKal  Law. 

order  holding  statute  unconstitutional  is  appealable 1 1S47 

preference  of  appeal  from  judgment  involving  constitutionality 

of  statute 791 

CottatrnctloB. 

rule  of  strict  construction  not  applicable 8345 

punishment  of  crimes  and  misdemeanors  created  by  act 3346 

when  proceedings  to  be  under  former  statutes 3349 

effect  of  act  on  trial  jurors  in  criminal  cases « .  i %« 8359 

proceedings  taken  or  rights  accrued  under  former  statutes  saved.  3352 

effect  of  statute  upon  officers  and  offices 3354 

when  act  deemed  to  have  been  passed 3355 

when  act  takes  effect 3356 

Convnla* 


exempt  front  jur^  service  In  New  York  county 1061 

'  of  exemption • ; ••«  2063 


exempt 
pn>of  0 


INDEX. 

Conteaipt  of  Covrt. 

I.  Criminal  contempts. 

defined , , , , *  ft 

resistinfir  mandate  of  court 105 

punishment 9 

when  proceedings  may  be  summary 10 

notice  to  persons  charged  with 10 

requisites  of  commitment   11 

punishment  does  not  bar  indictment 13 

review  of  determination  by  certiorari 214S 

remand  on  habeas  corpus  of  person  committed  for  criminal 
contempt ; 20S2 

Jn  justice's  court, 

power  of  justice  to  punish. . . . '. 2870 

fine  and  commitment  2871 

offender  to  be  heard   2872 

warrant  to  bring  offender  before  court 2873 

record  of  conviction   2873 

requisites  of  commitment   2874 

fine  to  be  paid  to  overseer  of  poor 2875 

II.  Contempts  punishable  civilly. 

defined 14 

1.  OfRcxal  acts  and  misconduct, 

failure  of  clerk  of  court  to  certify  attendance,  etc.,  of 

jurors  in  New  York 1089 

failure  of  commissioner  of  jurors  of  Kings  county  to  re- 
turn   precept    for    levy    on    personalty    of    delinquent 

jurors 1156 

arrest  of  witness  in  violation  of  privilege 883 

neglect  to  return  inventory  of  attached  property 681 

of  sheriff  to  make  return  in  replevin 1715,  1716 

failure  to  make  return  to  mandamus 2073 

to  alternative  prohibition   2096 

to  certiorari  to  review 2135 

•  2.  Disobedience  and  misconduct  of  attorneys, 

non-payment  of  costs  imposed  on  attorney 545 

reviewing  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave 778 

8.  Disobedience  of  parties  and  witnesses. 

refusal  to  deposit  or  deliver  property  when  ordered 718 

disobedience  to  order  to  discover  books,  etc 808 

when  judgment  enforced  by  punishment  for. 1241 

withholding  possession  of  realty  from  person  adjudged  en- 
titled thereto 1675 

violation  of  order  restraining  waste  of  realty  sold  on  exe- 
cution   1443 

disobedience  to  order  restraining  waste  pending  action...   1681 

iion*payment  of  alimony  in  matrimonial  action 1773 

11.  Pbocxbdings  befoke  commissionebs;  awabd. 

intment  of  commissioners 3369 

Eualification  of  clerk,  etc.,  of  judge  or  justice 1024 
es  and  powers S370 

determination  of  compensation 3370 

benefits  not  to  be  deducted 8370 

compensation  for  railroad  iiroi)erty  taken  for  public  use 8370 
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Contempt  of  Covrt  —  Continued. 

II.  Contempts  punishable  civilly  —  Continued. 

3.  Dtsobedtence  of  parties  and  witnesses  —  Continue 
In  surrogate's  court, 

power  of  surfogfate  to  punish  for 2tfl 

enforcing  decrees  by  punishment  for 2S85 

commitment  does  not  bar  action  on  bond 2565 

disobedience  to  order  regulating  custody  of  property 

between  co-executors 2714 

undertaking  to  stay  commitment  pending  appeid.  2571^2561 

III.    PlOCESDINCS    TO   PUNISH    CONTEMPTS   OTHER   THAN    CKIMINAL. 

cases  to  which  provisions  apply 2206 

summary  punishment  of  contempts  in  presence  of  court 2287 

warrant  to  commit  without  notice  for  non-payment  of  money.  2208 

I.  Ofder  to  show  cause  and  warrant  to  attack  oWeuiwr. 

misconduct  at  trial  term  may  be  punished  at  special  term,  gjg 

order  to  show  cause 

warrant  to  attach  offender. 


notice  to  officer  to  return  mandate  or  show  cause 2$70 

order  or  warrant  may  be  made  out  of  court a7l 

order  and  warrant  j-etvrnable  at  term  of  court 2271 

referee  may  make  order  or  issue  warrant 2272 

referee's    order    or    warrant    may    be    returnable    before  ^^ 

referee  or  court   « . .  2272 

power  of  referee  on  order  or  warrant  returnable  before  

him ^ 2272 

order  is  motion  in  action  or  special  proceeding. gJS 

warrant  is  commencement  of  special  proceeding... 2273 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 2275 

sheriff  to  keep  accused  in  custody 2276 

physical   inability    of   accused    excuses   production   under  ^^^ 

warrant ^76 

accused  need  not  be  confined  in  prison 2276 

undertaking  to  procure  discharfre  pending  hearing jd^i 

warrant  not  to  issue  at^ainst  prisoner 2278 

habeas  corpus  to  produce  prisoner  to  answer 22r> 

undertaking  for  discharge  to  be  filed  with  rdo^ 2279 

%  Hearing  and  determination. 

Interrogatories  and  answers  of  accused ^SP 

production  of  proofs  at  hearing 2280 

determination  of  court   « ^^^ 

final  order  imposing  fine  or  imprisonment  or  both 2281 

prisoner  oroduced  on  habeas  corpus  toansWer  t6  be  re- 

mandea. 

warrant  of  commitment   

prisoner  produced  on  habeas  corpus  may  be  comnlitted  on 

discharge  from  tustody 

final  order  on  return  of  order  to  Show  Cause 

commttmeiit  upon  final  order  on  return  of  order  to  show 

cause 

K  C.omtnitntent  or  fine. 

fine  to  indemnify  for  damages  to  be  imposed 22S4 

payment  of  fine  indemnifying  for  damages  bars  actioai  by 

agreed  party 

fine  when  actual  loss  not  sustained 

corporation  may  be  fined •». 2284 

order  and  warrant  of  oommitment 

toss 


INDEX, 
Contempt  of  Court  —  Continued. 

III.    rROCEEDINGS    TO    PUNISH    CONTEMPTS,    ETC. —  ContinUCd. 

3.  Commitmcni  or  Una  —  Continued. 

commitment   until   offcn<lcr   has   performed   act   and  paid 

fine 2285 

length   of  imprisonment   where  offender   not  required  to 

perform  act   2285 

on  commitment  for  non-payment  of  alimony..,. Ill 

oommitment  for  violation  of  order  restraining  waste  of 

realty  sold  on  execution 1444 

discharge  on  undertaking   1440 

prisoner  to  be  confined 157 

damages  for  escape  ' 157 

release  on  inability  to  perform  or  pay  discretionary  with 

court 2286 

punishment  for  contempt  docs  not  bar  indictment 2287 

issuance  of  new  warrant  on  failure  of  accused  to  appear 

after  giving  undertaking   2288 

county  court  cannot  remit  fine 361 

orders  of  N.  Y.  city  court  may  be  executed  within  state..     338 

4.  Action  on  undertaking. 

order  for  prosecution  on  failure  of  accused  to  appear....  ^^ 

when  party  aggrieved  may  prosecute 

damages  recoverable  by  party  aggrieved 

order  for  prosecution  by  attorney-general  or  district  attor- 
ney  2290 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 
by  people 2200 

liability  of  sherifl^  for  insufficiency  of  sureties 2291 

Contlngrent  KMtutoH. 

holders  of,  necessary  parties  in  partition 1638 

when  vested  in  trustee  for  insolvent  debtor ..••....  2177 

sale  of  contingent  interest  of  infant 2348 

persons  of  class  as  defendants  in  partition 1538 

Contlnnance. 

See,  also,  "  Abatement  and  Revival;  "  "  Adjouknment;  " 
"  Assignment;  **  "  Parties." 

by  one  judge  of  proceedings  begun  before  another  in  New  York.  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc,  of  judge 52 

of  action  after  transfer  of  interest 756 

after  death  of  sole  party , 767 

Contract. 

Sec,  also,  "Specific  Peepormance;  "  "Vendor  and  Pur- 
chaser." 

no  imprisonment  for  money  due  on 16 

limitation  of  actions  on 382 

judgment  by  default  in  actions  on v- 430 

person  making  for  l>enefit  of  another  is  trustee  of  express  trust.  449 

joinder  of  causes  of  action  on 484 

counterclaims  in  actions   .* .  k  .>» .  .501 

warrant  of  attachment  in  action  for  breach 035 

cause  of  action  on,  may  be  attached 648 

offer  to  liquidate  damages  for  breach  conditionally 736 

refusal  of  offer  to  liquidate  damages 730 

costs  on  refusal  of  offer 737 

interpleader  in  actions  on  820 

joinder  of  claimants  on  motion  of  defendant 820 

interest  in  contract  for  land  may  be  reached  by  judgment  cred- 
itor's action. 1874,  1876 
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Contract  —  Continned. 

action  to  compel  conveyance  by  lunatic,  infant,  etc. •^'* 

sale  of  interest  in  contract  for  lands  to  pay  decedent's  debts..  *J7T!> 

reservation  of  trial  terms  for  actions  on 232 

Actions  for  breach  in  justices*  courts, 

jurisdiction   2*'*2 

warrant  of  attachment SWV* 

neglect  to  counterclaim  damages  bars  action 2947,  294S 

Contractor. 

defined 338S 

Contrlbntlon. 

between  defendants  when  realty  of  one  sold  on  execution 1481 

when  part  owner  of  property  redeems 1482 

order  of,  on  sale  of  realty  on  execution 1483 

enforcing  by  original  judgment  after  sale  on  execution 14H4 

preserving  lien  of  original  judgment 1^3 

entry  on  docket  to  preserve  lien  of  original  judgment 14S6 

Controversy,  Sabmlmiton  of. 

See  "  Submission  or  Controvbrsy." 

Conversion. 

limitations  of  actions  against  executors,  etc 383 

order  of  arrest  in  action  for 549 

in  justice's  court    2886 

warrant  of  attachment  in  action  for 635 

in  justice's  court  < 29(G 

action  by  people  for  conversion  of  public  funds 1969-1975 

Conveyance. 

subpoena  duces  tecum  to  produce  records 866 

deeds  acknowledged  or  proved  admissible  in  evidence 935 

record,  or  certified  copy,  admissible  in  evidence 935 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive.     938 
conveyances  proved  on  oath  of  interested  or  incompetent  witness 

not  admissible. :*•".* ^^^ 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

exemplication  of  record  witho^it  the  state  admissible  in  evidence.     947 

of  real  property  by  sheriff  under  order  of  court 718 

by  sheriff  on  sale  by  direction  in  judgment 1242 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold 1244 

sheriff's  deed  on  sale  of  realty  on  execution 1471 

relates  back  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  under  foreclosure 1632 

conveyance  of  property  of  infant  or  incompetent 2358 

not  necessary  on  sale  under  foreclosure  by  advertisement 24O0 

by  corporation  void  after  petition  for  voluntary  dissolution 2430 

on  sale  of  real  property  to  pay  decedent's  debts 2776-2778 

Co-operative  Insurance  Companies. 

change  of  name 2411,  2413,  2414 

Copyriclit. 

of  supreme  court  reports 249 

Coroner. 

punishment  of  misconduct 14 

not  to  practice  as  attorney « 

powers  when  sheriff  is  party  to  action 112 

any  one  of  coroners  may  act 173 

lOOO 


INDEX. 

Coroner  —  Continued 

arrest   of   sheriff   by    174 

county  treasurer  of  Erie  county  to  exercise  powers,  etc 18in 

how   sheriff   confined 17.1 

place  of  con4inement  of  sheriflF  deemed  a  jail    17(i 

sheriflF  entitled  to  jail  liberties  on  giving  bond   177 

liability   for  escape  of  sheriff    177 

may  prosecute  undertaking  of  sheriff  for  liberties   178 

duties  when  sheriff  is  plaintiff 179,  ISO 

liability   for   escape  of  prisoner    ISl 

duties,  etc.,  of  incoming  and  outgoing  coroners   1J*0 

limitation  of  action  for  non-payment  of  money  collected C8:> 

for  official  acts  or  omissions   l]S7i 

amendment   of   returns    725 

execution  to  be  directed  to,  when  sheriff  a  party 1:{(J2 

redemption  of  realty  sold  by  coroner  on  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner..  147.S 

fees 3,-^l(l 

to  be  taxed  on  demand  3287 

CorporatloB*. 

for  municipal  corporations,  sec  "  Municipal  Corporations." 

I.  In  general;   miscellaneous  provisions. 

"  domestic  corporation  "  defined 3343 

included  in  term  "  person  "  in  condemnation  law 3358 

included  in  "  body  or  officer  "  in  provisions  as  to  certiorari. .  2146 

may  be  fined  for  contempt 22S4 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  for  penalties  against  directors  and  stock- 
holders   of    moneyed    corporations 304 

stock   may  be   attached 647 

notice  of  levy  of  attachment  on 649 

to  furnish   certificate  of   defendant's  interest   when  stock  at- 
tached        660 

sale  of  attached   stock 708 

stock  deemed  assets  in  hands  of  executors,  etc 2712 

taking  deposition  of  officers  or  directors 872 

production  of  books  and  papers  on  taking  of  deposition 872 

subpcena  duces  tecum  to  produce  books  or  papers 80S 

service  of  subpoena  duces  tecum 868 

subordinate    officer    or    employee    may    produce    on    subpcena 

duces  tecum 809 

procuring    personal   attendance  of   officer   on    subporna    duces 

tecum 809 

examination    under    supplementary   proceedings   against   judg- 
ment   debtor 2441 

service  of  order  in  supplementary  proceedings... 2462 

corporations    prohibited    from    unlawfully    engaging    in    busi- 
ness  of  conducting   litigation 77 

II.  Proceedings  to  cuange  name. 

may  petition  for  change 2-110 

ccrtihcate  that  proposed  change  not  in  conflict  with  otner  cor- 
porations      24 1 1 

contents  of  petition   2-412 

notice  of  application    2A]'A 

petition,  etc.,  to  be  filed  with  secretary  of  stale 2-11.'? 

reservation  of  i)ruposcd  new  name  I»y  secretary  of  state 241.*{ 

order  authorizing    2414 

order  to  be  entered  and  papers  filed 2114 

publication  of  order 241 4 

affidavit  of  publication  to  be  filed  and  recorded   241.'» 

when  change  to  take  effect ^ 241  ,'► 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing       2410 

pending  actions  or  proceedings  not  affected " *^U 

county  clerk  to  report  changes  of  name  to  state  officers 2417 

chancres  to  be  published  annually  in   session  laws 2417 

validity  of  prior  proceedings  to  change  name  saved 2415 
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HL    AcnoXS    *T    AKD    ACAIVST. 

1.  Jmritdictiom. 

ot  Xcw  York  city  court ......••    90 

of  coonty  coort;   residence ***    jc 

of  city  court  of  Yonkcrs '.V.'.l'l'H'."  SSB 

of  justices'  conrts 


X  What  actions  lie. 

by  creditor  or  ofiicer  to  saspend  or  remore  officer.  .  1781  tSfi 
director  or   oflScer  to  be  suspended  or  rcmored    anW    ia 

action  by  attorney-general Igjj 

by  judgment  creditors  for  sequestration  of  property!  I  I !  I  VTSk 

judgment  creditor's  action  docs  not  lie  against --..J*J  183 

supplementary   proceedings  cannot   be  had  on    jnderac^ 

against .  T.  . MB 

provisions  relating  to  actions  to  detaimae  dbiai    to  V^i  " 

property   apply. •..,...  |«i 

3.  Service  of  process. 

attemi^t  to  commence  action  to  intermpC  statute  o£  Hnuta- 

tions -•••--...        391 

summons I-.TIIII'I     4fi 

by  publication    111111     -ISS 

in    j uslice's    court    -.-IIII  2K5 

injunction  order   --^'m     Q* 

aUernati%'e  mandamus    -...-.11'*'  3Pn 

precept  in  summary  proceedings  to  recover  possession '  of 

real   property    ,,  ^__      2*1^ 

citation  from  surrof^ate's  court 111111  5y 

by  publication    --.1111  2S^ 

4.  Pleading;  evidence,  etc, 

when  misnomer  waived •-•---•....  ITTT 

allegation  of  incorporation  in  complaint HI  1775 

when  proof  of  corporate  existence  necessary ..Ill  ITI* 

verification  of  pleadings -••...-  1 1 1  5S 

admissions  by  members  as  evidence  against. •-......1111  S39 

stockholder  not  to  act  as  juror •-1111  ll8t 

Bu  Actions  on  bills,  notes,  etc. 

preference  of  actions  on  notes  and  bills  of ---..      791 

against  corporations  issuing  bank  notes,  etc 1 1      791 

bills  and   notes  of   moneyed  corporations  excepted    froai 

statute    of    limitations 398 

extension   of   time  to  answer  or  demur  granted   only   on 

notice 3-75 

order  for  trial  to  be  served  with  pleading jjjg 

C  Receivers;  provisional  remedies. 

in  what  cases  receiver  may  be  appointed ISIO 

notice  of  application  for  appointment  of  receiver 1819 

order  of  arrest  in  action  against  agent  for   funds   ad»- 

applied 519 

damages  sustained  by  order  of  injunction  against  oflicer. .     m 
injunction  order  suspending  business  to  be  made  only  on 

notice ifina 

Cirder    restraining    director    or    officer    from    performinc 

dntict  to  be  made  only  on  notice • 
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III.  ACTIOMS    BY   AND   AGAINST  —  ContinUCfL 

7.  In  justices*  courts. 

jurisdiction 2865 

residence  for  purpose  of  jurisdiction. . .  .^ 2809,  2879 

service  of  summons   2879-2881 

order  of  arrest  against  agent  for  misappropriating  funds.  2886 

IV.  PROCSEOINGS   TO  SKLL,    MORTGAGE    OR   LEASE   REAL    PROPERTY. 

when  provisions  take  effect 3397 

to  be  had  pursuant  to  Code 8390 

jurisdiction  of  county  court 340 

contents  of  petition 3391 

verification   of  petition 3391 

notice  of  application 3392 

reference  to  take  proofs 3392 

hearing  of  application * 3392 

order  3393 

appearance  to  oppose  application 3393 

notice  to  creditors  of  insolvent  corporation SSM 

service  of  notices 3395 

power  of  court  to  make  necessary  orders 3396 

V.  Judicial  supervision. 

action  against  directors  and  officers  for  misconduct 1781 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for 

misconduct 1781.  1782 

action    against    officers    for    misconduct    to    be    brought    by 

attorney-general 1782 

sections  1781,  1782  do  not  affect  other  visitorial  powers 178."! 

libraries,  religious  corporations  and  schools  excepted  from...  1S04 

educational  institutions  excepted  from   IPO 4 

municipal  and  political  corporations  excepted  from 1804 

officers,  stockholders,  etc:,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in ^ 1807 

advertisement  for  claims  of  creditors 1807 

when  attorney-general  must  bring  action 1808 

appointment  of  receiver 1810 

VI.  Action  in  nature  of  quo  warranto. 

by  attorney-general  to  try  right  to  exercise  franchise 1948 

to  be  brought  in  name  of  people 1984 

joinder  of  relator  as  party  plaintiff 198ti 

relator  to  give  security  for  costs,  etc 198(5 

compensation  of  attorney-general  when  relator  party  to 1980 

triable  of  right  by  jury 1950 

all  claiming  to  exercise  same  franchise  must  be  joined 19,'>4 

witness  cannot  refuse  to  answer  incriminating  question WTut 

temporary    injunction 10r>5 

judgment  against  corporation  to  contain  perpetual  injunction.  lO.'i,') 

collection  of  costs  from  officers  and  members 1987 

VII.  ACTIOM   BY  PEOPLE   TO   ANNUL. 

municipal  and  political  corporations  not  subject  to IR'^4 

libraries,  rclitfloijs  corporations  and  schools  not  subject  to. . . .  1*'"'^)4 

educational  corporations  not  subject  to   lPn4 

by  attorncy-pencral  when  legislature  directs 1797 

by  leave  of  court 1798 

when  attorney-general  must  bring  action 1808 

grounds  of  action  by   attorney-general 1798 

application  by  attorney-general   for  leave 1790 

triable  by  jury  of  right 1 WM) 

judgment 1801 

to  enjoin  exercise  of  corporate  rights 1801 

to  provide  for  receiver,  account  and  diBtribnticn 1801 

1008 


L 


INDEX. 

Corporation*  —  Conttnved. 

VIL  Action  by  people  to  annul  —  Continued. 

temporary  injunction  orders . .'. ^5S 

|udgment-roll  to  be  filed  with  secretary  of  state 1803 

judgment  to  be  published 1808 

officers,  stockholders,  etc.,  may  be  compelled  to  testify ISOS 

injunction   staying   actions    by   creditors 1806 

creditors  may  be  brought  in 180T 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

VIII.  Actions  to  procure  pissolution. 

municipal  and  political  cor^rations  not  subject  to 1?04 

libraries,  religious  corporations  and  schools  not  subject  to. .. .   1fi04 

educational  corporations  not  subject  to l^M 

ground?  pf  dissolution    17Je» 

action  to  be  brought  by  attorney-general 1786 

when  attorney-general  must  bring  action 1808 

when  creditor  or  stockholder  may  maintain  action 1786 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general 1012 

when  referee  to  be  appointed  by  court 1012 

temporary    injunction 1787 

modifying  temporary  injunction 1787 

appointment  of  temporary  receiver;  powers 1788 

additional  powers  to  temporary  receiver ^  . . .  1780 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc.,  may  be  made  parties 179il 

judgment  to  provide  for  distribution  of   property 1793 

judgment  for   unpaid   stock   subscriptions,  when  stockholders 

are    parties 17W 

judgment   to   enforce   liability   of   dir«:tors   and   stockholders 

when  assets  insufficient   1795 

sections  1785-1795  do  not  affect  special  statutory  provisions...   179H 

appointment  of  referee 1012 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver : 1610 

IX.  Proceedings  for  voluntary  dissolution. 

"  stockholders  "  includes  "  members  '* 2431 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition 2419 

when  directors  or  stockholders  equal'y  divided 2420 

when  majority  of   stockholders  direct v.*  -  •  •  2420 

certain  corporations  excepted 2420 

contents  of  petition 2421 

inventory  and  schedule  to  be  annexed 2421 

verification  of  petition  and  schedule 2422 

presentation   of   petitioifl 2'fiS3 

order  to  show  cause 2^3 

appointment  of  temporary  receiver;  powers 2423 

injunction  staying  actions  by  creditors 2423 

appointment   of   referee 2423,  2426 

publication  of  order  to  show  cause. 2424 

servilee  of  order  to  show  cause  on  creditors  and  stockholders. .  2426 

hearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papers  to  court  or  referee..  2427 

amendment  of  schedules 2427 

motion  for  final  order .....•..., 
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Corporatloim  —  Continued. 

IX.  Proceedings    for  voluntary   dissolution  —  Continued. 

notice  of  motion  for  final  order 2428 

appointment  of  receiver   1810 

final   order   dissolving  and   appointing  receiver 2420 

power  of  receiver  to  hold  real  property 710 

relief  of  receiver  from  omissions   and  defaults 242*.) 

confirmation  of   acts  of  receivers 2421) 

transfers  of  iroi>crty   after  fumg  petition  void 2430 

commissions   of   receiver 2431a 

final   accounting  of  receiver   2431b 

ai)i)lication  by  attorney-general  for  ord<;r  to  show  cause....   2431b 

X.  Ekforcinc  stockholders'  liability. 

service  of  summons  on  stockholders  by  publication 438,  439 

misnomer  of  stockholder  defendant   1831 

jstctions  1790-171)5  do  not  affect  si>ecial  statutory  provisions..  llWi 

in  action  by  creditor  to  dissolve  corporation ^ 17W 

judgment   for   unpaid   subscriptions   when   stockholders 

ore  parties 171VI 

judgment  when   assets   are   insufficient 1795 

action  by  creditor  to  enforce  liability   1791 

account  of  property  and  debts  of  corporation 1792 

ap:  ortioning   liability    1792 

XI.   Foreign   corporations. 

d.  fin.  fl      8343 

vali'Iity  of  meeting  within  this  state  not  affected 1779 

1.  Jurisdiction. 

actions   against   ^ 1780 

by  one  foreign  corporation  aeainst  another 1780 

by   non-resident  against   1780 

of  N.  Y.  city  court 315 

2.  Scnice  of  process. 

of   summons   432 

on    designated   agent 432 

designation  of  agent  to  receive  service  of  summons  ....  432 

proof  of  designation  of  agent 432 

change  of  ])lace  of  service  by  designated  agent 432 

revocation  of  designation  of  agent 432 

of  summons  by  (luhlication  on .*  *  *  *    ^^*  439 

of  notice  of  sale  under  foreclosure  by  advertisement  .  .  23811 

of  surrogate's  citation  by  publication 2522 

3.  Actions  by  and  against, 

when   foreign  cori>oration  may  sue 1779 

cannot  sue  on  debt  invalid  by  laws  of  state  of  organiza- 
tion      1779 

verification   of   pleadincs 525 

allegation  of  incorporation , 1775 

director  or   officer   to  be  removed  only   in   action  by  at- 
torney-general         ^?-'?»  1812 

action  by  attorney-general  to  try  right  to  exercise  privi- 
leges within  state 1948 

books  nre  presumptive  evidence 929 

certified  cony  of  oook  mav  be  offered  in  evidence 930 

verification  of  copy  of  book  of 931 

security  for  costs 32(58,  3270 

judgment  by  default  on  service  by  publication 1217 
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Corporations  —  Gontlnned. 

XI.  Foreign   corporations  —  Continued. 
4.  Provisional  remedies;  rcccizyrs. 

attachment  in  actions  against   636 

in  justice's  court    2906 

unpaid  subscription  to  stock  may  be  attached 646 

when   judgment   enforceable   only   against   attached   prop- 
erty         707 

injunction  order  suspending  business  to  be  made  only  on 

notice    1809.  1«?12 

in  what  cases  receiver  may  be  appointed 1810,  1812 

Costs. 

judge  not  to  be  interested  in 47,       49 

I.    To    WHOM    AND    WHEN    AWARDED. 

when  plaintiff  entitled  of  course 322^ 

when  recovery  is  less  than  $50 322S 

against 4^efendant.  served  -vith  notice  of  no  personal  claim..     423 

to  defendant  of  course .^ 322^ 

in  New  York  and  Kings  counties  when  recovery  under  $500. . .  322S 

in  New  York  city  court  when  recovery  under  $2.^0 322^ 

in  Kings  county  court  wticn  recovery  under  $250 322S 

when    discretionary 32S0 

on  judgment  for  one  of  Several  defendants 3229 

when  several  actions  brought  on  same  instrument 3231 

when  different  parties  prevail  on  different  issues 3234 

increased  damages  not  ^^  carry  increased  costs ^57 

after  offer  of  judgment   by  defendant 73** 

after  offer  to  comprom^»te  counterclaim 739 

after  sufficient  tender 733 

when  tender  accepted 734 

tender  to  include  costs    o  date • 1^\ 

on  confession  of  judgi»»cnt 1275 

«h  submission   of  contP«)versy .^ 1280,  1281 

ftn  judgment  for  part  <  I  claim  admitted 511 

on  application  for  judgment  on  frivolous  pleading..... 537 

o/i  order  for  new  trial  for  failure  to  file  decision  within  time 

limited 1010 

#Not  awarded  against  municipal  corporation   unless  claim  pre- 
sented before  action 3215 

Against  person  suing  or  sued  in  representative  capacity 3246 

Hf  proving  genuineness  of  paper  after  demand  for  admission 

thereof 735 

^f   action    brought   on    discontinuance    in    justice's    court    on 

answer  of  title  3235 

6n  remission  of  fine  or  penalty  by  county  court 352 

as  condition  of  adjournment  of  trial 3255 

payment  of,  as  condition  of  exoneration  of  bail 6()1 

i»o  costs  at  trial  of  title  by  sheriff's  jury HX> 

n^t  to  be  taxed  in  proceedings  before  court  of  claims. .......     274 

c<Hin6el  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled  to  witness  fees 32S8 

attorney  testifying  for  client  not  entitled  to  witness  fees....  32S8 

II.  How  awarded;  judgment;  collection. 

decision  or  report  to  award 1022 

power  of  referee  to  award 1018 

clerk  to  insert  amount  in  blank  in  final  judgment 1231 

judgment  against  executors,  etc 1835,  1896 

III.  Amount. 

special    provisions   not    affected 3261 

•mount    of    costs    generally 3251 

amount   when   dtscrctionnry      3290 
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Costs  —  CoBtlnved. 

III.  Amount  —  Continued. 

upon  settlement  . 3200 

as  condition  of  adjournment  of  trial 3256 

when  recovery  less  than  $50 322S 

on    confession    of   judgment 1275 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 3301 

additional   allowance   in   difficult  cases 3253,  3254 

certificate  entitling  party  to  costs  or  increased  costs 324S 

disbursements  to  be  included 8256 

IV.  In   spbcxal  actions. 

In  aid  of  attachment. 

In  action  by  plaintiff 677 

Action  to  charge  joint  debtor, 

how  awarded IMl 

Action  to  determine  claim  to  real  property. 

on  defendant's  default 1045 

Creditor's  action  against  heirs,  etc. 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1839 

apportionment  among  defendants 1839 

Divorce. 

award  of,  by  interlocutory  iudgmcnt   1774 

docketing    interlocutory    juclgincnt    awarding 1774 

execution  not  to  issue  until  final  judgment  ..* 1774 

Dower. 

fees,  etc.,  of  commissioners  or  referee  to  admeasure....  1612 

Ejectment 

when   judgment   taken   against  one  subject   to   rights   of 

others 1518 

by  grantee  of  lands  held  adversely,  suing  by  grantor 1501 

Foreclosure. 

on    dismissal   of  complaint  on   payment   of  interest  and 

part   of  principal   due 1634 

additional  allowance  to  plaintiff  in  forclosure,  etc..  3252,  3254 

taxation  of 8408 

on  foreclosure  by  advertisement 2401,  2402 

Matrimonial  actions. 

allowance  for,  in  action  for  divorce  or  separation 176ft 

award  of,  in  divorce  or  sepaftttion 1769 

to  co-respondent   in  action   for  divorce 1757 

Mechanics'  liens. 

'  actions  to  foreclose  in  courts  of  record 8411 

in  courts  not  of  record 3411 

Partition. 

where  sale  has  been  had , 1679 

on  judgment  of  actual  partition 1559 

collection  against  unknown  owners  on  actual  partition....  1669 

fees  knd  expenses  of  commissioners.... 166Q 
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Costa  —  Continued* 

IV.  In    special  actions  —  Continued. 

Actions  by  or  against  state  or  public  oUtcer, 

action  by  state  for  benefit  of  municipality SS-SS 

action  by  people  on  relation  of  private  person. . . . ._ 3242 

on   consolidation  of    actions    by    people   against   different 

defendants IW® 

judgment  may  be  taken  against  state 19^ 

execution  not  to  issue  against  state 19R5 

payment  of  costs  against  state  or  public  officer 3241 

on  judgment  of  ouster  from  office 1956 

individual  liability  for  costs  of  action  in  nature  of  quo 

warranto   against   corporation 1987 

against  school  officer  or  supervisor 3244 

increased  costs  to  defendants  sued  for  official  acts. .  3258,  32S9 

V.  On  state  writs. 

on  alternative  mandamus  are  discretionary 2066 

on  peremptory  mandamus  to  be  awarded  as  on  motion 2066 

not  to  exceed  $50  and  disbursements 2066 

on  prohibition  to  be  awarded  as  on  motion 2100 

not  to  exceed  $50  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court 2143 

not  to  exceed  $50  and  disbursements 2143 

non-payment  punishable  as  contempt  when  awarded  by  final 
order 2007 

VI.  Of  motions. 

of  motion 779 

collection 779 

execution 770 

stay  for  non-payment 779 

taxation  on  final  judgment 779 

may  be  awarded  absolutely  or  to  abide  event 3236 

how  collected  when  awarded  to  abide  event. 779 

on  application  for  judgment  on  frivolous  pleading 537 

fees  of  referee  to  superintend  discovery  of  book 807 

proceedings  to  punish  for  contempt  not  affected 779 

VII.  Intbrlocutosy  costs. 

on  issue  of  law 3232 

collection 3233 

no  arrest  for  non-payment,  except,  etc 16 

award  of,  by  interlocutory  judgment 1231 

VIII.  On  appeal. 

provisions  not  applicable  to  costs  on  appeal 3237 

from  final   judgment 323^ 

from   interlocutory  judgment   or  order 3239 

on  appeal  to  supreme  court  or  appellate  division 3251 

damages  for  delay  by  way  of  costs  in  court  of  appeals.  .   3251,  3254 
expenses  of  reference  on   justification  under  undertaking  on 

appeal  to  court  of  appeals 1335 

on  appeal  by  plaintiff  from  Judgment  for  defendant  in  con- 

demnation    proceeding 337*1 

from  surrogate's  court 2549.  !Sf60.  ^T^S^ 

from    justice's    court 8047,  8060,  3063,  .<IO«ft.  3n«- 

on  new  trial,  on  appeal  from  justice's  court 307O.  307^ 

to  supreme  from  N.  Y.  municipal  court 3213 

tX.  Liability  pos  costs. 

special  provisions  not  affected 3250 

executor  or  administrator ••••••••'•••• 1836 
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Cofltfl  —  Contlniied* 

IX.  LxABiUTY  FOK  COSTS  —  Continued. 

transferee  of  cause  of  action •••••....  8247 

against  infant  plaintiff  collectible  from  guardian  ad  litem,  460,  8249 

guardian  ad  htem  o(  infant  defendant  not  liable 477 

poor  person  not  liable  for 461 

costs  to  poor  person  payable  to  attorney 467 

action  by  poor  person  not  stayed  for  non-payment  of  costs  of 

former    action 461 

action   by   executor,   trustee,   etc.,   against   beneficiary   to   re- 
cover costs 1916 

against  attorney  for  pleading  scandalous  matter 545 

imprisonment  for  non-payment  of  interlocutory  costs  awarded 

a^inst    attorney 15 

liability  of  attorney  when  defendant  entitled  to  require  se- 
curity   3278 

X.  In  special  pkocebdings. 

power  to  award:  amount •  • 8240 

when  person  recovering  deemed  a  judgment  creditor 2432 

Supplementary  proceedings, 

to  judgment  creditor ••••••• 2455 

to  judgment  debtor  ••••••• •• 2456 

Condemnation  proceedings, 

when  awarded  to  defendant  • • 8369 

against  defendant  on  trial  of  issues 3372 

ol  guardian,  committee,  etc 3372 

on  appeal  bv  plaintiff  from  judgment  for  defendant 3376 

when  awarded  to  owners 3372 

when  compensation  does  not  exceed  $50 3379 

additional  allowance  to  owners 3372 

on  discontinuance. 3374 

For  appointment  of  committee  of  incompetent, 

on  final  order  appointing  committee 2336 

on  dismissal  of  petition 2336 

of  proceeding  on  behalf  of  state. ••..... •••... 2323b 

Contempt, 

may  be  ordered  paid  out  of  recovery  on  undertaking 2290 

Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees 2250 

amount  in  proceedings  founded  on  forcible  entry  or  de- 
tainer.    22r>0 

execution.  •  • 2250 

Arbitration, 

on  entering  judgment  on  award.  ..•......•• 2378 

on  vacating  award 2377 

liability  for,  on  revocation  of  submission 2384 

To  discov^  death  of  life-tenant, 

when  awarded,  amount , 2316 

on  dismissal  of  petition • 2309 

Proceedings  by  insolvent  debtors, 

on  contested  application  for  discharge..* 2167 

on  petition  for  exemption  or  discharge  from  arrest 2193 
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Costs  —  Continued* 

X.  In    spbcial   procudings  —  Contimicd. 
To  enforce  liens  on  vessels, 

amount •••••••••••••••  S4Si 

XI.  Security  for  costs. 

when  defendant  may  require ....•• •  S268,  3200 

when  two  or  more  plaintiffs  sue • 3270 

when  discretionary  with  court...., 3271 

order  to  give  security 3272 

requisites  of  undertaking ', 3273 

notice  of  exception 3274 

notice  of  justification g74 

justification  of  sureties 3275 

allowance  of  undertaking 3275 

order  for  additional  security 3276 

dismissal  for  failure  to  give 3277 

liability  of  attorney  for  costs 3278 

provisions  applicable  to  special  proceedings 3279 

Jn  New  York  city  court. 

notice  of  exception  to  sureties • 3168 

notice  of  justification •• 3168 

XII.  Taxation. 

how  taxed 3262 

clerk  to  insert  amount  in  judgment 3262 

when  additional  allowance  to  be  computed  by  clerk ^^ 

notice  of  taxation 3263 

in  N.  Y.  city  court • 3161 

may  be  taxed  without  notice 3264 

notice  of  retaxation   3264 

order  for  retaxation ^^ 

review  of  taxation 3266 

duty  of  taxing  officer 3206 

affidavit  as  to  disbursements 3267 

fees  to  be  taxed  on  demand 3287 

XIII.  In  surrogate's  court. 

discretionary,  except,  etc 2SB% 

only  actual  expenses  when  estate  less  than  $1,000 2967 

costs  awarded  by  decree  include  disbursements 2550 

to  be  fixed  by  surrogate  and  inserted  in  decree 2550 

upon  orders « 22^ 

collection  of 2556 

on  motion  for  new  trial  before  surrogate 2561 

of  course  to  successful  party  on  trial  by  jury 2568 

on  jury  trial  same  as  in  supreme  court 2560 

may  be  made  payable  by  party  or  out  of  fund 2567 

unsuccessful  contestant  of  probate  not  entitled  out  of  estate..  2658 
stenographer's  minutes  on  probate  contest  may  be  charged  on 

estate 2568 

of  proceeding  to  compel  payment  of  funeral  expenses 2720 

of  reference  of  disputed  claim  against  decadent's  estate 2718 

on  appeal 2589 

same  as  in   supreme  court 2660 

from  order  on   motion  for  new  trial 2519 

discretionary  allowance  on  contested  and  uncontested  deerees.  8561 

trial  fee  for  each  day  exceeding  two 2561 

additional  allowance  for  preparing  and  settling  scooanta 2562 

•llowance  upon  sale  of  real  property  to  pay  decedent't  debt. 

is  in  lieu  of  commissions •••••••••.•  ••••.^••••« 
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XIII.  In  surrogate's  court  —  Continued. 

lees  of  appraiser  •••••• 2565 

of  referees  same  as  in  supreme  court 2566 

of  officers  for  services  same  as  in  supreme  court 2566 

of  witnesses  same  as  in  supreme  court 2566 

surrogate  not  to  charge  or  receive  fees 2567 

mileage  of  surrogate  for  taking  testimony  out  of  court 2567 

fees  for  copies  of  papers 2567 

XIV.  In  justices'  courts. 

to  prevailing  party 3074 

what  costs  consist  of 3074 

when  allowed  to  neither  party 3075 

on  judgment  after  verdict  or  decision :)014 

on  judgment  of  nonsuit 3013 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 2d56 

in  action  of  replevin 3075 

on  demurrer 3077 

amount  limited 3076 

taxation 3078 

increased  costs  in  actions  on  official  acts 3079 

on  judgment  for  one  of  several  defendants 3080 

recovery  of  costs  wrongfully  collected 8081 

on  decision  for  person  answering  in  proceeding  for  sale  of 

stray. 3096 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment 3154 

guardian  ad  litem  of  infant  plaintiff  liable 2887 

guardian  ad  litem  of  infant  defendant  not  liable 2888 

tees  on  attachment  for  defaulting  witness 2972 

payment  of,  on  service  of  notice  of  appeal. 3047 

setting  off  costs  and  recovery  on  determination  of  appeal ....  3059 

costs  below  included  in  disbursements  on  appeal 3060 

of  appeal  when  new  trial  ordered 3063 

to  whom  awarded  on  appeal 3066 

amount  of  costs  on  appeal 3067 

•ward  of,  on  new  trial  on  appeal 3070 

•mount  on  new  trial  on  appeal 3073 

on  oflFer  to  compromise  after  return  on  new  trial 3072 

New  York  municipal  court. 

on  appeal  to  supreme  court  3213 

Brooklyn  justice's  court. 

on  removal  of  action  to  county  court  of  Kings 2934 


ITowBterclalin. 

See,  also,  "  Pleading." 

answer  may  set  up   500 

when  allowed  e 501 

in  actions  on  assigned  claims   502 

by    trustee 502 

by  defendant  sued  in  representative  capacity 505 
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on  decedent's  debt  in  action  by  executor,  etc. ••••••••• BOt 

limitation  of  action  must  be  pleaded  in 413 

cannot  be  founded  on  title  barred  by  adverse  possession 366 

on  cause  barrx.d  by  limitation 307 

several  counterclaims  may  be  pleaded 507 

each  to  be  separately  stated 607 

equitable  counterclaim  may  be  pleaded 007 

verification  of  counterclaim  only 627 

provisional  remedies  on 720 

plaintiff's  offer  to  compromise 738 

in  action  for  divorce  or  separation 1770 

in  action  to  charge  joint  debtor  not  served 1938 

demurrer  to,  see  "  Demurrer." 

reply;  contents 514 

judgment  for  failure  to  reply 515 

reply  may  set  up  two  or  more  avoidances 517 

striking  out  for  disobedience  to  order  for  discovery  of  books*  etc  808 

deemed  action  for  purpose  of  trial  by  jury 974 

judgment  on 503 

demand  for  affirmative  relief  on 509 

judgment  for  affirmative  relief  on 504 

on  counterclaim  for  less  than  plaintiff's  demand 512 

execution  on  judgment  against  executors,  etc ..•• •  506 

In  New  York  city  court, 

what  may  be  pleaded ••••••••••  8174 

In  justices'  courts. 

answer   may  set   up 2938 

when  allowed 2945 

demurrer 2909 

of  party  suing  or  sued  in  representative  capacity.  1 2946 

when  ncRlcct  to  plead  bars  action 29I7»  2D4H 

j  udjfment 2940 

in  summary  proceeding  to  dispossess 2241 

voanties. 

seal   of  comuy  elerk  seal   of  county 2S 

proof  of  acts,   resolutions,   etc.,   of  supervisors 941 

cxcepti'd    from    judicial    sutjorvision 18<H 

nt>t  subject  to  action  to  dissolve  or  annul  corporation 1S<M 

jurisdictitm  of  surrogate's  court  in  new  or  altered 2470,  24>'> 

preference  of  actiiwis  by   or  against 7!>l 

jurors  not  disqualified  because   residents  or  taxpayers llTl) 

order  of  arrest  in  action  for  funds,  etc.,  of W9 

attachment  in  action  to  recover  funds  of 6.'»7 

action  by  state  to  recover  public  funds,  see  "  AIvnicipal  Corpo- 
rations." 

excepted  from  jurisdiction  of  justice's  court 2^rt3 

supcrvivors   need  not  give  security   on  appeal lol.l 

taxpayer's  action  to  prevent  illctjal  acts V.^Si 

officers  may  sue  on  cause  arising  before  term V)'*(\,  VYIS 

action  acainst  officers  on  causes  arisinc  before  tbrtr  term.    1027,  llftN 

jurisdiction  of  justice's  court  over  actions  bv  or  ap.^inst  f>fficers.  2^r:> 

costs  when  action  brought  by  state  for  benefit  of  county X1A3 

Countv  charf^rs. 

printing   of    calendar    2^ 

exnenscs  (»f  proceedings  to  remove  attorney    (W 

stenogmi'l'crs'   silari.:s,   ft    s.    etc 88 

5;.I.?rie'-   of   cri"rs.    interiTcters,   and   court  attendants,   in 

Oueen«:    c«ninly 91,   M.  96 

salaries  i>{  sU  iiotVaiOiers 35Ji-.*^l 

C()mi.cn«5ation  of  cl.  rks  in  «urr..gat«'M  oflTice 2fUt8 

books  for  rucurJ  of  not^  <<)  of  p«ndency  of  action 1672 


INDBX. 

Conntr  Cleric* 

when  included  in  tenn  "clerk" • IMS 

■eal  is  seal  of  supreme  and  county  courts • • 27 

is  seal  of  county 28 

provision  for  new  seal. 80 

appointment  of  special  deputy  clerks  to  attend  terms 89 

destruction  of  papers  by  order  of  court 21 

designation  of  new  jail  to  be  filed  with •  136 

to  serve  designation  of  jail  on  sheriff 137 

certificate  of  sheriff's  election 182 

annual  return  of  changes  of  name 2418 

duties  in  foreclosure  by  advertisement 2390»  2399,  2403,  3304 

judgment  book;  entry  of  judgments 1236 

docket  books;  docketing  judgments 1246-1272 

9           entry,  etc.,  of  judgment  by  confession 1276,  1276 

docketing  transcript  of  justice's  judgment 3017,  3021,  3022 

judgment  of  Albany  city  court  and  Troy  justice's  court..  3226 

Authentication  of  transcript  from  justice's  docket  book 939 

issuing  execution  on  justice's  judgment 804S 

homestead  exemption  book 1398 

record  of  certificates  of  execution  sales 1439 

notices  of  pendency  of  action 1672,  1674 

orders  appointing  receivers  in  supplementary  proceedings.  2470 

wills  of  real  property 2638,  2634 

to  make  and  certify  to  searches 961 

without  charge  to  certain  state  officers 3290 

subpoena  duces  tecum  to  produce  records 866 

fees  generally 3304 

in  New  York  and  Kings  county 8306 

to  be  taxed  on  demand 8287 

salaried  clerks  to  account  for  fees 8286 

Covntr  Co-operative  Insurance  Companies. 

change  of  name 2M11,  2418,  2414 

Connty  Conrt. 

construction  of  provisions  relating  to 8843 

new  trial  in,  on  appeal  from  justice's  court,  see  "Justice  or 
THE  Peace;  '*  "  New  Teial.*' 

costs  when  several  actions  brought  on  same  instrtnnent 8281 

appeals  from,  to  appellate  division 1840,  1867 

I.  Constitution  of  couit. 

a  court  of  record 9 

seal  of  county  clerk  is  seal  of  court 27 

always  open  for  business 366 

justice  of  supreme  court  may  make  orders  in 364 

county  judge  of  another  county  may  make  orders 364 

appointment  of  terms  356 

place  of  holding  terms 366 

adjournment  of  term  to  another  place 855 

publication  of  appointment  of  terms 866 

drawing  and  notification  of  jurors 357 

clerks  to  county  judges  of  Kings .369 

appointment  and  compensation  of  stenographers 368.  801 

stenogranhers  for,  in  Kings  and  Queens  counties  ••..•••«••  350 

interpreters   for,  in  Kings  county • 360 

JLl.  Jurisdiction. 

jurisdiction    .    .     ; 840 

rcsid«n««  of  domsstie  corporation *  •  341 
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Conatr  Covrt  —  Continued. 

II.  Jurisdiction —' Continued. 

jurisdiction  co-extensive  with  supreme  court ••••>••••••  848 

may  send  process  to  any  county • 847 

power  to  appoint  receiver 718 

may  authorize  guardian  or  committee  to  agree  to  partition . . «  IGOO 

over  applications  by  insolvent  debtors  for  discharge,  exemp- 
tion, etc 2150,  21*.  2201 

appointment  of  trustee  for  criminal  prisoner 2219 

over  person  and  property  of  incompetent  persons 340,  2320 

proceedings  for  change  of  name 2410 

new  action  after  pica  of  title  to  realty  in  ju&ticc's  court 20rN> 

account  of  district  attorney  to   1INJ>^ 

non-resident    plaintiff   to    give    security    for   Cf-'^ts 3208,  ?12»a» 

costs  in  Kings  county  when  recovery  under  ?250 3228 

III.  Powers  and  duties  op  county  judge. 

if  jud^e  disqualified,  special  proceeding  to  be  continued  in  ad* 

joimng  county.  .  52 

has  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over  actions  in 348 

disability  of  county  judge 342 

may  appoint  temporary  court-house 43 

designation  of  temporary  jail  by 135,  136.     144 

to  attend  drawing  of  jurors 1044,  1046 

when  to  act  as  surrogate  during  vacancy  or  disability 2484 

when  and  where  to  hold  surrogate's  court 2506 

compensation  when  acting  as  surrogate 2493 

ex  parte  orders  by 772,     773 

may  make  order  for  service  of  summons  by  publication 440 

may  grant  order  of  arrest 5W 

power  of  jud^e  in  special  proceedings. 340 

to  remit  forfeited  recognizances 350,    851 

to  remit  fines  and  penalties 850.  351,     3f»3 

notice  of  application  to  remit  fine  or  penalty....     352 

costs  on  rcmi*^sion^ 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.     3.%3 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to  grant  order  to  take  deposition  within  state 872 

to  grant  order  to  take  deposition  without  state 880 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state 915 

to  issue  habeas  corpus  to  testify 2000-2011 

to  issue  habeas  corpus  or  certiorari  to  inquire,  etc.  2017,  2018 
to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved.  2054 

to  take  bail  pending  appeal  on  habeas  corpus  or  cer- 
tiorari   20C0,  2061 

duty  to  issue  habeas  corpus  or  certiorari  without  application..  202S 

summary  proceedings  to  dispossess  before 2234 

supplementary  proceedings  may  be  brought  before 2434,  2554 

I^^  Removal  op  actions  to  or  prom. 

to  supreme  court  on  disability  of  county  judge 842 

to  supreme  court  to  change  place  of  trial 843 

effect  of  order  of  removal , 844 

appeal  from  order  of  removal 844 

stay  of  proceedinRs  to  permit  removal 345 

process,  undertakinps.  .♦-.  tn  f  imnaired  by  removal 846 

to,  from  local  courts  of  H-.i.l-on.  Utica  and  Oswego 8200 

itom  justice's  court  to  Kings  county  court 88M 
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County  Treamirer. 

fines,  recognizances,  etc.,  collected  by  district  attorney  to  be  paid 

to 1967 

when  to  be  public  administrator  ^.r  officio   2665 

may  apply  for  appointment  of  temporary  administrator 2670 

fees. 3321 

provisions  relatinjf  to  sheriff's  bond  anply  to  actions  on  bond...  1S89 

to  exercise  powers  of  coroners  in  Erie  county   181a 

Court  funds. 

to  receive  money  paid  into  court 745 

title  to  securities  representing 749 

action  by,  on  securities 749 

transfer  of  securities  on  death,  etc 750 

books  of  account  752 

annual  report 753 

to  receive  money  paid  into  surrogate's  court 2537 

service  of  order  to  pay  money 1887 

leave  to  sue  on  bond  for  failure  to  pay  money,  etc 1887 

commissions  on  money  paid  into  court 3821 

Court  of  Appeals. 

I.  Powers;  terms;  opficers,  etc. 

a  court  of  record 2 

seal  continued 27 

governor  may  change  place  of  holding 38 

judge   not   disqualined  when   policyholder   of   insurance  com- 
pany   46 

power  to  make  rules 103 

times  and  places  of  holding  terms 190 

may  be  held  in  any  building 197 

adjournments 197 

appointment  of  officers  198 

clerk  of  court  to  give  bond 109 

to  take  oath 199 

office 199 

to  anpoint  deputy   200 

powers  and  oath  of  deputy  clerk 200 

.  clerk  may  employ  assistants 201 

appointment  of  special  deputy  clerk 201 

of  clerks  for  judges 202 

offices  for  j  udgcs    203 

reports  of,  see  *'  State  Reporter." 

fees  of  clerk 3300 

clerk  to  account  for  and  pay  over  fees 3283 

II.  Jurisdiction. 

appeals  from  final  judgments  and  orders 190 

appeals  from  orders  granting  new  trials  on  exceptions 190 

questions  allowed  and  certified  by  appellate  division 190 

no  apj)cal  in  actions  in  other  than  supreme  court,  etc.,  unless 

certified 191 

from    unanimous    judgment    of    affirmance    in    certain 

cases,  unless  .••llowed   ^ 191 

limited  to  review  of  questions  of  law 191 

decision  that  finding  of  fact  is  supported  by  evidence 191 

III.  Appeals  to.     See  "  Appeals. —  III.     To  court  of  appeals/' 
Conrt  of  ClainiM. 

I.  Constitution;  judges;  officers,  etc 

a  court  of  record • ••••  9 

teal.  * * •••••« •••••••  90fl 
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Conrt   of  Clalmii  —  Contlnned* 

I.  Constitution;  judges;  officers,  etc. —  Continued. 

constitution  of 2fi3 

appointment  of  judges    263 

quorum       2(Sl 

appointment  of  clerk   2611 

of  stenoRraplier 2<iG 

of  marshal 260 

sessions IS'S 

when  must  view  premises  affected ^ . .  26** 

sheriff  to  furnish  rooms 26? 

attendance  of  sheriff  at  sessions 26f» 

fees  of  sheriff  for  attending  sessions 26S 

expense  of  procuring  testimony  on  commission 27'J 

report  to  legislature 271 

annual  report  to  comptroller   27S 

shall  not  practice  law  nor  act  as  referee 2T5I 

salary   of  judges    279 

of  officers 2S«C 

II.  Jurisdiction;  procedure;  determination. 

jurisdiction    2»M 

notice  of  intention  to  make  claim 264,  27C 

rules    263 

procedure     ISTj 

attorney-Rentral  to  rcircscnt  state    27C 

superintendent  of  public  works  to  assist  in  canal  claims 27(1 

canal  claims  to  be   filed   with   superintendent 2~rt 

compromise  .  .    270 

consolidation,  intcrvcntidn,  etc 2R1 

substitution  of  parlies 2sl 

may  order   additional  parties  brought  in 2S1 

summons  or  citation  to   additional   parties    2S1 

service  of  summons  or  citation 2^1 

power  to  render  judgment  against  parties  summoned 2*^1 

record  of  proceedings    271 

new  trials 2»m 

costs  not  to  be  taxed    274 

judgments    2t2> 

interest   on   judgments    261t 

payment  of  judgments    269 

judgment   bars   further   claim  or   demand 260 

execution  on  judgment 260 

lien  of  judgment  on  real^  property    '. 260 

docketing  judgments  of,  in  county  clerk's  office 269 

vacating  and  modifying  judgments    265 

III.  Appeals  prom. 

from  orders   and   judgments    275 

time  of  taking  appeal    276 

notice   of  api>eal 276 

service  and  settlement  of  case    277 

practice 275 

questions  reviewable 275 

preference  of  appeals 27S 

judgment .* 273 

Coart-Honae. 

sale  of  liquors  in,  prohibited    32,  33 

change  of  place  of  holding  court   38-43 

designation   of  temporary 43 

trial  elsewhere  than  at  court-bouse    37 

Conrts. 

See,   also,    "  Officers." 
judges,   see  "  Judgf.s." 
rules    of,    see    "  Ki'x.rs." 

punishment  of  contcmj-t,   so   "  (  ontempt   of  C*»URr." 
llcO 
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Courts  —  Continued* 

I.  Gbnekal  psoviuoni. 

referred  to  in  this  act 1-8 

jurisdiction  and  powers  continued 4 

sittings  to  be  public,  except,  etc 6 

not  to  sit  on  Sunday,  except,  etc 6 

adjournment  on  Saturday  to  be  over  ^Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 2S 

judge  out  of  office  may  settle  case  or  exceptions 2S 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings 26 

seals 27-30 

adjournments 34-36 

failure  or  adjournment  does  not  abate  action,  etc 44 

judges  not  to  practice 49 

attendants 05-99 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc 725 

what  included  in  "  body  or  officer  '*  in  provisions  as  to  cer- 
tiorari to  review,  etc 2146 

II.  Courts  of  record. 

enumerated 2 

power  to  issue  subpoenas  to  witnesses 7 

to  administer  oaths  7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued •. 27 

rooms,  fuel,  etc.,  to  be  furnished 31 

liquors,  etc.,  not  to  be  sold  in  court-house 32 

punishment  for  sale  of  liquors .S.? 

adjournment  to  future  day 34 

of  term  for  absence  of  judge 35 

of  term  by  direction  of  judge 36 

trials  elsewhere  than  at  court-house 87 

governor  may  change  place  of  holding 38,       30 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  another  place 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  term <<n 

trial  terms  for  actions  on  contract 232 

appointment    of   criers    01 

sheriff  to  act  as  crier 92 

attendants 95-!' > 

compensation 331 '] 

clerks  of  judges  disqualified  as  referees,  commissioners,  etc..  1021 

III.  Courts  not  of  record. 

enumerated 3 

limitation  of  action  on  judgment  of 3fi2 

attempt  to  commence  action  in,  under  statute  of  limitations. . .  400 

jurisdiction  of  action  to  foreclose  lien  on  chattel 1737 

Co^enanta. 

of  seizin,  when  cause  of  action  accrues  for  breach 381 

against  incumbrances,  when  cause  of  action  accrues  for  breach.  381 

Creditor. 

of    decedents,    see    "  Decbdents*   Estates;  "   "  Executors  and 
Administrators." 

term  defined  in  surrogate's  practice 2514 

pubUcition  of  ordtr  to  prcwnt  claimt • 7M 

xior 


INDEX. 
Creditors'  Actions. 

I.    BV   JUDGMENT   CREDITOR  TO    DrSCOVER    AND    APPLY    PROPERTY. 

jurisdiction  of  county  court   340 

maintainable  on  return  of  execution  unsatislicd 1871 

to  reach  surplus  value  of  homestead   140*2 

to    enforce    execution    for    necessaric^,    wages,    etc..    against 

earnings,  trust  income,  etc 1291 

docs  not  lie  against  domestic  corporation 1879 

relief  procurable  in   1871 

joint  property  may  be  reached 1871 

property  exempt  from  execution  cannot  be  reached 1879 

trust  fund  created  by  third  person  cannot  be  reached 1879 

earnings  within  sixty  days  cannot  be  reached 1879 

to  what  county  execution  must  have  issued 1872 

what  property  may  be  reiched 1873 

interest  in  executory  contract  for  land  may  be  reached 1874 

how  interest  in  land  contract  applied 1875 

temporary  injunction  restraining  transfer  or  payment 1876 

receiver  may  be  appointed 1877 

how  discovery  compelled    1878 

cancellation  of  notice  of  lis  pendens  on  security 1674 

II.  Against  debtor's  next  of  kin,  legatee,  heir  or  devises. 

when  action  lies  1837 

excepted  from  jurisdiction  of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1837 

Against  legatees  and  next  of  kin, 

""next  of  kin  **  defined 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1839 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 
fendant. .  . 1839 

recovery  against  one  only  limited  to  proportionate  share.  I&IO 

requisites  to  recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1S42 

Against  heirs  and  devisees. 

liability  of  heirs  and  devisees 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

•f  letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 184.'> 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election  to   prosecute   action    notwithstanding  decree  for 

sale  of  realty  to  pay  debts 1W5 

action  to  be  joint   1^16 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account  of  executor,  etc.,  evidence  of  insufficiency  of  as- 
sets.    1848 

requisites  to  recovery  against  devisee 1849 

recoveries  from  personalty  to  be  deducted 1850 

recoveries  from  heirs  to  be  deducted  from  recovery  against 

devisees 1850 

complaint  must  describe  lands  with  common  certainty  and 

state  value 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

^  defendant 1852  • 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
judgment  not  lien  cm  realty  aliened  before  filing  of  notice 

of  lis  peml.'nx ' 1853 

pefsoriil  judgtnetit  wher  Mid  aliened liBM 

action  not  luipended  by  infancy •  i 
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Creditors*  Actions  —  Continued. 

II.  Agaikst  debtor's  next  of  kin,  legates,  etc. —  G)ntinu»  . 
Against  heirs  and  devisees  —  Continued. 

execution  against  infant  suspended  for  one  year 1858 

liability  for  debt  expressly  charged  on  realty  not  atfected.  1859 

General  provisions. 

preference  among  debts  of  decedent 1855 

unpaid  prior  claims  exceeding  value  of  property  a  liefence.  1856 

recovery,  proportionate  only,  when  equal  claims  exist .. .  1866 

defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1857 
relief  when  defendant  takes  or  inherits  in  more  tjian  one 

capacity 1860 

Crier. 

not  to  practice  as  attorney 62 

appointment  of,  for  courts  of  record 01 

sheriff,  etc.,  may  be  required  to  act  as 92 

need  not  attend  trials  at  chambers 239 

at  term  of  appellate  division ; , 242 

Crimes  and  Criminals. 

punishment  of  crimes  created  by  actt 3S46 

See,  also,  "  Misdemeanos." 

I.  Criminal  actions. 

criminal  action  defined  . .  -. 8836 

civil  and  criminal  remedies  not  merged 1899 

trial  may  be  continued  beyond  term 45 

preference  of » .  790 

civil  pleading  not  to  be  used  as  proof  in 6'J", 

deposition  in,  for  use  without  the  state 91-i 

privilege  of  physician,  etc.,  when  crime  committed  on  infant.  834 

II.  Care  of  property  of  criminal  prisoner. 

application  for  appointment  of  trustee. 3219 

when  application  may  be  made 2219 

to  what  court   2219 

who  may  apply 2220 

creditor  applicant  to  relinquish  security 2221 

contents  and  verification  of  petition 2222 

subpoena  to  enable  petitioner  to  make  petition ^  <..... .  2222 

copy  of  sentence  to  be  presented  with  petition 2223 

affidavit  of  petitioner , 2223 

order  appointing  trustee  ^ 2224,  2225 

order  to  show  cause 2224 

service  of  order  to  show  cause 2224 

hearing  on  return  of  order  to  show  cause 2225 

payment  of  debt  or  security  therefor 2225 

title  vested  in  trustee   2226 

exemplified  copy  of  order  may  be  recorded  as  deed , ».    2336 

removal  of  trustee 2227 

appointment  of  new  trustee 2227 

support  of  wife  and  family 2228 

surrender   of   property  by  trustee   on   death   or   discharge  of 

prisoner 2229 

applicable  to  prisoners  sentenced  before  enactment 2230 

III.  Civil  remedies  by  and  against  criminals. 

convicted  prisoner  to  give  security  for  costs  as  plaintiiT.  8268,  3289 

relief  of  bail  on  arrest  of  defendant   for  crime 600 

deposition  of  person  under  sentence  for  felony 877 

habeas   corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 
Corpus.*' 

1109 


INDKX. 

OrlMftes  and  Criminals  —  Continued. 

III.  Civil  kembdies  by  and  against  criminals  —  Contintted. 

attachment  in  contempt  not  to  issue  against  prisoner 2278 

habeas   corpus    to   produce  prisoner   to  answer   for  contempt 

punishable  civilly 2278 

prisoner  may  be  committed   for  civil   contempt  on  discharge 

from  custody : 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to  be  remanded 

civil   punishment   for  contempt   does   not  bar  indictment   for 

same  misconduct 2287 

IV.  Disqualifications  and  disabilities. 

suspension  or  removal  of  attorney  on  conviction 67 

conviction  of  infamous  crime  disqualifies  as  executor 26L2 

incompetent  to  receive  letters  of  administration 2861 

conviction  does  not  disqualify  witness 832 

may  be  used  to  impeach  credibility  of  witness. 8S2 

witness  not  required  to  give  testimony  tending  to  accuse  of. .     837 

disability  by  imprisonment  to  move  to  vacate  judgment 1291 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  imprisoned 1646 

imprisonment  interrupts  limitation  of  action  for  real  property.  875 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 396 

exception  of  imprisonment  from  limitation  of  action  for  dower.  1686 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 

tion 2125,  2126 

Crinalnal  ConTersatlon. 

included  in  term  "  personal  injury  "... 3343 

sittings  of  courts  may  be  private 5 

competency  of  plaintiff's  wife  to  testify 831 

limitation  of  actions   384 

costs  when  recover3r  is  less  than  $50 3228 

jurisdiction  of  justice's  court 2863 

Crops. 

deemed  assets  in  hands  of  executor,  etc • 2712 

Croas'Aetlons. 

leave  to  defendant  to  commence 760 

jurisdiction  of 760 

original  and  cross^actions  to  be  tried  together 760 

removal  of  original  action  to  court  where  cross-action  pending..  760 

Ornelty. 

ground  for  separation   1762 

Curtesy. 

tenant  b^,  necessary  party  in  partition 153S 

division  m  partition  when  curtesy  exists  in  undivided  share....  1663 

action  for  waste  against  tenant  by 1651 

accepUnce  of  gross  sum  on  sale  for  decedent's  debts 2793 

D. 
Damages. 

I.  AiSEiBifENT  OP.     See,  also,  "Assessment  of  Di» maces.'* 

rate  recoveraMe 1206 

jury  to  assess,  in  action  for  money 1183 

on  default  1215 
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Dan&affes  —  Continued. 

I.  Assessment  op  —  Continued. 

notice  of  assessment  to  defendant  in  default • 1210 

demand  for  notice •  •  • 1319 

motion  for  new  trial  for  excessive,  etc 990 

on  judgment  absolute  of  court  of  appeals 194 

IL    MXTIGATIOH. 

evidence  in  mitigation  at  inquest 586 

pleas  in  mitigation  636 

proof  of  mitigating  circumstances  in  libel  and  slander S35 

pleading  matter  in  mitigation  of 508 

III.  Rkcovesy  xk  actions  and  special  proceedings. 

limitation  of  actions  for  injury  to  property  or  person 382-885 

of  action  for  encroaching  wall 1499 

order  of  arrest  in  action  for 549,  550 

when  part  only  of  statutory  penalty  recoverable 1898,  1964 

special,  need  not  be  alleged  or  proved  on  slander  of  female. .  1906 
action  barred  by  payment  of  fine  on  contempt  imposed  as  in- 
demnity   2284 

measure  in  action  for  causing  death  by  negligence 1904 

on  vacating  injunction  •......••••.... 617,  &2^,  624 

Offer  to  liquidate. 

offer  conditionally. • ••  '^^ 

refusal  of  offer ••••••• .•••.. j37 

costs  on  refusal • 737 

Vexatious  suits.  ^^ 

in  name  of  fictitious  party •••  1900 

in  name  of  another 1900 

treble  and  increased  damages  for.. 1901 

Against  witness. 

for  disobedience  to  subpoena.. ...••.•• 858,  866 

in  justice's  court 2979 

On  bonds,  undertakings  and  recognisances. 

in  action  on  bond  for  jail  liberties 165 

measure 167 

on  penal  bond  1915 

on  forfeited  recognizance 1966 

for  breach  of  bond  or  contract  in  action  in  N.  Y.  city 

court 316 

Dower, 

for  withholding,  may  be  recovered  in  action  for  dower...  1600 

measure 1600,  1601 

recoverable  against  grantee  of  husband. 1601 

when  property  claimed  in  severalty 1602 

against  heir  who  has  aliened  land 1603 

MJectment. 

what  recoverable. 1681 

rents  and  profits  part  of 1407 

satisfaction   of   damages    for  encroaching    wall    transfers 

title. 1409 
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Damages  —  Continaed. 

III.  Recovery  in  actions  and  spEaAL  proceedings  —  Continaod. 
Replevin. 

ascertaining  on  default 1729 

verdict,  etc.,  to  state 1726 

for  oepreciation  of  chattel  by  defendant 1722 

trustees  holding  over  without  consent 16M 

Nuisance 1662 

Trustees  holding  over  vfithout  consent •  1664 

Action  to  determine  claim  to  real  property, 

for  withholding  possession 1644 

Mandamus, 

to  relator. 2068 

on  alternative  mandamus •••••• ••« 


Against  usurper  of  oMce, 

action  for. ISSS 

Action  by  state  for  public  funds. 

for  misappropriating  public  moneys  vest  In  people 18TS 

By  strays, 

for  trespasses  by  straying  animals. 3086 

for  malicious  seizure  of  alleged  strays 3096 

for  willfully  setting  animal  at  large 3099 

entire  when  several  animals  trespass 310O 

/n  justice's  court, 

jurisdiction  over  actions  for. 2862 

in  replevin 2931 

must  be  fixed  by  verdict 2931 

liability  of  delinquent  witness 2979 

IV.  For  oppicial  or  quasi-official  acts. 

for  irregularity  in  sale  of  realty  on  execution.... •»...  1436 

for  taking  exempt  property,  are  exempt  from  execution 1394 

for  bribing  or  making  gift  to  juror 1194 

against  juror  for  taking  gift  or  bribe 1199 

measure  of,  for  escape  of  prisoner  committed  for  contempt...  157 

for  escape  of  civil  prisoner 158 

V.  Double;  treble  and  increased. 

jury  to  find  single,  and  court  to  increase 1184 

decision  or  report  to  specify  single,  and  direct  judgment  for 

increased lOOT 

Increased  damages  not  to  carry  increased  costs 3257 

double,  for  concealing  or  withholding  attached  property TOR 

treble  for  failure  to  separate  prisoners 125 

for  arrest  of  witness  in  violation  of  privilege 863 

for  waste , 1655 

for  waste  in  action  against  co-tenant 16K,  1658 

or  single  for  cutting  trees,  etc 1668 

for  forcible  entry  or  detainer 16R9 

and  increased  damages  for  vexatious  litigation 1901 

lor  taking  illegal  fees , 


INDEX. 

t>afe«« 

mistakes  in,  cured  by  verdict,  etc.,  and  judgment. • ••••    TU 

proceedings   to   discover    death   of  tenant   for  life,  see  "lAWU 
Tenant." 

presumption  of,  from  absence  for  seven  years 841 

disposition  of  lunatic's  property  on  death 2344 

surviving  executor  may  act   2682 

successor  appointed  on  death  of  sole  e::ecutor 2693 

of  executor  not  to  affect  execution  of  decree  for  sale  of  realty. .  2770 

death  of  witness  to  will  to  be  shown  on  probate 2619 

proof  of  handwriting  of  deceased  witness,  to  will 2620 

I.  Action  for  damages  por  causing. 

right  of  action  conferred 1902 

who  may  maintain   1902 

limited  to  two  years 1902 

for  whose  beneBt : I 1903 

"next  of  kin"  defined 1870,  1905 

measure  of  recovery  1904 

interest  to  be  added  from  date  of  death 1904 

excepted  from  jurisdiction  from  justice's  court 2863 

no  appeal  to  court  of  appeals  from  unanimous  affirmance 191 

II.  Effect  on  pending  actions  and  proceedings. 

1.  Of  judge. 

continuance  of  special  proceeding  before  successor...  62,      58 

filing  undertaking  on  death  of  justice 8052 

hearing  appeal  without  return  on  death  of  justice 8056 

proof  of  proceedings  before  deceased  justice  of  peace....     940 
proof  of  judgment  after  death  of  justice 8155 

2.  Of  attorneys, 

proceedings  on 69 

service  of  notice  of  appeal,  when  attorney  dead 1302 

8.  Of  parties.     See,  also,  "  Abatement  and  Revival." 

general  provisions  not  to  affect  special  provisions 762 

testimony  of  deceased  person  at  former  trial 830 

estate  of  party  jointly  liable  npt  discharged 758 

exoneration  of  bail  b^  death  of  defendant 601 

of  member  not  to  affect  action  against  unincorporated  so- 
ciety  1920 

cause  of  action  in  replevin  survives 1730 

action  for  wrong  not  abated  by  death  after  verdict,  etc..     764 

court  may  order  action  abated 701 

no  extension  of  time  within  which  action  is  to  abate 78-1 

extension  of  time  to  continue  action  prohibited 784 

continuance  by  or  against  survivors. 758 

on  death  of  sole  party 757 

successor  of  public  officer,  receiver  or  trustee  may  con- 
tinue.       766 

substitution  of  successor 766 

proceedings  to  bring  in  party 760 

appointment  of  administrator  on  application  of  party  to 

action 2660 

substitution  on  death  of  party  to  partition 1588 

severance   of   action   on    death   of  defendant   jointly  and 

severally  liable 758 

of  ejectment  on  death  of  plaintiff  or  defendant....  1622 
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Death  —  Continiied* 

II.  Effect  oh  pending  actions  and  proceedings  —  Continued. 
8.  Of  parties  —  Continued. 

verdict,  etc.,  after  death  void 76B 

judgment  by  confession  not  to  be  'entered  after  defend- 
ant's death 1275 

judgment  to  be  entered  on  death  after  verdict,  etc 763 

entry  of  judgment  after 1210 

effect  of  entry  of  judgment 1210 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  judg- 
ment.       785 

motion  to  set  aside  judgment  after 12S4 

extension  of  time  of  heir,  etc.,  to  appeal 785 

appeal  after  death  of  adverse  party 1207 

failure  to  substitute  on  death  of  party  pending  appeal 1298 

order  of  substitution   1280 

appeal  from  surrogate's  court  after ^I' 

proceedings  in  surrogate's  court  on  death  pending  appeal.  25T5 
revocation  of   submission  to  arbitration  by   death   before 

award 23S2 

proceedings  in  arbitration  on  death  after  award 2383 

4.  As  affecting  executions. 

new  execution  on  death  of  debtor  after  arrest 1403 

homestead  exemption  continues  after  death  of  owner....  1400 

1408 

issuance  after  death  of  judgment  creditor 1876 

issuance  and  levy  after  death  of  judgment  debtor...  1379-1381 
leave  to  issue  for  possession  of  real  property  after  death 

of  defendant 1376 

enforcing  execution  on  death  of  sheriff 1388 

conveyance  on  death  of  sheriflF  after  sale  on  execution. ...  1475 
on  death  of  coroner,  etc.,  after  sale  on  execution..  1478 

Debts. 

of  deceased  person,  see  "  Decedents*  Estates." 

term  defined  in  surrogate's  practice 2514 

Decedents'  Estates. 

See,   also,   "  Executors  and   Administrators;  "   "  Lbttcbs 
OF  Administration;  "  *'  Letters  Testamentary;  **  "  Su«* 
rogate's  Court;  "  "Wills." 
action  to  establish  or  impeach  will,  sec  "  Will." 
actions  by  or  against  executor  or  administrator,  see  "  Executors 
AND  Administrators." 

Jurisdiction  of  surrogate  over 2472 

"  person  interested  "  defined   2514 

estate  of  incompetent  to  be  administered  as  if  no  committee  ap- 
pointed  2344 

appointment  of  receiver  pending  action  for  partition,  distribu- 
tion or  to  construe  or  establish  will *. 1869 

action   for  share  of   witness  to  will   excepted  from  jurisdiction 

from  justice's  court   286S 

action  for  share  of  child  born  after  will  excepted  from  jurisdic- 
tion of  justice's  court , 2863 

I.  Property  and  assets. 

liability  of  persons  takinf^  possession  without  authority 2706 

powers  of  temporary  administrator  over  real  property 2876 

term  "  assets  "  defined   2514 

what  deemed  assets  and  personalty 2712 

tpportionment  of  rents,  annuities  and  dividends .« ST20 
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Decedents*  Estates  —  Continued* 

I.  Property  and  assets — Continued. 

discharge  or  bequest  of  demand  against  executor   not  valid 

against  creditors 2714 

decree  directing  payment  is  evidence  of  assets 2562 

sale  of  personal  property 2717 

sale  of  uncoUectible  demands  and  assets 2710 

1.  Inventory  and  appraisal. 

appointment  of  appraisers  2711 

appraisal 271 1 

inventory 2711 

contents  of  inventory 2714 

supplemental  inventory  of  subsequently  discovered  prop- 
erty  2714 

return  of  inventory 2715 

compelling  return 2716 

attachment  for  disobeying  order  to  return 2716 

liability   of    executor,   etc.,    for   uncollected    demands   in- 
cluded in   inventory 1833,  1834 

when    inventory    may    be    contradicted   In    action    by   or 
against  executor,  etc 1882,  1884 

2.  Proceedings  to  discover  property. 

petition  and  affidavit 2701 

to  whom  petition  presented  in  surrogate's  absence   270^ 

citation 270? 

order   requiring   attendance 2708 

service  oip  citation  and  order 2708 

examination 2709 

as  to-  personal  transactions  with  decedent 2i00 

punishment  tor  refusal  to  answer 2700 

<l!siriissal  on  verified  answer  claiming  title '. .  2700 

decree  to  deliver  property   2710 

tcniiinatic  n  of  proceedings  on  controverted  facts 2710 

3.  Partition. 

when  executors  or  administrators  necessary  parties 1538 

direction  for  sale  free  from  lien  of  debts 1538 

payment  into  court  on  sale  in  partition  free  from  debts..  1538 

withdrawal   of   shares   of   proceeds 1538 

II.  Clatms  and  debts  against. 

"  creditor  "    defined 2514 

"  debts  '•     defined 2514 

Judgment  entered  after  death  of  party  establishes  debt ^*l\(S 

debt  not  discharged  by  naming  debtor  as  executor 2714 

decedent's   realty   not   bound    by  judgment   against   executor, 

unless,    etc 1823 

Judgment  against  heir  or  devisee  bars  action  against  executor.  1821 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property... .  1380 

1.  Proof  and  adjustment  of  claims. 

advertisement    for    claims    2718 

proof  of  claims   2718 

reference  of  disputed  claim   2718 

procedure  on  rctcrcncc '^I^^ 

powers  and  compensation  of  referee •^I^^ 

costs  of   reference    'JTlS 

judgrnent  on  reference 2718 

citation  to  claimants  to   present  claims 271Sa 
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DeeeileBfs*  Eatatea  —  Continued* 

n.  Claims  and  debts  against  —  Continued. 

1.  Proof  and  adjustment  of  claims  —  Continued. 

compromising  or  compounding  claims .•,......  3T19 

liability  for  claims  not  presented  pursuant  to  advertise- 
ment   2718 

rejected  claims  under  $50  excluded  from  justice's  court..  2863 

2.  Order  of  preference  of  debts. 

order  of  preference 27lg 

funeral  expenses  preferred  over  all  other  claims 2729 

action  against  executor  does  not  give  preference 2719 

rents  may  be  preferred  to  benefit  estate 2719 

8.  Compelling  payment. 

petition 2722 

citation  on   petition 2722 

wben  petition  to  be  dismissed 2722 

proceedings  to  compel  payment  of  funeral  expenses 2729 

III.  Sale  of  eeal  pRorERTY  to  pay  debts.     See  "  Salb  of  Rxax. 

PmOPERTY." 

allowance  of  costs  of  proceeding 25(Ct 

allowance  of  costs  on  sale  is  in  lieu  of  commissions 2564 

IV.  Accounting. 

on  revocation   of  letters 2603,  26(N$ 

by  executor,  etc.,  of  deceased  executor 2606 

continuance  of  accounting  on  death  of  excputor  after  citation.  gS06 

intermediate    accounting 2725 

when   judicial   settlement   may   be   required 2726 

by  temporary  administrator  may  be  compelled  at  any  time '2726 

who  may  petition  for  compulsory  accounting 2727 

citation  on  petition    2727 

order  to  account   2727 

attachment  for  disobeying  order 2727 

revocation  of  letters  for  failure  to  account 2727 

supplementary  citation  on  compulsory  accounting 2727 

consolidation  of  voluntary  and  compulsory  accountings 2727 

voluntary  on  petition  of  executor,  etc 2728 

citation 2728 

affidavit   to   account 2729 

vouchers 2729 

examination  of  accounting  party 27g> 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator  to  be  allowed 27^ 

amount   of   commissions 2730 

commissions  not  allowed  when  will  provides  compensation....  27^ 

executor,  etc.,  may  prove  claim  against  decedent 27^1 

statute  of  limitations  suspended  as  to  claims  of  executors,  etc.  2731 

effect  of  judicial  settlement 2742 

decree    for    payment   and    distribution 2743 

V.  Payment  of  legacies:  distribution. 

"  next   of  kin  '*    defined 1870,  2514 

exemption    for    widow    and    children 2713 

proceedings  for  neplect  to  set  apart  exempt  property 2724 

relief  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 
action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share   of    property 1868 

judgment  of  divorce  destroys  right  to  distributive  share.  1750,  1760 
when  legacies  payable 2T21 


INDEX. 

Deeedenta'  Batatea  —  Contlniied. 

V.  Payment  op  legacies;  distribution  —  Continued.  ' 

abatement  of  legacies  for  insufficiency  of  assets 2721 

order  of  distribution - 2732 

wlien  next  of  kin  of  deceased  husband  or  wife  deemed  also 
next  of  kin  of  deceased 2732 

S;)resentation  amonfl[  collaterals 2732 
vanccments  to  be  included  in  diatribution 2733 

what  deemed   in   advancement 2733 

distribution  of  estates  of  married  women 2734 

delivery  of  property  in  lieu  of  money 2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

{payment  of  legacy  or  share  of  infant. ..'. 2746 
cgacy  or   share   of   unknown   person  to   be  paid   into    state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  years 2748 

petition  to   compel   payment 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed •.  2722 ' 

decree  for  payment  on  giving  security 2723 

VI.  Cbeditor's  action  against  next  of  kin,  legatees,  heirs  and 

DEVISEES. 

when  action  lies 1887  • 

excepted  from  jurisdiction  of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1837 

Against  legatees  and  next  of  kin. 

"next  of  kin"  defined 1870 

may  be  against  one  or  all 1888 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1839 

sneriflTs    fee   on   execution   may   be   taxed    against   e^ch 

defendant 1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to   recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  devisees. 

liability 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of    letters ! 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election    to    prosecute    notwithstanding    decree    for    sale 

of  realty 1845 

must  be  joint 1846 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account   of   executor,   etc.,    evidence   of   insufficiency   of 

assets 1848 

requisites  to  recovery  against  devisees. 1849 

recoveries  from  personalty  to  be  deducted 1850 

recoveries    from    heirs    to    be    deducted    from    recovery 

acrninst  devisees 1850 

complaint  to  describe  lands  with  cohimon  certainty 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1862 

preference  of  Ken  of  judgment   over  individual  debt  of 

defendant 1862 

Jaigment  not  lien  on  realty  aliened  before  notice  of  Its 

^ndfnt  or  entry  of  judgment 1868 
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Decedents*  Bstatea  —  Continued* 

VI.  Cibditor's  action  against  next  of  kin*  btc.-^  Contlntted. 
Against  heirs  and  devisees  —  Continutdm 

personal  judgnment  when  lands  aliened .••••...  18M 

action  not  suspended  by  infancv 1868 

execution  against  infant  suspended  for  one  year 1868 

liability  for  debts  charged  on  realty  not  affected.. 1869 

Central  provisions. 

preference  among  debts  of  decedent 186S 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1866 
recovery    proportionate    only,    when    other   equal    claims 

exist 1866 

credit  for  prior  or  equal  claims  paid  by  defendant 1867 

relief  when  defendant  takes  or  Inherits  in  more  than  one 

capacity 1800 

Deeelt, 

as  ground  for  attachment 686,    637 

as  ground  for  order  of  arrest 640 

in  justice's  court   •. 2896 

Deeislon. 

defined 8613 

I.  Form  and  contents. 

on  reference  of  whole  i.ssuc.  report  of  referee  stands  as 1228 

what  to  contain  on  trial  of  whole  issues 1022 

must  state  facts  and  conclusions  and  direct  judgment 1022 

to  award  costs 1022 

requests  for  rulings  of  court 1023 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,    etc 1020 

on  trial  of  demurrer,  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  to  be  entered.  1021 

may  direct  final  judgment  on  failure  to  plead  or  amend.  1021 

in  ejectment  to  state  nature  of  plaintiff's  estate. 1510 

in  proceeding  for  voluntary  dissolution  of  corporation 2426 

on  trial  of  issues  in  condemnation  proceedings. 3307 

of  surrogate  to  state  separately  facts  and  conclusions 2546 

In  city  court  of  New  York. 

form   of 31T3 

demand  for  special  decision  stating  findings  of  fact  anJ 
law 8173 

II.  Kf.nditton:  filing;  entry  op  judgment. 
>                   time   limited    for   decision   of   motion    for   or   to   vacate   pro- 
visional  remedy 719 

when  to  be  rendered  or  filed 1010 

in  action  for  divorce,  etc * 1774 

new  trial  for  failure  to  file  within  time  limited 1010 

costs  upon  new  trial  for  failure  to  file 1010 

rendition  of,  on  alternative  mandamus 2083 

time  for  filing  in  city  court  of  New  York 8173 

action  for  wrong  does  not  abate  by  death  after  decision  made.  704 

entry  of  judj?ment  on  death  of  party  after  decision 763 

void,  if   rendered    after  narty's   death 706 

entry  of  judgment  on,  when  whole  isstie  referred 1228 

interest  from  time  of  making  to  be  included  in  judgment 123.S 

to  be  inserted  in  judgment  roll ,^ 1022.  12C7 
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Decision  —  Conttniied. 

III.  Exceptions;  appeal.     See,  also,  "  Exceptions." 

notice  of  exception  to • • .  004 

case  not  required  on  appeal  on  exceptions  to  decision 908 

to  finding  of  fact  not  supported  by  evidence 003 

lleclaratlons. 

Sec,  also,  "  Admissions." 

of  party  not  sufficient  ground  for  annulling  marriage 1753 

Decree. 

**  decree  "  in  surrogate's  proceedings  defined 2550 

See  "  Surrogate's  Court." 

Deeds. 

Sec,  also,  "  Conveyances." 
appointment  of  guardian  by,  see  "  Guardian." 

appointing  guardian  to  be  recorded 2851 

convcvances  acknowledged  or  proved  admissible  in  evidence. . . .  035 

record,  or  certified  copy,  admissible  in  evidence 035 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive. .  936 

proof  on  oath  of  interested  or  incompetent  witness  not  sufficient.  9*16 

demand   for   admission   of  genuineness   of .....' 735 

costs  of  proving  after  demand  for  admission  of  genuineness 735 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible  in   evidence 947 

eflFect  of  conveyance  of  property  of  infant  or  incompetent 235fi 

on  sale  of  property  to  pay  decedent's  debts 2776*- 2778 

sherifTs  deed  on  sale  of  realty  on  execution 1471-1478 

relates  back  to  time  of  sale  on  execution 1440 

Default. 

when  clerk  may  enter  jud^ent  by 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.  1207 

entry  of  judgment  by  clerk  on  verified  complaint 1213 

by  clerk  on  unverified  complaint 1213 

judgment-roll  on  entry  of  judgment  by 123'j 

notice  of  application  for  judgment  on,  in  N.  Y.  city  court 3161 

no  appeal   from  judgment  or  order  by 1204 

judgment  by  default  in  ejectment  conclusive  after  three  years. ..  1526 
title  in  partition  to  be  ascertained  before  interlocutory  judgment.  1545 
defendant  in  partition  cannot,  under  section  445,  defend  judg- 
ment on  service  by  publication 1557 

judgment  by,  in  action  to  determine  claim  to  real  property 1645 

recovery  of  dower  by  default  of  guardian  of  infant 1605 

ascertaining  damages  on,  in   replevin 1720 

judgment  by,  in  matrimonial  actions 1774 

proof  on  default  in  action  to  annul  marriage 17.Vt 

in  action  for  divorce 1757 

motion   for  new  hearing  on   interlocutory  reference  or  inquisi- 
tion    1232 

relief    from 79H 

relief  within  one  year  against  judgments,  orders,  etc t24 

no  appeal  lies  from  decree  or  order  of  surrogate's  court  on 2568 

In  justice's  court. 

new  trial  on  appeal  from  judgment  by  default 8064 

plaintiff  to  prove  case  on  defendant's  default 2088 

proof  on,   after   order  of  arrest 2908 
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Defects* 

Sec,  also,  "  Amendment;  **  "  Mistake.** 

when  cured  by  verdict,  etc.,  and  judgment 721 

supplying  defects  in  proceedings. 722 

immaterial  errors  to  be  disregarded 723 

tp  be  supplied  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc 723 

in   surrogate's    court 2538 

supplying  defects  to  perfect  appeal  from  surrogate's  court 2875 

jurisdiction  of  surrogate's  court  not  affected  by 2474 

Defendfliiits. 

may  be  designated  by  fictitious  name 451 

designation  of  unknown  persons  as 451 

leave  to  commence  cross-action 760 

judgment  granting  affirmative  relief  to 1204 

two  or  more  executors,  etc.,  of  same  decedent  considered  one 

person .' 1817 

I.  Appearance  by.     See  "Appearance." 

II.  Necessary  and  proper  parties.    See  *'  Parties.** 

III.  Defences  and  pleadings.    See  "  Answer;  "  "  Cottntbeclazm ;  ** 
"  Demurrer;  "  "  Pleading." 

Dellnltlona. 

action   8333.  3343 

action  of  ejectment 3343 

affidavit   3343 

"annulled"   as  applied  to  warrant  of  attachment 3343 

assets 2514 

body  or   officer 2146 

clerk 3343 

contractor , 3398 

counterclaim 501 

creditor 2514 

criminal   contempt 8 

debts 2514 

decision  3343 

decree   . * 2550 

determination 2146 

distinct  parcel  of  real  property 3343 

domestic   corporation 3343 

entry   of   judgment 1296 

failure  of  proof 541 

final    order 2550 

foreign    corporation '. 3343 

funeral    expenses 2749 

general  and  special  verdict 11S6 

improvement 3396 

incompetent   persons ; 2320 

inheritance 2514 

injury  to  property 3343 

intermediate   account 2514 

intestate 2514 

issues 963 

judge   3343 

judgment 1200,  3343 

judgment    creditor 3313 

judgment  creditor's  action 3343 

judicial    settlement 2514 

letters    of    administration 2514 
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Deflnltlons  ^-  Gontlnved. 

lienor 880S 

laborer 8S08 

mandate 8343 

materialman 8396 

motion 768 

next  of  Idn 1870.  1906,  2514 

notify,  as  used  with  respect  to  jurors 8848 

order TW,  2566,  8843 

owner .• 8358.  8868 

person 8358 

person    interested 2614 

personal   injury 8843 

personal  property 2514 

prooerty 713 

public   improvement 8396 

real  property 2614,  3358.  8898 

report 8348 

resident,  for  purpose  of  jury  service  in  New  York  county 1080 

special  proceeding 3834,  8343 

sub-contractor 8898 

surrogate 2514 

testamentary  trustee 2514 

trial  f uror 8343 

trial  tury 8843 

trustee  of  express  trust 449 

upon  the  letum  of  a  citation 2514 

will 2514 

Dtfttisiad. 

for  relief,  see  "AwswKa;**  "  Complaiht;  *'  "  CouKTKacLAiM.** 
notice  of  appearance  and,  see  "  Appbakanci." 

limitation  of  actions  when   demand   essential 410 

for  admission  of  genuineness  of  document 735 

costs   of   proving  genuineness  of   document   after   demand   for 

admission    thereof 735 

before  action  on  official   bond 1891 

Dexnnrrer. 

See,  also,  "  Pleapiho.** 

need  not  be  verified « 03S 

to  be  subscribed  by  attorney 55,  421 

appearance  of  defendant  by 421 

pleading  of  defendant 487 

service  of,  before  expiration  of  time  to  api>ear 422 

extension   of  time  to  demur  in  action  against   corporation   on 

bill  or  note 1778 

to  amended  pleading 643 

I.   To  COMPLAINT. 

grounds  of 488 

must  specify  grounds  of  objection 490 

defendant  may  demur  to  all  or  to  part 492 

waiver  of  objection  by  failure  to  demur 499 

answer  to  causes  not  demurred  to 492 

grounds  of  objection  not  appearing  on  face  to  be  pleaded  by 

answer 4fi6 
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Denmrrer  —  Contliiiied* 

II.    To  ANSWBK. 

when  plaintiff  may  demtir 494 

to   partial   defence   in « 506 

to  counterclaim,  grounds  of 495 

must  specify  grounds 496 

for  lack  of  capacity  of  defendant  to  recover 495 

III.  To  RCTLY. 

when  defendant  may  demur • 496 

IV.  In  mandamus. 

to  alternative  writ 8073 

grounds  of 2076 

to  return  to  alternative  writ 2076 

service 2061 

V.  Trial;  judgment,  ktc. 

judgment  on  frivolous  demurrer »••«•«.••• 537 

forms  issue  of  law 964 

where  triable 976,    990 

•          order  for  trial  to  be  served  with,  in  action  against  corpora- 
tion on  bill  or  note 1778 

decision  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment 1021 

may    direct    final   judgment,    on    failure    to    plead    or 

amend   , 1021 

award  of  costs  on  judgment  on 3232,  3233,  3239 

amount  of  costs 3251 

in  justice's  court 8936 

costs  on  demurrer  in  justice's  court 3077 

VI.  Pleading  over;  amendment. 

leave  to  plead  or  amend  after  decision 497 

severance  of  causes  of  action  improperly  united. 497 

amend.Tient  on  decision  in  justice's  court , ^ 

Denimla. 

See  "  Answer;"  "  Reply/* 
in  answer  in  justice's  court 

Deposit. 

See,  also,  "  Payment  into  Court." 

court  may  order «... 717 

disobedience  to  order 718 

in  lieu  of  undertaking  on  appeal 1^96,  2675 

DepoaltloniB. 

justices  of  cit^  court  of  New  York  may  take 826 

issuing  commission  from  city  court  of  New  York 8172 

expense  of  procuring  testimony  on  commission   for  use  before 

court  of  claims ^ .....  ^ 272 

surrogate  may  take*  testimony  of  infirm  witness  out  of  court. . . .  2539 
may  order  testimony  of  infirm  witness  to  be  taken  before  surro- 
gate of  another  county 2540 

order  of  reference  by  surrogate  to  take  testimony  of  infirm  wit- 
ness  in   another  county 2541 

costs  for  taking  deposition , 3251 

costs   for  drawing    interrogatories 8251 

fees  of  witnesses  on  deposition  for  use  in  another  state 8319 

fees  upon  commission  from  justice's  court  deposition 
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DepoaltloBS  •>•  Continued. 

to  take  testimony  o£  hospital  physicians  in  actions  for  personal 

injuries wO 

reference '. 086 

I.    TaKXN   AVD  to   BB  U8BO  WITH  IK   THB  STATE. 

applies  to  surrogate's  court 2688 

whose  depositions  may  be  taken; 870 

at  whose  instance  taken 870 

of  witness  not  a  party 871 

application 872 

contents  of  affidavit 872 

to  whom  application  made 872 

to  examine  officers  or  directors  of  corporation. 872 

production   of  books  and  papers   of  corporation 872 

order  for  examination ', 873 

order  may  limit  examination 878 

order  may  require  physical  examination  in  action  for  personal 

injuries 873 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered 874 

compelling  attendance  of  witness 874 

service  of  order 876 

examination  of  witness 876 

commitment  for  refusal  to  be  examined  or  to  answer 876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  judge. . .  877 

groduction  of  prisoner  under  sentence  for  felony 877 
abeas  corpus  to  bring  up  prisoner  to  testify,  see  ."  Habbas 

Corpus." 

stipulation  for  deposition  by  consent .' 879 

subpoena  on  stipulation  for  examination 879 

rules  for  examination '»,.,  880  . 

manner  of  taking  and  returning  deposition 880 

refusal  to  answer  before  referee 880 

may  be  read  in  evidence 881 

witness's  inability  to  attend  must  be  proved 882 

equivalent  of  oral  testimony 883 

objections  may  be  made  at  trial 883 

original   affidavits   presumptive   evidence   of   compliance    with 

statute  . 884 

for  use  on  motion .- 885 

affidavit  for  deposition  to  be  used  on  motion 8SS 

subpoena  to  witness  on  order  for  deposition  on  motion 885 

appointment  of  referee  to  take  deposition  on  motion ^ . .  885 

reisident  witnesses  to  be  examined  within  county  of  residence.  886 
non-resident    witnesses    to    be    examined    in    county   wherein 

served  . , 886 

II.  Taken  without  for  use  within  state. 

applies   to   surrogate's   court 2638 

when  commission   to  issue 887,    888 

who  may  be  examined 887 

order  for  commission  pending  appeal  or  motion  for  new  trial.  889 

to   whom   application   made 889 

to  be  made  on  notice « , 889 

order  may   impose  terras 889 

order  by  judge  out  of  court  to  be  entered  with  clerk 890 

settlement  of  interrogatories 891 

governed  by  general  rules  of  practice 891 

interrogatories  to  be  annexed  to  commission 892 

directions  for  return  of  commission  to  be  indorsed  by  judge.  892 
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Depositions  —  Continued. 

II.  Taken  without  for  use  within  stats — Continutd. 

to  be  returned  through  post-office  unless  otherwise  directed..  809 

commission   to  examine  orally 80S 

when  open  commission  may  issue 8M 

oral   examination    prohibited    when   adverse   party  infant   or 

committee 880 

open    commission    prohibited   wiMn    adverse   party    tnCant  or 

oomnrittee 886 

notice  of  examination  upon  oral  <|ue8tiatts ......^.•••.  806 

upon  open  commission •••  806 

to  whom  open  commission  directed MT 

who  may  be  examined  on  open  comnissiosi' • 88T 

return  of  open  commission 80T 

order  directingr  deposition  to  be  taken 808 

before  whom  depositions  may  be  taken  under  order 808 

notice  of  taking  depositions  on  order 800 

how  deposition  taken  without  interrogatories. . . . .  ^ 000 

right  of  party  to  examine  when  taken  without  intenogmtories.  000 

copy  of  statute  to  be  annexed  to  commission  or  order. . .  800,  001 

oath  to  be  administered  to  witness 001 

examination  to  be  reduced  to  writing  and  subscribed 001 

exhibition  or  copy  to  be  annexed  to  deposition 001 

deposition  to  be  subscribed  by  commissioner,  etc 001 

and  exhibits  to  be  annexed  to  commission  or  order. . . .  001 

to  be  inclosed,  sealed  and  returned 001 

msiy  be  executed  by  one  of  two  or  more  oommisstoaers,  etc. .  001 

certificate  of  execution  to  be  subscribed  and  annexed 002 

form  of  certificate  of  execution 002 

certificate  of  execution  is  sufficient  return 006 

return  oY  commission  by  agent 004 

when  agent  sick  or  dead OOR 

commission  with  depositions  and  return  to  be  filed 806 

transmission  by  mail 007 

to  be  filed  when  returned  by  mail 007 

order  for  commission  on  consent 008 

to  be  retained  in  office  of  clerk 000 

parties  may  inspect  returned  commissioa,  etc 000 

order  for  suppression 910 

may  be  read   in  evidence 911 

equivalent  of  oral  testimony 911 

objections  may  be  taken  at  trial 911 

interrogatories  and  deposition  in   foreign  language. . . .  .* 912 

interpretation  of  deposition  in  foreign  lan^age 012 

letters  rogatory  may  issue  in  lieu  of  commission 913 

letters  rogatory  to  issue  only  on  written  interrogatories 918 

settlement  of  interrogatories  to  be  anneieed  to  letters  rogatory.  91S 

III.  Taken  within  foe  use  without  state. 

when  deposition  may  be  taken •••  914 

subpoena  to  witness .••••••• 916 

punishment  of  recalcitrant  witness ...»..•...•..•..  915 

taking  and  return  of  deposition 919 

IV.  To  psbpbtvatb  evidence  as  to  title  to  vbaltt. 

testimony  m^y  be  received  in  action  involving  title  to  realty.  16 

inability  of  witness  to  attend  must  be  shown "" 

documentary  evidence  not  affected 

mode  of  introducing  testimony 16 

objections  may  be  taken  at  trial 168Bc 

who  may  apply  for  taking  of  deposition I668d 

contents  of  petition   16 

notice  of  application  •••.••••••••, 
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Depositions  — -  OontlBiied. 

IV.   To  PUPITVATE  XVIDENCV  AS  TO  TRUI  ^O  WMShTt  •—  CoiltilllMd, 

appointment  of  referee 16881 

notice  of  hearing  before  referee ••• ••«.  16881 

proof  of  notice  of  hearing 1688k 

adjournments  of  bearing  168Sg 

subpcenas  to  witnesses  1688g 

compelling  attendance  of  witnesses »  .  1688r 

mode  of  examination  1688h 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition   1688h 

deposition  to  be  filca  and  recorded 168Sh 

against  whom  deposition  may  be  used  as  evidence 1688i 

V.  Ik  justices'  courts. 

commission  to  examine  on  interrogatorLes 2980 

orally 3981 

when  and  now  commission  granted 2982 

adjournment  of  trial  pending  return 2983 

execution  and  return  of  commission 2984 

receipt  of  commission  and  return  by  lustice 2985 

certificate  of  execution 2966 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners 2987 

DeaeeAt  C««t. 

right  of  possession  not  affected  by •••••*•••••    87« 

Detsi.iner. 

See  "  Forcible  Entry  and  DcTAiNnt." 
Determination  of  Claim  to  Real  Propertr* 

Sec  Real  Property/'  II. 
Devteees. 

See,  also,  "  DacEnENra'  Estates;  "  "  Wills." 
creditor's  actions  agaioat,  see  *'  Creditors'  Actions;  "  "  Dece- 
dents* Estates." 

not  to  be  arrested  when  sued  as  representative 666 

extension  of  time  to  appeal  from  judgment  agaiast  testator....     786 

to  move  to  set  aside  judgment  against  testator 786 

levy  on  real  property  under  judgment  against  testator  after  ten 

years 1252 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1879 

Issuance  of  execution  by  leave  against  decedent's  property 1880 

mav  maintain  action  for  waste 1662 

judgment  against,  bars  action  against  executor,  etc 1821 

Direetors. 

See,  also,  "  Corporations." 
limitation  of  actions  for  penalties  against  directors  of  moneyed 

corporations  394 

action  against,  for  misconduct 1781 

injunction  against,  in  action  to  dissolve  corporation 1787 

may  be  joined  as  defendants  in  action  to  dissolve 1790 

separate  aotion  against,  to  enforce  KabiHty 1791 

proceedings. 1792 

liability  to  be  fixed  by  judgment 1T95 

when  compelled  to  testify  in  actions  against  corporation 1805 

to  be  suspended   or   removed   only   in   action  by  attorney-gen- 
eral   llll,  1812 

liability  for  costs  to  people  in  action  against  corporation 1987 

Disbursements. 

See,  also,  "  Costs;  "  "  Fees." 

on  appeal   from  justice's  court 8060 

what  allowed  on  a  motion 3251 

to  be  included  in  bill  of  costs 8266 

affidavit  to 8267 
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IHseli»rve.  -   • 

writ  of,  aboUslicd;  order  substituted 4 2018 

DlsoomtiBii»mce. 

no  discontinuance  by  vacancy  or  change  in  court,. SS 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

of  action  in  aid  of  attachment 680 

'    of  condemnation  proceeding 8374 

of  supplementary  proceedings , 2454 

in  justice's  court  when  accounts  exceed  $400. 2060 

not  permitted  in  justice's  court  after  charge  of  jury 8007 

,     when  neither  party  entitled  to  costs  on,  in  justices  court 8075 

Discovery. 

ancillary   action    for,    abolished. 1914 

how  compelled  in  judgment  creditor's  action 1878 

•  See     Creditoes'  Actions." 

action  for,  in  aid  of  attachment - 665 

I.   OV  BOOKS  AND   PAPEKS. 

court  of  record  may  direct 808 

applicable  to  surrogates*    courts 2638 

general  rules  of  practice  to  prescribe  cases  and  procedure....  804 

petition 806 

order  to  discover  or  show  cause 806 

stay  of  proceedings  pending 806 

vacating  order  to  discover   or  show  cause 806 

order  on  return  of  p^er  to  show  cause 807 

appointment  of  referee  to  superintend 807 

fees  of  referee 807 

punishment  for  disobedience  of  order 806 

striking  out  pleading  for  disobedience  of  order 806 

dismissal  of  complaint  for  disobedience  of  order. 808 

exclusion  from  evidence  for  disobedience  to  order 80R 

disobedience  to  order  a  contempt 808 

effect  of  papers,  etc.,  produced 808 

II.    Of   property   withheld   from    executors  and   ADMIKISTRATORa. 

petition  and  affidavit 2707 

to  whom  presented  in  surrogate's  absence 2706 

citation    2707 

order   requiring  attendance 2708 

service  of  citation  and  order • 2706 

examination 2700 

punishment   for  refusal   to   answer 2T00 

dismissal  on  verified  answer  claiming  title 270O 

decree   to   deliver   property 2700 

security  to  prevent  decree 2710 

warrant  to   seize  property 2710 

enforcing  decree  tor  delivery 271# 

III.  Of  death  of  tenant  for  life.    See  "  Lifb  Tsnun/* 

DiamlaaaL 

Sec,  also,  '*  Complaint/'  V. 

for  failure  to  serve  copy  of  complaint 486 

of  complaint  for  disobeying  order  for  discovery  of  books,  etc . . .  806 

for  neglect  to  serve  some  of  defendants 821 

for    neglect    to    proceed 8S2 

plaintiff  cannot  submit   to  nonsuit  after  jury  retires 1162 

judgment  not  a  bar  unless  on  merits ^. 1200 

of  submitted   controversy  for   insufficiency  of  statement 1281 

of  supplementary  proceedings   , 24S4 

judgment  of  nonsuit  in  justice's  court •....,...  8518 
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Disorderly  Conduct. 

in  presence  of  court,  a  contempt 8 

when  criminal  contempt,  punishable  by  justice  of  peace 2870 

Disorderly  Houses. 

See  "Bawdy  Houses." 

Dispossess   Proeeedlnirs. 

See  "  SUMMAKY  Pkocbbdings  to  Dispossess." 

Dlsaiia.lllloatloit. 

See  *'  CouETs;  "  "  Judge;  "  "  Juey  and  Juboks;  "  **  Witnesses.  * 

Dlssolotlon. 

of  corporations.     See  "  Corpobations." 

Distress. 

action  to  recover  chattel  distrained  triable  where  cause  arose . .     983 
ejectment  for  lack  of  goods  to  distrain  for  rent 150G 

Dlstrllratlon. 

■    Sec,  also,  "  Decbdekts'  Estates." 
'  jtkdgment  of  divorce  destroys  right  to  distributive  share..  1759,  1760 

exemption   for  widow  and  children «...  271It 

order  of  distribution  among  next  of  kin 2732 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin  of  decedent 2732 

representation  amon^  collaterals 2732 

advancements  to  be  included   273;{ 

what  deemed  an  advancement   2733 

estates  of  married  women   2734 

delivery  of  property   in   lieu   of  money    2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

payment  of  legacy  or  distributive  share  of  infant 2746 

legacy    or    share    of    unknown    person    to    be    paid    into    state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person   2747 

payment  to  county  treasurer  after  two  years 2748 

action  by  next  of  kin  for  distributive  share 1819 

petition   to  compel  payment  of  distributive  share 2722 

citation   on   petition    2722 

when  petition   to  be  dismissed    2722 

decree  for  payment  of,  on  giving  security  272.S 

decree  for  payment  and  distribution   2748 

District  Attorney. 

to  prosecute  removal,  etc.,  of  attorneys  68 

partner  of^  not  to  defend  prosecutions 78 

not  to  defend  after  he  leaves  office 7U 

may  designate  temporary  jail  in  absence  of  county  judge 144 

when  to  act  as  surrogate  during  vacancy  or  disability 2484 

limitation  of  action  for  penalty  or  forfeiture 387 

action  by,  to  recover  penalty  or  forfeiture 3962-1 SMH 

on  forfeited  recognizance   1966-19(]8 

to  make  application  for  writ  of  assessment  for  damages 21  do 

may  apply  tor  state  writ  in  action  by  people 19f)3 

application  by,   for  habeas  corpus  to  testify   2012 

notice  to,  of  application  to  remit  fine,  etc Ii'»2 

application   for   habeas  corpus   to   testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus. . .  20:iS 
need  not  pay  fees,  etc,  to  bring  up  prisoner  on  habeas  corpus. . .  2002 
account  of  forfeited  recognizances,  etc 19(J8 

District  Coarts  of  New  Yorlc. 

Sec  "  New  YobK  Municipal  Coubts." 

Dividends. 

apportionment  of,  on  death  of  person  interested 2720 

liar 
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DiTorce. 

action  for  Kparation,  see  **  Sbparatiok. 

to  anmul  marriage,  see  "  MAaaiAGE." 
I.  JuBiSDiCTioN ;   evidence;   pbocedurb. 

what  residence,  etc.,  gives  jurisdiction 11M 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 17T4 

service  of  summons  by  publication   488,    AM 

proof  of  service  of  aummoBS 1774 

answer  need  not  be  verified 1757 

counterclaim     1779 

service  of  pleadings  on  co-respondent   1757 

co-respondent  may  appear  without  service  of  pleadings 1757 

preference  on  calendar 791 

when  reference  to  be  ordered 1012 

referee  to  be  appointed  by  court 1012 

when  sittings  may  be  private 5 

jury  trial  of  issue  of  adtdter^ 1757 

competency  of  huaband  or  wife  to  testify 831 

legitimacy  of  issue  after  offense  triable  in  action  against  wife.  17<tn 

legitimacv  of  issue  presumed  in  action  against  wife «•••  17€0 

denial  of.  for  plaintiff's  adultery 1758 

lor  connivance  or  oondonation 1758 

II.  Entey  and  eppect  op  judgment. 

on  reference  of  issuea>,  judgment  to  be  rendered  by  court. . .  1229 

testimony,  etc.,  to  be  certified  to  court 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment 1774 

within  15  days  after  decision 1T74 

interlocutory  judgment  may  award  costa 1774 

docketing  judgment  for  costs 1774 

execution  not  to  issue  for  costs  tuitil  final  judgment..  1774 

final,  not  to  be  entered  for  three  monthi^,  etc 1774 

{iroof  of  alienations  on  default 1757 
nchoate    right   of   dower    not   affected    by   judgment   against 

husband 1759 

interest  of  husband  in  wife's  propertv  ceases  after  judgment.  1759 
judgment  against  wife  not  to  affect  ouaband's  interest  in  her 

property 1760 

terminates   right  of   dower    1760 

destroys  right  to  distributive  share  of  husband's  prop- 
erty      1760 

marriage  after  judgment  for  adultery 1761 

legitimacy  of  issue  not  affected  by  judgment  against  hunband.  1750 
of  child  born   before  offence  charged  not   affected  by 

judgment   against    wife    1760 

award  of  costs 1760 

to  co-respondent  1757 

III.  Alimony  and  support. 

allowance  of  temporary  alimony 1760 

temporary  allowance  for  support  of  children 1769 

allowance  for  costs  and  expenses 1760 

interlocutory  judgment  may  provide  for,  until  entry  of  final 

judgment 1774 

judgment  for  alimony 1759 

education  and  maintenance  of  children 1759 

support  of  wife  when  she  is  plaintiff 1771 

court  to  regulate  custody  and  maintenance  of  children 1771 

power  of  court  to  modify  judgment  for  alimony,  etc 1759,  1771 

modification  of  decree  on  re-marriage  of  wife 1771 

enforcement  of  alimonv  awarded  by  foreign  decree 1772 

security  for  support  of  wife  and  children 1772 

seoucstration  of  husband's  property 1772 

enforcing  support   by   proceedin|[9   for   ooattaipt 177t 

imprisonment  for  non-payment  limited Ill 

Docket. 

of    jndjnnents,    etc.,    see    "County    Clerk;"    "  Judgm«hw;  •• 

Surrogate  R  Court." 
of  justice,  see  "  Justice  op  the  P^ace." 
1128 


Boenments. 

See,  also,  "  EvxdxncbI" 

demand  for  admiasion  of  genuineness... •• tS6 

costs  of  proving  after  demand  for  admission •'••••    736 

DocnineiitarT  HSvideiice. 

See  "  EviDBMCx.*' 

DiMmeatic  Oorpor»ttoiis« 

Sec    "  CoftPOlATlOKS." 

Dofrer. 

in  realty  sold  on  execution  and  conveyed  to  executor,  etc.,  of 

purchaser 1478 

judgment  of  divorce  against  wife  ternuaates  right 1700 

not  affected  by  judgment  of  divorce  against  husband 1759 

admeasurement  may  be  subject  of  arbitration 2365 

action  for  waste  against  tenant  in  dower..... 1661 

I.  Action   fob. 

1.  Jurisdiction;  parties;  pleading,  ate. 

ejectment  cannot  be  maintained  lor 1400 

jurisdiction   of    county   court 340 

acceptance  of  assignment  of  dower  bars  action .■ .  1604 

limited  to  twenty  vears 1596 

disabilities  excepted  from  period  of  limitation 1606 

interruption  of  limitation  by  acknowledgment 1506 

occupant  necessary  def endajit 1507 

necessary  defendants  when  lands  not  occupied 1607 

persons  claiming  interest  proper  defendants 1508 

possessing   or  claiming   diiferent   portions   in   sev- 

eraltv 1500 

description  of  propertv  in  complafrnt 1606 

complaint  to  set  forth  name  of  husband 1606 

issues  of  fact  triable  by  jury 068 

triable  where  propertv  situated  .• 082 

preference  on  calendar 701 

2.  RefersHcs  or  commission  to  admoasuro, 

interlocutory  judgment  for  admeasurement  by  referee  or 

commissioners    1607 

oath  of  commissioners  or  referee 1608 

removal  of  commissioners  or  referee 1608 

filling  vacancy  in  office 1608 

how  admeasured 1600 

employment   of   surveyor 1600 

fees 3290 

all  commissioners  must  meet  but  majority  may  act 1610 

report  of  referee  or  commissioners  1610 

setting  aside  report - 1611 

fees  and  expenses  of  commissioners  or  referee 1612 

amount   « 3200 

3.  Damages  for  withholding. 

may  be  recovered  in  action 1600 

measure  of  damages   1600,  1001 

not    to    include    use    of    improvements    since   husband's 

death   1600 

against  grantee  of  husband 1601 

not  to  include  use  of  improvements  made  after  alienation 

by  husband 1001 

when  property  occupied  or  claimed  in  severalw 1602 

damages   for   withholding   to  be  awarded   by  final  judg- 
ment    1618 
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Dourer —  Continued. 

I.  Action  for  —  Continued. 

8.  Damages  for  withholding  —  Continued, 

.     action  for,  against  heir  who  has  alienated  land 10O3 

against  purchaser 1685 

infant  may  maintain  in  her  own  name. 1686 

4.  Judgment. 

final  judgment 161S 

cxecutioA  may  issue  on  judgment ;• 1240 

modification  of  judgment  on  change  of  rental  value....  1614 

liens  inferior  to  dower  right  attach  to  residue 1615 

security  on   staying  proceedings  after  verdict 616 

damages  on  stay  after  verdict 617 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant 1605 

stay  pending  appeal  effected  only  by  order 1616 

stay  on  appeal  not  to  be  granted  if  plaintiff  gives  under- 
taking tor  restitution 1616 

action   tor  instalments  of  dower 1614 

5.  Sale  for  non-payment  or  on  consent. 

action  to  sell  for  non-payment  of  instalment 1C14 

consent  to  accept  gross  sum  in  satisfaction 1617 

of  defendant  to  pav  gross  sum 1618 

ascertaiiftng  amount  payable  in  gross 1018 

interlocutory   judgment    for   sale   on   consent   to   receive 

gross  sum 1619 

laying  off  separate  parcel  to  plaintiff  in  fee  on  consent..  1620 

reference  to  ascertain  liens  prior  to  sale 1621 

property  may  be  sold  free  from  or  subject  to  liens 1622 

report    of    sale 1623 

officer  making  sale  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situ- 
ated    1677 

final  judgment  on  report  of  sale 1624 

provisions  for  sale  in  partition  and  distribution  of  pro- 
ceeds applicable 1625 

n.  Action  to  dstermiVte  claim  for. 

action  to  determine  claim  to  real  property  does  not  lie 1638 

claim   of   dower 1647 

proceedings  when   plaintiff  admits  defendant's  claim 1648 

interlocutory   judgment    for    admeasurement 1648 

proceedings  to  admeasure 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred. .  1649 

III.  Partition. 

persons  having  inchoate  right  necessary  parties 1538 

division  in  partition  when  dower  exists  in  undivided  share..    l.'>53 

sale  when   aower  exists  in  entire  property 1.567 

sale  of  property  in  partition   free  from 1568 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  I'UM,  l.'ittO 
investment  of  proceeds  of  lands  for  benefit  of  doweress.  ITieS,  1.'69 

protection  of  inchoate  right  on  sale l.'»70 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment   into   court   in  satisfaction   on   sale   free   from  debts 

of  deceased  owner l.'ias 

investment  of  moneys  paid  into  court 1583 

IV.  Foreclosure. 

when  barred  by  sale  on  foreclosure  by  advertisement 2395 

notice  of  sale  under  foreclosure  by  advertisement  to  be  served 

on  doweress 2388 
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Do'VFer  >— Continued. 

V.  Sale  to  pay  decedent's  debts. 

when   sale  is   subject   to 2778 

investment  of  proceeds  to  satisfy  claim  for  dower 2703 

acceptance  of  gross  sum  in  satisfaction 2793 

computation  of,  in  lands  under  contract  to  purchase 2794 

investment  of  funds  set  apart,  for 2795 

when  dower  right  to  be  included  in  sale 2800 

VI.  Of  infants  and  incompetent  pessons. 

application  to  release  inchoate  right  of  incompetent  person. .  2351 

enect  of  release  of  dower  of  incompetent  person 2358 

order    on    application 2361 

investment  of  proceeds  of  sale  on  application  for  release....  2361 
may  be  included  in  sale  of  real  property  of  infant  or  incom- 

Jjetent 23«2 
e  of  dower  right  for  gross  sum 2363 

Omremm. 

ground  for  annulling  marriage. *.. 1748,  1750 

Dnteheas  County. 

jail  liberties  for 145 

stenographer  for  supreme  court,  county  courts  etc 266,    257 

B. 
Binrwklngm. 

of  debtor  exempt   1879,  2463 

execution  against,  when  and  how  issued 1391 

Baaiement. 

for  encroaching  wall  arises  after  two  years  without  action....  1499 

claim  of,  triable  in  action  to  determine  claim  to  realty 1639 

Bdltora. 

of  newspapers,  exempt  from  jury  duty 1030,  1081,  1127 

Bdocatlonal  Inattfntlonn. 

on  whose  application  to  be  dissolved,  etc. ...» .> 1804 

appointment  of  receiver 1810 

Ejectment. 

I.  When  action"  lies. 

"  action  of  ejectment "  defined 3343 

to  recover  property  forfeited  for  treason,  see  "  Treason." 
by  people  for  escheated  property,  see      Escheat." 

mortgagee   cannot   maintain 1498 

dower  cannot  be  recovered  in 1499 

for  encroaching  wall  to  be  brought  within  one  year 1499 

final  order  in  summary  proceedings  to  dispossess  not  a  bar. .    2264 

sion 1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posses- . 

by  infant  for  property  set  off  for  dower  by  default,  etc 1605 

separate  action  by  joint  tenant  or  tenant  in  common 1500 

ouster  of  joint  tenant,   etc.,   to  be  proved 1515 

grantee  of  lands  held  adversely  may  sue  by  grantor....*....   1501 

cosist  when  grantee  sues  by  grantor 1501 

motion    for  production  of  authority  of  plaintiff's  attorney..   1512 

order   for   production 15l3 

evidence   of    authority 1514 

II.  For  non-payment  of  rent. 

when  action  may  be  brought 1504,  1505 

stav  on  payment  of  arrears I5t)6 

judgment   to   state   amount   of  arrears ,  1507 

restoration  of  possession  on  payment  after  judgment 1508 

order  to  restore  possession  on  payment  after  judgment......  1509 

when  use  of  property  set  off  against  arrears 1510' 

opening   default  and   granting   new   trial •» 1528 
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lU.  Parties;   pleading. 

joinder  o£  causts  of  action. .»..w •*••••.••• ••••     4M 

occi^pant  ta  be  made  defeadant JS02 

parties  defendant  wlien  lands  mioocnpied 1506 

persons  claiming  interest  may  be  josned 1503 

joinder  of  claimants  on  motnui  oi  defendant 820 

aba«^ement  and  revival  of  action 1521 

severance  when  different  parties  succeed  to  different  parcels.  1S22 
wilen  different  parties  succeed  to  realty-  and  to  rents..  1523 

when   separate  oocirpants   are  joined 1616 

description  of  property  in  complaint 1511 

interpleader 820 

n'^.  TaiAz.;  vtMjytcT;  judgment,  etc. 

order  restraining  waste IgSl 

issues  triable  by  jury MS 

tmahle  where  property   situated. 962 

order  declaring  death  of  life  tenant  presumptive  evidence  ooly.  231^ 

verdict,  etc..  to  state  nature  of  plaintiff's  estate 1519 

security  required  to  stay  proceedings  after  verdict ttlO 

damages  on  stay  of  proceedings  after  verdict  include  waste. .     817 

joint  judgment   against  occupants  of   buildiqe 1517 

judgment  against  one  defendant  subject  to  rights  of  other*^ . .  1518 

when  plaintiff's  title  expires  before  trial 1520 

after  trial  of  facta  conclusive 1524 

by  default  conclusive  after  three  years 1526 

by  default  may  be  vacated  within  five  years 16K 

«xecntion  may  issue  on  jadgment 1240 

security  to  stay  judgment  pending  appeal  to  court  of  appeals.  ISSl 

rights  of  parties  under  disability  saved  on,  by  default 168T 

opening  default  when  defendant  served  by  publieation 15K 

possession  when  judgment  vacated 1580 

restitution   on  vacating  of  judgment  for  pliiintlff 1829 

new  tFial  as  of   rigiit. 1525 

second  new  trial  in  discretion  of  eourt 1525 

evidence  for  defendant  on  new  trial 1^0 

when  plaintiff  entitled  to  costs  of  course 


V.  Damages  ro&  wirimoLDiifG  possxssiov. 

complaint  may  demand , 1406 

damages  recoverable 15S1 

permanent  improvements  allowed  in  reduction  of  damages 1531 

rents  and  profits  part  of  damages 1497 

action  against  purchaser  to  recover 1685 

infant  may  maintain,  in  his  own  name. 1686 

Glectl'Omn. 

certain  returns  may  be  destroyed   •/•••; ««^ 

no  fee  for  administering  oaths  to  inspectors  and  poll-clerks 3280 

Bn&lbalinern.  ^^^^    ^^^^    ^^^^ 

exempt  from  jury  duty 1080»  1081,  1127 

ESnklkemleinent. 

order  of  ancst  in  actions  for 649 

Bmbracery. 

forfeiture  and  damages  for IIW.  1194 

BAklnent  Domain. 

See  "  Condemnation  Proceedings/ 
when  property  taken  by  state,  see  "Assessment  of  Damages. 
payment  of  compensation  under  judgment  of  court  of  claims. .     260 

E>m]iloyer. 

execution  against  earnings,  when  and  how  issued 1391 

Bnfvlneern. 

exempt  from  jury  service ....   1030,  1081,  1127 
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forcible,  see  "  Fobciblk  Entby  and  Dbtaxmbb." 
of  judgmenta,  «cc  "  JuDCMWiTS." 

on  another's  property  for  survey   1082-1684 

ejectment  by  landlord  having  right   of  entry    1604,  1606 

Banity. 

distinction  between  forms  of  action  abolished  8830 1 

pleading  equitable  defence  or  cotwterclaixn 607 

Brie  County. 

appointment  of  criers   01 

of  court  officers   07 

rules  for  calendars    235 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

stenographer  of  currogate  8  court  2513 

jail  liberties  for   145 

allowance  to  grand  and  trial  jurors 3314 

county  treasurer  to  exercise  powers  of  coroners   181a 

Brror. 

See,  also,  "  Appeal;  "  "  Defects;  "  "  Mistakes." 

writ  of.  abolished   1^ 

power  to  amend  process,  pltaAing^,  etc J^ 

,  immaterial,  to   be  disregarded Vom  loS 

vacating  judgment   for iMU-\^Ki 


jurisdiction  of  juaHce't  court  . . . . .  • -^SS 

of  sick  prisoner  removed  to  hospital j^gg 

•      ih^irf^eio^^S^edf^omi^^^^^^^^^  JH 

sheriff's  liability  for .'  *  '.V  V 426 

service  of  summons  on  sherilt  tor • -_q 

connivance  at,  by  sheriff,  etc.,  .a  misdemeanor 160-171 

action  on  bond  for  jail  liberties. . . . . . .  •  • ...  • .  •.:••;:•• 168 

action  for    barred  by  action  on  bond   for  lail  liberUes.. lOH 

JSy^f  Jud^ent  pending  action  on  bond  /or  jail  Ubertics 170 

return  of  prisoner  as  defence  to  action - *^ 

undertaking  for  jail  liberties  a  defence J'^ 

liability  of  coroner  for  escape  of  sheriff  ......  V  ;;.:;•  v; Jjg 

coroner  may  prosecute  undcrtakme  of  sheriff  for  l*^^'^*^^-    •  170.181 

liability  of  coroner  when  sheriff  plaintiff 385 

limitaUon  of  actions  for 5^^^ 

new  icecution  after  escape  of  execution  debtor  —  •••• JJgJ 

application  for  leave  to  sue  on  sheriff's  j5"«V  ^^flS^ 3036 

affidavit  of  head  of  family  on  justice's  judgm^t  a  defence MMb 

attorney-general  to  bring  ejectment  for  rctfl  property 1077 

in  name  of  people "  1973 

advertisement  of  pendency  .•:••• 3^)79 

unknown  claimants  to  be  joined igao 

effect  of  judgment  against ••••  Jggi 

r«port  of  recoveries  to  land  office •  •  •. •.<... 

YoS^'^o^'.£^^""S-^h   of  .cn»t  for  m.  ^  "U» 
Tenant.'  ^«„#;«„-.H  aha^nce 8*1 


Sec,  also,  "  Remaindbkmen. 
^^oc^li^di^'  ;^'d?sc^vrSath   of  tenant   for  life,   see   "1 

lalc^  contingent  interest  of  infant «^ 


INDEX. 

Katoppel. 

See  "  Res  Adjudicata."  

by  final  judgment  of  court  of  claims •     20B 

judgment  or  dismissal  not  a  bar  unless  on  merits 1300 

Bntraya. 

Sec  •*  Strays." 

BTldeiiee. 

See,  also,  "  Witkesses.** 
refusal  to  answer  incriminating  question   in  action  against   cor- 
poration  for  usurping  privilege  or  franchise 1MB 

testimony  of  party  adduced  by  adverse  party  may  be  rebutted..     838 

I.  Pbesumptions. 

of  death   from   continued  absence 841 

seal    presumptive   evidence   of   consideration 840 

II.  Competency  and  admissikutt. 

of  party  to  transaction  with  deceased  person S39 

in  proceedings  to  discover  personal  property  of  decedent  2709 

of  husband  or  wtfe  in  action  for  divorce 831 

of  plaintiff's  wife  in  action  for  criminal  conversation S31 

determination  of  competency  of  witness  in  justice's  court. —    SOOR 

witness  not  excluded   for  conviction  for  crime 832 

in  mitigation  of  damages  admissible  at  inquest 5.^ 

offer  to  compromise  not  admissible. 738,     7?Q  • 

proof    to    contradict    inventory    in    action    against    executor, 

etc 1832,  183* 

conviction  for  crime  may  be  used  to  impeach  credibility 832 

H.    FstVILEGED     COMMUNICATIONS. 

between  husband  and    wife -831 

confessions  to  clergyman 838 

to  attorneys  and  their  employees 835,  836 

to  physiciafts  .    834,  836 

•uraivcr   of   privilege 838 

ittorney  who  witnessed  will  may  testify 836 

physician  may  testify  when  validity  of  will  in  question 836 

physician  attending  injured  party  in  hospital  may  testify 830 

IV.  Admissions,  confessions,  and  declarations. 

civil  pleading  not   evidence  in   criminal  prosecution S23 

admission   by   member   of    corporation 839 

declaration  or  confession  not  sufficient  to  annul  marriage 1753 

admission  by  executor,  etc.,  to  prove  debt  in  proceedings  to 

sell  realty 2755 

answer    of    witness    in    supplementary    proceedings    not    ad- 
missible to  prove  fraud  by  him 2460 

V.  Secondary. 

parol  to  prove  lost  negotiable  paper 1917,  1918 

to  establish  or  probate  lost  or  destroyed  will 1865,  %21 

VI.  Testimony  on  fokmbr  trial  op  same  action,  etc. 

of  party  "since  deceased  or  insane 880 

when  admissible  in  action  to  determine  claim  to  real  property.  1646 

of  deceased  or  incompetent  witness  on  probate  admissible  on 

application  to  revoke   ;  VSl 

on    probate    admissible    in    subsequent    action,    etc.,   involving 

validity  of  will  of  realty ^06 

to  determine  validity  of  will 269> 

VII.  Perpetuating  and   preserving   testimony.     See,   also,   "  Depo- 
sitions." 

In  action  to  determine  claim  to.  real  property 1^ 

■dcpoaitiona  of  parties  and  witnesses  to  expected  litigation.  870,     8*- 


INDEX. 

BTidemce  -^  Contiiiiied. 

VII.  Perpetuating  and  presesving  testimony  —  Continued. 
Deposition  to  perpetuate  testimony  as  to  title  to  realty. 

testimony  may  be  received   in   action   involving   title   to 

realty 1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected   '. . . .  1688b 

mode  of  introducing^  testimony   1688c 

objections  mav  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition 1688e 

notice  of  application   1688f 

appointment  of  referee  1688f 

notice  of  hearing  before  referee 1688f 

proof  of  notice  of  hearing 1688g 

adjournments  of  hearing  1688g 

snbpcenas  to  witnesses   1688g 

compelling  attendance  of  witnesses 1688g 

mode  of  examination  _ 1688h 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition   1688h 

deposition  to  be  filed  and  recorded .'. 1688h 

against  whom  deposition  may  be  used  as  evidence 1688i 

VIII.  Documentary. 

records,  documents,  etc.,  may  be  proved  according  to  common 

law 962 

demand  for  admission  of  genuineness  of  paper 735 

exclusion  of  books  and  documents  for  disobedience  to  order 

of  discovery 808 

original  certificate  of  marriage  is  presumptive  evidence 028 

1.  Instruments  acknowledged  or  proved  for  record. 

conveyances  acknowledged  or  proved ftJW 

acknowledgment  or  proof  of  conveyance  not  conclusive.  936 
conveyances   proved   upon    oath   of   interested   or    incom- 
petent witness  not  admissible 936 

instruments   acknowledged   or   proved   admissible 937 

billst  notes  and  wills  excepted 937 

conveyances  of  land  without  the  state $M6 

probated    will    admissible 2629 

2.  Records. 

of  judgments,  etc.,   sec  infra.  VIII,  3.     Judgments,  De- 
crees, etc. 

may  be  proved  according  to  common  law 962 

ma^s,  surveys  and  official  records  on  file  in  New   York 

city  and  county  for  twenty  years 955 

admissibility  of  records  of  wills  proved  more  than  thirty 

years 2632 

admissibility  of  record  of  wills  proved  prior  to  1785 26*^1 

of  bill  of  sale,  etc.,  of  vessel 94.'i 

of  conveyances.  •.   935 

not  conclusive ^ 936 

original  record  of  marriage,  is  presumptive  evidence 928 

of   affidavit   of   sale  on   mortgage   foreclosure   by    adver- 
tisement  239S 

of  will  of  real  property  admissible 2633 

of  decree  of  probate  of  heirship  presumptive  evidence. .  2ft37 

8.  Judgments,  decrees,  etc.     See,  also,  "  Judgments.** 

against  deceased  party  as  proof  of  debt 1210 

how  far  judgment  annulling  marriage  conclusive 1754 

cilect  of  judgment  against  joint  debtors  M.  #  • . ' 1983 
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VIII.  DocuMSNTARY  —  Continued. 

8.  Judgments,  decrees,  etc. —  Continued. 

Erobaied  will  admissible 
ow  far  probate  conclusive  as  to  personalty 2626 

probate  presumptive  only  as  to  realty 2626 

decree  for  probate  of  heirship  presumptive  evidence 2667 

letters  testamentary,  etc.,  conclusive  as  to  autliorit^r 2S91 

decree  for  payment  against  executor,  etc.,  condusive  evi- 
dence of  assets 2562 

order  for  execution  against  executor,  etc.,  evidence  of  as- 
I  sets 25S2 

decree  for  payment  and  distribution  of  decedent's  estate 
conclusive. 2748 

judgment  or  decree  as  proof  of  debt  in  proceedings  to  sell 

realty  of  decedent 2756,  2767 

discharge  of  insolvent  debtor  conclusive  as  to  proceedings 
and  tacts 2181 

papers  other  than  discharge  of  insolvent  debtor  presump- 
tive  as  to  proceedings  atid  facts 2181 

order  declaring  death  of  life  tenant  presumptive  only  in 
ejectment.  > 2319 

Of  justice  of  peace. 

proof  of  judgment 8169 

entries  in  justice's  docket  book 8148 

transcript  from  docket  book,  subscribed  and  authenti- 
cated, is  evidence 980 

docket  book  and  certified  transcript  admissible  in  jus-     

tice's  court 938 

proceedings  may  be  proved  by  justice's  oath 940 

on  death  or  absence,  proceedings  may  be  proved  by 
original  minutes  or  sworn  copy 940 

4.  Official  ccrtHicates,  returns,  etc. 

certificates  or  affidavits  of  public  officers  on  file  arc  pre- 
sumptive evidence 928 

certificate  of  search  by  leiaral  custodian  of  paper 921 

by  abstract  or  title  insurance  company 3266 

official  searches  and  certificates  to  be  made  on  request....  961 

form  of  certificate  to  copies,  etc 967 

certificate  to  copies,  etc.,  must  be  sealed 968 

but  not  when  for  use  in  same  court 969 

certified  copy  of  record  of  conveyance 9% 

not  conclusive 9^ 

certified  copies  of  papers  filed  or  recorded  in  public  offices.  933 

in   town   clerk's  office 934 

certified  copy  of  certificate  or  record  of  marriage,  is  pre- 
sumptive evidence 928 

of  designation  of  agent  of  foreign  corpcvation  to  receive 

summons 432 

sheriiT's  return  presumptive  in  action  on  undertaking  in 

replevin 1784 

constable's   return   presumptive  in  action  on  undertaking 

in  replevin  in  justice's  court 2931 

5.  Federal  records. 

certified  copies  of  documents  on   file  in  departments  of 

United  States 944 

of  records  of  federal  courts 943 

of  bills  of  sale,  etc.,  of  vessel 946 

of  record  of  weather  bureau  otwervatiom 944 

certificate  of  director  of  censvi  t«  populatkn.  •  • 944 
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'VIII.  Documentary  —  Continued. 
&  AUdavits. 

of  prrnter  to  publication  of  notice j...,  OSM 

of  service,  in  case  of  death,  etc.,  of  person  serving. 927 

of  sale  on  mortgage  foredosnre  hj  advertisement 2896 

admissibiKty  of  ex  parte  affidavit  in  justice's  court 800i 

T.  Notariai  protests,  ceriHimUes,  etc. 

certificate  of  prcaentment  or  protest  of  bill  or  note,  or  of 

notice  thereof 928 

effect  of  aiidavit  denying  receipt  of  notice  of  protest. . .  923 

protest  presumptive  evidence  of  demand  in  case  of  death, 

etc.,  of  notary  924 

memorandum  by  notary,  presumptive  evidence  of  notice 

in  case  of  death,  etc 924 

8.  B^oks  of  foreign  corpcratumt, 

presumptive  evidence 929 

certified  copy  may  be  uaed 980 

verification  of  copy 981 

IX.  Statvtu,  oaDXHANcn,  xtc. 

statute  of  state 982 

of  another  state  or  country W2 

ordinances,  etc.,  of  municipal  corporations 941 

X.   FoaUOlf  LAWS,   RXCOEDi  AMD  OTHSS   llATmt. 

statutes 942 

oral  evidence  of  common  law 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances  of  land  without  the  state 946 

exemplification  of  record  of  conveyances  without  the  state. . . .  947 

authentication  of  copies  of  records  of  courts 952 

oral  proof  of  copy  of  record 953 

effect  of  foreign  record  or  judicial  proceeding  not  declared.. .  954 
authenticated   copies    of   records   of  public   office   of    foreign 

country 956 

transcript   of   docket,   etc.,    of  justice   of   peace   of   another 

state 94S,  949 

proof  of  proceedings  and  judgment  of  justice  of  peace  of  an- 
other sute 960.  961 

when  record  of  foreign  will  admissible 2703,  2704 

proof  of  presentment  of  foreign  bills 926 

XI.  SvmciENCY   OP  Pioor. 

failure  of  proof  defined 541 

declaration  or  confession  not  sufficient  to  annul  marriage 1753 

proof  of  title   in  actions  for  recovery  of,  ivquries  to,  etc., 

unoccupied  lands 960 

sufficiency  to  establish  or  probate  lost  or  destro^red  will.  1865,  2621 
allowance  of  debt  by  executor,  etc.,  sufficient  m  proceedings 

to  aell  decedent's  realty   2755 

Exceptions. 

to  rulings  on  law  allowed 992 

on  facts  not  allowed,  except  on  challenge  of  joror 992 

net  supported  by  evidence    993 

during  trial  to  be  taken  when  ruling  made 995 

to  instructions  to  iury  to  be  Uken  before  the  verdict 995 

during  trial  to  be  entered  upon  minotes   995 

for  purpose  of  exception,  trial  contimies  until  verdict  rendered.  992 

after  close  of  trial  by  court  or  referee 994 

to  decision  of  court,  or  report  of  referee 994 
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to  decision  or  report,  time  for  filing  notice  of.. •••    9M 

to  be  inserted  in  or  annexed  to  judgment-roll 904 

part  of  papers  on  appeal 904 

case  settled  to  contain 907 

may  be  stated  separately  in  case  settled 907 

making  and  filing  in  condemnation  proceedings 3367 

final  judgment  not  stayed  by 1005 

taking  of,  does  not  affect  motion  for  new  trial 1006 

ma^  be  heard  with  motion  for  new  trial 1006 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial 906 

may  be  heard  in  first  instance  by  appellate  division 1000 

revoking  or  modifying  order  for  hearing  in  first  instance  by  ap- 
pellate division 1000 

motion  for  new  trial  may  be  made  to  appellate  division  when 

trial  by  court  or  referee 1001 

time   for   filing  on  motion   for   new  trial   to  appellate   division 

when  trial  by  court  or  referee 1001 

not  necessarv  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court 1338 

judge  out  of  office  may  settle 25 

order  refusing  resettlement  of  bill  is  appealable 1347 

to  findings  of  surrogate  and  refusals  to  find 2545 

to  rulings  of  surrogate  during  trial 2545 

IBzeentlon. 

I.  General  provisions. 
1.  IV hen  to  issue. 

is  process  of  court 1364 

v>n  judgment 1240 

of  court  of  claims 2SI 

charging  joint   debtor   not  summoned   in  previous 

suit 15M1 

on  sheriff's  bond   1883-1888 

on  confessed  judgment,  when  debt  not  all  due 1277 

successive,  on  confessed  judgment  as  debt  falls  due. 1277 

levying  execution  against  wages,  etc.,  of  judgment  debtor  1391 

on  decree   for  money   by   surrogate's  court 2554 

when    to    issue    against   public    officer 1931 

for  costs,  not  to  issue  against  state 19S,"i 

for  compensation  and  costs  in  condemnation  proceedings.  3373 
on  judgment  foreclosing  mechanics*  liens  in  court  not  of 

record 3408 

for  costs  on  summary  proceedings  to  recover  possession 

of    land    , 22:*0 

apainst   joint   debtors,    when    all   not   served 19^14 

enforcement  of,  against  joint  debtors  when  all  not  served  1935 
on   judgment   against   representative   officer  of  upincoriio- 

rated    association     1921 

to  collect  fine  against  usurper  of  office 19r»6 

jury  fine  in  New  York  county 1117 

in  Kings  county   • • 1156 

2.  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.,  of  sheriff 1388 

designation  of  person  to  proceed  with,  on  death,  etc.,  of 

sheriff 1388 

may  issue  from  N.  Y.  citv  court  to  any  county 338 

from  N.  Y.  city  court  to  be  executed  by  sheriff 338 

to  be  directed  to  sheriff 1362 

to  whom  directed  when  sheriff  a  party 1.^62 

may  be  directed  to  person  designated  in  order 13fi2 

undertaking  by  person  designated  in  order 1.162 

time  of  receipt  to  be  indorsed 1383 

four  kinds  of  1.164 

way  issue  simultaneously  to  two  or  more  counties 1905 
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I.  General  provisions  —  Continued. 

2.  Issuance;  requisites,  etc, —  Continued. 

to  what  county  to  issue  for  purpose  of  supplementary 

proceedings  .  .  .  ,   2458 

reciuisites  of 13fi(S 

within  what  time  to  be  returned 1?<jO 

to  whom  returnable 13Cfl 

on  interlocutory  judgment  of  divorce  awarding  costs....  1774 

issuance  on  filing  transcript  from  another  court 1367 

to  whom  returnable  when  issued  on  transcript  from  an- 
other court 1367 

issuance  on  transcript  of  judgment  by  justice 1367 

on  jud^ent  for  money  only  1368 

to  specify  date  from  which  interest  computed 1S6?) 

to  specify  docketing  of  transcript  when  issued  on  tran* 

script  filed 13^*0 

separate  where  separate   sums  recovered 127* 

of  course  within  nve  years  137* 

after  death  of  judgment  creditor l.?76 

how  issued  after  five  years 1.377 

motion  for  leave  to  issue  after  five  years l.TTS 

time  of  stay  not  to  be  included 1382 

not  to  be  stayed  on  appeal  for  more  than  thirty  days 

without  security 1351 

against  surviving  judgment  debtors   13f  3 

manner  of  collection,  when  issued  on  judgment  on  sher- 
iff's bond 1883 

8.  Return;  satisfaction. 

return  unsatisfied  to  be  entered  on  judgment  docket 1266 

payment  to  be  indorsed  on  execution 1266 

certified  copy  to  be  delivered  on  payment 1266 

entry  of  satisfaction  by,  on  judgement  docket 1264 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation 376 

limitation  of  action  for  non-payment  of  money  collected 

on 883 

• 
II.  Against  property  and  RSPRESENTATfvss  op  deceased  debtor. 

no  execution  against  decedent,  except,  etc 1879 

issuance  by  leave  against  decedent's  property 1380 

notice  of  motion  for  leave  to  issue 1381 

petition  to  surro^te  for  leave 1381 

against  [iroperty  in  hands  of  executor,  trustee,  etc 1371 

may  be  issued  against  all  of  executors,  etc.,  as  if  all  had  ap- 
peared  1817 

against  executor,  etc.,  to  issue  only  on  leave 1825 

on  iud^ent  on  counterclaim  against  executor,  etc 506 

application  for  leave  to  issue  against  executor,  etc 1826 

separate  executions  on  judgment  against  executor,  etc.,  per- 
sonally and  in  representative  capacity.  .^ 1816 

security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share 1827 

executor,  etc.,   may  issue   on   Judgment  recovered   by  prede- 
cessor in  office .^ 1829 

against  infant  heir,   etc.,   in   creditor's  action   suspended   for 

one  year 1858 

sheriff's  fee  may  be  taxed  against  each  defendant  in  creditor's 
action 1839 

in.  For  possession  op  real  property. 

to  what  counties  issued   IS^ 

requisites , 1*>«3 

maw  require  collection  of  money  recovered  by  same  judgment.  1378 

order  granting  leave  to  iuue  after  death  of  defendant 1876 
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IV.  For  delivery  of  chattel. 

on  judgment  in  replerin 1781 

power  to  take  chattel  under  execution  in  replevin 1732 

may  require  collection  of  money  recovered  by  same  judgmenL  1373 

reauisites  of 137S 

to  what  counties  issued 1S05 

return  unsatisfied  necessary  to  action  on  undertaking  in   re- 
plevin   1784 

return  as  evidence  of  breach  of  undertaking  in  replevin 1734 

on  judgment  in  justice's  court  1878,  1731,  2931,  8038 

V.  Against  property. 

to  what  counties  issued 1366 

requisites 1300 

when  attachment  has  been  levied 1370 

not  allowed  while  debtor  in  custody  under  execution  in  same 

action 1491 

simultaneously  against  property  and  person 1490 

may  issue  after  escape  of  debtor 1402 

when   debtor   dies  in   custody    1493 

after  discharge  from  custody  by  creditor 1494 

new  eiccctttion  after  death  or  release  of  debtor  not  to  foe  levied 

or  realty  sold 1495 

property  seized  in,  cannot  be  reoorered  in  replerin 1090 

VI.  Exempt  property. 

special  exemptions  not  affected  by  code 1389 

when  no  exemption  allowed  on  judgment  for  wages....  8181,  8167 

S221 

of  householder  enumerated 1390 

working  tools  and  team  of  householder 1391 

professional    instruments,    furniture    and    library    of    house- 

holder 1391 

woman  has  same  exemption  as  householder 1392 

military  pay,  pensions,  rewards,  arms,  etc 1393 

damages  4or  taking  exempt  property 1394 

burying  ground 1.^95 

designation  of , 1396 

homestead  of  householder   1397 

designation  of 1398 

of  married  woman 1399 

continuance  after  owner's  death   1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  value  over  $1,000. 1402 

creditor's  action  to  reach  surplus  value 1402 

marshalling  proceeds  of  property  partly  exempt 1408 

money    representing    exempt    portion    of    property    sold    also 

exempt 1408 

cancellation  of  exemption  of  real  property 1404 

waiver  of  exemption  void    1404 

cannot  be  reached  by  judgment  creditor's  action. 1879 

by  supi^lementary  proceedings   2463 

on  execution  issued  by  justice  of  peace 3028 

VII.  Levy  on  personal  property. 

on  current  money 1410 

on  bank  bills  1411 

on  government,  state  and  corporate  bonds 1411 

interest  of  pledgor  may  be  sold 1412 

under  warrant  to  collect  fine 2296 

when  superseded  pending  appeal 1311 

sheriff's  fees 3307 

tkeriff  to  collect  fees  by  virtue  of  excoution 
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VII.  Levy  on  pbssonal  propesty  —  Continued. 

1.  Interest  in  partnership. 

application  for  release  of 'pcrtnersliip  property 1418 

underfeakinir  for  release (AS,  €06,  1414 

on  interest  of  partner  preriously  attached 1415 

undertaking   to    release    partnership    property   inures    to 

other  creditors ' 1416 

sale  of  partner's  interest 1417 

rights  ot  purchaser  1417 

2.  Lien  on  personal  property, 

personal  property  hound  by  execution 1406 

order  of  preference  among  eiceeutiona 1406 

when  property  attached   1407 

preference   when  execution   issued   out   of   court   not  of 

record '. 1406 

bona  fide  purchasers  before  levy  not  affected 1409 

3.  Ciaitns  of  third  parties, 

trial   of  claim    1418 

affidavit  of  claimant 1418 

manner  of  trial 108 

expenses  of  trial 109 

larors  to  find  value  of  property 1419 

jonding   by   creditor   on-  claim 1419 

claimant's  right  not  affected  by  inquisition   1420 

sheriff's  fees  for  notifying  jury 3807 

4w  Action  against  sheriff;  svbstitittion  of  indemnitors. 

substitution  of  indemnitors  as  defendants. 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution 1422 

terms  on  substitution   1423 

severance    and    substitution   when    indemnity    relates    to 

part  only 1424 

relief  to  sheriff  when  joined  as  defendant  with  indemni- 
tors.    1425 

effect  of  order  substitutini^  indemnitors 1426 

notice  of  action  to  indemnitors. 1427 

action  by  sheriff  against  indemnitors 1427 

VIIL  Levy  on  sial  pbopbrty. 

after  ten  years 1252 

notice  to  be  recorded  and  indexed 1252 

includes  unexpired  leasehold  terms  of  Ave  years 1430 

property  held  in  trust 1431 

Indorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt 148S 

IX,  Sale. 

1.  In  general. 

when  and  how  conducted ...•••..••......  1884 

order  of  sale  of  attnched  property 706 

penalty  for  removing  or  defacing  notice  of  sale 1886 

title  of  purchaser  not  affected  by  omisaion>  of  notice 1886 

sheriff,  etc.,  not  to  purchase  at  sale 1887 

Si  Of  personal  property. 

of  perishable  property  in  N.  Y.  city  oeort 8171 

conduct  of  sale   1428 

aotfee  of  sale  1429 

perisliable   property,   bow    sold H^S 

•ak  of  partner's   interest 1417 
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IX.  Salb  —  Continued. 

3.  Of  real  property, 

equity  not  to  be  sold  on  execution  for  mortgage  debt  14SS;  Itft 

notice  of  sale 14M 

description  of  property  in  notice  of  sale 14S4.  1486 

not  affected  because  only  part  of  property  advertised  is 

sold. 1495 

penalty  and  damages  against  sheriff  for  irregularity 1436 

manner  of  conducting  sale. 14S7 

owner  or  redemptioner  may  require  sale  of  separate  pared.  1437 

"  distinct  parcel  "  defined 8343 

duplicate  certificates  of  sale 1438 

certificate  of  sale  to  be  recorded 1438 

judgment  annulling  conditional  on  repajrment  of  price. . .  1440 
rights  of  possessor  after  sale  and  before  deed 1441 

4.  Waste. 

order  restraining  waste  during  period  of  redemption 1442 

motion  to  punish  for  contempt 1443 

commitment  for  contempt 1444 

discharge  on  undertaking 1446 

X.  Redbuption  of  bbal  pbopbkty. 

time  for 1446 

terms  of 1446 

who  may  redeem 1447 

avoids  sale 1448 

by  creditor 1449 

time  for 1449 

terms  of 1450 

by  another  creditor  from  redeeming  creditor 1451 

terms  of 1451 

when  second  redeeming  creditor  has  prior  lien 14S2 

subsequent  redemptions  by  other  creditors 1463 

by  creditor  after  fifteen  months 1454 

by  original  purchaser  who  is  also  creditor 1456 

by  creditor  directing  sale  under  another  judgment 1457 

by  person  entitled  to  redeem  part 1458 

by  owners  of  undivided  shares 1469 

hy  lienors  on  undivided  shares 1460 

right  of,  not  affected  by  agreement  with  purchaser,  etc 1461 

wnen  to  be  made  at  sheritt's  office 1466 

to  whom  made  when  sheriff  dead  or  out  of  office 1455 

to  whom  payment  to  be  made 1462 

payment  may  be  made  to  sheriff,  etc.,  who  made  sale 1476 

when  sale  made  by  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor 1463 

evidence  of  right  of  redeeming  creditor 1464 

of  redeeming  mort^gee   1466 

of  executor  or  administrator  to  redeem 1466 

certificate  of  satisfaction,  etc.,  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemption  takes  effect   1468 

title  of  purchaser  vested  in  redeeming  creditor. 1468 

certificate  of.  to  be  delivered 1469 

effect  of  recording  certificate  of  redemption 1470 

XI.  Shekifp's  dbed;  title  of  pukchassr. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 1476 

title  divested  only  by  deed 1440 

sheriff's  deed  to  state  name  of  person  whose  interest  is  sold! .  1244 

relates  back  to  time  of  sale 1440 
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XL  SHttirF's  deed;  title  of  furchasik  —  Cbntlnticd. 

sheriff's  deed  on  exptiration  q£  redemption ...» ••••••••  14T1 

when  presumptiT  e  evidence  of  fact 1471 

grantee 1472 

to  executoi  or  administrator  of  person  entitled........  1478 

aisi^ment  of  right  to  be  acknowledged  and  filed 1474 

restitution  when  property  sold 1328 

not  to  affect  title  to  property  sold 445,  1323 

recovery  of  price  on  eviction  of  purchaser 1479 

judgment  continues  in  force  after  eviction  of  purchaser 1480 

'  action  for  waste  by  grantee  of  sheriff 1664 

Summary  proceedings  to  recover  possession. 

against  person  holding  over 2282 

notice  to  quit  required 2286 

stay  of  warrant  to  dispossess •  2254 

XIT.   CONTftlBUTlON   BETWEEN  DEPENDANTS. 

when  judgment  collected  by  sale  of  realty  of  one 1481 

when  part  owner  redeems. 1482 

order  of  contribution 1488 

enforcing  contribution  by  original  judgment 1484 

preserving  lien  of  original  juagment  for  purpose  of  contribu- 
tion  I486 

entry  on  docket  to  preserve  lien 1486 

XIII.  Against  the  pekson. 

from  justices'  courts,  see  infra,  XIV.  From  justices^  courts, 

1.  When  to  issue, 

arrest  under  warrant  to  collect  fine 2296 

on  judgment  ixfr  working  woman  in  N.  Y.  city  court....  3167 

in  what  cases  issued 1487 

against  woman. 1488 

on  judgment  of  justice's  court '. 3018 

for  money 8026 

execution  against  property  a  condition  precedent 1489 

not  allowed  simultaneously  against  property  and  person..  1490 
not  allowed  while  debtor  \n  custody  under  another  execu- 

tion  in  same  action   1491 

new  execution  after  escape 1492 

against  escaped  sick  prisoner 127 

death  while  in  custody 1493 

creditor  may  discharge  debtor  after  thirty  davs 1494 

not  to  issue'  after  discharge  of  debtor  by  creditor 1494 

new  execution  not  to  be  levied  against  realty  sold 1496 

2.  Issuance;  custody  and  detention. 

requisites 1372 

to  recite  issue  and  return  of  execution  against  property:  1.S72 

to   what    counties    issued    , 13fi.'i 

return  on,  to  charge  bail 597 

duty  of  sheriff  on  execution  to  charge  bail  598 

custody  of  debtor 110 

on  justice's  judgment  for  penalty  or  forfeiture. . .  3IKV2 

term  of  imprisonment  limited Ill 

support  of  prisoners 112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail 582 

attachment  for  contempt  not  to  issue  against  prisoner...  2278 
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XIII.  Against  thb  pbksoh  —  Conthracd. 

S.  Jstmmce;  custody  and  detention  —  Continued. 

habeas  corpus  to  produce  prisoner  to  answer  £or  contempt.  S78 

prisoner  produced  to  be  remanded 

ma^  be  committed  for  civil  contempt  on  discharge 

trom  custody 

habeas   corpus  to   produce  debtor  on  prbceedinip  to  dis- 
cover  death  of  life  tenant 2307 

S.  Discharge  frgm  impruonment, 

from  ai-rest  for  delay  in  issuing 67? 

release  of  inaoWent  debtor  u|K>n  hia  diacharge 2186 

'  how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

on  motion  to  vacate 2187 

power  of  N.  Y.  city  court  to  relieve  from  imprisonment.  3163 

debtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged.   2218 

notice  by  creditor  to  debtor  to  apply  for  discharge. 2216 

failure  to  apply  after  notice  by-  creditor  bars  future  ap- 
plication  2217 

what  debtors  may  applpr  for  discharge 2200 

to  wimt  court  appHcation  made 2201 

when  debtor  may  apply 2202 

application  to  be  by  petition gOl 

contents  of  petition 2Mg 

schedule  oi  debtor's  property 2208 

affidavit  of  petitioner  2204 

correction  of  schedule  2205 

notice  to  execution  creditors 2205 

mode  of  service  of  notice « 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2208 

hearing  to  be  summary 2208 

order  that  debtor  execute  aasignment gOg 

adjournment  of  hearing 2200 

proceedings  on  adjourned  day 2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  aasignment 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  property  still  liable   2213 

not  subject  to  ncw^  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury. . .  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee 2215 

discharge  not  to  affect  justice's  judgment 3087 

XIV.  Faou  JUSTICES*  cousts. 

1.  Issuance;  requisites,  etc, 

may  be  issued  after  discharge  from  imprisonment 3087 

on  judsrment 3017 

for  mone^r 3026 

against  joint  debtors   3020 

on  summons  not  personally  served 2918  I 

for  delivery  of  chattel 3088  I 

docketed  with  county  clerk 3043 

for  fine  against  delinquent  witness « 2977 

exempt  property .• 3028 

when  justice  may  issue 3024 

general  requisites 3025 

renewal  of  execution 3027 

indorsement  of  levy • , 
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XIV.  From    justices*  coumts  —  Continued. 

1.  Issuance;  requisites,  etc. —  Continued. 

mode  of   levy 

notice  of  sale    8029 

mode  of  sale   8030 

return  by  constable   8081 

constable  not  to  act  undei-p  after  return  day 3040 

constable  must  complete  after  term  expires 8042 

action   against   constable   for   money  collected 3041 

for  failure  to  return  8089 

2.  Against  person. 

on  judgment  for  money   3026 

arrest  and  tm;>risonment  under   8032 

limit  of  imprisonment  8083 

affidavit   of  head  of   family;   discharge 80M 

penalt]r  for  wrongful  refusal  to  discharge   3035 

affidavit  a  defence  to  action  for  escape 8086 

discharge  not  to  affect  judgment ^ . . . .  8087 

XV.  From  local  coubts. 

on  judgments  of  Albany  city  court 8225 

of  Troy  justice's  court    8226 

SxAO-ators  wokA  Admftniatratora. 

See,  also,  "  Dbcidents*  Estates;  "  "  LsTBEifi  ov  Adminis- 
tration;"    "Letters    Testamentary;"    "  Si»iin>catbs' 
Courts;  "  "  Wills." 
provisions  applicable  although  letters  issued  before  enactment..  2610 

liability  of  persons  acting  without  authority 2706 

jurisdiction  of  surrogate  over 2472 

'*  next  of  kin  "  defined 1870,  1905 

I.  Avtointment;  qualification.     See,  also,  "  Letters  of  Admih« 

xsTRATXOit ;  **  **  Lettbss  Testamentary." 

persons  incompetent  to  serve  as  executors 2612 

letters  may  be  refused  for  inability  to  read  and  write  English.  2612 

to  be  cited  on  probate  of  will 2616 

issuing  letters  to  executors  named  upon  contingency 2636 

supplementary  letters  testamentary  may  issue  on  removal  of 

disability 2618 

renunciation  by  executor 2639 

retraction  of  renunciation   2639 

selection  of  executor  under  power 2640 

objection  to  persons  selected  as  executors  under  power 2641 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

order  of  preference  among  persons  entitled  to  administration.  2660 

executor,  etc.,  of  sole  legatee  entitled  to  administration 2660 

appointment  of  administrator  on  application  of  party  to  ac- 
tion against  intestate 2660 

of  successor  on  revocation  of  letters 2605 

of  temporary  administrator  not  stayed  by  appeal 2583 

successor  to  sole  executor  to  be  appointed 2608 

surviving  or  remaining  executors,  etc.,  to  act 2692 

appointment  of  receiver  as  successor  to  sole  jexecutor  pending 

action  for  partition  or  distribution   or  to  construe  «r  es- 

toblish  wUl 1869 

II.  Bonds;  uability  thereon. 

deposit  of  securities  to  reduce  penalty. 2606 

application  for  order  for  new  bond  or  new  sureties. 2S97 

order  requiring  new  bond  2898 

^pUeation  of  aitretses  to  be  relieved  from  bond 811,  2600 

31145 


INDEX. 

Bzeentom  and  Admlnfiitratorii  —  Contfitved* 

II.  Bonds;  liability  thereon  —  Continued. 

release  of  old  sureties  on  giving  new  bond 26M 

revocation  of  letters  for  failure  to  give  new  bond . .  812.  2599,  2«01 
sureties  liable  for  money  received  by,  in  another  capacity.  . .  25W 

when  bond  may  be  prosecuted 2IW7 

successor  may  sue  on  official  bond  on  revocation  of  letters...  2efW 

action  on  official  bond  when  no  successor  is  appointed 200^ 

premium  of  surety  company's  bond  allowed  as  part  of  com- 
pensation   « ,. 3320 

III.  Rkvocation  of  letters;  kesiomatiom. 

may  apply  for  revocation  of  letters  and  settlement  of  accounts. 

effect  of  revocation  of  letters  on  acts  of 

powers  cease  on  revocation  of  letters 

revocation  for  failure  to  give  new  bond 

appointment  of  successo**  on  revocation 2QD5 

resignation  when  also  testamentary  trustee 2819 

removal  when  also  testamentary  trustee 2819 

suspension  not  stayed  by  appeal 258S 

decree  revoking  letters  not  stayed  by  appeal 2583 

ristitution  on  revocation  because  supposed  decedent  living      2604 
on  revocation  of  administration  upon  discovery  of  will.  2004 

IV.  General  powers  and  duties. 

powers  of  executors  before  issuing  of  letters 2613 

executors  not  named  in  letters  not  to  act ^£i^ 

directions  as  to  custody  of  property  on  disagreement 2602 

may  consent  to  discharge  of  insolvent  debtor  by  leave  of  sur- 
rogate  2153 

must  record  will  in  each  county  where  realhr  situated 2633 

executors  oualifying  may  exercise  power  ot  sale,  etc 2642 

evidence  of  right  to  redeem  realt^f  sold  on  execution 1466 

rights,  powers  and  duties  of  administrators  c.  t.  a. 2613 

powers  of  temporary  administrator  over  real  property... —  2875 
title  under  sheriff's  deed  on  execution  is  in  trust  for  heirs  or 

devisees 1473 

may  maintain  action  against  infant  or  incompetent  for  con- 
veyance of  property  sold  by  decedent 2346 

to  suspend  proceedings  on  application  to  revoke  probate 2650 

powers  pending  appeal  from  decree  probating  or  granting  let- 
ters  2582 

V.  Property  and  assets. 

liability  of  persons  acting  without  authority. 2706 

what  aeemed  assets 2712 

debt  not  discharged  by  naming  debtor  as  executor 2714 

discharge  or   bequest   of   demand  against  executor  not   valid 

against  creditors 2714 

apportionment  of  rents,  annuities  and  dividends 2720 

safe  of  personal  property 2717 

of  uncollectible  demands  and  assets 2719 

decree  directing  payment  is  evidence  of  assets 2552 

judgment  against,  not  evidence  of  assets 1824 

VI.  Inventory  and  appraisal. 

one  neglecting  to  return  inventory  excluded  from  admintstra-  __ 

tion 2715 

inventory 2711 

contents  of  inventory^ 2714 

appointment  of  appraisers : 2711 

appraisal 2711 

return  of  inventory   2715 

compelling  return 2716 

attachment  for  disobeying  order  to  return 3716 

supplemental  inventory  of  subsequently  discovered  proper! v. .  2714 

when  inventory  may  be  contradicted 1SS2,  1834 

liability  for  uncollected  demands  included  in  iflvaitonr.  1888»  1814 
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Bfacecvtors  mnd  AdilifiiYstratol-s  —  Contflmn^A* 

VII.  Paoceeoings  to  discover  property. 

petition  and  affidavit 2707 

citation 2707 

order  requiring  attendance 2708 

service  of  citation  and  order   .- 2708 

examination 270<) 

personal  transactions  with  decedent   2709 

punishment  for  refusal  to  answer 270f) 

dismissal  on  verified  answer  claiming  title 2709 

decree  to  deliver  property  2710 

termination  of  proceeding  on  controversy  as  to  facts 2710 

VIII.  Sale  of  real  property  to  pay  deoedent'i  debts.     See  "  Sale 
OF  Real  Property." 

not  to  purchase  real  property  sold  to  pay  decedent's  debts 2774 

allowance  to,  on  sale 2566,  2664 

IX.  Actions. 

1.  By  and  against  dtcedtnt, 

extension  of  time  to  move  to  set  aside  judgment  against 

decedent  78B 

to  appeal  from  Judgment  against  decedent 786 

no  execution  against  decedent,  except,  etc 1379 

issuing  execution  on  judgment  in  favor  of  decedent 1376 

2.  Limitation  of  actions. 

on  rejected  claim  barred  in  six  months 1822 

against  executor,  etc.,  of  person  who  dies  within  state. . . .  408 

wnere  deceased  a  non-resident 391 

actions  against,  to  recover  chattel 883 

by  next  of  kin,  etc.,  to  recover  property  of  decedent 892 

period  occupied  by  suit  to  recover  property  of  decedent 

excepted  from  limitation   408 

may  begin  action  within  one  year  from  death  of  creditor.  402 
computation  of  period  in  actions  by,  to  recover  personal 

property 892 

8w  Jurisdiction, 

jurisdiction  of  justices'  courts  over  actions  by 2865 

rejected  claims  under  $50  excluded  from  jurisdiction  of 

justice's  court 2863 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  8204 

4.  IVhen  maintainable  by  or  against. 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor, etc 1821 

action  for  legacy  or  distributive  share 1819 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or 

distributive  share 1820 

prosecuting    action    against    removed    executor,    etc.,    to 

charge  him  personally 1830 

action  Dy,  for  negligently  causing  death  of  decedent.  1902-1905 
not  to  be  arrested  when  sued  in  representative  capacity. .     666 

6.  Partitv»ii, 

when  necessary  parties  in  partition , 1538 

direction  for  sale  free  from  lien  of  debts  of  decedent. . . .  1538 

payment  into  court  on  sale  free  from  debts 1588 

withdrawal  of  shares  of  proceeds 1538 

114T 


INDEX. 

Vxeevtors  and  JLdwnAmMmtrwLtmmm -^  ComMmw^ 

IX.  Actions  —  Continued. 
G.  Pleading;  parties. 

to  be  brought  in  representative  capacity 1814 

may  sue  without  joining  beneficiary 449 

two  or  more  representing  same  decedent  considered  as  one 

person 1817 

executors  who  have  not  qualified  not  necessary  parties —   1818 

first  served  or  appearing  to  answer  complaint ,  . .   1817 

separate  answers  not  allowed  except  by  direction  of  oourt.  1817 

counterclaim  in  action  against 6<IR 

counterclaim  on  decedent's  debt  in  action  by Sns 

in  city  court  of  New  York 3174 

lade  of  assets  not  io  -be  pleaded 18M 

in  action  by  or  against,  in  justice's  court 2M6 

Joinder  of  personal  and  representative  causes 1815 

not  personally  liable  for  debt  by  reason  of  false  allega- 
tion in  pleading  ....'. 1881 

7.  AbatefMnt  and  revival. 

actions  not  to  abate 182B 

on  death,  action  ma3r  be  continued  against  successor..    ..   1828 
successor  on  revocation  may  continue  actions  and  special 
proceedings.  .  . 2005 

8.  Trial;  judgment, 

preference  of  actions  by  or  against 791 

party  cannot  testify  to  personal  transaction  with  decedent.     828 

judgment  may  be  entered   against  all  as  if  all  had  ap- 
peared  1817 

not  evidence  of  assets 1824 

after  removal  does  not  bind  estate  or  successor . . .  1890 

realty  not  bound  by  judgment  against  executor,  etc.,  un- 
less expressly  charged 1823 

judgment  against,  to  state  whether  awarded  personally  or 
in  representative  capacity   1815 

separate  dockets  and  executions  on   personal  and  repre- 
sentative judgment.  .    1616 

when  judgment   not   stating   representative   capacity  en- 
fbfoeaMe  against  decedent's  property 1814 

dispensing  with  or  limiting  security  on  appeal 1312 

0.  Executions. 

successor  may  issue  execution  on  judgment  recovered  by 

predecessor 1828 

on  judgment  on  counterclaim  against 506 

against  property  in  hands  of 1371 

against  executor,  etc.,  to  issue  only  on  leave 1825 

application  for  and  order  granting  leave 1826 

security  on  leave  to  issue  on  judgment  for  legacy  or  dia- 
tributrre  share 1837 

10.  Costs. 

liability  for  costs 18S6 

judgment  for  costs  against 1836 

costs  against,  payable  from  estate 3246 

when  personally  KaMe  for  costs 3246 

security   for  costs  discretionary 3271 

action   against    beneficiaries    for   costs    and    expenses    in- 
curred   1916 
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Bxecutors  and  AOamhrnimtrutowm -^  CtimtimwBiL 

X.  Adjustment  and  payment  op  claims. 

advertisement  for  claims   2718 

citation  to  claimants  to  present  claims ^U^ 

liability  for  claims  not  presented  pursuant  to  advertisement . .  2718 

proof   of   claims 2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  of  referee 2718 

juderment   on   reference    2718 

costs  of  reference    ; 2718 

compromising  or  compounding  claims 2719 

action  against  executor,  etc.,  does  not  entitle  claim  to  prefer- 
ence    2719 

executor,  <;;tc.,  may  prove  claim  against  decedent  on  account- 
ing     2731 

statute   of  limitations  suspended  on   claim  by  executor,   etc., 

against  decedent   2731 

order  of  preference  in  payment  of  debts- 2719 

funeral  expenses  preferred  over  all  other  claims 2729 

proceeding  to  compel  payment  2729 

payable  from  damages  for  death   1903 

rents  may  he  preferred  to  benefit  estate 2719 

petition  to  compel  payment  of  debts 2722 

citation  an  petition 2722 

when  petition  to  be  diamissed 2722 

XI.  AcconFTTs;  coMPnrsATiow. 

"  intermediate  account "  defined  . 2614 

**  judicial  settlement "  defined 26H 

by  executor,  etc.,  of  deceased  executor,  etc 2609 

revival  and  continuance  on  death-  of  accotmting  party 2806 

intermediate  accounting V2& 

when  judicial  settlement  may  be  required 2726 

settlement   of    account    of    temporary    administrator   may   be 

compelled  at  any  time 2726 

who  may  petition  for  compulsory  accounlitig 2727 

citation  on  petition  for  same 2727 

order  to  account 2727 

attachment  for  disobedience  to  order  .....<.•-.. 2T27 

revocation  of  letters  for  failure  to  acoouat 2727 

supplementary  citation  on  compulsory  accountiag. 2727 

consolidation  of  voluntary  and  compulsory  accountings. .....  2727 

voluntary  on  petition  of  executor,  etc 2728 

citation  on  voluntary • 21728 

may  apply  for  revocation  and  settlement  of  accounts 2689 

decree  revoking  letters  may  require  accounting 2603 

on  revocation  of  letters,  successor  may  compel  predecessor  to 

account 2606 

not  liable  for  loss  by  decrease  of  estate 2729 

not  to  make  profit  by  increase  of  estate 2729 

increase  and  decrease  to  be  accounted  for 2720 

afiRdavit  to  account;  vouchers 2729' 

examination   of  aceounting  ]>afty 2729 

executor,  etc.,  ma^  prove  claim  against  decedent 2781 

statute  of  limitations  suspended  on  claim  by  caeecntDr,  etc., 

against  decedent 2781 

reference  of  accounts »»...-  SMS 

relief  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 

effect  of  judicial  settlement ^ 2742 

decree  settling  account  to  contain  summary »..  26Sil 

decree  for  payment  and  distribution , 274S 

addittonal  allowance  for  costs  on  settling  accdunf .' 2662 

commissions  of  executor  or  administrator  to  be  allowed 27S0 

not  allowed  when  will  provides  compensation 

amount   

Include  cost  of  bond •• 
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XII.  Payment  of  legacies;  distribution. 

exemption  for  widow  and  children •  • .  271d 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

abatement  of  legacies  for  insufficiency  of  assets 2T21 

when  legacies  payable 2T21 

advancements  to  be  included  in  distribution 2733 

what  deemed  an  advancement 2733 

order  of  distribution 2732 

when  next  of  kin  of  deceased  husband  or  wife  deemed  alao  ^^^ 

next  of  kin  of  decedent •  •  •  27g 

representation  among  collaterals 2732 

distribution  of  estates  of  married  women 278i 

delivery  of  property  in  lieu  of  money 2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

payment  of  legacy  or  share  of  infant 2746 

legacy   or   share  of   unknown   person   to    be   paid   into  state 

treasury  . 2747 

trial  of  claim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  years 2748 

decree  for  payment  of  legacy,  etc,  on  giving  security 272S 

petition  to  compel  payment  of  debts  and  legacies 2722 

citation  on  petition  to  compel  payment 273M8 

when  petition  to  be  dismissed 2722 

action  for  legacy  or  distributive  share 1819 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or  dic> 

tributive  share 1820 

ecurity  on  leave  to  issue  execution  on  judgment  for  legacy     __ 

or  distributive  ahar* 1827 

fixempllllcatlon. 

See  "  Evidence/'  VIIT.  X;  "  Recoeds." 
Exemptions. 

from  jury  service,  see  "  JtniT  and  Juhorb." 

from  arrest,  see  "Aeeest." 

property  exempt  from  execution,  see  "  Execution,  VI." 

of  earnings  of   debtor 1879,  246S 

of  trust  fund  2463 

exempt  propertv  not  reached  by  supplementary  proceedings....  2463 

not  reached  by  creditor's  action 1879 

for  widow  and  children  v  f  decedent 2713 

proceedings  for  neglect  of  executor,  etc.,  to  set  apart  exen^p^ 
property  . 2T24 

Bxpress  Companies. 

residence  for  purpose  of  jurisdiction  of  justice's  court. .     2809.  2881 
service  of  summons  from  .justice's  court  on ,., « 2881,  ''"^"^ 

Bxtenslon  of  Time. 

See  "  Time." 

Bxiortlon. 

taking  fees  not  prescribed  by  law  prohibited •••... 

for  services  not  rendered  prohibited 8281 

treble  damages  for  illegally  taking  fees .•.••••....  8282 

Bxtra  Allo-vraaee. 

See  "  Costs." 

Factors. 

Order  of  arrest  In  action  for  funds  or  property  misapplied. ....     549 
in  justice's  court .896 

False  Imprisonment. 

included   in    term   "personal   injury **...••.•••••••••«• 8848 

limiution  of  actions   Sftl 

luriadiction  of  N.  Y.  city  court  over  actionr  for.  es  Tasasto 9X7 
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False  IniprlBonmeiit  —  Continued. 

on  high  seas,  action  in  N.  Y.  city  court  for  3177-3187 

excepted  from  jurisdiction  of  justice's  court   2883 

of  Albany   city   court    3223 

of  Troy  justice's  court 3223 

costs  when  recovery  is  less  than  $50 8228 

False  Representatlonn. 

as  ground  for  attachment   636,     637 

Federal    Conrts. 

detention  and  custody  of  prisoners  under  federal  process..   133,     134 

certified  copies  of  records  admissible  in  evidence   943 

prisoners  detained  by  mandate  of.  not  entitled  to  habeas  corpus, 
etc 2016 

Federal  Olllces  and  Olllcers. 

certified  copies  of  documents  on  file  in,  admissible  in  evide.ice. .  ^44 

certificate  of  director   of  census  to   po.)uIation  admissible 944 

certified  record  of  weather  bureau  observations  admissible 944 

records  or  certified  copies  of  transfers  of  vessels  admissible....  945 


Fee*. 

provisions  ai>pl7  to  civil  cases  only 3S32 

special   provisions   not    affected 8390 

cmmge  not  to  apply  to  uncompleted  services 8881 

in  proceedings  to  enforce  liens  on  vessels 3489 

for  oaths  and  acknowledgments 8296 

for  administering  official   oaths 3289 

officer  may  charge  fee  paid  for  oath,  postage,  etc 8291 

of  printers       8817 

I.  Pbohibitions  against  takikg. 

judges  not  to  take  fees  for  advice : 61 

officers  of  N.  Y.  city  court  not  to  receive  -for  their  own  use. .  836 

taking  fees  not  prescribed  bv  law  prohibited 8280 

taking  for  services  not  rendered,  prohibited 8^1 

treble  damages  for  illegally  taking 8282 

II.  Liability  roa;  paymbnt. 

to  be  taxed  on  demand 8287 

to  be  paid  before  papers  transmitted 8292 

comptroller  to  audit  when  payable  by  state 3295 

searches  for  state  officers  to  be  gratuitous 8290 

prisoner  ordered  discharged  not  to  be  detained  for 2212 

poor  person  not  liable  for..., 461,    466 

ni.  Op  cLUtKs;  registrks  and  stekogbaprsbs. 

of  clerk  of  court  of  appeals 3800 

of   county  clerks   generally « • 8804 

in  New  York  and  Kings  counties 3306 

of  clerks  of  court 3306 

in  civil   actions    ??^'^ 

on  naturalization 3iXl3 

of  clerk  of  N.   Y.  city  court 3104a 

of  register XM)G 

of  county  treasurer,  etc.,  on  money  j-ai*!  into  court ?i^"^ 

of  stenographers -iSl I 

for  copies  of   notes    _2ril 

how  paid  .   , , 85-88 
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Fees  —  Contlniied. 
IV.  Or  sHEBirrs;  cosonsrs;  constables,  ktc. 

of  sheriff  and  officers  for  attending  appellate  dividott MS 

of  constables  and  deputy  sheriffs  tor  attending  court.  ...••..  S812 

of  sheriffs •.... ••••  S807 

in  New  York  and  Kings  coanty ....: 8306 

in  replevin .••••••• 1702 

I                 sheriff  to  collect  by  virtue  of  execution....^ 8909 

^                 of  coroners •.••...  8310 

I                 of  marshal  executing  mandate  of  N.  Y.  city  court. 338 

payment  of  fees  of  officers  on  sale  in  partition •••••».••  VBT9 

V.  Op  bbpebess;  commxssiokbbs  and  abbktbatobi. 

judge  acting  as  referee  not  to  receive 1024 

of  referee 8296 

failing  to  report  not  entitled  to  fees ••  1019 

appointed  to  superintend  diaoowcry . •  •  • •••••••    807 

in  surrogate's  court 2566 

on  sate  of  real  property 8297 

commissions  on  distribution  of  proceeds  of  real  prop- 

ert;r   8297 

of  commissioners  in  partition  or  dower 8296 

in  partition,  to  be  taxed 1555 

to  admeasure  dower,  to  be  taxed 1612 

in  condemnation •••••••••••«•••.••••  8370 

of  surveyors  in  partition  or  dower •••••••••••••.  8299 

of  arbitrators •  2S71 

VI.   Or  BECBIVBRS;  BXBCUTOBS;   CUABDIANS;  TBUSTXBi,  BTC. 

of  eacecutor  or  administrator • 2780 

executor,  etc.,  only  allowed  cmee  on  different  IcCterv 2730 

not  allowed  when  will  provides  compensation 2780 

of  testamentary  trustees   2780,  2810 

of  general  guardian 2780,  2850 

receiver's  commissions  .   8320 

of  committee  of  incorapetent .^f**** 2888 

cost  of  bond  of  reoetver,  suardiaa*  tnsstee,  etc... 8820 

VIL  Or  juBOBS,  ^ 

of  trial  jurors J 8818 

in  special  proceedings r>****  8316 

mileage  of  jurors   •••  ••  N^*  J£^ 

per  dtem  allowance  to  grand  and  trial  jnrorB 77*  •  ^^^ 

extra  pay  on  protracted  trials ;<f  8315 

in  justice's  court   • «• *«a« 

VIII.    Op    WITNBSSB& 

generally ,,*,, •••••• •**-*^}S 

on  deposition  to  be  used  in  another  state ggiO 

party  testifying  i  it  entitled  to ••• 

attorney  testifying  for  client  not  entitled  to.  •• 

IX.  In  subbocatbs*  coubts.  \ 

no  fees  when  ci' .te  does  not  exceed  |1,000 •.••••...  SSffl 

of  surrogate • 2^^ 

of  referee 256» 

of   officers,   witnesses,   etc 250(> 

of  appraiser 2565 

for  copies  of  r^P^i'^ 2067 

X.  In  justices*  coubts. 

to  be  paid  before  services  rendered. •• ••••••••• 8S2& 

adverse  party  may  pay  and  tax ••••••• • 8328 
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Fees  —  Continued. 

X.  In  justices'  courts — Continued. 

of   justice    of   the   peace 3322 

on  transfer  of  cause  to  another  justice 315!2 

on   sale  of   straying  animal 3U92 

of  justice  and  constable  on  attachment  against  witness 2972 

of    constable 3323 

constable's  affidavit   upon   claim    for  travel   fees 3324 

person    deputized   to   execute   mandate   not  entitled   to 3156 

of    jurors 3326 

witnesses'    fees 3327 

on  commission  to  take  deposition 3320 

XI.  When  to  be  accounted  for  and  paid  over. 

all  sums  received  for  official  services  to  be  included  in  ac- 
count   3280 

by  clerk  of  court  of  appeals 3283 

clerk  of  court  to  account  for  and  pay  over 3283 

salaried   registers  to   account   for  and   pay  over 3285 

salaried  county  clerks  to   account   for  and   pay   over 3285 

surrogate  to  render  account  of 2501 

clerk  of  N.   Y.  city  court  to  account  for  and  pay  over....  331 

Felfirneil  Ifmneii. 

abolished 823 

Felony. 

attorney  disqiinlififd  on  conviction 67 

deposition    of    person   confined    for 877 

corrupt   omission    of   juror's   name   in    Kings   county 1158 

habeas   corpus   to   testify   in   case   of 2011-2014 

Femaleii. 

See   "  Women." 

FletltlonM. 

bail,  see  "  Bail.'* 

name,  see   "Name;"   "Unknown    Persons." 

Fidelity  Conipanleii. 

execution  of  bond  '>r   undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 715,  8il 

justification    by 811 

FicliielArlen. 

order  of  arrest  in  action  for  funds  or  property  misapplied....     549 
in    justice's    court 2895 

Finen. 

application  to  finrs  against  grand  jurors 3351 

I.  When  to  be  imposed. 

for  unlawfully  practicing  in  New  York  city 64 

for  permitting  person  to  practice  unlawfully  in  New  York 
dty 64 

against  slier  iff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings       103 

for  disobeying  peremptory  mandamus  to  public  officer  or 
board 2090 

for  misconduct  of  oflici-r  attending  jury  in  special  proceeding  1196 
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V*liieB  —  Continued. 

I.  When  to  be  imposed  —  Continued. 

for  non-attendance  of  juror 1072,  1109,  1152 

in  special  proceeding  1196 

in  justice's  court   3009 

of  talesmen 1174 

In  justices'  courts. 

against  recalcitrant  witness  2974 

imposition  on  witness   2975 

minute  of  conviction  of  witness 2976 

execution  for,  against  witness 2977 

application  of  fines  against  witnesses 2978 

II.    F0»   CONTEMPTS. 

for  criminal  contempt 9 

in  justice's  court   2871 

punishment  of  contempt  by 2266 

when  actual  loss  not   sustained 2284 

as  indemnity  for  damages  to  aggrieved  l)arty 2284 

corporation  may  be  fined  for  contempt 2284 

final  order  imposing  for  contempt  punishable  civilly 2281 

III.  Remission. 

power  of  county  court  to  remit 350,  351 

costs  on  remission   352 

notice  of  application    352 

county  court  may  remit  fine  imposed  by  justice 353 

IV.  Collection  and  enforcement. 

provisions  not  applicable  where  other  provision  made 2301 

cltrk  of  court  to  make  schedule  of  fines  imposed 2293,  22S& 

to  issue  warrant  to  sheriff   2294 

to  whom  warrant  issues  when   delinquent  resides  in   another 

county   . 2295 

levy  of  execution  on  personal  property^  under  warrant 2296 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant  2296 

return  of  warrant   2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

action  against  sheriff  for  failure  to  collect  fine 2298 

issuance  of  new  warrant  on  return  of  first 2298 

what  persons   included  in  schedule 2299 

action  by  people  against  sheriff  for  omission  of  duty 2300 

V.  Actions  for. 

action  for,  to  be  brought  in  name  of  people 1984 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction   of   justice    2862 

order  of  arrest  in  action  to  recover 549 

in  justice's  court 2895 

against  usurper  of  office  upon  judgment  of  ouster 11^»6 

fine  against  usurper  of  office  to  be  docketed 1956 

execution  to  collect,  against  usurper  of  office 1950 

Fire  CompiLnleB  and  Depnrtmentii. 

members  exempt  from  jury  duty 1030,  1081,  1127 

yroof   of  exemption    1082,  1128 

FlalterleB. 

joinder  of  cnuses  of  action  for  penalties  under  fisheries,  game 

and  forest  law   484 
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when  deemed  assets  in  hands  of  executors,  etc.... 3718 

Porelble  Bntry  and  Detainer. 

entry  by   force  prohibited 2233 

treble  damages ^ 1660 

summary  proceedings  to  dispossess  wrongdoer 2233 

application  to  remove  wrongdoer 2234,  2235 

issues  in  summary  proceedings  to  remove  wrongdoer 2246 

costs 2250 

Poreeloiinre. 

*    I.  Of  mortgage  op  real  property. 
1.  by  action. 

jurisdiction  of  county  court 340 

infant  may  maintain,  in  his  own  name 1686 

service  of  summons  by  publication 438,     439 

obligor  in  bond  may  be  made  defendant 1627 

when  state  may  be  made  defendant 1627 

summons  to  be  served  on  attorney-gt-neral  for  state....   1G27 
other  actions  for  mortgage  debt  prohibited  pending  fore- 
closure     1628 

complaint  to  state  whether  another  action  brought  on  debt.  1629 
action   not   to  be  brought  until   return  of  execution   for 

debt 1630 

notice  of  pendency  to  be  filed   1631 

appointment  of  receiver  without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion . 181.0 

action   triable  where   property   situated 982 

final  judgment   to  direct  s«'\1e 1626 

to  award  recovery  of  deficiency 1627 

judgment  to  be  entered   in  county   where  property   situ- 
ated     1677 

security   to   stay   judgment    pending   appeal    to   court   of 

appeals    1331 

dismissal   on  payment   of   interest  and   part   of  principal 

due : 1634 

ttay  after  judgment  on   payment  of  interest  and  instal- 
ments due 1635 

•estate  transferred  by  conveyance  upon   sale 1632 

rights  barred  by  conveyance  upon  sale 1632 

surplus    to    be    paid    into   court Hi:*;. 

duties  of  officer  making  sale lG3r. 

sale  uf  whole  when  oaiy"  part  of  debt  due !»».» i 

sale  of  part  only,  when  only  part  of  debt  due 1630 

officer  making  sale  to  pay  taxes,  etc ,  1676 

summary  proceedings  to  recover  possession  of  property. .   2232 
notice  to   quit    required   before   summary   procei^dings   to 

recover  possession 2*236 

additional    allowance   to   plaintiff 32r»2-3*jr»4 

when  action  settled  before  judgment 3252,  ^2r^i 

computation   of  additional  allowance 3262 

8.  By   advertisement, 

provisions  as  to  mortgages  to  U.   S.  loan  commissioners 

not  affected 2400 

provisions  as  to  mortgages  to  state  not  affected 24(t9 

when  mortgage  may  be  foreclosed 2387 

filinif  of  notice  of  sale 23SH 

publication  and  posting  of  notice  of  sale 23R^ 

notice  of  sale  to  be  served  on  mortgagor  and  grantees. .  2388 

on  wives  or  widows  of  mortgagor  and  grantee....  2388 

•n  lienors 2.388 

on  heirs  of  deceased  owner,  etc 2.'^88 

mode  of  service  of  notice  of  sale 2C>i:Ai 

county  clerk  to  indor  m    aiul  in«it<  notice  of  sile u;{tMj 

contents  of  notice  of  '  ilc 'J.'J91 
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For«clofiiire  —  Contlniied. 

L  Of  mortgage  of  real  property  —  Continued. 
2.  By  advertisement  —  Continued. 

postponement   of   sale    c. 

advertisement  pf  postponed  sale 2302 

time  and  place  of  sale 2303 

sale  to  be  at  public  auction 2303 

separate   sale  of  distinct  parcels 2393 

mortgagee    may    purchase    2304 

what  rights  cut  off  by  sale 239G 

affidavit    of    sale    2398.  2397 

of  publication  and  posting  of  notice 239d»  23^ 

of    entry    of    notice    of    sale    in    county    clerk's 
office 2396,  239T 

of  service  of  notice  of  sale 2390,  2397 

printed  copy  of  notice  of  sale  *'o  be  annexed  to  affidavit . .  2397 

affidavits  may  be  filed  and  recorded 2368 

marginal  note  upon  record  of  mortgage 2399 

title  vests  in  purchaser  without  deed , 2400 

without   filing   and   recording  affidavit 2400 

purchaser    may    require    affidavits 2400 

costs   allowed 2401 

expenses   allowed   2402 

taxation  of  costs  and  expenses 2403 

surplus  to  be  paid  into  supreme  court 2404 

petition   of  claimant  to  surplus 240R 

notice  of  application  for  surplus 2406 

when  and  to  whom  application  to  be  made 2406 

order  for  distribution  of  surplus 2407 

reference  of  application  for  surplus 2407 

provisions    as    to    surplus    not    applicable   when    decedent 
died  seized  within  four  years  of  sale 240S 

II.  Of  mechanics*  liens  on  real  property. 

purpose   of  title   3398 

definitions ? 3398 

to  be  by  action 3390 

jurisdiction  of  action    S39Q 

under  contract   for   public   improvement 3400 

provisions  apply  to  court  of  records  only,  except  as  otherwise 

provided    . ^ 3401 

judgment  foreclosing  lien  on  public  improvement 3418 

preference  over  contractors   3414 

judgment  for  delivery  of  property  in  lieu  of  money 8415 

foreclosing  lien  on  railroad  property 3419 

1.  Tn  courts  of  record. 

notice  to  lienor  to  begin  action 3417 

cancellation   for  failure  to  begin  action 3417 

consolidation  of  actions  by  different  lienors 3401 

joinder  of  lienors  as  plaintiffs 3402 

necessary  parties  defendant  3402 

waiver  of  defendant's   lien   by  failure  to  plead 3402 

equities  of  lienors  to  be  determined 340!^ 

judgment   for    deficiency    3416 

for  debt  on  failure  to  establish  Hen 3412 

offer  to  pay  into  court 3413 

costs  and  disbursements  3411 

8.  In  courts  not  of  record. 

to  be  commenced  by  personal  service  within  state 3404 

complaint  to  be  verified .^ 3404 

necessary  allegations  of   complaint 3404 

form  and  service  of  summons •••••••  3404 

•ubstituted  service  of  summons •••...  8406 
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ForecloBiire  —  Continued. 

II.  Or  mechanics'  liens  on  real  property  —  Continued. 
2.  In  courts  not  of  record  —  Continued. 

joinder  of  issue  by  verified  answer 340C 

judgment  by  default   S^OG 

trial  of  issues   3407 

enforcing  judgment   for  defendant 3407 

executions 3408 

appeal  from  judgments  3409 

filing  transcripts  of  judgments 3410 

costs  and  disbursements 343 1 

offer  to  pay  into  court. 3413 

III.    Or   CHATTEL  LIENS. 

proceedings  to  enforce  liens  on  vessels,  see  "  Vessels." 

other  remedies  not  affected 1741 

jurisdiction 1737 

of  county  court   340 

of  city  court  of  New   York 315 

of  city  court  of  Yonkers 3203 

when  maintainable 1737 

service  of  summons  by  publication 438,  439 

action  triable  where  property  situated 982 

warrant  tG  seize  chattel 1738 

from  inferior  court   1740 

judgment 1739 

sale  under  judgment   1739 

of  inferior  court  1740 

payment  of  surplus   1739 

judgment  for  deficiency   1739 

Forelflrn. 

foreign  corporations,  see  **  Corporations." 

procuring  testimony  from  foreign  countries,  etc.,  see  "  Deposi- 
tions. 
probate  of  foreign  wills,  see  '*  Wills." 

ancillary  letters  to  foreign  executors,  etc.,  sec  "  Letters  of  Ad- 
ministration; "  "Letters  Testamentary." 
ancillary  letters  to   foreign  guardian,  see  "  Guardian." 

people  may  sue  for  public  funds  in  foreign  court 1971 

proof   of   foreign   statutes 942 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports  of   cases   admissible  to   prove   common    law   of   another 

state  or  country    M2 

authentication  of  copies  of  records  of  foreign  courts 9.[»2 

oral  proof  of  copy  of  record  of  foreign  court 9.j3 

effect  of  foreign  record  or  judicial  proceeding,  not  declared....     9r)4 
authenticated  copies  of  records,  etc.,  of  public  office  of  foreign 
country  admissible  in  evidence   Q^^ 

Foreiits. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law   , , 484 

Forest  Preserve. 

place  of  trial  of  actions  for  penalties  for  trespaases 983 

Forfeitures. 

of  recognizances,  see  **  Recognizances." 

action   to   annul   corporation    for    forfeiture   of    franchises,    sec 

"Corporation;"  "  Francjiisfs;  "   "Quo  Warranto."  ^^ 
recovery  of  property  forfeited  for  treason,  see  "  Treason.* 
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Forfeiture*  —  Continued. 

I.  Ok  office.     Sec,  also,  *'  Office  and  Officers." 

for  bringing  or  suffering  liquor  in  jail 130 

of  sheriff  for   failure  to  separate  prisoners 125 

for  conniving  at   escape 159 

for  violations  of  law  by  justice  or  constable 3138 

for  failure  of  justice  of  peace  to  pay  over  money 31S3 

II.  As  PENALTIES.     Sec,  also,  '•  Penalties.'* 

1.  When  incurred. 

of  life  estate  or  unexpired  term  for  malicious  waste 166G 

not  incurred  by  act   conforming  to  decision  of  appellate 

division  before   reversal    1061 

by  juror  for  taking  gift  or  bribe 1193 

for  making  gift  or  bribe  to  juror 1194 

for  false  oath  of  creditor  of  insolvent  debtor 2159 

2.  Actions   to   recover. 

limitation  of  action  for  forfeiture  to  person  aggrieved...     383 

for  statutory   forfeiture  to   state 3S4 

to  be  brought  in  name  of   people 1984 

triable   where   cause   arose 063 

place  of  trial  when  offences  committed  on  lakes,   rivers, 

etc 963 

by  attorney-general  or  district  attorney  to  recover 1962 

concurrent  jurisdiction  of   supreme  and  justice's  court..   19G2 

disposition   of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 19W 

recovery    when    statute    imposes    amount    not    exceeding 

specified   sum 1964 

district  attorney  to  render  account  of  collection 1968 

person  specially   aggrieved  may   sue 1893 

when   common   informer  may   sue 1894 

common  informer  to  compromise  only  by  leave  of  court.   1894 
summons  in  action  by  common  informer  to  be  serviJd  by 

officer  authorized  to  levy  execution 18% 

summons  in  action  by  common  informer  cannot  be  coun- 
termanded    1W8 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery  where  statute  imposes   forfeiture  not   exceeding 

specified  sum 1808 

indorsement  on  execution  of  justice's  judgrncnt 3026 

confinement  on  execution  against  person  on  judgment  for.  3032 

Franchlneii. 

action  to  annul  corporation  for  forfeiture  or  misuse 1798 

action   by   attorney-general  against   corporation   to   try   right   to 

exercise   1948 

triable *of  right  by  jury 1960 

all  claimants  to  same  franchise  to  be  joined 1954 

action  to  be  brought  in  name  of  people 1964 

joinder  of  relator  as  party  plaintiff 1966 

relator  to  give  security  for  costs,  etc 19S6 

compensation  of  attorney-general  when  relator  joined 1986 

collection  of  costs  against  corporation   from  officers  and   mem- 
bers  1987 

Fraud. 

limitation  of  actions  for  382 

when  cause  of  action  accrues • 382 

verification  of  answer  to  charge  of 529 

order  of  arrest  on  allegation  of 549 

in  justice's  court   2895 

wben  order  of  arrest  issued,  allegation  of  fraud  mutt  be  proyod.  549 
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Fraud  —  Castlsued. 

arrest  for,  not  affected  by  judgment  for  price,  etc 662 

security  on  injunction  against  proceeding  in  action   for  actual 

fraud ei9 

warrant  of  attachment  in  actions  for 686 

ground  for  annulling  marriage. 1743,  1760 

witness   in  supplementary  proceedings  net  excused  because  an- 
swer tends  to  convict  of * .  2460 

Fraudulent  Conveyancefi. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 101 

verification  of  answer  to  charge  of 629 

order  of  arrest  on  allegation  of 649 

injunction  order  against   604 

as  ground  for  attachment 636 

in  justice's  court 2006 

enforcing  judgment  against  property  conveyed  by  deceased  judg* 

mcnt  debtor 1380 

Prlvoloua  Pleadluflrs. 

application  for  judgment  on 537 

costs  on  application^  for  Judgment 587 

no  appeal  from  denial  of  application 537 

notice  of  motion  for  judgment  in  N.  Y.  city  court 8161 

Falton  Coantr.  • 

special  and  trial  terms  in 282 

l''uii«'i-al    l!jXi>enMeii. 

payment  before  letters  issued 2613,  2666 

authority  of  temporary  administrator  to  pay   2672 

pretci  red  over  all  other  claims 2729 

proceedings  to  compel  payment    2729 

sale  of  realty  to  pay 2740 

include   reasonable   charge    for   headstone 2749 

payable  from  damages  for  death   1903 

G. 
Oame  I^a^'. 

joinder  of  causes  of  action  for  penalties  under 484 

Garnliilituent. 

levying  execution  against  wages,   etc.,   of  judgment-debtor....   1391 
General  liuleM    of   Practice. 

See   **  Riles  of  Puactice." 
General  SeMMlonM. 

court  of,  in  New  York,  is  a  court  of  record 2 

Genesee   Connty, 

per  diem  allowance  to  grand  and  trial  jurors 3314 

compensation    of    court    attendants 3312 

Governor. 

may  change  place  of  holding  courts  88,      39 

majf  order  out  military  to  assist  sheriff 107 

designation  of  justices  of  appellate  division   220,  222,     223 

may  appoint  extraordinary  terms  of  court 2'SA 

may  designate  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.  Y.  city  court 321 

dis<iualilied  to  act  as  trial  juror 1029 

lieutenant-governor  disqualified  to  act  as  trial  juror. ...    101*^ 

private  secretary  disqualified  as  trial  juror 1023 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to   < .  i * . . . .  2115 

to  be  paid  by  him  into  court 2116 

Graad  •rnrom. 

in  Albany  county,  to  be  drawn  from  petit  jurors 1041 

■exempt  from  trial  jury  service  in  New  York lOSl 

iTOof  of  exempli  on ^  lOS'i 

.-ollection  of  fin^  tmndso'l  on 2293-2.]?01 

appHratinn   of   code   to   fines  aratrst '^^'J 

supervisors   mav   tnake  allowancf   to oqIa 


INDEX. 
Grantor. 

ejectment  by  grantee  in  name  of ir»MX 

Grants. 

action   to  vacate  grants  by  state,  see  "  Letters   Patekt." 

GvardianM. 

I.    GUAJtDIANS    AD    LITEM. 

how    ap|)ointed 472" 

clerk  of  court  must  act  when  appointed 472 

must  consent  to  act  in  writing 47:! 

must  give  bond  before  receiving  property 474 

security,   penalty   and  sureties ^. . .     475  - 

security  may   be  increased  by  order 475 

general  guardian  acting  ad  litem  need  not  give  security .  —     4  75 

1.  Of  infant  plaintiffs. 

to  be  appointed  before  summons  issues 469 

application    for   appointment 47t» 

verification  of  petition  of  infant  for  leave  to  sue  as  poor 

person 459 

liable    for    costs 469.  :i24a 

bond   of,   in   action   by    infant   for   legacy   or   distributive 

share 1S2«> 

2.  For  defendants. 

designation  of  person  to  receive  summons  against  infant.      427 
appointment   ot   special,    for   ju<licially   declared   incompe- 
tent       42V 

appointment  of,   for   infant 471 

for   absent  resident   infant 473 

for  infant  in  partition 15^{5 

security   by   guardian    ad  litem   in   partition 153H 

cannot   be   waived    in    partition 15:1(5 

appointment   in   condemnation   proceeding   for   infant   or 

incompetent 3vU>-l 

for   defendant   not    personally   served vlSO:J 

bond  of,   in  condemnation  proceeding :i7Ui^ 

costs  in   condemnation    proceedings. .  .^ 3872 

costs  for  procuring  appointment  for  infant  defendant..  11251 

not  liable  for  costs 477 

3.  In  justices*  courts. 

appointment    of 2887,  2SSs 

for  infant  plaintiff  liable  for  costs 2>vS7 

defendant  not  liable  for  costs 2888 

II.  Special  guardians. 

appointment  in  action  to  compel  conveyance  of  real  property  234« 
in  action  to  comnel  conveyance,  may  be  ordered  to  convey."  2347 
appointment  on  intermediate  accounting  by  committee  of  in- 
competent    :?X42 

to   proceed   for   removal    of   committee  of   incompetent 

person .....   2t?4:^ 

in  condemnation  proceeding  for  defendant  not  person- 
ally   served SvHUt 

costs   in   condemnation   proceedings 3372 

1.  In  proceedings  to  sell  realty  of  infant  or  incompetent. 

appointment    for    incompetent   person 2351 

bond  of,  on  apolication  to  sell 2331 

husband    may    be    appointed,    on    application    to    release 

dower  of   incompetent 2351 


Ovardiaha  —  Continued. 

II.  Special  guaj^ians  —  Continue<i. 

1.  In  proceedings  to  sell  realty  of  infant,  etc, —  (jontinueci. 

appointment  of,  for  infant  235^ 

bond  of,  for  infant   2352 

trust  company   may  be  appointed   for  infant  without  se- 
curity   2352 

prosecution  of  bond 2353 

2.  In  surrogate's  court. 

clerks  of  surrogate's  court  not  to  act  as ^ . .  2500 

appointment  of  special   guardian   for  incompetent   td  ex- 
clusion of  committee 2527 

for  infant  or  incompetent  person 2530 

notice  of  application  for  appointment   2531 

on  petition  of  general  guardian  for  revocation  of  letters.  2836 
presumption  of  appointment  for  infant  in  proceedings  to 

sell  realty  property  for  decedent's  debts 2785 

III.  Of  person,  and  pp.opesty. 

jurisdiction  of  surrogate   2472 

power  of  surrogate's  court  to  appoint 2821 

provisions  applicable  though  letters  issued  before  enactment . .  2610 

1.  Appointment  for  infant  over  fourteen. 

same  person  may  be  guardian  of  person  and  of  property.  2^21 

of  person  of  married  woman  not  to  be  appointed 2825 

petition  for  appointment  of,  for  married  woman . . .   2822,  2824 

power  to  appoint  J  for  property  of  married  woman 2821 

petition  for  appointment   2822 

contents  of  petition 2823 

citation , 2823 

hearing.  .....; 2825 

decree  appointing 2825 

to  be  nominated  by  infant 2826 

inquiry  as  to  value  of  property 2829 

issuance  of  limited  letters 2830 

letters  of  guardianship  must  be  in  name  of  people 2590 

how  tested  and  scaled 2590 

appointment  of  successor  on  revocation  of  letters 2605 

*2.  Temporary   guardian    for   infant  under  fourteen, 

petition  for  appointment   2827 

surrogate  must  nominate   2827 

appointment 2827 

term  of  office  *. 2828 

3.  Qualification;  bond. 

oath  of 2594 

to  be  filed  before  letters  issued 2594 

oath  and  bond  of  guardian  of  person .' 2831 

of  guardian  of  property 2830 

acceptance  of  modified  security 2830 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

application  for  new  bond  or  new  sureties 2597 

•order  requiring  new  bond  to  be  Riven 2598 

application  by  sureties  to  be  released 812,  2000 

release  of  old  «5ui<.-ti*'s  ,on  fnvinR  new  bond 2001 

Tcvo^alion  of  Icttprs  for  failure  to  give  new  bond...  812,  2601 

When  bond  may  he  prosecuted .2607 

successor  mav  sue  <on  bond  on  revocation  of  letters 2608 

sureties  liable  for  money  rcceiv4^d  4xy  gu9.rdian  in  another 

capacity , . . , \ 
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Guardian*  —  Continued. 

III.  Op  person  and  property  —  Continued. 
4.  Ancillary  letters. 

application  for,  to  foreign  guardians 

petition 

authentication  of  records  appointing  foreign  guardian. . .   283S 

decree  granting 2Si«» 

inquiry  as  to  debts  due  from  ward's  estate 2S^ 

powers  of  guardians  under   '2&Mi 

provisions  apply  to  appointment  of  guardian  before  enact- 
ment   2841 

6.  Appointed  by  will  or  deed. 

not  to  act  under  will  until  probate  and  letters  issued ....  ^Kl 

deed  appointing  must  be  recorded 2851 

renunciation  presumed  from  failure  to  record  deed 2S»1 

testamentary  guardian  must  qualify  within  thirty  days...  2S52 

objections  to  issuing  of  letters  to 2SS2 

renunciation  by  testamentary  guardian 2S52 

*  when  security  required   2%3 

requisites  of  bond   ..s 28^ 

order  to  file  annual  account 2SX 

when  inventory  and  intermediate  account  required 2$65 

compulsory  accountings 2856 

effect  of  decree  settling  accounts 2S57 

removal 2S5^ 

suspension  pending  petition  for  removal 2SSS 

resignation 28S& 

appointment  of  successor 2880 

0.  Powers,  duties  and  liabilities. 

letters  conclusive  evidence  of  authority  until  revoked ....   2591 

service  of  summons  for  infant  on 426 

service  of  petition  and  notice  in  condemnation  proceed- 
ings    3382 

need  not  give  security  when  acting  ad  litem. 475 

appearance  for  infant  in  condemnation  proceeding 33g3 

costs  in  condemnation   proceedings 3372 

entitled  to  letters  of  administration  on  behalf  of  ward. .  .   2960 
when  entitled  to  letters  of  administration  c.  t.  a.  on  be- 
half of  ward   2©13 

petition  for  change  of  name  of  infant 2410 

may. sue  to  annul  marriage  of  child  under  age  of  consent.   1744 

title  to  securities  representing  money  paid  into  court 749 

action  on  securities  representing  money  paid  into  court.  .      749 

order  for  support  and  education  of  infant 2846 

expending   legacy  or   distributive  share  for  infant's   sup- 
port, etc 4 2746 

payment  of  legacy  or  distributive  share  of  infant 2746 

bond  of,  on   payment  of  legacy  or  distributive  share   of 

infant 274^ 

can  only  purchase  on  behalf  of  ward  at  judicial  sale.  1679,  2774 
not  to  purchase  real  property  in  which  infant  interested.  2774 
acceptance  of  dower  m  gross  in  lands  sold  for  decedent's 

debts 27i« 

payment  of  infant's  share  of  proceeds  of  land  sold  to  pay 

decedent's  debt 2790 

additional  security  before  receiving  money  or  property...  476 
successor  on  revocation   of  letters  may  continue  actions, 

«tc--   ■•••• •••    •• 2805 

may  be  ordered  to  convey  realty 2347 

proceedings  against,  to  compel  production  of  tenant   for 

life 2302 

liable  for  use  and  occupation  when  he  holds  over IfSM 

action  by  ward  against,  for  waste .,,   16S3 
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III.  Or  PERSON  AND  PROPESTY  —  Continued. 

6.  Powers,  duties  and  liabilities  —  ContimwA 

Partition  by  agreement, 

application  for  authority   •••••••••  1500 

contents  of  petition 1&91 

notice  of  application  1S91 

court  may  authorize   1682 

authoritv  to  execute  releases   1592 

eiTect  of  releases  1593 

7.  Proceedings  to  sell,  mortgage  or  lease  real  property  of  in* 

font.     See  "  Sale  of  Real  Property.** 

8.  Suspension;  rcx'ocation  of  letters;  resignation. 

petition  by,  for  settlement  of  accounts  and  discharge 2849 

application  by  guardian  for  revocation  of  letters 2835 

citation ^ 2836 

guardian  ad  litem  to  be  appointed  on 2836 

order  for  accounting 2836 

decree  discharging  and  revoking  letters 2836 

application  for  order  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond 2598 

revocation  for  failure  to  give  new  bond 812,  2599,  2601 

revocation   for  misconduct,  etc 2832 

citation  on  petition    2833 

decree  for  revocation   2833 

effect  of  revocation  of  letters  on  guardian's  acts 2603 

powers   cease  on   revocation  of   letters 2603 

decree  rev(»kiiip  Irtters  may  rc(|uire   accounting 2603 

removal   for  disobedience  to  order  to  file  account 2845 

order  suspending  gtiardian  pending  i>etition  to  revoke....  2834 

revocation  to  be  noted  in  maicin  of  record 2499 

decree  revoking  letters  not  stayed  by  appeal 258.3 

suspension  of,  not  stayed  by  appeal 2583 

9.  Accounts;  compensation. 

"judicial  settlenr^nt  "  defined    2514 

"  intermediate  account  "  defined   2514 

for  legacy  or  distributive  share  of  infant 2746 

decree  revoking  letters  may  require  accounting 2603. 

on   revocation,   successor  may  compel   predecessor  to   ac- 
count   2005 

by  relatives  acting  as  guardians  in  socage '1  (72 

by  execMtor,   etc.,  of   deceased   guardian 2f?0(l 

revival  and  continuance  on  death  of  accounting  party — .   SCOO 
order  for,  on  petition  of  general  guardian  for  revocation 

of  letters 2836 

ward  or   new  guardian   may   require   accounting  notwith- 
standing discharge 2837 

to  file  anntinl  inventory  and  account 28-^2 

contents  of  inventory    2842 

aflRdavit  to  inventory  and  account 2843 

annual  examination  of  accounts 2844 

order  to  file  account 284ri 

order  to  snpnlv  defects  in  account 2S'*5 

removal  for  disoliedience  to  order  to  file  account 2845 

reference  of  examination  and  settlement  of  account 2.Vn 

position  for  compulsory  judicial  settlement 2847 

petition  for  ci«nif>nIsorv  accounting  by  guardian  of  person.  2R48 
voluntarv    petition    for    settlement    of    accounts    and    dis- 

^  charge'   2849 

citation  and  order  to  account    28!V) 

decree  settling  account  to  contain  summary 2551 

order  to  file  annual  account  of  guardian  appointed  by  will 

or  deed 2865 
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III.  Of  person  and  property  —  Continued. 

9.  Accounts;  compensation  —  Continued. 

when    inventory    and    intermediate   account    rttltlired    of 

guardian  appointed  by  will  or  deed 2855 

compulsory  of  guardian  appointed  by  will  or  deed 2K6 

effect  of  decree  settling  accounts  of  guardian  appointed     

by  will  or  deed 2857 

commissions.^ •   ^50 

may  include  cost  of  bond 

additional  allowance  for  costs 


H. 
Habean  Corpnn. 

provisions  apply  to  all  common  law  or  statutory  writs 2066 

to  produce  life   tenant  on  proceedings  to   inquire  into   life   or 

death  of.  . ^07 

to  produce  prisoner  to  answer  for  contempt  punishable  civilly. .  22TS 

prisoner  to  be  remanded 2282 

1-    To  BRING    UP   TO  TESTIFY. 

a  state  writ   •  •  1901 

for  general  provisions,  see  "  Writs." 

may  be  served  only  by  elector  of  state 2000 

fees  and  undertaking  to  sheriff 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner 2001 

no  fees  or  undertaking  on  application  of  attorney-general   or 

district  attorney 2008 

service  of  writ    20113 

when  defendant  conceals  himself 2003 

person  served  to  obey  whether  named  in  writ  or  not 20O4 

return  to  be  made  at  time  and  place  specified ,  2t)06 

lime  for  return  of  writ  returnable  forthwith 20116 

when  writ  may  issue 2008,  20i10 

what  courts  or  judges  may  issue 2008.   21^)9 

when  issued  in  suit  pending  before  iustice  of  peace.........  2010 

not  to  issue  when  pri<;oner  sentenced  to  death 2D11 

under  sentence  for  felony,  except,  etc 2011 

requisites  of  application   for 2012 

prisoners  confined    under   civil  or  criminal   process  to  be   re- 
manded   2013 

officer  must  obey  and  return  writ 2014 

penalty  for  refusal  to  obey  and  make  return 201-1 

non-payment  of  costs  punishable  as  contempt ,  2007 

II.    To   INQUIRE  INTO    CAUSE  OP  PETENTIOK. 

1.  When  to  issue;  apt^Iication. 

a  state  writ   •••.••   1991 

for  general  provisions,  see  **  Writs." 

copy  of  warrant  for  detention  to  l)e  given  on  demand ....  2065 

penalty  for  refusing  copy  of  warrant  for  detention. .....  20fi^ 

prisoners  entitled  to  writ 2l»15 

may  be  issued  and  served  on  Sunday 2015 

prisoners  detained  by  mandate  of  federal  courts  not  en- 
titled to 2016 

on  final  judgment,  decree,   order  or  execution   not 

entitled  to 2016 

may^  issue  notwitlistanding  issue  and  return  of  certiorari .  2t>44 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2041 

application  for  writ  be  by  i»etition 2017 

to  whom  .iiM)lication   to  be  mailc 2017 

requisites  of  application  in  adjoining  county ,  2018 

petition  must   oe  verified ,  2019 

essential  allegations  of  petition ••••••....  2019 
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II.  To  INQUXKB  INTO  CAUSE  OF  DETBNTioM  —  Continued. 

1.  When  to  issue;  application  —  Continued. 

when  writ  must  issue 2020 

*  penalty  for  refusing  to  issue 2020 

when  writ  may  issue  without  application 2025 

2.  The  writ;  service;  return, 

form  of  writ   2021 

cannot  be  made  returnable  on  Sunday 2U15 

when  writ  may  be  made  returnable  before  another  judge.  2C)2^H 
writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  misnomer  of  person  to  whom  directed 2024 

can  be  served  onl>r  by  elector  of  state 2000 

fees  and  undertaking  to  sheriff,  etc l^HX) 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attorney-general 

or  district  attorney  2002 

service  of  writ   20(>:i 

when  defendant  conceals  himself 200^^ 

person  served  to  obey  whether  named  in  writ  or  not....  2004 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return  to  be  made  at  time  and  place  specified 2006 

time  for  return  to  writ  returnable  forthwith 2006 

reouisites  of  return   2026 

boay  of  prisoner  to  be  produced 2027 

8.  Compelling  production  of  prisoner. 

commitment  for  disobedience  of  writ 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2020 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner 2030 

misdemeanor  to  conceal  prisoner  to  avoid  writ 2052,  2053 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

execution 2056 

return 2056 

warrant  to  arrest  person  unlawfully  confining  prisoner. . .  2055 

proceedings 2056,  2057 

4.  Hearing;  determination, 

proceedings  on  return  to  writ 2031 

Krisoner  may  controvert  return   203» 
earing  upon  controverted  return 2039 

prisoner  to  be  discharged  if  unlawfully  detained 2031 

remand  of  prisoner  lawfully  detained 2032 

when  prisoner  under  civil  process  to  be  discharged 2033 

power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2034 

discharge   on   bail   when   irregularly   committed   on   crim- 
inal charge 2035 

femand  of  prisoner  to  officer  entitled  to  custody 2036 

custody  of  prisoner  pending  procecdinj?s 2037 

order  of  discharge  not  to  be  made  without  notice  to  per- 
son interested  in  detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced  2040 

proceedings    on    return    of   certiorari,    in    lieu    of   habeas 

corpus 2042 

prisoner  unlawfullv  rentrn'nffl  to  he  discharged  forthwith.  2043 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

bwi aMa 
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II.    To    INQUIRE    INTO    CAUSE    OF    DETENTIOK  ContlnUcdp 

4.  Hearing;  determination  —  Continued. 

fixing  and  allowing  bail  on  certiorari ••••...  2(M5 

by  whom  bail  on  certiorari  to  be  taken , ..*•  2M6 

discharge  of  prisoner  bailed 2041 

writ  of  discharge  abolished 2048 

service  of  order  to  discharge 204$ 

enforcing  order  for  discharge 2fH9 

penalty  for  disobeying  order  for  discharge 2IM9 

when  prisoner  discharged  may  be  rcimprisoncd  for   same 

cause 2060 

penalty  for  illegally   recommitting  discharged  prisoner.  .  .  2051 

misdemeanor  to   illegally  rcimprison  discharged  prisoner.  2061 

non-payment  of  costs  punishable  as  contempt. 2007 

6.  Appeals. 

what  orders  arc  appealable 2068 

when  people  may  appeal 2059 

discharge  on  bail  pending  appeal  by  people 20^ 

admitting  prisoner  to  bail  pending  his  appeal 2000 

recognizance  pending  appeal  by  prisoner  to  appellate   di- 
vision   20dn 

pending  appeal  by  prisoner  to  court  of  appeals. .  . .  2flffi 

pendinj^  appeal  valid  for  adjourned  terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to  bail 


Habltnal  Drunknrds. 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

of  county  court    340 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Pesson  and  Property  of  Ik- 
competent  Persons."  \ 

service  of  summons  on 426 

designation  of  person  to  receive  summons  for 427,     4'JS 

service  of  summons  for,  on  person  designated  in  order 427 

appointment  of  special  guardian  ad  litem 42>^ 

si)ccial  guardian  ad  litem  excludes  committee  from  control 42S 

service  of  summons  on,  may  be  dispensed  with  by  order 4'20 

on  committee  by  publication 4^^ 

appearance  of,  in  condemnation  proceeding 3nfS^ 

cannot  be  party  to  submission  to  arbitration 2?Wi3 

effect  of  appointment  of  committee  on  submission  to  arbitration.  23$2 
new  trial  of  action  to  determine  claim  to  real  property  when  de- 
fendant habitual   drunkard    164tt 

action  to  compel  convevance  by 2ii45 

who  may  maintain  action  to  compel  conveyance.... 2^6 

committee  may  be  directed  to  execute  conveyance  in  action  to 

compel ._ _. 2*^17 

application  to_  release  inchoate  dower  right  of 2?."»1 

order  on  application 23tt1 

Partition  by  agreement. 

applicrxtion  by  committee  for  authority 1SS)0 

contents  of  pelilion ITiOl 

notiic  of  application    1501 

cor.rt   may    authorize    I?i01! 

authoritv  to  committee  to  execute  releases 150^ 

effect  of  releases   ,   1503 

Jn  surrogate's  court. 

serv-ice  of  citation 2526 

designation  of  person  to  receive  citation 2fi27 

appointment   of  special   guardian 2?gW 

notice  of  application  to  appoint  special  guardian SK81 
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Habitual  Drunkards  —  Continued. 

In  swro^ate's  court  —  Continued. 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee   , 2627 

acceptance  of  dower  in  ip-oss  in  lands  sold  for  decedent*s 
acW»    2793 

Half-Blood. 

right  to  administration 2^00 

distributive  shares  of 27212 

Hamilton  County. 

special  and  trial  terms  in ^232 

stenographer  of  surrogate's  coort 2r)13 

Helm. 

I.  In  general. 

execution  against  property  in  hands  of 1871 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  bv  leave  against  decedent's  property...  1^80 
levy  on  realty  under  judgment  against  ancestor  after  ten  years.  1252 

extension  of  time  to  set  aside  judgment  against  ancestor 785 

to  appeal  from  judgment  against  ancestor 785 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court 841 

not  to  be  arrested  when  sued  as  representative 555 

action  by,  for  partition  of  devised  property 1537 

may  maintain  action  for  waste^ 1652 

judgment  against  I^r  bars  action  against  executor,  etc, 1821 

when  exonerated  by  payment  into  court  of  proceeds  of  realty 

sold  for  decedent's  debts 2786 

notice  of  foreclosure  by  advertisement 2388 

TI.  Probate  of  heirship. 

when  heir  may  apply 2854 

to  what  court  application  made 2654 

contents  of  petition   " 2654 

citation  to  issue   2654 

contents  of  citation 2655 

appearance  of  per.sons  interested 2655 

hearing    2656 

what  facts  must  be  proved   2656 

dircrec  establishing   2656 

decree  may  be  recorded  as  deed 2657 

petition  to  vacate,  etc.,  may  be  presented  within  ten  years. . . .  2658 

contents  of  petition  to  vacate  or  modify  2658 

cit.Ttion  on  petition  to  vacnte  or  modify 2658 

when  decree  to  be  vacated  or  modified 2659 

decree  vacating  or  modifying  may  be  recorded 2689 

III.  Sale  of  real  propsrty  to  pay  dscbobnt's  debts.     See  "  Sali 
OF  Real  Property." 

IV.  Creditor's  action  against.    Sec  "  Creditors'  Actions;  "  "  De- 
cedents' Estates." 

Herkimer  County. 

jail  liberties  for  145 

HiflTlivrays. 

proceedings  to  acquire  lands  for 3383 

damages  for  cutting  timber  for 1668 

overseer  to  seize  animal  straying  on 3084 

actions   for  penalties  for  allowing  animals  to  run  at  large,  see 
"  Str.ws." 

Holltlny. 

sale  under  mortgage  not  legal  on 2393 

»„«„.,«n«  ;«  iiiettp.^'a  roiirt  not  to  be  returnable  on 2877 


INDEX. 

Homeatead. 

exempt  from  execution   1397 

deaignfttion  of '• 13»* 

exemption  of  homestead  of  married  woman 1^^ 

continues  after  owner's  death 14<)!t 

not  affected  by  temporary  stispension  of  residence 14*n 

lien  attaches  to  surplus  over  $1,000 1402 

creditor's  action  to  reach  surplus  value  over  $1,000 H02 

Hospitals. 

testimony;  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition SJB 

reference  to  take  deposition   ^'<»^ 

order  for  subpoena  to  physician 836 

service  of  subpcena 536 

Hudson,  Mayor's  Court  of. 

a  court  of  record 2 

civil  jurisdiction.  .    3196 

pending  actions  transferred  to  supreme  court .'*19T 

papers  and  records  transferred  to  county  clerk SlilS 

power  of  supreme  court  in  actions  transferred S^VXi 

removal  of  action  to  county  court  for  disability  of  judge X!*** 

subpoena  may  be  served  anvwhere  within  state 33>] 

application  of  provisions  of  code 8202 

section  3301  relating  to  clerk's  fees  not  applicable 3302 

Husband  and  Wife.  t 

See,  also,  "  Marriage;  **  '*  Married  Women." 
matrimonial  actions,  see  "  Divorce;  "  '*  Marriage;  "  "  Skpaka- 

TION." 

husband  not  proper  party  to  action  by  or  against  wife 450 

damages  to  person,  estate  or  character  are  separate  property  of 

wife 450 

husband  not  proper  party  in  action  for  tortious  act  of  wife.  . .  .  450 

may  be  witnesses  in  actions  by  one  another 828 

competency  to  testify  in  action  for  divorce 831 

privileged  communications  between   831 

damages  for  slander  are  separate  property  of  wife 19i^ 

surviving  husband  failing  to  administer  liable  for  wife's  debts.  2660 

liability  of  husband  as  administrator  of  wife 2600 

distribution  of  estate  of  wife 2734 

release  to  husband  of  inchoate  right  of  dower '. . .  .  lf»7| 

not  included  in  term  next  of  kin IfTTO,  1905 

exemption  for  widow   2713,  2724 

husband  to  be  cited  on  application  for  guardian  of  infant  wife.  2824 

I. 
Idiots. 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

of  county  courts  340 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "Committee  of  Person  and  Property  of  In- 
competent Persons." 

to  be  discharged,   if  arrested 554 

open  commission  not  to  issue  when  adverse  party  is 8WJ 

disability  to  move  to  vacate  judgment 1201 

exception  in  period  of  limitation  of  action  for  dower 1596 

new  trial  of  action   to  determine  claim  to   real   property   when 

defendant   an    idiot    1646 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion     2126 

appearance  of,  in  condemnation  proceeding fCVSSi 

cannot  be  party  to  submission   to   arbitration 

effect  of  appointment  of  committee  on  submission  to  arbitra- 
tion     ^_ 

application  to  release  indicate  dower  right  of  incompetent 2Hr»T 

order   on   application    


INDEX. 
Idiots  »  Continued. 

I.    SUIVICE   OF    SUMMONS    ON. 

service  of  summons  on 426 

dcsiimation  of  person  to  receive  summons 427,  428 

service  of  summons  for,  on  person  designated  in  order 427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control...  428 

service  of  summons  on,  may  be  dispensed  with,  by  order....  429 

on  committee  by  publication  4318,  439 

IL  PSOCEEDINGS  IN  SUSaOGATES'  COURTS. 

service  of  citation 2626 

designation  of  person  to  receive  citation 2S27 

appointment  of  special  guardian  by  surrogate. 2530 

notice  of  application  to  appoint  special  guardian 2531 

appointment  of  special  guardian  ad  Utem  to  exclusion  of  com- 
mittee    2527 

acceptance  of   dower   in   gross  in   lands   sold   for  decedent's 

debts 2793 

III.  Special  pboceedings  to  sell,   mobtcage  or  lease  real  prop- 

erty.    Sec  "  Sale  of  Real  Property." 

IV.  Action  to  annul  marriage  of. 

idiocy  ground  for  annulling  marriage 1743 

action   by   relative 1746 

bv  next  friend   1748 

order  allowing  next  friend  to   sue 1755 

legitimacy  of  issue  of  marriage  with 1749 

V.  Partition  by  agreement. 

application  by  committee  for  authority loOO 

notice  to  superintendent  of  state  institution loW 

contents    of    petition 1501 

notice  of  application    1591 

court  may  authorize 1502 

authority  to  committee  to  execute  releases 1592 

effect  of  releases   1593 

VI.  Action  to  compel  conveyance  by. 

when  to  be  brought  2345 

who  may  maintain   2346 

committee  may  be  directed  to  execute  conveyance 2347 

Impeachmentiiy  Court  for  the  Trial  of. 

is  a  court  of  record 2 

not  governed  by  general  rules  of  practice 17 

Impotency. 

ground   for  annulling  marriage 1743 

who  may  sue  to  annul  marriage  on  the  ground  of 1752 

Imprisonment. 

I.  Commitment. 

for  criminal  contempt   9 

not  allowed  for  non-payment  of  interlocutory  costs,  etc.,  ex- 
cept, etc 16 

not  allowed   for  money  due  on  contract 16 

of  recalcitrant  witness   856 

of  delinquent  juror  for  non-payment  of  fine  in  New  York....  1117 

on  final  order  for  contempt  punishable  civilly 2281 

warrant  of  commitment  for  contempt  punishable  civilly 228^ 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt  to 

be  remanded 2282 

may  be  committed  on  discharge  from  custody 2282 

for  criminal  contempt  in  justice's  court • 2871 

"^  iieo 
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iBftprlaonment  —  Continued. 

II.  Custody  and  detention  of  p&isomes. 

under  federal  process • ••••  133»  134 

custody  of  prisoner   • 110 

in  New  York 130 

term  of  persons  arrested  on  execution,  etc.,  limited Ill 

on  execution  from  justice's  court 3U33 

support  of  prisoners 11:2 

charge  for  food  is  prohibited ^ 113 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 116 

charges   for   rent,   etc.,  prohibited 1 17 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer    conveying    prisoner    through    another    county    exempt 

from  arrest 119 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 119 

custody  of  jails  and   prisoners 120,  121 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

treble  damages  for  failure  to  separate  prisoners 125 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  nviy  be  ordered  to  be  produced  on  indictment.  156 

when  committed   for  contempt 157 

arrest  of  sheriff  by  coroner 174 

how  confined 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

m  action  in  which  sheriff  is  plaintiff 1711 

sheriff's  liability  for  escape 159 

connivance  at  escape  is  misdemeanor 150 

III.  Admission   to   libep.-iks  of  jail.     See   *' Jail  Liberties." 

IV.  Under  execution  against  the  person.     See  "  Execution." 
V.  Remedies  and  process  against  prisoners. 

service  of  papers  on  prisoner 131,      132 

warrant  of^  attachment  not  to  issue  against  prisoner 2278 

care    of    property    of    criminal    prisoner,    see    "  Crime    and 

Criminals. 
habeas  cornus  to   bring  up   prisoner  to   testify,   see   "  Habeas 

Corpus.' 

deposition  of  person  under  sentence  for  felony S77 

disability  by  imprisonment  for  crime  cxcejjted  from  statute  of 

limitations     3Ji6 

on   conviction    for  crime,    interrupts   limitation   of   action    for 

real  property 375 

new  trial  of  action  to  deterininc  claim  to  real  property  when 

defendant  confined  for  crime    1<':46 

for  crime,  excepted  from  limitation  of  action  of  dower ir»SV» 

hal'cas  corpus  to  produce  prisoner  on  proceedinjr  to  discover 

death  of  life  tenant 2307 

V'l.  Discharge  from. 

habeas    corpus     to     inquire     into     detention,     see     **  IIabea.s 

CoRrus." 
county  court  may  discharge  person  committe<l  for  non-payment 

of  fine   rV'^ 

release  from,  on  disrharj?e  of  insolvent  dcbJor 2l8r> 

discharge   from  imprisonment  of  debtor  confined  under  execu- 
tion, sec  **  Exr.cuTioN." 

power  of  city  court  of  Xcw  York  to  relieve  from 3163 

discharge  of  insolvent    from,    -^te   "  Insolvent    Hertors." 
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Ineome. 

included  in  term  "  property  " 718 

Inoompetent  Persons. 

defined 2320 

Sec  "  1{abitual  Drunkards;  "  "  Idiots;  "  "  Lunatics/' 

appointment^  powers  and  duties  of  committee  of  person  and 
property,  see  *'  Committee  of  Person  and  Property  of  In- 
competent Persons." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 
see  "  Sale  of  Real  Property. 

action  to  compel  conveyance  by 2345 

cannot  be  party  to  submission  to  arbitration 2866 

I  ncnmbrances. 

when  cause  of  action  accrues  for  breach  of  covenant  against....     881 

Indeiunltors. 

of  sheriff  on  levy,  sec  "Attachmbnt;  "  "  Execution." 

Indictment. 

not  barred  by  punishment  for  criminal  contempt 13 

by  civil  punishment  for  contempt 2287 

production  of  civil  prisoner  on 166 

Intents. 

See,  also,  **  Guardian." 
I.  Disabilities. 

cannot  act  as  executors 2612 

incompetent  to  receive  letters  of  administration 2661 

cannot  be  party  to  submission  to  arbitration 2365 

under  fourteen,  to  be  discharged,  if  arrested 554 

'  rights  of,  saved  against  judgment  of  ejectment  by  default. . . .   1527 
new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  an  infant    1646 

disability  by  infancy  excepted  from  limitation  of  actions.  375,     .396 

disability  to  move  to  vacate  judgment 1291 

infancy    excepted    from    period    of    limitation    of    action    for 

dower   1596 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion    2126 

creditor's   action    against   heirs,    next   of   kin,    etc.,   not   sus« 

pended   by   infancy    1858 

execution    against    infant    heir    or    devisee    on    juiiK'tum    ii» 

creditor's  action  suspended  for  one  year 1;<>S 

privilege  of  physicians,  etc.,  when  crime  committed  on 8i)4 

II.  Actions  dy  and  against. 

may  maintain  action   468 

relating  to  real,  property  in  his  own  naoie. 1686 

may  sue  as  a  poor  person 458 

verification  of  petition  for  leave  to  sue  as  poor  person 459 

action  by  or  on  behalf  of,  to  annul  hiarriage 1744 

order   ^^ranting   leave   to  next    friend,    etc.,   to   sue   to   annul 

marriage   1755 

recovery  of  dower  by  default  or  collusion   of  guardian  does 

not  affect   1605 

competency   as  witness   850 

open   commission    to   take   deposition    cannot   issue   when   ad- 

verse  party  is  infant ■ 895 

commission    to    examine    orally    cannot    issue    when    adverse 

party  is  infant • 895 

reference  by  consent  not  made  when  infant  a  defendant 1012 
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Infants  —  Contlnved. 

II.  Actions  by   and  against  —  Continued. 

when  judgment  by   default   may   be   entered   against 1218 

preference  of  actions  by  or  against 791 

by  or  against  trustee  tor TW 

1.  Service;   appearance. 

service  of  summons  on 42S 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 42S 

service  of   summons  on  parent    or   guardian   by    publica- 
tion      438,     43» 

guardian  ad  litem  of  infant  plaintiff  to  be  appointed. . .  .      4G9 

liable    for   costs    40 

application  for  appointment  of  guardian  ad  litem  for   in- 
fant  palintiflF 470 

infant  defendant  to  appear  by  guardian  ad  litem .      471 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant defendant 471 

how   guardian    ad    litem  appointed 472 

clerk  of  court  must  act  as   guardian  ad  litem  when    ap- 
pointed          472 

guardian  ad  litem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  infant  de- 
fendant       473 

service  of  summons  on  guardian  ad  litem  of  absent   in- 
fant  defendant   ^ .^ 473 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty         474 

penalty  and  sureties  on  bond  of  guardian 475 

general  guardian  acting  ad  litem  need  not  give  security..      476 
security  of  guardian  ad  litem  may  be  increased  by  order, ,      475 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs.     469 
service  of  petition  and  notice  in  condemnation  proceed- 
ing  on    . '. .    3362 

appearance  of,  in  condemnation  proceeding 3363 

appointment     of     guardian     ad    litem     for,     in     justice's 

court 2887,  2888 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citation  on....^ 2520,  2526 

designation  of  person  to  receive  citation  from  surrogate's 

court  for 2527 

appointment  of  si>ecial  guardian  by  surrogate 2530 

notice  of  application  to  surrogate 2531 

costs    against   infant   plaintiff,    collectible    from    guardian 

ad  litem 3219 

for  procuring  appointment  of  guardian  ad  litem  for 
infant  defendant 3251 

2.  Partition. 

may  bring  by  authority  of  surrogate 1534 

appointment  of  guardian  ad  litem  for  infant 1535 

security  by  guardian  ad  litem   152^ 

cannot  be  waived   1536 

title    to    be    ascertained    before    interlocutory    judgment 

when  infant  is  party 1545 

payment  or  investment  of  shares  of,  in  proceeds  of  land 

sold   1581 

compensation    to    equalize    not    awarded    against,    unless, 

etc 1587 

By  agreement. 

application  by  guardian  for  authority 1590 

contents   of    petition 1591 

notice  of  aoplication 1501 
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Infants  —  Continued. 

II.  Actions  by  and  against  —  Contintted. 
2.  Partition  —  Continued. 

By  agreement  —  Continued. 

court  may  authorize   ♦...♦•.« IBW 

authority  to  guardian  to  execute  releases lom 

eflEect  of  releases   1503 

S.  Action  to  compel  conveyance. 

when   may  be  brought ^5 

who  may   maintain    2348 

guardian  may  be  directed  to  execute  conveyance 2347 

in.  Changs  of  name. 

petition   by   guardian    2410 

notice  of  ap|>lication    2418 

order   authorizing 2414 

IV.    PaOPBRTY. 

guardian  entitled  to  letters  of  administration  on  behalf  of. ...  2660 

jurisdiction  of  surrogate  over  guardians 2472 

guardian  of  infant  can  only  purchase  on  behalf  of  ward 1679 

Eayment  of  legacy  or  distributive  share  of  infant 2746 
ond  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

share 1820 

payment  into  court  of  legacy,  etc.,  where  no  general  guardian.  2746 
acceptance  of  dower  in  gross  when   lands  sold  to  pay   dece- 
dent's debts  2793 

investment  of  share  of  proceeds  of  land   sold  to  pay  dece- 
dent's debts  2796 

payment  to  guardian  of  share  of  proceeds  of  lands  sold  to 

pay^  decedent's  debts   2796 

deposit  in  savings  bank  or  trust  company  of  infant's  share  of 

proceeds  of  land  sold  to  pay  decedent's  debts ?706 

sale  of  contingent  interest  in  real  property 2348 

special   proceed inps  to   sell,   mortgage  or  lease   real  property, 
see  "  Sale  of  Real  Property.' 

order    for   support    and    education 2846 

expending  legacy  or  distributive  share  for  support,  etc 2746 

guardian  or  trustee  holding  over  liable  for  use  and  occupa- 
tion     1664 

Informer. 

action  by,  for  penalty  or  forfeiture 1894-1898 

InJ  a  notion. 

writ  abolished  and  order  substituted 602 

I.  Whbn  to  issue;  application. 

right  depending  upon  nature  of  action 603 

on  extrinsic  facts   604 

against  acts  of  state  officers 605 

not  be  granted  with  arrest  or  attachment,  except,  etc 719 

in  action  to   charge  joint  debtor  not  summoned   in   previous 

suit 1940 

restraining  waste  pending  action  as  to  real  property 1681 

temporary.^  not  granted  on  submitted  controversy 1281 

in   judgment   creditor's  action,    restraining   transfer  or 

payment    1876 

in  proceedings  supplementary  to  execution  restraining  trans- 
fers, etc.   , 2451 

against    alienation    of    property    acquired    from    incompetent 

pers6n 2327 

to  stay  summary  proceedings  to  recover  possession  of  land . .  2265 
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laJnAotion  ^^  Continued. 

L  When  to  issue;  appli cation  —  Continued. 

power   of   surrogate   to    grant   temporary,    against  executorm. 

etc 2481 

may  be  granted  on  counterclaim .; 720 

by  whom  order  may  be  granted QOS,     6U6 

proof  of  grounds  for 607 

order  granted  at  any  time  during  pendency  of  action COS 

order  may  be  granted  and  served  on  Sunday 6 

time  for  rendition  of  final  decision • 719 

notice  of  application 009 

costs  for  procuring  injunction  order 3251 

judgment  in  action  to  stay  proceedings  after  verdict,  etc 615 

judgment  sustaining  will   in  action  to  determine  ralidity    to 

restrain  other  actions  2ffi3a 

I.  In  actions  against  corporations. 

order  suspending  business  to  be  made  only  on  notice. . .  .  1809 
restraining  director  or  officer  from  performing  duties   to 

be  made  onljr  on  notice 18il9 

suspending  business  of  foreign  corporation 180B,  1812 

temporary,  pending  action  to  dissolve  corporation IT^T 

in  action  to  annul  corporation 1803 

in    action    against    corporation    for    usurpation    of 

franchise 19^ 

staying  actions  by  creditors  pending  action  against  officers 

for  misconduct 18DS 

pending  action  to   dissolve  corporation... 1806 

pending  action  to  annul  corporation 1S06 

pending    voluntary    dissolution 2423 

judgment    annulling    corporation    to    enjoin    exercise    of 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 

perpetual  injunction 1955 

II.  The  ordek;  service. 

injunction  pending  application Q09 

■  order   must  recite   grounds 610 

service    of    order    610 

on  corporation f^i^ 

III.  Security. 

to  stay  proceedings  in  action  before  trial 611 

after  trial  and  before  judgment 612 

after  judgment ^13 

money  deposited  to  be  paid  aver  on  undertaking  for  restitu- 
tion   ei4 

cancellation  of  undertaking  for  restitution 617* 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

after  verdict  in  action  for  dower 61S 

to  stay  proceedings  in  ejectment  or  dower,  includes  damages 

for  waste gj- 

undertaking  in  lieu  of  deposit  of  money \  qiS 

and  deposit  dispensed  with  in  cases  of  actual  fraud .  . .  619 

cases  not   specially  provided   for 620 

special  statutory  provisions  not  affected 821 

new  undertaking  may  be  ordered  on  application  to  vacate   or 

modify ^29 

security  not  required  from  state,  municipality,  etc .','.'.  19Q0 

IV.  Vacating  or  modifying  order. 

application  without  notice    ^26 

on  notice 1 1 !  i  627 

prior  motion  not  to  prejudice  subsequent  application..!!'""'  628 
application    for    failuic    of   complaint    to   set    forth    cause    of 

action    -og 

new  undertaking  may  be  ordered  on  application  to.  !!!!!!'*  '  ffin 

undertaking  by  defendant  to  indemnify  plaintiff '"  ^ 


INDEX. 

Injunction  —  Continued. 

IV.  Vacating  or  modifying  order — Continued. 

verified  answer  deemed  an  affidavit •••••••••••     WO 

time  for   rendition  of  final  decision 719 

V.  Recovery   of  damages  sustained  by.  , 

ascertainment    of    damages    6-3 

damages  sustained  by  third  person 624 

action    on   undertaking    625 

liability  of  state,  munici'^ality.  or  officer   for  damc^cs  caused 

by  ,    1090 

VI.  Effect  of  stay  on  limitations. 

time  of  stay,  excepted  from  period  of  limitation 408 

of  arbitration  by,  excepted  from  statute  of  limitations..  411 

excepted  from  period  for  issuing  execution 138:i 

not  included  in  life  of  lien  of  judgment 1255 

Inns  and  Innkeepern. 

innkeeper  disqualified  to  act  as  justice 2866 

licenses  may  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in 2868 

InqnUltlon. 

See,  also,'  "Assf.ssment  of  Damages." 
under    writ    of    assessment    of    damages,    see    "Assessment    op 

Damages." 
in  lunacy  for  appointment  of  committee  for  incompetent  person    • 
see  "Committee   (f    Pkrson    and   Prdperty   ok    Incompetent 

PEfeSONS. 

for  want  of  affidavit  of  merits    PSO 

issuance  of  writ  on  judgment  for  defendant  on  counterclaim..  515 

writ  of  inquiry   part  of  judgment-roll  on  default 1237 

to  assess  damages  on  judgment  absolute  of  court  of  appeals....  104 

on  application  for  judgment  by  default 1215,  1216 

to  ascertain  damages  from  injunction 628 

on   default  in   replevin    1729 

remitting  portion  of  verdict  in  N.  Y.  city  court 3176 

evidence  in  mitigation  of  damages  admissible 536 

motion  for  new  hearing  on 1232 

Insane  Pemonii. 

See  "Lunatics." 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  qf  Person  and  Property  of  In- 
competent Persons." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 
see  "  Sale  of  Real  Property." 

Innolvent  Debtors. 

summary  proceedings  to  dJspo5:sess  tenant  who  has  taken  benefit 
of  act 2231 

stav  of  warrant  to  dispossess  insolvent  tenant  on  undertaking 
for  payment  of  rent 2254 

trustee  to  give  security  for  costs  as  plaintiff 3268 

I.  Discharge  from  debts. 

1.  Application;  consents  of  creditors. 

application    b-rred    by    failure   to    apply    after   notice   by 

creditor ; 2217 

who  may  be   discharged 2149 

to   what    court  application    made 2150 

contents   of   petition    2151 

consent  of  creditors  to  be  annexed  to  petition 2152 

executor,  etc.,  may  consent  by  leave  of  surrogate 2108 
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lUMOl-rent  Delators  —  Continued. 

I.  DiscHABGB  FROM  DEBTS  —  Continued. 

1.  Application;  consents  of  creditors  —  Continued. 

trustee,  receiver,  etc.,  may  consent  with  leave  of  su^eme 

court   •  sJS 

consent  of  corporation  to  discharge 553 

execution  of  consent  to  discharge  by  partnership 2155 

consent  to  discharge  has  effect  of  composition  in  question 

with   other   joint  debtors Si- 
effect  of  consent  of  purchaser  of  debt ??c 

consenting  creditor  to  relinquish  security SlSS 

penalty  for  false  oath  of  creditor 212 

affidavit    of    consenting    creditor ZlOn 

non-resident   consenting   creditors   to  annex   account  and 

specialties   «  S 

schedule  of  debts  and  property 21«2 

affidavit  to  schedule  2163 

2.  Hearing;  contests;   determination. 

order  to  show  cause ?^2J 

publication  and  service  of  order  to  show  cause 2165 

proof  of  service  and  publication  of  order  to  show  cause. .  216S 

Bearing    216B 

contested  application  to  be  put  on  calendar 21fi7 

proceedings  on  contested  application  same  as  in  action.  .  .  2167 

contesting  creditor  to  file  specification 21 6» 

may  demand  jury  trial 2168 

questions  may  be  stated  for  determination  by  jury. 2168 

proof  of  contesting  creditor's  claim .#. 2169 

court  to  determine  facts  if  jury  disagree 2170 

order  to  produce  non-resident  wife  of  insolvent 2171 

refusal  of  discharge  for  failure  of  debtor  to  produce  non- 
resident wife 2171 

examination  of  insolvent  at  trial 2172 

impeaching  testimony  of  insolvent 2172 

grounds   for  refusing  discharge 2173 

costs  on  contested  application   2167 

8.  Assignment;  appointmeM  of  trustee, 

when  assignment  to  be  directed 2174 

appointment  of  trustee 21'iQ^  2176 

form  and  contents  of  assignment 2175 

nomination  of  trustee  by  consenting  creditors 2176 

vesting  of  property  in  trustee 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment    1263 

application  for  leave  to  sue  on  assignee's  bond 18P0 

4.  The  discharge;  iti  effect. 

to  be  granted  on  trustee's  certificate  of  assignment 2178 

motion   for,  notwithstanding  refusal  of  certificate 21 7P 

order  for,  notwithstanding  refusal  of  trustee's  certificate.  2180 

removal  of  trustee  for  refusal  to  give  certificate 2180 

to  be  recorded  in  office  of  county  clerk 2181 

conclusive   evidence   of   proceedings 2181 

other   papers    presumptive    evidence   of    proceedings    and 

facts 2181 

operates  to  exonerate  from  debts  and  liabilities ,  2182 

cancellation    of  judgment    against    debtor 3  .2182 

debts  to  foreign  creditors  not   discharged 2183 

liability  on  forcien  contract  not  discharged 218!( 

debt  or  duty  to  United  States  not  affected 2184 

liability  to  state  for  taxes  hot  affected 2184 

for  money  received  as  public  officer  not  affected.!  2184 
119)6 
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Insolvent  Debtom       Ccntlnned. 

L  Discharge  from  cebts  —  Continued. 

4.  The  discharge;  its  effect  —  Continued. 

how  validity  tcstccl  by  creditor /  "  *  "j-'  *il " "  "U  *^* 

debtor  to  be  released   from  imprisonment  for  dischargoa 

debt   or  liability    • . .  •  • *™ 

when  void  for  fraud  or  misconduct  of  debtor iSioo 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of    arrest    ; .- *}2' 

on  motion  to  vacate  execution  against  person ^int 

limitation  of  action  against,  to  recover  chattel -w 

discharged  debtor  to  give  security  for  costs o^w 

IL  Exemption  from  arrest  or  discharge  for  imprisonment. 

Tvho  may  apply   •  ■  -  •  • • 2}^ 

to  what  court  application  made ^j^^ 

t»ntents   and   verification   of  petition *ijjj* 

petitioner's   schedule   0101 

affidavit   to  schedule *|"J 

order  to   show  cause ; *|}J^ 

publication  and  service  of  notice  of  application ^jlJ^ 

procedure   ^™ 

hearing   ^}"'* 

trial  of  contested  application ^^-^J 

order  directing  assignment    ^Jj[* 

nomination  and   appointment  of   trustee iln* 

contents  and  effect  of  assignment •  •  2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted..   21 JM 

order  to   be   recorded Slfw 

release  of  petitioner  from  imprisonment ^»J'« 

debts  and  liabilities  not  affected  hv  exemption 219fi 

lien  of  iudgraent  or  decree  not  aflFccted  by  exemption 2108 

order  oiF  exemption  void  for  misconduct  or  fraud  of  debtor..   2100 

validity  of  exemption  may  be  attacked 2100 

debtor  exempted  from  arrest  to  give  security  for  costs 3260 

Inspeetion. 

See,  also,  "  Physical  Examination." 
Of  books  and  papers. 

court   may   order 803 

general  rules  of  practice  to  prescribe  cases  for,  and  procedure.     HCU 

petition    ^^ 

order  to  discover   or   show   cause 80.j 

stay  of  proceedings  pending W)"" 

vacating  order  to  discover  or   show  cause 80r. 

order  on  return  of  order  to  show  cause fi^3 

appointment  of  referee  to  superintend S^T 

fees  of  referee   •**'^" 

punishment  for  disobedience  of  order f^^ 

striking  out  pleading   for   disobedience  of  order f^^ 

dismissal  of  complaint  for  disobedience  of  order Pn9 

exclusion  from  evidence  on  disobedience  to  order Pf^*' 

disobedience  to  order  a  contemnt SOS 

effect   of   paners,    etc.,   produced SPO 

of  property  levied  on  under  execution 138-i 

surrogate's  books  to  be  open  to 241# 

of  books  on  obtaining  relief  from  sub!'<£na  ducaf  vecum 867 

Insurance  Companleff. 

policyholder  not  disqualified  to  act  as  judge  of  appellate  court..       46 

petition  by,  for  change  of  name 2411 

superintendent  of  insurance  to  approve  change 2411 

contents  of  petition  for  change. . 2412 

order  changing  name  to  be  filed   with  suf^cintendent  of  insur- 
ance   .••••.••  2^1"* 

proceedings  to  chnncjc  name  of  town  o»  .  .'wnty  co-operative  in- 
surance companies 2411,2413,2414 
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Insurance  Companien  —  Continued. 

excepted  from  provision  for  voluntary  dissolution ....-  ^^ 

service  of  summons  from  justice's  court  on. SSi*  iS? 

residence  for  purpose  of  jurisdiction- of  justices  court...  ^(»,  ^Wi 

Interest. 

after  sufficient  tender    JJ* 

on  judgment,  runs  from  time  of-  entry l*Jl 

of  restitution *^JJ 

of  court  of  claims   :•.•••.••• JzS 

from  time  of  rendition  of  verdict  to  be  included  m  ludgment..  l^M 

execution  to  specify  date  from  which  to  be  computed 13g 

to  be  added  to  verdict  for  causing  death  by  neghgence IWH 

Interpleader. 

when    ordered     S20 

terms   within    discretion   of  court 8*-0 

suit  by  debtor,   demanding  judgment  of 820a 

may   be  ordered   in   court   of   claims . . .- ii-^l 

Interpreters. 

appointment  of,   in   Kings  county M 

for  county  court  of   Kings 3G0 

for  surrogate's  court  of   Kings  county , .  360 

of  city  court  of  New   York 833 

punishment   for   falsely  interpreting 334 

not  to  receive  fees  for  official  services 336 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...  3121-3124 

Interroeratorles. 

for  examination  of  witness,  see  "  Depositiom." 

Intervention. 

person  interested  may  apply  to  be  made  party 458 

Intestate. 

definition  of,  in  surrogate's  proceedings 2514 

InT-entorT. 

on  attachment,  see  "  Attachment." 

committee  of  property  of  incompetent  to  file  inventory 2341 

annual  examination  of  inventory 2342 

order  that  committee  file  inventory  or  supply  deficiency.  2342 

of  decedents'  estates   , 2T11 

contents  of 2714 

supplemental,  of  subsequently  discovered  property 2714 

return  of  inventory   2715 

executor,  etc.,   neglecting  to  return  to  be  excluded  from 

administration    2715 

compelling  return   27115 

attachment  for  disobeying  order  to  return  inventory 2716 

when  inventory  may  be  contradicted  in  action 1832,  1834 

liability  for  uncollected   demands  included  in 1833,  1834 

of   general    guardian,    annual 2842 

affidavit ; 2843 

to  be  examined  by  surrogate  annually 2844 

supplying  defects   in    2845 

of  guardian   appointed   by  will   or   deed 2850 

Irregularities. 

See,  also,  "  Amendment;  "  "  Defects;  **  "  Mistakes.** 

cured  by  judgment  on  verdict,  etc 721 

to  be  supplied  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc '.     728 

tnimaterial   errors   to   be   disregarded TJg 
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iMiue* 

Sec    "Divorce;"    "Legitimacy;"    "  Marriaob;  *•    '*  Svaaa 

TION." 

IsniieM. 

I.  Of  law  and  fact. 

defined J-'^ 

must  be  disposed  of  by  trial OAo 

order  of  trial  of  issues  of  law  and  of  fact .^. WiC 

court  may  direct  order  of  trial  of  issues  in  same  action....  007 

separate  triil  of  one  or  more  issues 073 

immaterial   issues   need   not  be  tried 0 «.» 

to  be  tried  at  terms  held  by  one  judge  only '  076 

filing  note  of ^^" 

in  N.  Y.  city  court ?^"'«'^ 

order  on  calendar   078 

order  of  disposition  of 078  079 

either  party  may  bring  to  trial 080 

of  law  triable  by  court Or%0 

when  it  arises  0B4 

triable  at  special  term 076 

triable  in  any  county  in  judicial  district r>00 

when  to  be  tried  as  contested  motion 076 

severance  of  issues  of  fact  and  of  law  on  different  causes I'^iO 

of  fact;  when  it  arises Ofl  I 

triable  by  jury  06;* 

what  issues  triable  by  court 069 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

court  or  jury  074 

when   issue  arises   on  alternative  mandamus .^070 

costs  when  issues  of  law  and  of  fact  joined 8232,  ?1233 

when  several  issues  of  fact  joined 8234 

II.  Special  issues  for  trial  by  jury. 

feigned  issues  abolished  and  order  substituted 823 

as  of  right   070 

when  discretionary 071 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.  072 

how  settled  and  tried  in  action  to  annul  marriage Mf>^ 

settlement  of,  in  action  for  divorce 1757 

on  opposition  to  insolvent  discharge  from  debts 21  BR 

on  application  for  exemption  from  arrest,  etc 2103 

J. 
Jails. 

detention  of  civil  prisoners  in,  sec  "  Imprisonment.** 

I.  Designation  and  custody  of. 

keeper,  etc.,  of  county  jail  exempt  from  jury  service 1030 

in  New  York  county 120 

custody  of 120,  121 

in  counties  other  than  New  York 121 

prisoner  may  be  detained  in  either  of  several 122 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females^  to  be  kept  separate 124 

misdemeanor  to.  violate  provisions  for  separation  of  prisoners.  125 

custody  and  detention  under  federal  process 1.^^ 

appointment  of  physicians    126 

removal  of  sick  prisoners  to  hospital 127 

liquors  not  to  be  sold  or  used  in 128 

permit  to  use  liquors  in 120 

misdemeanor  to  bring  liquor  into 130 

to  suffer  use  or  sale  of  liquor  in 180 

designation  of.  if  jail  becomes  unfit 13B 

revocation  of  designation  of , , . . , jajj 


INDEX. 

Jails  —  Contlnaecl. 

I.  Designation  and  custody  op  —  Continued. 

designation  of  jail  to  be  served  on  sheriff 137 

removal  of  prisoners  on  iail  liberties  to  new  jail 138 

revocation  of  temporary  designation 141 

removal  of  prisoners  in  case  of  Hrc i 143 

temporary  designation  dtiring  absence  of  judge 144 

production  of  civil  prisoner  on  indictnicnt 15*1 

place  of  sheriff's  confinement  deemed  a  jail 176 

must  be  delivered  to  new  sheriff 1S4 

enforcing  delivery  of,  to  sheriff's  successor lS*s 

Jail  Llbertlcii. 

I.  Designation  of. 

in   case  of  designation  of  temiK>rary  jail 138-140 

on  revocation  of  temporary  designation 142 

designated  in  the  several  counties 145,  146 

to  continue  until  altered 146 

how  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 148 

II.    WlfEN    ENTITLED   TO. 

who  admitted  to   14SI 

undertaking   for    ISO 

is  for  indemnity  to  creditor 151 

to  be  filed   IMl 

justification  of  sureties ]5(> 

exonerates  sheriff  from  liability   l.Vt 

deposit  of  money  in  lieu  of  undertaking S.**'!! 

prisoner  committed  if  surety  insufficient l.'iC 

sureties  may  surrender  prisoner irc» 

manner  of  aurrcaderin^  j)risoner   ir.4 

sheriff  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en- 
titled to 1^ 

undertaking   for,   by  person  arrested   by  coroner IMf 

person   taken  in  execution   for  penalty  or  forfeiture  not  en- 
titled  to    3032 

prisoner  for  contempt  or  misconduct  not  entitled  to 1.17 

not  entitled  when  confined   on   execution   for  woman's  earn- 
ings      3221 

III.  Escape.     See,  also,   "  Escape." 

escape  defined    155 

sheriff's  liability  for  escape  from 158,  l.Mi 

liability  of  coroner  for  escaiic  of  sheriff   177 

escape  of  person  arrested  by  coroner   181 

penalty  for  connivance  at  escape !."■•!♦ 

money  deposited  to  be  applied  to  damages 5*>2 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   iri» 

sureties  may  make  any  defence  available  to  sheriff K  t» 

judjjment  against  sheriff  evidence  against  sureties H:l 

summary  jvtdgment  for  sheriff  against  sureties 1<  2 

application  for  summary  judgment  for  sheriff   V<> 

stav  of  proceedings  on  judurmcnt  for  sheriff 1CA 

tuagment  ai^ainst  sherift  for  escape  is  evidence  of  damages...  Ilfi 

by  person  causing  confinement  of  prisoner 16fi 

measure  of  damages    ; . . .  167 

action  for  escape  barred  by  action  on  bond 16S 

defences  in  action  by  person  causing  imprisonment 1*^ 

stay  of  judgment  for  escape  pending  action  bv  sheriff  on  bpnd.  l70 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties.  —  17S 

action  undertaking  given  by  person  arrested  by  coroner 180 

Jeffemon  County. 

jail  liberties  for   143 

3180 
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Joinder. 

of  causes,  sec  "  Pleading."  VT. 
of  parties,  sec  *'  Pahties,"  IV. 
Joint  Debtors. 

estate  of  party  jointljr  liable  not  discharged  by  death 758 

non-joinder  or   misjoinder   in  action  against   joint   debtors  en- 
gaged in  transportation   19^*5 

separate  composition  with  one  docs  not  release  others 1942 

satisfaction  of  judgment  upon  composition  hyr  one 1943 

rights  of  co-debtors  not  affected  by  composition  with  one 1944 

consent  to  insolvent's  discharge  has  effect  of  composition 2156 

confession  of  judgment  by  one 1278 

I.  Procedure,  etc.,  when  all  not  served. 

action  may  proceed   1932 

judgment 1932 

docketing  judgment 1036 

effect  of  judgment 1933 

execution 1934 

enforcement  of  execution  1935 

in  supplementary  proceeding  against  one  or  more 2461 

joint  property  may  be  reached  in  judgment  creditor's  action. .  1871 

In  justice's  court. 

rendition  and  entry  of  judgment 3920 

execution 3020 

docketing  transcript  of  judgment *M)21 

II.  Action  to  charge  one  not  served  in  previous  suit, 

may  be  maintained    1937 

complaint 1938 

defences  available 1939 

provisional  remedies 1940 

judgment 1941 

execution , 1941 

costs 1941 

separate  action  against  partner  not  sued  or  served  in  original 

.   suit 1946 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 2461 

action  on  justice's  judgment  against 8021 

III.  Actions  on  joint  and  several  liability. 

severance  on  death  of  one  defendant 758 

consolidation  of  actions  819 

persons  jointly  liable  deemed  one  person  in  action  against  de- 
fendants severally  liable 457 

failure  to  join  persons  jointly  liable  with  defendant  severally 

liable 457 

"olnt-Stock  AsHodations.  * 

included  in  term  "  person  "  in  condemnation  law 3358 

service  of  summons  on  stockholders  by  publication 438,     430 

filing  of  statement  of  names  of  members 1945 

non-joinder  or  misjoinder  of  defendants  in  action  against  per- 
sons engaged  in  transportation   « 1945 

proceedings  to  sell,  mortgage  or  lease  real  property,  see  "  Salk 
OF  Real  Property.*' 
Joint  Tenants. 

See,  also,  *'  Partition." 

•sr- --'■'>  action  in  ejectment  by 1600 

ouster  to  be  proved  in  ejectment  between  co-tenants 1615 

action  for  waste  against  co-tenant 1656 

for  proportion  of  profits  against  co-tenant 1666 
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term  defined •  • •.•/•//••  ^^ 

disobedience  of  inferior  magistrate,  judgfe  or  officer  punishable..  14 

convention  of  judges  to  make  general  rules  of  practice 17 

power  to  adjourn  term  of  court W 

vacancy  or  change  in  office  not  to  cause  discontinuance 25 

may  settle  case  or  make  return  after  expiration  of  term 25 

adjournment  of  term  for  absence 35 

may  change  place  of  holding  court  of  record 4C 

may  adjourn  actual  session  to  another  place 41 

not  to  decide  question  not  argued  before  him ^ 

disqualification    for   interest    46 

by  relationship  to  parties  . . .  ....^.^..  •^-  v^-  •••^:  •  •j.'JiJLl 

46 


judge  of  appellate  court  not  disqualified  by  being  policyholder 


judg< 


company 


not  to  be  interested  in  costs  47,       4J* 

residence  or  payment  of  taxes  in  town  does  not  disqualify 48 

must  not  practice  in  his  own  court 49 

law  partner  or  clerk  cannot  practice  before  him 49,  50 

not  to  act  as  attorney,  etc.,  in  matter  before  him fSO 

not  to  take  fees  for  advice  in  matters  before  him,  etc Rl 

continuance  of  special  proceeding  on  death,  etc 52,  5S 

of  court  of  record  to  file  certificate  of  age 54 

permitting  person   to  practice  unlawfully  in   New  York  city  a 

misdemeanor ^ 

oaths  and  affidavits  may  be  taken  before 842 

not  to  be  appointed  referee  except  by  consent » •  •  •. 'XGi 

appointed  referee  bv  consent  to  act  without  compensation 1024 

clerk,  etc.,  of,  not  to  act  as  referee,  etc liC4 

of  court  of  record,  disqualihcd  as  trial  juror ItCS) 

mode  of  exercising  authority  to  issue  haoeas  corpus Sttr^* 

justices  of  city  court  of  New  York ;t3i» 

suspension  from  office 3L>1 

designation  of  chief  justice 


•»».-> 


Jndflrmentii. 

definition 1200 

"  iudgmcnt "  refers  to  ludgment  in  civil  action 334S 

"  judgment  creditor  "  defined  S34S 

"judgment  creditor's  action"  defined 334.^ 

classified  as  interlocutory  and  final 1200 

I.  Rendition  and  entry. 
1.  General  provisions. 

of  court  of  claims 289 

of  appellate  division  on  appeals  froci  court  of  claims. . . .     275 

^  to  be  signed  bv  clerk  and  filed 12Sfi 

clerk  to  keep  ''  judgment  book  " 1236 

to  be  recorded  in  judgment  book 12.^6 

may  be  entered  in  term  or  vacation 1202 

application  for,  to  single  judge  in  first  instance l2(Ct 

order  for,  without  notice  by  judge  out  of  court '. . .   1203 

leave  to  withdraw  motion  for 777 

subsequent    apolication    to    another    judge,    after    refusal, 

forbidden 771 

may  be  for  or  against  any  of  parties ISW 

may  determine  rights  of  parties  on  same  side ISfM 

may  grant  affirmative  relief  to  defendant   12iM 

for  or  against  married  women    120t 

on  issue  joined,  plaintiff  may  have  any  relief  consistent 

with   complaint    1207 

rate  of  damages    120^ 

bears  interest  from  time  of  entry .' . !   1211 

directing  sale,  may  direct  delivery  of  possession 167R 

on    counterclaim     50Q 

affirmative  relief  to  defendant  on  counterclaim '.'..!     SM 

amendment,  when  against  defendant  by  fictitious  name..  1261 
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Jndirmcitts  —  Contlnved. 

I.  Rendition  and  entry  —  Continued. 

1.  General  provisions  —  Continued. 

on  admission  of  part  of  demand 511 

on  frivolous  pleadings 5.37 

•)n  acceptance  of  tender 734 

of  offer  to  liquidate  damages  conditionally 736 

on  defendant's  offer  to  compromise 7.38 

against  one  or  more  defendants  severally  liable 456,  1205 

in  action  to  enjoin  proceedings  after  verdict,  etc 615 

discharge   from   arrest   for  delay  in   entering r>7*j 

motions    for    judgment    on    pleadings 647 

2.  After  death  of  party. 

not  to  be  entered  against  party  who  dies  before  verdict . .     7(J5 

on  death  of  party  after  verdict,  etc 763,  1210 

effect  of  entry  after  death 1210 

3.  Interlocutory. 

may  state  substance  of  final  judgment   1231 

may  require  scttlcit'cnt  of  final,  by  court  or  referee 12.*il 

award   of   costs  in    1231 

motion  for  new  trial  after 1001 

on  decision,  etc.,  in  action   for  divorce  ., 1774 

4.  After  trial  of  issues. 

decision  of  demurrer  to  direct  final  or  interlocutory 1021 

to  be  entered  in  conformity  to  general  verdict 1189 

after  trial  of  several  issues  of  law  and  fact 1221,  1223 

final,  on  issue  of  law  only 1222,  1223 

after  jury  trial  of  specific  questions  of  fact 12?5 

after  reference  to  determine  specific  questions  of  fact...   1226 

on  trial  of  whole  issue  by  court  or  referee 1228 

motion   for   final,  on   interlocutory  judgment   entered   on 

decision  or  report   1230 

motion  for,  on  special  verdict 1233 

on  verdict  subiect  to  opinion  of  court 12^^* 

on  setting  aside  verdict  subject  to  opinion  of  court 1185 

interest  from  rendition  of  verdict,  etc..  to  be  included...   123.'i 
on  motion  for  new  trial  to  appellate  division  in  first  in- 
stance  1227 

final,  by  apoellate  division  on  affirmance  of  interlocutory.  1224 

of  appellate  division  or  general  term  on  appeal 1317 

on  determination  of  appeal  by  court  of  appeals 13.37 

on  appeal  from  inferior  to  supreme  court 1345 

B.  Tn  specific  actions  and  proceedings. 

in  action  to  annul  corporation  1801 

Arbitration. 

submission  may  stipulate  for  entry  on  award 2366 

entry  on  award   2375 

on  death  of  party  after  award 2.38*. 

in  what  county  to  be  entered 23e( 

Cttditor's  action  against  heirs,  etc. 

to   direct   collection   from   realty   not  aliened  by   de- 
fendant  1862 

Uworce. 

entry  of  interlocutory  judgment   177* 

final  judgnicnt  a'ter  tlirec  months   Ii74 

Dower. 

interlocutory,   for  atimeasuremcnt  by  referee  or  com- 
missioners'    1607 

final   1613 

lis;; 


INDEX. 

Jndirmentft  —  Continued. 

I.  Rendition  and  entry  —  Continued. 

6.  In  specific  actions  and  proceedings  —  ConttnuedL 
Executors  and  administrators. 

may  be  entered  against  all  as  if  all  had  appeared*. ...    1817 
to  state  whether  awarded  personally  or  in  representa- 

tive  capacity 1815 

for  costs 182S 

on  reference  of  disputed  claim  against  decedent's  es- 
tates   2118 

Foreclosure. 

final,  on  foreclosure  of  mortgage  of  realty 1628,  1827 

of  lien  upon  chattel 1739 

Joint  debtors. 

when  all  not  served 19S2.   1933 

in    action   to   charge  joint   debtor   not   summoned   in 
previous  suit IMl 

Mandamus. 

final  order  in  mandamus  may  be  entered  as 2082 

Matrimonial  actions. 

to  be  rendered  only  by  court 1229 

in  divorce  and  separation 1771 

for  alimony  in  action  of  divorce 17TiB 

annulling  and  modifying  alimony,  etc.,  awarded  by. .    1771 

for  costs  in  action  for  divorce  or  separation 1789 

for  education  and  maintenance  of  children  in  action     

of  divorce 1759 

«f  divorce  against  husband  docs  not  affect  wife's  in- 
choate right  of  dower 1759 

Kuisance, 

final,  for  plaintiff  in  action  for  nuisance 1882 

Partition^ 

interlocutory.   1548 

final  of  partition  on  report  of  commissioners 1557 

to  direct  delivery  of  possession 1558 

final  confirming  sale   1577.  157J< 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  where  lands  are....  1595 

Quo  warranto. 

of  ouster  from  office 1968 

Replevin, 

final,  when  distinct  chattels  awarded  to  different  par> 

ties 1728 ' 

final 1730 

in  justice's  court    29S1 

8.  In  justices'  courts. 

when  to  be  rendered  and  entered S015 

of  nonsuit 3018 

upon  counterclaim  in  justice's  court 2919 

upon  verdict  or  decision 3014 

on  remission  of  part  of  verdict  or  decision 3018 

rendition  and  entry  against  joint  debtors ,  8830 
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II.  By  default. 

without  application  to  court  in  actions  on  contract,  etc 420 

when  notice  of  sum  demanded  not  served  with  summons 410 

when  complaint  not  served  with  summons 419 

when  clerk  may  enter   1212 

on  verified  complaint   1213 

on  unverified  complaint  1213 

proof  of  loss  of  instrument  and  contents 1213 

when  plaintiff  must  apply  to  court 1212,  1214 

proceedings  on  application  to  court 1215 

application,  on  service  by  publication 121G 

for  money  only,  to  be  entered  on  service  by  publication  only 

when  attachment  issued    1217 

papers  to  be  filed  on  entry  on  summons  by  publication 1217 

when  to  be  entered  against  infant  .defendant 1218 

notice  to  defendant  of  application  for  judgment 1210 

on  failure  to  reply  to  counterclaim 515 

on  default  of  answer,  judgment   not   to  exceed   demand    for 

relief » 1207 

ascertaining  damages  on  application  for 1215,  1216 

in  replevin 1729 

notice  to  defendant  of  assessment  of  damages 1219 

demand  of  notice  of  assessment  of  damages 1219 

In  matrimonial  action,  to  be  rendered  only  by  court...  1220,  llTui 

1774 
when  defendant  served  by  publication,  etc.,  may  defend  after 

final  judgment 445 

relief  against  default  within  one  year » 4 .     724 

III.  By  confession. 

jurisdiction  of  N.  Y.  city  court  to  enter. 315 

of  Alban^r  city  court 3224 

of  Troy  justice's  coutt • 3225 

when  judgment  may  be  confessed 1273 

married  woman  mav  confess 1273 

verified  statement  tor   1274 

statement  may  be  filed 1275 

on  filing,  judgment  to  be  entered 1275 

costs  and  disbursements  on 1275 

not  to  be  entered  after  defendant's  death 1275 

judgment-roll 1276 

docketing  and  enforcing 1276 

execution  when  debt  not  all  due 1277 

successive  executions  as  debt  falls  due 1277 

by  one  of  several  joint  debtors 1278 

In  justice*j  court. 

jurisdiction  of  justice  to  render 2864 

entry 3010 

mode  of  confessing   3011 

when  judgment  voi'    8012 

IV.  JUDGlfENT-ROLL. 

destruction  of  judgment-rolls  not  authorized 21 

not  a  Hen  until  roll  filed 1260 

cannot  be  enforced  until  roll  is  filed 1239 

to  be  filed 1-37 

of  what  roll  consists    VSH 

decision  or   report  of   referee   forms  part l<'-2 

on  entry   by  dciault    1237 

by   whom  prepared 12.*W 

indorsement  of  time  of  filing   I'J-'jy 

how  indorsed,  on  entry  atUT  death    121U 
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IV.  JuDGMXNT-Roxx  —  Continued. 

admission  of  counterclaim,  part  of.. 812 

order  substituting  successor  of  officer  or  trustee  to  be  annexed.     708 

memorandum  of  tender  and  acceptance  to  be  annexed 7M 

exceptions  to  decision  or  report  to  be  annexed 9^ 

final  order  in  condemnation  proceeding  to  be  attached 3:^3 

on  award   in  arbitration 23T9 

on  confession 1276 

on  submission  of  controversy 1281 

on  final  order  in  mandamus 206^ 

replevin  papers  to  form  part  of 1717 

on  affirmance  by  api>ellate  division 1354 

on  appeal  from  justice  of  peace 3061 

copy  to  be  Ried  with  secretary  of  state  in  action  to  annul  cor- 
poration  *. 18113 

in  action  to  vacate  letters  patent 1S99 

V.  Docketing. 

sections  1245*1270  apply  only  to  judgments  for  money 1272 

docket  books  to  be  kept 1245 

mode  of 1246 

clerk  to  furnish  transcript 1247 

filing  and  docketing  transcripts 1247 

penalty  and  damages  for  clerk's  neglect 1218 

dockets  open  to  search  and  examination 1249 

not  a  lien  until  docketed l2Sii 

amendment 1289 

power  of  courts  over  docket 1289 

court  may  direct  docket  nunc  tro  tunc 1209 

return  of  execution  unsatisfied  to  be  entered 12S5 

entry  to  preserve  lien  for  purpose  of  contribution  after  sale 

on  execution 1486 

cancelling  or  correcting  docket  on  reversal  or  modification   on 

appeal 1321 

by  court  of  appeals 1322 

of  judgment  by  confession .  1276 

of  compensation  and  costs  awarded  in  condemnation  proceed- 
ings   3373 

of  decrees  for  money  by  surrogate's  court 2S3 

of  award   in  arbitration 2379 

of  final  order   on   mandamus 2062 

of  fine  imposed  by  judgment  of  ouster  from  office lUT^ 

of  judgment  charging  joint  debtor  not  summoned  in  previous 

suit ISMl 

of  interlocutory  judgment  of  divorce  awarding  costs uTt 

against  joint  debtors  when  all  not  served vs^ 

separate   dockets   when    judgment   awarded    against    executor. 

etc.,  personally  and  as  representative j$]$ 

final  judgment  in  replevin 17?/> 

in  justice**",  court *  2^1 

orders  to  enforce  fines  of  jurors  in  New  York  county '  ni7 

unpaid  jury  fines  in  Kinj^s  county ^  W^ 

judgment  of  court  of  claims ggg 

Transcripts  of  justices'  judgments. 

justice  may  give  transcript  after  expiration  of  term....  3Q2S 

transcript  after  death,  etc.^  of  justice *  *  514^ 

may  be  docketed  within  six  years *"'  3017 

*  *                in  action  for  chattel "'*  3019 

against   joint  debtors *^[  3021 

in   another   county *  *  ]  ^ggs, 

foreclosing  irecha-^ics'  liens  in  courts  not  of  record.'.* 'J  3410 

ot  Albany    city    court \\\'  jtyys 

of  Troy  justice's  court ,    ! !  "  "  *  j>«w« 
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VI.  Lien. 

of  judgiacffif  of  court  of  claims  on  real  property   260 

no  lict.   itvxil  roll  filed    12r>0 

» jrfiJ  nocketed   12ri0 

<n    interest  in  real  estate  under  executory  contract....   12,V{ 

iigrfinst  defendant   by  fictitious  name   1251 

,fl.&Smt:ni:  entered  after  death  not  a  lien  on  realty 1210 

I  inrrtfiifmoney  mortgage  ranks  prior  to  judgment 12.*i4 

L»f.af    after-acquired   property 12r)l 

continues  for  ten  years  only 1251 

time  of  stay  not  i)art  uf  ten  years 12ii.'i 

acquired  by  levy  after  ten  years 1252 

continues  three  and  a  halt  years  after  letters  on  estate  of  de- 
ceased debtor 1380 

preserving  lien  for  purpose  of  contribution  after  sale  on  execu> 

tion 1485 

when  joint  debtor  not  summoned 1936 

of  final  judgment  in  replevin 1730 

order  suspending  on  appeal  1250 

operates  trom   entry  on  docket 1257 

in  counties  where  transcript  filed 1258 

restoration  on  affirmance  or  dismissal  of  appeal 1259 

cancellation  on  filing  of   satisfaction-piece 1260 

not  affected  by  cancellation  after  discharge  in  bankruptcy 1208 

after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals 1321 

docketed  against  decedent,   entitled  to  preference 2710 

against  executor,  etc.,  does  not  bind  decedent's  realty  unless 

expressly   charged 1823 

against    executor,    etc.,    after    removal   docs    not    bind    estate 

or  successor.   . 1830 

preference   in   creditor's    action    on    realty    not    aliened    over 

individual  debt 1852 

in  creditor's  action,   no  lien   on   realty  aliened  before  notice 

of  lis  pendens  or  judgment 1853 

not  affected  by  order  exempting  insolvent  debtor  from  arrest 

or   imprisonment.   . 2198 

of  judgment   of  justice's  court 3017 

VII.  Dbfects   and    irregularities. 

defects  cured  by  judgment  on  verdict,  etc 721 

informalities   in   entering,   and   in   roll  cured  by  judgment  on 

verdict,   etc , i* j 

referee's  omission  to  tnke  onth  <lnes  not  vitiate <'-l 

amendment,  when  against  defendant  by  fictitious  name r—il 

V'lll.  Vacating  and  setting  aside. 

in  court  of  claims 265 

extension  of  time  of  heir,  etc.,  of  deceased  party,  to  move. .  ibo 

for  error  at  interlocutory  reference  or  inquisition 1232 

motion  for  irregularity  to  be  made  within  one  year 1282 

motion  for  error  in  fact  to  be  made  within  two  years 121H) 

by  party J^§3 

after  party's  death 1284 

by  person  not  a  party 1285 

by  one  of  several  parties 1280 

notice  of  motion   j287 

notice  to  grantees  of  property  affected 1288 

service  of  notice    J^ 

exceptions  for  disability   ; }^m 

restitution • J292 

modification  of,  for  dower,  when  rental  value  changes 1614 

revoking  judgment  of  separation,  on  reconciliation 1767 
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IX.  Restitution  ox  reversal  or  vacating. 

when    defendant    served   by    publication    defends    after    final 

judgment 44S 

on  granting  new  trial 1005 

when  vacated  or  set   aside 1298 

on   reversal  or  modification  on   appeal 1£23 

interest  on  judgment   of  restitution 1211 

when  property  sold    1323 

does  not  affect  title  to  property  sold 445,  1323 

recovery  of  purchase  money  on  eviction  of  purchaser   under 
sale  on  execution  1478 

X.  Assignment. 

may  be  assigned  1912 

assignor  must  acknowledge  assignment 1262 

on  vacating   or  reversal,  carries   cause  of   action   only    when 

assignable  before  judgment   1912 

may  be   filed    •. 1270 

to  be  noted  on  docket  when  filed 1270 

receiver,  etc.,  may  file  notice  of  appointment  and  ownership..   1263 

assignee  for  benefit  of  creditor^  may  file  notice 1263 

XL  Enforcement. 

stay   pending   appeal   or   new   trial,   see   "Appeals;  "    **  Nkw 

Trial." 
not  to  he  stayed  on  appeal  for  more  than  thirty  days  without 

security 1351 

suspension  of  sale  of  realty  pending  appeal  from   refusal '  of 

specific   performance    ^g^w^ 

for  inoney  on  contract,  not  to  be  enforced  by  imprisonment!*       lU 

when  enforceable  by  execution    1240 

execution  on  judgment  of  court  of  claims '/.'.'.'.     :!6y 

on  decree  for  money  by  surrogate's  court '.   2E54 

when  enforceable  only  against  attached  property 7th      70^ 

by  punishment  for  contempt *  12tl 

how  real  property  sold  under  direction  of [   1242 

sale  to  be  by  auction  and  in  daytime ,,[   15^ 

conveyance  on  sale  under,  to  state  person  whose  interest    is 

sold 1244 

levy  on  real  property  after  ten  years ! ! ! !  1 1  i   1Z31 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  I!    '25S 

appointment  of  referee  to  do  act [  [    tgso 

of  receiver  by  or  after   '.'.'.'.      TlS 

of  judgment   for  necessaries,  etc.,  against  earnings,  trust   in- 
come,  etc 1391 

of  judgment  on  award  in  arbitration   !!!.***]   23i^ 

of  affirmance  or  modification   on   appeal *[*    1^19 

against    executor,    when    to    be    enforced    against    decedenVs 

property /       ^gj^ 

Of  justices'  courts. 

issuing  execution. 9017 

against  person .V."   30^  '^ 

on  judgment   against  joint   debtors '.'.'.".*  3020 

not  affected  by   discharge   from   imprisonment  on   cxecu*- 

*'°" 3037 

XII.  CoNTRTBrrioN  between  debtors. 

enforcing  by  original  judgment  after  sale  on  execution 14^4 

preserving  lien    of  original  judgment    for   purpose   of   contri- 
bution.       1485 

entry  on  docket  to  preserve  lien  of  original  judgment. . . .  *  I  [  ]    14S6 

XIII.  Satisfaction. 

presumption  of  satisfaction    , 37ft      37S 

on   composition   by  one  joint    debtor 1043    1M4 

on  redemption  by  creditor  of  realty  sold  on  execution '  -tAOl 

by  attorney  in  tact *  *   mS^ 


INDEX. 

JvdffineiitB  —  Contlniied. 

XIII.  SATiSTACTioir  —  Contintied. 

by  assignee 1200 

by  attorney  In   action 12B0 

revocation  of  authority  of  attorney 1260 

satisfaction-piece  to  be  executed   by   party   or   his  executor, 

etc 1260,  1261 

to  be  acknowledged   1260 

entry  of  satisfaction  by  execution 1264 

certified  copy  execution  and  return  satisfied  may  be  filed 1266 

dockets  of  tfanscripts  to  be  satisfied  on  certificate  of  clerk..  1267 

XIV.  Cancellation;  discharge. 


cancellation  upon  discharge  of  insolvent  debtor 2182 

discbarge  after  adjudication  in  bankruptcy 1268 

notice  of  application  to  cancel  against  bankrupt 1268 


XV.  Effect;  conclusiveness. 

of  court  of  claims  a  bar 269 

of  dismissal  not  a  bar  unless  on  merits 1209 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture 1806 

against  heir  or  devisee,  bars  action  against  executor,  etc 1821 

in  ejectment,  conclusive  as  to  parties  and  privies. 1524 

conclusive  effect  in  action  to  annul  marriage 1754 

effect  of  judgment  against  ofl^cer  of  unincorporated   associa- 
tion    1921 

on  award  in  arbitration   2.S80 

against  executor,  etc.,  not  evidence  of  assets. 1824 

on  eviction  of  purchaser  at  execution  sale,  remains  in  force..   1480 

foreign  judgment   does  not  affect  right  of  arrest 552 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price, 

etc 552 

against  sheriff  for  escape,  evidence  of  damages  in  action  on 

bond  for  jail  liberties 165 

XVI.  Actions  on. 

limited  to  twenty  years 376 

adverse  possession  under   ,    360 

limitation  of  action  on,  of  court  not  of  record *    382 

when   cause   of   action  on  judgment  of   court   not   of   record 

accrues .^^82 

when  action  may  be  brought  on  judgment 1913 

when  proof  of  jurisdiction  necessary !i32 

how  pleaded.  . 532 

proot   of   jurisdiction    and   judgment   of   justice  of   peer:   of 
another  stale 948-951 


In  justice's  court. 

i'uri.sdiction  over  action   on 2862 
low  proved 3155 

action  on  justice's  judgment  against  joint  debtors 3021 

costs 3154 

Judgment  Credltom. 

action  by,  for  sequestration  and  distribution  of  corporate  prop- 
erty .   .  .    17S4 

to  enforce  judgment  for  necessaries,  etc.,  against  earnings, 

trust  income,  etc 1391 

"  judgment  creditor's  action  "  defined   , .3343 

"  judgment  creditor  "   defined    3343 

action   to    discover   and    apply   property,    see   "  Creditors'    Ac- 
tions," 
action  by,  to  charge  property  of  joint  debtors  not   summoned, 
see  "Joint  Debtors," 
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Jvdffinent  Debtor** 

discharge  of,  from  arrest  or  imprisonment,  see  *'  Exicirrxoii;  ** 

"  Insolvent  Debtors," 

Judicial  Depa-rtments. 

designated 219 

Jnrindtctioii. 

and  powers  of  courts  continued 4 

of  court  of  claims 2&4 

of  appellate  division  on  appeals  from  orders  and  judgments   of 

court  of  claims   27^ 

of  city  court  of  New  York 315.  316 

over  actions  for  scrvkcs,  assaults,  etc.,  on  vessels 317 

no  admiralty   or   maritime  jurisdiction 317 

cannot  naturalize  an  alien 31S 

of  county  court    3M 

co-extensive  with  supreme  court 348 

power  to  remit  fines  and  penalties 350.  SSI 

of  surrogate,  general   2472 

to  be  presumed   2473 

not  lost  by   defect  in   record 2474 

effect  of  exercise  of 2475 

as  against  surrogates  of  other  counties 2476 

concurrent  of  two   or  more  surrogates 2477 

of  justice  of  the  peace  must  be  expressly  conferred 2S6I 

general,   civil 2>^ 

cases   excepted   from   civil 2>^ 

residental  requirements ..  25«* 

residence  of   corporation   for  purpose  of 2860,  2879- 2SS1 

ouster  of  jurisdiction  on  answer  of  title  to  realty..  .   2951 -2li5^ 

of  Hudson  mavor's   court 31W 

of  Utica  recorder's  court 3193 

of  Oswego  recorder's  court 3196 

Of  city  court  of  Yonkers 3203.  S2CU 

of  Albany  city  court 3223,  3224 

of  Trov  justice's  court 3223,  3224 

of  Rochester  municipal  court 3227 

provisional  remedy  gives  jurisdiction  of  action 416 

,     demurrer  to  complaint  for  lack  of 48S 

to  counterclaim  for  lack  of 4K» 

lack  of.  not  waived  by  failure  to  plead 490 

docs  not  avoid  undertaking  on  attachment <M2 

when  proof  required,  on  plea  of  judgment 5S2 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.   948.  STwl 

in  replevin  acquired  by  seizure  before  service  of  summons. .  .  .  ICSJR 

residence,  etc.,  required  in  action  for  divorce ITT** 

in  action   for  separation 1 7fi3 

of  actions  against   foreign^  corporations 178^ 

by  non-resident  against  foreign  corporation ITfiO 

by  one   foreign   corporation   against   another 17W 

of  proceedings  to  discharge  insolvent  debtors  from  debts 21 W 

of  summary  proceedings  to  recover  possession  of  real  property.  .  2234 
over  custody  of  persons  and  care  of  property  of  idiots,  lunatics 

and  habitual  drunkards 2330 

Jury  nnd  Jurors. 

"trial  juror"   equivalent   to   "petit   juror*'... S343 

"  trial   jury  "  equivalent   to  "  petit   jury  " S34S 

"  notify  **   equivalent   to   "  summons  ** 8343 

|ury  of  part  aliens   .abolished 1190 

jurors  in  criminal  cases 33S0 

panels  may  be  ordered  to  be  destroyed , ^  Jj 

misconduct  of  juror  a  contempt ••••••• •«•••  14 
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forfeiture  and  damages  for  taking  ^ft  or  bribe.. 1188 

for  making  gift  or  bribe  to  juror 1194 

bow  procured,  on  commission  for  appointment  of  committee  of 

incompetent 2330 

how  summoned  on  writ  of  assessment  of  damages. 2100 

summoning   and    impanelling    in    summary    proceedings    to    re> 

cover  possession   of  land 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  damages.  .2110 

sheriff,   etc.,   to  kc^  jury   in  special  proceeding 1186 

fine   for   misconduct   of   officer   attendmg   jury    in    special   pro- 
ceeding   1196 

exclusion    from   courtroom   during   argument   of   nonsuit 1100 

L  Qualifications;   selection  and   attxndancs  of  rial  jurom 

ELSEWHERE  THAN    IN    NSW   YORK   AND   KINGS   COUNTIXS. 

Ik.  Qualifications. 

qualifications ; 1027 

by  possession  of  real  estate  under  executory  con- 
tract   1028 

certain  public  oflScers  disqualified 1029 

exemptions  from  service  1030 

evidence  of  exemption   1031 

exemption  for  actual  service  in  New  York  county 1084 

disqualified  and   exempt  persons  to   be  (Uscharged   from 

service 1032 

when  excused  from  serving 103.^ 

application  of  sections  1027-1033 1034 

2.  Preparation  of  lists;  drawing;  notification. 

supervisor,  town  clerk  and  assessor  to  make  jury  list. . . .  1035 

names  to  be  taken  from  assessment-roll 1036 

duplicate  lists  to  be  filed  with  county  and  town  clerks. .  1037 

county  clerk  to  make  and  deposit  ballots 1038 

old  ballots  to  be  destroyed 1039 

notice  to  town  officers  to  transmit  jury  list 1039 

to  serve  for  three  years 1040 

preparation  of  jury  list  in  cities 1041 

number  of  jurors  to   be  drawn   for  each  jury   term  of 

courts  of  record 1042 

when  drawing  to  take  place , 1042 

drawing  and   notification  of,  in  county  court. 867 

drstwing  of,  for  adjourned  term  of  court 34 

notice  of  drawin?   1043 

sheriff  and  county  judge  to  attend  drawing 1044 

sheriff  or  countv  judge  not  appearing,  to  be  again  notified.  1046 

officers  required  to  be  present  at  drawing 1046 

method  of  drawing   1047 

minute  of  drawing  to  be  made 1047 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  to  notify  jurors  and  make  return 1048 

list  of  jurors  drawn  to  be  furnished  to  applicants 1040 

names  of  jurors  who  have  served  to  be  kept  in  separate 

box 1050 

not  appearing  to  be  returned  to  ballot-box 1050 

drawing  to  be  from  second  box  when  first  exhausted. . . .   1051 

third  jury  box  to  be  kept 1052 

names  to  be  deposited  in  third  box 1053 

court  may  direct  drawing  from  third  box  to  fill  panel...  1054 

notification  of  jurors  drawn  by  order  of  court 1056 

justice    of    supreme    court    or    county   judge    may    order 

additional   iurors  drawn    1066 

order  for  additional  jurors  to  be  filed  with  county  clerk. .  1067 
supreme  or  county  court  may  order  clerk  tO  draw  addi- 
tional jurors. 1068 

attendance  of  panels  in  Albany  county 1068 

drawing  of  additional    iurors 1068 
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I.  QVAuriCATioMs;  selection,  etc. —  Continued. 

2.  Preparation  of  lists;  drawing;  notification  —  Continued. 

notification  of  additional  jurors 1060 

county  court  may  designate  days  of  attendance  of  jurors.  lOGO 
deputy  county  clerk  possesses  powers  of  clerk  when  ab- 
sent  1061 

sections  1035-1061  not  applicable  to  New  York  or  Kings.  1062 

3k  Fines  for  non-attendance.  * 

amount. 1072 

iiDDositioh  of  fine  when  juror  personally  notified 1073 

order  to  show  cause  when  juror  not  personally  notified..  1073 

may  be  made  returnable  at  county  court 1074 

clerk  to  cleliver  certified  copy  of  order  to  shcriflF 1075 

hearing  upon  order  to  show  cause 1076 

discontinuance    when    death,    insanity    or    removal    from 

<30unty  shown 1077 

discontinuance  of  proceeding  on  satisfactory  excuse 1077 

sections  1072-1077  not  applicable  to  New  York  or  Kings.  1078 

U.  Qualifications;  selection  and  attendancs  of  trial  jurors. 

IN    I?EW   YORK    county. 

penalty  for  false  certificate  by  physician 1120 

for  refusal  of  information  to  commissioner 1121 

bribery  of  officer,  etc.,  a  misdemeanor 1122 

acceptance   of    bribe   a    misdemeanor 1123 

concealment  of  offer  to  take  bribe  a  misdemeanor 1134 

false  swearing  perjury   1 125 

1.  Qualifications;  exemptions;  excuses, 

qualifications 1029.  107!> 

resident  defined 108i> 

persons  exempt  from  service 1081 

proof  of  right  to  exemption 1082 

military  officers  to   certify  to  commissioner  persons   per- 
forming military  duty    10S3 

discharge   for  actual   service 1084 

when  excused  after  actual  service 1084 

temporarily    excusing    from   attendance w 1085 

when  and  how  juror  excused 10^ 

applying  to  bt  excused  must  produce  notice" to  attend...  10S7 

service  in  court  not  of  record  as  excuse lOSJ* 

claims  for  exemption  to  be  heard  by  commissioner.  1Q90»  liii>4 

2.  Commissioner  of  jurors. 

powers  and  duties   1000 

to  hear  and  determine  claims  for  exemption 109O,  10l>4 

may  appoint  assistants,  etc ItHDl 

to  designate  assistants  to  attend  drawing HX*1 

and  assistants  may  administer  oaths I4»l»l 

public  officers   to  aid 105^ 

office  and  rooms lOt^ 

to  select  trial   jurors ll<)*) 

to  prepare  jury   lists lOCM 

clerk  to  certify  attendance,  excuses,   fines,  etc !  lOiSl^ 

to  receive  fines   t 11  IS 

accounts  of  commissioner 11  IS 

3.  Jury  lists;  draiving;  attendance. 

jury   year \i^!^ 

length  of  jury   service  required 10S4 

preparation   of  jury   lists \\\'  lOi* I 

voters    and    non-voters*    lists    .'!!!!  in«V4 

notice  to  testify  to  juror's  liability  to  serve !  *     "  loiic* 

ii»a 
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Jnry  and  Jaror«  —  Continued. 

II.  Qualifications;  selection,  etc. —  Continued 

3.  Jury  lists;  drawing;  attendance  —  Continued. 

penalty  for  disobedience  to  notice  to  testify  to  juror's  lia- 
bility )o  serve  1096 

lists  to  be  returned  to  county  clerk 1096 

correction  of  jury  lists 1096 

ballots  to  be  prepared  by  commissioner  of  jurors 1097 

supplemental   lists 1097 

number  of  jurors   for  each  term 1098 

when  jurors  to  be   drawn 1099 

what  officers  to  attend  drawing 1099 

notice  of  drawing    1100 

adjournment  of  drawing  for  failure  of  officer  to  appear..  1101 

when  drawn  on  adjourned  day 1102 

mode  of  drawing 1 103 

minute  of  drawing .* .  1103 

drawing  for  term  consisting  of  two  or  more  parts 1104 

commissioner  may  issue  notice  of  drawing  to  jurors. . . .  1106 
copy  of  minute   of  drawing  to  be  delivered  to  commis- 
sioner   1106 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend 1106 

clerk  to  certify  to  aldermen   failure  to  personally  serve 

less  than  majority  of  panel 1107 

sheriff  not  entitled  to  fees  for  notifying  jurors  when  less 

than  majority  personally  served 1107 

order  for  new  panel  during  term 1108 

drawing  of  new  panel  ordered  during  term 1108 

notice  to  attend  to  jurors  drawn  during  term 1108 

4.  Imposition  and  collection  of  fines. 

fine  for   non-attendance    1109 

remission  of  fine    1109 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  6ncs 1118 

order  to  show  cause  why  fine  should  not  be  enforced...  1113 

service  of  order  to  show  cause 1113 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  payment  of  fine 1113 

orders  to  enforce  fines  to  be  docketed  as  judgments 1117 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing  fine 1117 

satisfaction   of  order   enforcing   fine 1117' 

commitment    fo-    non-pavment  of   fine 1117 

fine  to  I)c  paid  to  commissioner 1118 

corporation  counsel    to   prosecute   proceedings   to   enforce 

fines ^ 1119 

actions  for  penalties  to  be  brought  in  name  of  city 1119 

compromise  and  discontinuance  of  actions  for  penalties.  1119 

report  of  corporation  counsel 1119 

5.  For  municipal  courts. 

how   selected 1110 

fine   for   non-attendance 1111 

C  For  sheriff's  jury. 

drawing 1112 

how  selected 1 Q 

division   into   panels    , 1112 

1103 
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Jury  and  Jurors  —  Contlnved. 

III.  Qualifications;  selection  and  attendance  of  t&iax.  jukors 

IN    KINGS  county. 

corrupt  omission  of  jaror's  name,   felony •  1168 

willful  neglect  by  commissioner  a  misdemeanor 1159 

refusal  of,  or  false  information,  a  misdemeanor »- -  1160 

suppression  of  notice  a  misdemeanor 1100 

false  certificate   of  physician  a   misdemeanor 1161 

1.  Qualifications;  exemptions. 

qualifications 1029,  1126 

exemptions   from   service   1127 

proof  of  right  to  exemption 1128 

commissioner  to  receive  evidence  of  exemption. ..  ..1132,  1138 

grounds  for  excusing  from  service '. 1130 

2.  Commissioner  of  furors, 

to  select  jurors   1132,  11S5 

revision  of  jury  lists  under  supervision  of  justices 1132 

examination  of  jurors  as  to  qualifications 1132 

to  receive  fees  and  fines  for  benefit  of  county 1133 

to  provide  office,  etc.,  for  commissioner 1134 

to  receive  evidence  of  exemption 1136 

clerk  to  certify  attendance,  excuses,  fines,   etc.,   to   com- 
missioner   1131 

to  collect  fines    1155 

to  report  and  pay  pver  money .^  1162 

8.  Jury  lists;  drawing;  attendance. 

length  of  service  required 1129 

how  selected 1132 

assessors  to  return  persons  liable  to  service 1135 

to  be  selected  by  commissioner 1135 

how   selected    from   assessors'   returns 1135 

publication  of  notice  of  selection 1136 

preparation  of  list  of  trial  jurors 1137 

filing  list 1137 

supplemental  lists 1138 

ballots  to  be  prepared  and  deposited  in  box 1139 

notice  to  officers  to  attend  drawing 1140 

number^  to  be  drawn 1140 

proceedings  preliminary   to  drawing 1141 

mode  of  drawing   .' ]  142 

minute  of  drawing 1143 

boxes  to  be  sealed  after  drawing 1143 

procedure   on   drawings   after   first 1144 

correction   of  lists    1145 

drawing  from  second  box  when  first  exhausted 1145 

panel  to  be  transmitted  to   sheriff 1146 

notice   to    attend    term 1129,  1146 

days  for  which  jurors  notified 1147 

power  of  judge  to  excuse 1147 

judge  may  change  day  of  attendance 1147 

commissioner   to   make   return  of  service. 114S 

order  for  new  panel  during  term 1149 

drawing  of  new  panel  during  term 11 4i» 

notice  to  new  panel  drawn  during  term 1 1 49 

compensation  to  judges  for  services  relating  to \  1151 

jurors  in  special  proceeding  before  county  judge *  liJvO 

may  be  arrested  and  compelled  to  serve \  iijyj 

4.  Imposition  and  enforcement  of  fines. 

fine   for   non-attendance    1152 

notice  to  delinquents  to  show  cause '  U54 

1194 
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Jary  and  Juror*  —  Continued. 

III.  Qualifications;  selection,  etc. —  Continued. 

4.  Imposition  and  enforcement  of  lines  —  Continued. 

board  for  remission  and  enforcement  of  fines 1154 

powers  of  board   1154 

commissioner  to  collect  fines 1155 

return  of  unpaid  fines 1155 

precept  to   levy  on  personal   property 1155 

enforcing  return  of  precept   by  commissioner 1156 

unpaid  nnes  to  be  docketed  as  judgments 1156 

lien  of  unpaid  fines  on  real  property 1156 

execution  for  unpaid  fine 1156 

discharge  of  lien  for  unpaid  fine 1157 

IV.  SrSCIAX.  OR   STRUCK  JURY. 

what  courts   may  order 1063 

terms  of  order  for 1063 

notice  of  striking 1064 

mode  of  striking 1065 

notice  to  jurors  to  attend 1066 

jury  formed  as  in  other  cases 1067 

drawing  additional  jurors  or  talesmen 1067 

peremptory   challenges 1067 

disqualification   of   clerk  or   commissioner  of  jurors   for  in- 

terest. 1068 

party  applying  for  struck  jury  to  pay  expenses 1068 

V.  Foreign  jury. 

copy  of  order  for,  to  be  delivered  to  sheriff. 1070 

mode  of  obtaining 1071 

notice  of  drawing 1070 

notice  to  jurors  to  attend i 1071 

VI.  Collection  of  fines  against  delinquents. 
See.  also, 

as  to  New  York  county,  supra,  II,  4. 

as  to  Kings  county,  supra.  III,  4. 

as  to  other  parts  ut  the  state,  supra.  I,  3. 

clerk  to  issue  warrant  to  collect  to  sheriff 2294 

to  whom  warrant  issues  when   delinquent   resides  in  anothei 

county.   .  .    2294 

levy  of  execution  on  personal  property  under  warrant 2296 

arrest  of  delinquent  under  warrant 2296 

return  of  warrant  2*297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

issuance  of  new  warrant  on  return  of  first 2298 

clerk  of  court  to  make  schedule  of  fines  imposed 2293 

Jn  special  proceedings. 

fine  for   non-attendance    1195 

notice  of  imposition  of  fine 1197 

remission   of  fine   1197 

special  return  of  delinquency  and  fine 1198 

collection  and  remis^on  of  fine  by  county  clerk........  1190 

VII.  TiMAL  Bv  JiiiY.      Sec.  also.  "Trial." 

feigned  issues  abolished    823 

to  be  had  as  prc«icriht  d  by  code 1 190 

exclusion   of  jury    from  courtroom   during  argument   of   mo- 

tiun    for    Hiinsiiit 1 190 

\enire  to  procure  jurors  not  necessary........ 1191 

what  issues  are  triable  by 968 

specific  questions  whore  jury  trial  not  of  right 823 

trial  may  be  continued  beyond  term «♦.,       45 

i'ury  may  be  discharged   on  Sunday ...••,••         6 
Bsues  of   fact  in   partition 1044 

1195 
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Jury  and  Jurors  —  Continued* 

VII.  Trial  by  jury  —  Continued. 

view  in  action  for  waste ...•.•.....••_ 

issue  of  adultery  in  action  for  divorce •  1757 

action  to  annul  corporation  triable  of  right 1800 

in  nature  of  quo  warranto  triable  of  right 1960 

to  vacate  letters  patent,  triable  of  right 19R8 

issues  of  fact  on  alternative  mandamus 2083 

order  for  trial  of  questions  of  fact  arising  on  prohibition.  . .  .  2009 
application    for    insolvent    debtor's    discharge   on  'demand    of 

contesting  creditor.  ..    21GS 

summary  proceedings  to  recover  possession  of  land 2247 

questions  to  be  stated  on  application  for  appointment  of  com- 
mittee   for   incompetent    2334 

questions  of  fact  in  proceedings  before  surrogate  to  sell  realty 

to  pay  decedent's  debts 2547 

in  New  York  county,  of  proceedings  in  surrogate's  court   for 

probate   of   will 2547 

upon  reversal  of  decree  of  surrogate  in  probate  case 2588 

action  to  determine  validity  of  will,  triable  of  right 2Q5iSiR 

demand  for,  in  justice's  court 2990 

in  marine  causes  in  N.  Y.  city  court.... 3185 

VIII.  Formation  op  the  jury  at  the  trial. 

clerks  to  prepare  and  deposit  ballots 1163 

to  draw  ballots 1161 

mode  of  drawing llfS 

persons   drawn    from   jurpr.  ...^ 1166 

disqualification    for_  relationship 1166 

objection   for    relationship 1166 

ballots  drawn  deposited  in  second  box •....  1167 

returned  to  first  box  when  jury  discharged -....  116S 

of  absent  and  excused  iurors  returned  to  first  box 1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when   talesmen   to   be   procured   or  Jurors  drawn    from    third 

box 1171,  1172 

disqualification  of  sheriff   to  summon  talesmen 1173 

notice  to  talesmen   and   return  thereon 1174 

fine   of   talesmen   for    non-attendance 1174 

exceptions   and   challenges   to   talesmen 1174 

no  objection  that  jurorS  not  on   original  panel 1175 

peremptory  challenges ^ 1176 

no  challenge  because  officer  drawing  party  or  interested,...  1177 

because  oflicer  notifying  party  or  interested 117S 

not  disqualified  because  resident  or  taxpayer  of  municipality.  1179 

stockholder  of  corjioration  partv  subject  to  challenge 11«0 

employee  of  party  subject  to  challenge 1 1^ 

challenges  tried  by  court  only   IIFO 

•  icvicw  of  determination  of  challenges '  -j-j^ 

IX.  Verdict. 

trial  deemed  to  continue  until  verdict 9SQ 

may  be  discharged  on  Sunday S 

discharge   on    failure  to   agree 11  SI 

proceedings  after  disagreement    . .' .  1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires '  11R2 

to  assess  damages  in  action  for  money *  1183 

to  find  single  damages,   and  court  to  increase,  when   doubl'e, 

etc.,   damages  given    j |Q4 

rendition  of  verdict,  subiect  to  opinion  of  court I  jj^fj 

general    and    special   verdict   defined ...I  1  if^ 

when  general  or  special  verdict  to  be  rendered '  1187 

appeal    from  judgment  where  general   or  special  verdict   ren- 
dered   1187 

special    finding  controls    general   verdict "  118S 

entry  of  verdict '  1180 

11»6 
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Jury  and  Jajrom  —  Contln«ecl» 

IX.  Vekdict  —  Continued. 

entry  of  judgment  on  verdict 1180 

mistake  iu  name  of  juror  cured  by  judgment  on  verdict,  etc..  721 

no  civil  o:   criminal  liability  for  verdict 1102 

X.  Fees  and  compensation  of  jurors. 

fees 3313 

mileage 3314 

supervisors  may  make  allowance 3314 

extra  pay  upon  protracted  trials 33ir> 

fees  in  special   proceedings 3iUC 

compensation   on    commission    for   appointment   of   committee 

ot  incompetent 2XVi 

sheriff's  fees  for   notifying 3307 

XI.   JUROKS  AND  JURY    TRIALS   IN    JUSTICES*    COURTS. 

delivery  of  jury  list  to  justice 2O0O 

venire.  .   . 2991 

in  action  between  two  towns  or  cities 2992 

delivery,  execution  and  return  of  venire 2993 

preparation  of  ballots   2994 

drawing  jurors. 2995 

attachment  against  jurors   in  default 2996 

new  venire 2997 

talesmen 2997 

jurors'   oath.    2908 

mode  of  hearing  cause 2999 

rendition  of  verdict   3007 

discharge  on  disagreement   3008 

new   venire    on    disagreement 3008 

imposition  and  collection  of  fine  against  defaulters 3009 

fees.  .       3320 

Jnatlee  of  the  Peace  and  bis  Conrt. 

included  in  term  "  judge  '* 3343 

not  a  court  of  record 3 

removal  of  action  to  county  court  of  Kings 2934 

provisions  applicable  to  Rochester  municipal  court 3226 

provisions  relating  to  justices'  courts  in  Brooklyn,  see  "  Brook- 
lyn Justices*   Courts." 

county  court  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non-payment  of  fine.  353 

I  Powers  and  duties. 

application  of  general  nrovisions  of  code 3134 

tavern-keepers  disqualified 2866 

members  of  legislature  not  compelled  to  act  as 2867 

general  powcrt 2808 

may  be  excused  from  serving  as  juror 1033 

when  to  attend  drawing  of  jurors ? . 10<6 

to  hold  court  within  his  town  or  city 28<J8 

court  not  to  be  held  in  room  where  traffic  in  liquor  author- 
ized   2868 

when  office  to  be  kept  open 3141 

may  take  oaths  and  affidavits 842 

to  furnish  transcripts  and  copies 3149 

may  give  transcript  of  judgment  after  expiration  of  term....  3023 

proceedings  before,  may  be  proved  by  justice's  oath. 940 

to  make  return  on  appeal  after  expiration  of  term 3054 

transfer  of.  action  on  cxoimtion  of  term .  HISO 

because  justice  material    witness >151 

prop^wr^  Upon  tr^fnsfcr  of  action.....,,.,,.,   .»,.,,.,. ..^  \Vi^ 


INDEX. 

Jnattce  of  the  Peaee  and  tain  Court  _  Coirttiftv«a. 

I.  Powers  and  duties  —  Continued. 

costs  upon  transfer  of  action  to  P.notfier  justice 3152 

reward  to  constable  forbidden oJSS 

not  to  be  interested  in  litigation '.  \ ?l^ 

inducements  for  business  prohibited 31  ?7 

misdemeanor  to  violate  provisions ?i?o 

forfeiture  of  office  for  violation  of  law '.'.[", iit. 

^tabl^alefS   "f. /"Ir^^. .'".  .^^/I""   '^   Justice 'or '  cin-       ^ 

failure  to  pay  oyer  m«ney  a  misdemeanor!  .!;!.*.*!!.'.'!."* 2lS 

forfeiture  of  office  for  failure  to  pay  over  money '///.[  31a 

II.  Mandates  of  justice. 

general  requisites «--_ 

containing  blanks  are   void .*.'.'!.**!.* SJ5 

constable  to  execute  in  person ,,V2 

authorization  to   private  person  to  execute. .  .V.V.V.'!.' titk 

sheriff  to  execute  in  case  of  resistance I !  I !  Ill  SIM 

III.  Books  and  papers  of  justice. 

docket  book _ 

entries  to  be  made  in  docket  book.*.".'.*.'.'.'.*.'.".'/.'.'. Vi UW   -WIS 

index  to  docket  book ^i«i.  ,5141 

papers  to   be  filed  and  presefved  ...*.'.'.';;.*; 31  -ii'  iil^ 

to  deposit  books  with  town  or  city  clerk  on  re'raoiil.'.*/  ntii' 

certificate  to  docket  book  deposited  with  town  or  city  clerit"   3145 

riSn'^of'Sm    .    ..'.°..'*.'™!?:^..'^^°*^'  °^  P"P"*  "P^"  ^Pi'**- 

transcript  of  judg^icnt  'after' dcith,'  'etc.'  .**!'*.'.'.' ^}t> 

rX«fc  i^^/'^u'^r^'  ""l  ^''''^^  or  papers  to  town  o^ 'c'ity "  cl'eVk    lit: 
entries  m  docket  hook  prcsumi.tive  evidence  «-*erK,  ^ij, 

*"«rKr„f/  d?ath  or  absence,   proceedings  may  be' "proved 'bv 
original    minutes   or   sworn   copy T  ir">ca    oy 

^"vi^eJice  ^'.T.  ^'^^^\^'^^'  subscribed  and'iuitoiieftt;^:  U 
docket  book*  knd  'cVrtific'd  'tVinUnVt*  Vrc'  'c*.  i.JJncc ' in'  'iyUiV'^l     ^^' 


;«;> 

IV.  Punishment  of  criminal  contempts. 

power  to  punish   

fine  and  commitment ,' * 2>5T'» 

oflfendcr  to  be  heard * .' ' 2S71 

warrant  to  bring  oflFender  *be"f'orc*  Vo'uVt" '.'.". SS 

record  of  conviction   2S72 

requisites  of  commitment  ...!!.'.".'!.*! ?***' 

fine  to  be  paid  to  overseer  of  ooor! '.'/.[ H?L* 

^  2875 

V,  Jurisdiction. 

must  be  expressly  conferred ...^ 

gener&l  civil  jurisdiction   . .  2881 

cases  excluded  from .' ."  ' 28© 

may  render  judgment  by  confc's'sioii! !!!'.".! S!^ 

actions   by  or  against  corporations...    . xS* 

town  or  county  officers ] • 28R5 

I  y  executors,  administrators  arid ' {r'lts'tees."  .* * SS 

u^       a'  receivers  in  sunplemcntary  proceedinsB. St? 

how  affected  by  residence  of  parties.  P"^'*"*"** 2«fi5 

residence  of  corporation   W^i^    2«R0 

of  railroad  corporation    '.*.'.'.'.'.".'. SS"   SI? 

of  express  companies fSS'  ^^ 

SlJ^J^f^^^^  proceedings  to  dispossess. .  .'.V.V.'.V.'. ^^^'  ^1 

SS^^  JTf"*""  "^'^^^  accounts  eEoccd  $400. ..J .J ^J 

ouster  of.  on  answer  of  title  to  real  property. ...V.. 2kk%  gg 

1108  '"  ^*^*-a«W8 
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JuHtflce  of  the  Peace  and  hiii   Court  —  Continued. 

VI.  Summons. 

action  commenced  by  service  of  summons  or  appearance....  2876 

contents   of  summons    2877 

when   returnable 2877 

when  accompanied  by  order  of  arrest  , 2877 

time  and  manner  of  service    , 2878 

service   on   corporation    281X9 

on  non-resident  partnership,  etc 287'.> 

on  railroad  corporation 2880,  2882 

on  express,   insurance  and  telegraph  companies. .   2881,  2882 

designation  of  unknown   defendants    '. 2884 

return 2885 

second   and   third   summons    2883 

relation  back  of  second  and  third  summons 2883 

service  on  defendant  with  warrant  of  attachment 2910 

VII.  Appearance  of  parties. 

to  wait  one  hour  for  appearances « 2803 

may  be  in  person  or  by  attorney 2886 

appointment  of  guardian  ad  H-cm  for  infant  plaintiff 2887 

proof    of    attorney's    authority 2890 

plaintiff  must   prove  case  except  where  a  verified  complaint 

is  served ^ 2801 

effect  of  failure  of  defendant  to  appear.-; 2088 

constable  and  law  partner  of  justice  not  to  act  as  attorney..  2888 

VIII.  Order  op  arrest. 

grounds  for  granting  order • 2894 

not  to  be  granted  against  female 2894 

in  what  actions  order  may  be  granted 2895 

sufficiency  of  papers 2896 

plaintiff's  undertaking  on 2896 

contents  of  order   2897 

execution  of  order 2898 

constable's  return 2899 

when  summons  accompanied  by  order  returnable 2877 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody 2900 

motion  to  discharge   from  arrest 2901 

effect  of  order  discharging ^ 2902 

discharge  of  defendant  on  adiournment  by  plaintiff 2964 

privilege  from  arrest  not  abridged  or  affected 2901 

proof   of   extrinsic   facts   necessary   in   actions   for   misappro- 
priating funds.  .   ,', • 2903 

IX.  Attachment  op  property. 

in  what  actions  warrant  may  be  granted 2905 

affidavit  on  application 2900 

grounds  for  issuing 2906 

warrant  to  be  issued  with  stuntnons. 2907 

form  and  contents  of  warrant 2907 

plaintiff's  undertaking 21108 

execution  of  warrant 2008 

sale  of  perishable  property   2U0tt 

service  of  summons  and  warrant  on  defendant   2010 

undertaking  by  defendant Wll 

redelivery  to  defendant   ..•••••••••...........  291t 

claim  by  third  person 2912 

bond  of  claimant  and  delivery  thereon « 2912 

judgment  in  action  on  bond  of  claimant. 2913 

action  f>y  defendant  on  claimant's  bond 2914 

return  of  warrant  2915 

motion  to^  vacate  or  modi f v  warrant 291 6 

to  increase  plaintiff's  securitv  »., 2916 

effect  of  vacating  warrant   on  .jurisdiction 2917 

proceedings  when  summon??  nof  nersonallv  servcfd 2918 

effect  of  judgment  when  summons  not  personally  served 2918 

execution  on  judgment  when  summons  not  personally  served.  2918 
1100 
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J««tlee  of  tl/e  Pe«c«  and  Ma  Court  —  Continued* 

X.  Replevin. 

jurisdiction  of  action • 2M2 

when  action  may  be  brouglit 2919 

requisition  to  issue  concurrently  with  summons 2930 

affidavit  and  undertaking S^ 

requisition 29C1 

execution  of  requisition    29Q2 

service  of  summons,  affidavit  and  requisition  on  defendant. . .  2fi22 

return  of  constable   2S3 

exception  by  defendant  to  sureties  on  plaintifTs  undertaking.  2B24 

proceedings  by  defendant  to  reclaim  chattel 23a 

justification  of  sureties    gg 

to  whom  chattel  to  be  delivered 292T 

penalty  for  wrong  delivery  of  chattel 282S 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return Z06 

execution  on  judgment  for  delivery 1373,  1731,  2931 

damages  for  injury  to  chattel 1722,  VStSl 

Yerdict 1726,  2931 

final  judgment,   docketing,  etc 1730,  ISSSl 

issuance  of  execution   3038 

action  on  undertaking   1733-1735,  a^ 

proceedings  when  summons  not  personally  served 2933 

action  not  affected  by  failure  to  replevy 2933 

XL  Pleadings. 

when  issue  to  be  joined  «.. »*•*•«.«.•*••••..  2Sd4 

issue  to  be  joined  before  adjournment  had.  ..•..»•«......•  ttSl 

pleadings  enumerated  .  ,    *ffry; 

comi>iaijU , 2106 

verification   of  written   complaint *  *  2936 

joinder  of  causes  of  action    * .' .' '  IBSJI 

answer *.'.**  ^SS 

verification  of  written  answer   293> 

demurrer *. !  I  1  *  !  205* 

amendment  on  decisi«»n  of  demurrer   !.!!!!!  29CSH 

may  be  oral  or  written    J"  J  J  o^O 

general    rules ...  * *..".*.**  2&4  * 

setting  forth  account '.'.'.[  2Wil 

instrument  for  payment  of  money '.*.*.*"*  Sil 

bill  of  particulars /J"  *  2942 

immaterial  variance  to  be  disregarded        .' . !  i  .  !  1 1  !  2SHS 

amendments J  "  *  2M4 

counterclaims .*.,*.. '.  *  [  2^45 

of  party  suing  or  sued  in  representative  capacity. . .  I ! !  ^4^ 

when  neglect  to  counterclaim  bars  action Jfi9>47,  2&1S 

XII.  Answer  of  jitle  to  real  pioprrty  and  proceedings  the«eon. 

answer  of  title   to  real   property    2SC»1 

undertaking  of  defendant  on  answer  of  title '.'.'.'.  2IB2 

discontinuance  of  action  in  justice's  court    !  I  !  2S34 

in  what  court  new  action  may  be  brought .' ."  2863 

cflect  of  failure  to  give  undcrtakinR    2S6B 

dismissal  when  question  of  title  raised  by  plaintiff 29G6 

pleadinps  in   new  action 2W»7 

when  undertaking  before  justice  available    " 2SI57 

as  to  one  of  several   cnusts  of  actiim 2958 

XIII.  Actions    to    roirrrcxosE    mkciiavics'    liens    in.       See    "  Forr:- 

closvre;"  "Mechanics'  Liens." 

XIV.  PRO^XEBINGS    FOR   SUFFEHINC   ANIMALS  TO   STRAY.       ScC  "  StIM^YS."^ 
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Jnatlce  of  the  Peace  and  hi*  Conrt  —  Contlnned. 

XV.  Adjournments. 

by  justice. ; 2050 

on  application  of  plaintiff 2900 

of  defendant 2961 

undertaking  on  application  by  defendant 2062 

without  undertaking  when  defendant  in  custody 2963 

undertaking  for  discharge  of   defendant   from  custody  pend- 

ing  adjournment. 20(jo 

discharge  of  defendant  on  adjournment  by  plaintiff 206-1^ 

subsequent  adjournments  on  api^lication  of  defendant 2065 

may  impose  terms  on  adjournment 2060 

not  to  exceed  ninety  days 2068 

on  issuing  attachment  for  witness 2067*  2968 

adjournment  pending  return  of  commission  to  take  testimony.  2083 

XVI.  Witnesses. 

general  provisions  relating  to  subpoenas  not  applicable f^O 

when  subpfsna  may  issue 2060 

service  of  subpoena   297(1 

attachment  against  defaulting  witness 2071 

execution  of  attachment  2072 

who  liable  for  fees  on  attachment 2072 

execution  of  attachment  in  adjoining  county 29m 

fine  for  refusal  to  attend  or  testify 2074 

imposition  of  Rne 207.'> 

minute  of  conviction  of  delincjuent  witness 2076 

execution  for  fine  against  delinquent  witness 2077 

application  of  fines  of  delinquent  witnesses 207S 

defaulting  witness  liable  in  damages 2070 

oath. »000 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment 8002 

imprisonment  of  recusant  witness 3002 

adjournment  for  recusancy  of  witness 3003 

determination  of  competency  of  witness. 3005 

adjournment  on  issuing  attachment  for  witness 2067,  2068 

may  compel  production  of  books  by  order 867-860 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 

before 2010.  2011 

XVIL  Commission  to  take  testimony. 

to  examine  witness  upon  interrogatories 2080 

orally 2081 

when  and  now  commission  granted 2082 

adjournment  of  trial  pending  return 2083 

execution  and  return  of  commission 2084 

receipt  of  commission  and  return  by  justice 208.^» 

certificate  of  execution   2086 

admissibility  and  effect  of  deposition 2086 

powers  of  commissioners 2087 

XVIII.  Jury  and  jurors.    See,  also,  "  Jury  and  Jurors." 

delivery  of  jury  list  to  justice 2000 

venire.^ 2991 

in  action  between  two  towns,  etc 2002 

peremptory  challenges 1176 

constable  to  keep  jury  after  charge 3006 

oath  of  constable  to  keep  jury 8006 

rendition  of  verdict   3007 

discharge  on  disagreement 3008 

new  venire  on  disagreement  of  jury 3008 

imposition  and  collection  of  fine  against  defaulters 3009 

delivery,  execution  and  return  of  venire ^03 

preparation  of  ballots .........•,,,,•# 2W 

ft  i:£Oi 
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Jiivtice   of  the   Peace   and   Itls   Court  —  Contflnned. 

XVIII.  Jury    and    jurors^ — Continued. 

drawing  jurors   .  *.    2995 

attachment  against  jururs  in  default    2dlN> 

new    venire 29&7 

talesmen    21)97 

juror's   oath    2tt»i 

to  hear  proofs a*<t> 

juror's    tecs   «io:^ 

XIX.  Trial. 

effect  of  failure  of  defendant  to  appear 2USS 

effect  of  verified  complaint  where  defendant   fails  to   appear.  2P^ 

justice  to  try  facts  if  jury  not  demanded 29** 

demand  of  trial  by  j  ury    2JH>.» 

jurors  to   hear  proofs   2D'.^ 

witness'  oath SfjtM 

commitment   of  recusant  witness    oO»)l,  ;5iV- 

adjournment   for  recusancy  of  witness 3(iii3 

admissibility  of  ex  parte  affidavit ;Srm 

determination  of  comi>ctcncy  of  witness art's 

constable  to  keep  jury  after  charge »>i6 

rendition  of  verdict 5lLir»i 

plaintiff  need   not   be  called  before  verdict   received 9**1 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.  S'lOT 

discharge  of  jury  on  disagreement 3O08 

new  venire  on  disagreement  of  jury 3l«»i 

part  of  verd.ct  or  decision  may  be  remitted 3l>lli 

XX.  Judgment. 

plaintiff  to  prove  case   '^n  defendant's  default 2I^*f^ 

offer^  of  judgment  by  way  of  compromise 2S&1 

dismissal,  when  account  exceeds  $400 2901} 

of  nonsuit S013 

on  verdict  or  decision 3D1-4 

when  to  be  rendered  and  entered ....« 3015 

on  counterclaim    2M9 

entry  on  remission  of  part  of  verdict  or  decision JWlft 

transcript  may  be  docketed  within  six  years ai»17 

issuing  execution 9017 

lien  upon  real  property 3D17 

execution  against   person    3lllS 

docketing  transcript  of,  in  action  for  chattel ••..•  9019 

docketing  transcript  ia  another  county. »» •-•••  3063 

justice  may  give  transcript  after  expiration  of  term. S023 

transcript  by  town  or  city  clerk  after  death,  etc.,  of  justice..  3146 

not  affected  by  discharge  from   imprisonment  on  execution..  3057 

judgment-roll  on  appeal > 31)61 

rendition  and  entry  against  joint   debtors 3ten 

execution  on  judgment  against  joint  debtors 30* 

docketing  transcript  of  judginent   against  joint  debtors rj»t:l 

action  on  judgment  against  joint  debtors ;Sd 

how  proved  in  action  on oirO 

costs  in  action  on  judgment 31^1 

transcriiit    of    docket,    etc.,    of    jiiFtice    of    another    state    pre- 
sumptive evidence  of  jurisdiction,   etc 94v 

authentication  of  transcript  of  docket," etc.,  of  justice  of   an- 

otlicr  state    ;  •  •  .^ JMl' 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state SO' 

proof  of  judgment    of  justice   of   another   state   may  be    re- 
butted ■ «C«' 

L  By  confession, 

entry ;?!!•• 

mode  of  confcssMv'  judgment 31111  I 

when  judgment   \  oid 3l>li  | 
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Jnsttoe  of  the  Peace  and  bis  Court  —  Continued. 

XXI.  Executions. 

county  clerk  to  issue  on  docketed  judgment 3017-3010 

on  judgment  docketed  with  county  derk 3043 

when  justice  may  issue 3024 

general  requisites  of   3025 

en  judgment  for  money 3026 

renewal  of 3027 

exempt  property ', 3028 

indorsement  of  levy 8020 

notice  of  sale 3029 

mode  of  levv , 3030 

of  sale saw 

return  b^  constable 3031 

may  be  issued  after  discharge  from  imprisonment 3037 

issuing  on  judgment  for  delivery  of  chattel 305W 

action  against  constable  for  failure  to  return 3039 

constable  not  to  act  under,  after  return  day 3040 

action  against  constable  for  money  collected 3041 

constable  must  complete,  after  term  expires 3042 

against  person 3018 

on  judgment  for  money 3026 

arrest  and  imprisonment  under 3032 

imprisonment  on  judgment  for  penalty  or  forfeiture. . . .  3032 

limit  of  imprisonment 3033 

affidavit  and  discharge 3034 

penalt]^  for  wrongful  refusal  to  discharge 3035 

'  affidavit  a  defence  for  action  to  escape 3036 

discharge  not  to  affect  judgment 8037 

XXII.  Appeals. 

judgment  reviewable  only  by  appeal , 8044 

who  may  appeal 3W6 

to  what  court  appeal  to  be  taken 3045 

when  and  how  taken 3046 

from  order  on  demand  for  possession  of  strays 3102 

from  final  order  on  proceedings  for  sale  of  strays 3104 

service  of  notice  on  justice 3047 

payment  of  costs  and  justice's  fee 3047 

service  of  notice  on  respondent 30^8 

supplying  defects,  etc.,  in  perfecting  appeal 3040 

undertaking  to  stay  execution 3050 

when  stay  of  execution  operates 3051 

filing  undertaking  when  justice  is  dead 3052 

justice's  return 3053 

demand  of  new  trial  as   of   right,  see  infra,    XXIII.  "  New 
Trial  on  Appeal." 

justice  to  make  return  after  term  of  office 3054 

compelling  further  return 3055 

determination  of  appeal  when  justice  unable  to  xnake  return..  8056 

when  error  in  fact  alleged  3057 

restitution  upon  reversal ,,  3058 

setting  off  costs  and  recovery 30!>9 

costs  below  included  in  disbursements 30(iO 

judgment-roll , 8061 

stipulation  by  respondent  for  reversal 'ft062 

hearing 3062 

dismissal  for  failure  to  prosecute 3002 

papers  on  appeal 3063 

judgment ; ^9(163 

costs  of  appeal 8063 

new  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before  justice •«.. ••. ..  3065 

to  whom  costs  awarded ....• »...  8066 

amount  of  costs • . .  •  • 80Q7 
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Junttee  of  the  Peace  and   his  Court  —  Continaed. 

XXIII.  New  trial,  on  appeal. 

demand  for  new  trial  as  of  right 

in  appellate  court   T-ftiftS 

undertaking  required 30^ 

offer  to  compromise  before  return 3»J70 

award  of  costs  on  new  trial  on  appeal , 3071) 

proceedings  in  appellate  court St)7\ 

offer  to  compromise  after  return 3i.)T2 

amount  of  costs  on 3073 

XX I  v.  Costs. 

guardian  ad  litem  of  infant  plaintiff  liable  for 2887 

of  infant  defendant  not  liable  for 28S8 

what  costs  consist  of 30?4 

to  prevailing  party 3074 

when  allowed  to  neither  party 3»»4i» 

on  demurrer 3077 

on  judgment  of  nonsuit. 3013 

after  verdict  or  decision SUH 

for  one  of  several  defendants 3QM) 

in  action  of  replevin 3075 

on  discontinuance  on  answer  of  title  to  real  property 2R4 

on  dismissal  when  title  to  realty  pleaded  b^  plaintiff 2906 

on  removal  of  action  to  county  court  of  Kings  county 2934 

-    on  transfer  of  action  to  another  justice S13C 

in  action  on  judgment SIM 

of  action  brought  on  discontinuance  on  answer  of  title 32SS 

payment  of,  on  service  of  notice  of  appeal. 3047 

setting  off  costs  and  recovery  on  determination  of  appeal 3059 

costs  below  included  in  disbursements  recoverable  on  appeal. , .   306n 

of  appeal  when  new  trial  ordered 3nC! 

to  whom  awarded  on  appeal 306; 

amount  limited ^fnn 

of  costs  on  appeal 3fl67 

on  new  trial  on  .appeal 3iin 

taxation.  .  ^. 307S 

increased,  in  action  founded  on  official  act goi^ 

fees  on  attachment  of  defaulting  witness 2S>72 

recovery  of  costs  wrongfully  collected ^KISl 

XXV.  Fees. 

special  provisions  for,  not  affected 3330 

provisions  api>ly  to  civil  cases  only \  X3S2 

fees  to  be  paid  before  services  rendered jfiCS 

adverse  party  may  pay  fees  and  tax ]  85t29 

of  justice,  generally 3322 

of  witnesses *  33JJ 

on  commission  to  take  deposition 3325 

on  sale  of  animals  found  straying [[[  9fVC 

of  constables .'II  333 

constaT)lc's  affidavit  upon  claim  for  travel  fees. l[  3324 

Jnattce-ff  Conrt  of  Troy. 

Sec  "  Troy,  Justice's  Covstr  of  the  City  of." 

Jnrtfllcatlon. 

Sec  "  Bonds;  "  "  Undertakings." 

K. 

Klntra  Covnty. 

special  proceeding  begun  before  one  jud^e  may  be  continue  be- 
fore another 21 

interpreters  in M 

•  CQWt  ofllc^rs,  messengers  and  attendants  in ••  f « 1  •«..«••  •      99 
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Ktnff*  County —  Continued. 

duties  of  court  officers,  messengers,  and  attendants  in 96 

clerks  to  justices  in    '..■:..     R7 

term  of  cilice  of  jail  physician 126 

jail    liberties    for    145 

of  btenographers  of  supreme  court   «  *•  2§4 

assistant  stenoeraphers  for  supreme  court  255 

stcnosfraphcrs  for  county  court 359 

designation  of  deputies  to  act  for  clerk  of  surrogate's  court...  2508 

designation  of  additional  clerk  to  exercise*  surrogate's  powers..  2510 

clerks  to  judges  of  county  court 350 

interpreters  for  county   and  surrogate's  courts  in 360 

officers  exempt  from  jury  service 1127 

proof  of  exemption 1128 

trial  jurors  in,  sec  "  Jury  and  Jurors." 

stenographer  for  surrtjftatc's  court  in 2512 

luiLlic   administrator   for 2C69 

removal  of  action   from  justice's  to  county  court.. 2034 

t  «iiuity  cl jrk's  fees  in '. 3305 

sheriff's    fees   in 3308 

fees  of  constables  and  deputy  sheriffs  for  attending  court 8312 

costs  in,  when  recovery  under  $500  and  $250 >.  —  3228 

security   for  costs  in  county  court 3268 

records  in  register's  office  not  to  be  removed  on  subpoena 866 

I^aborer. 

defined 3308 

Lakca. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.     983 

Landlord  and  Tenant. 

relation  presumed  to  continue  for  twenty  years •....."    '.»73 

action  ox  ejectment  for  non-payment  of  rent 150>!,  1505 

stav  on  payment  of  arrears 1506 

judgment  to  state  amount  of  arrears 1507 

restoration  of  possession  on  payment  after  judgment 150C 

order  to  restore  possession  on  payment  after  judgment » ..   1509 

when  use  of  property  set  off  against  arrears i510 

action  for  waste  against  tenant  for  years 1^1 

forfeiture  of  unexpired  term  for  malicious  waste 1655 

summary   proceedings   to    remove   tenant,   sec   "  Summary   Pro-        ,• 

CEEDINGS    TO    DISPOSSESS." 

warrant  to  dispossess  tenant  cancels  term  of  lease 2253 

action   for  accrued  rent   not  affected  by  warrant  to   dispossess 

tenant. 2253 

stay  of  judgment  for  rent  pending  appecl,  stays  also  dispossess 

proceedings 1310 

Land  Ofllce»  Commlsiiloner»  of. 

action  to  vacate  letters  patent,  sec  "  Letters  Patent." 

reports  of  recoveries  of  property  cscheatod,  -^tc* .••••.. «,  IdSl 

LaTT  School*. 

admission  of  graduates  as  attorney* •••••••       68 

Lease. 

ejectment  for  non-payment  of  rent,  see  "  Ejectmsnt;  "  "  Lanih 
LORD  AND  Tenant. 

warrant  to  dispossess  tenant  cancels  term  of 2253 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess.  < .  2253 
power  of  committee  of  property  of  incompetent  person  to  mike.  2339 
proceedings  to  lease  real  property  ot  infant  or  imcompetent  per- 
son, see  "  Sale  of  Real  Property." 

power  of  temporary  administrator  to  make 2675 

deemed  assets  in  hands  of  executors,  etc 2712 

decree  to  lease  decedent's  property  to  pay  debts 2760 

proceedings    to    lease    corporate    real    property,    see    "  CorpoAa* 
TiONs;  •*  **  Sale  of  Kkal  pRorFRTY." 
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sale  of,  oa  execution  as  real  property.. •••••^••••••••••••••••.  liM 

when  payable 2TZ1 

abatement  for  insufficiency  of  assets 2721 

petition  to  comjiel  payment 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed 272:2 

decree  for  payment  on  giving  security 2723 

on  final  accounting   2743 

payment  of  legacy  of  infant 2746 

trial  of  claim  to  legacy  of  unknown  person 2747 

of  unknown  person  to  be  paid  into  state  treasury 2747 

payment  to  county  treasurer  after  two  years 274$ 

petition  to  compel  testamentary  trustee  to  pay 2SM 

See,   also,  "  Decrdsnts'   Estates;  "    "  Exscutobs  and    Ad- 

MZNISTRATOES;  "    "  LEGACIES." 

creditor's   action  against,  see   "  Creditors'  Actions;  "    "  Dkce- 
dent's  Estates." 

not  to  be  arrested  when  sued  as  representative SS5 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property 1380 

action  by  legatee  against  executor  for  legacy 1819.  1830 

Ij«ffl«latfire. 

report  of  court  of  claims 271 

committee  of,  may  issue  subpoena $54 

members  disqualined  as  trial  jurors  during  session 1U29 

not  compelled  to  act  as  justice  of  the  peace ^ft^ 

no  fee  to  be  charged  for  administering  official  oath 3289 

Leirltlmacy. 

of  issue  of  marriage  annulled  because  former  husband  or  wife 

living    1745 

because  parties  under  age l~4S 

of  issue  not  affected  by  divorce  of  husband 1759 

of  whole  issue  presumed  in  action  for  divorce  against  wife. .  .  .    1T»U 
of  child  born  after  offence  charged  may  be  tried  in  action   of 

divorce  against  wife 17C0 

divorce  of  wife  not  to  affect  legitimacy  of  child  born   before 

offence  charged , 17P0 

when  illegitimate  children  to  inherit  personalty 


Letter*  of  Admliilatratloii. 

term  defined  in  surrogate's  practice 2514 

"  intestate  "  defined 2514 

provisions  applicable  though  letters  issued  before  enactment .  2610 

jurisdiction  of  surrogate  to  grant  and  revoke 2472 

exclusive  jurisdiction  of  surrogate's  court. 2476 

conclusive  evidence  of  authority  until  reversal  or  revocation. . .  .  25©1 

must  be  in  name  of  people 2SV9>0 

how  tested  and  sealed 2S90 

certified  copy  of  letters  on  estate  of  non<resident  to  be  trans- 
mitted to  secretary  of  state 2503 

I.  Right  to  administration. 

persons  incompetent  to  receive  letters 2861 

mav  ue  refused  for  inability  to  read  and  write  English 2612 

ordftr  of  preference  among  persons  entitled  to 2600 

rcnunciatior.  ^i  right  to  administer 266S 
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liettera  of  Adiiiliil»tra.iion  • —  Contlnaed* 

I.  Right  to  administration  —  Continued. 

appointment   of  administrator   on  application  of  party  to  ac- 
tion against  intestate   2660 

priority  amont^  different  letters 2502 

reckoning  of  tiqie  upon  successive  letters 251»3 

II.  Petition,  citation  and  decree. 

petition  for  letters '"."•',"/"/  ^^^ 

no'-  to   be  granted   without  citation   until  jurisdictional   facts 

proved .• : f,^- 

subporna  to  testify  to  jurisdictional  facts  on  petition ^^  f 

decree  granting  when  no  citation  necessary -Jjjj  ♦ 

who  must  be  cited rJJj^J 

citation  to  non-residents   ;^J{J~ 

when  intestate  left  no  next  of  kin -Jf  »j> 

decree  on  return  of  citation .  • .•  •  •  ^]^^ 

powers  of  administrators  nending  appeal  from  decree  granting.  ^ogJ 

suspension  of,  by  appeal  irom  decree  granting *^<*- 

IIL  Oath  and  bond  of  administrator. 

oa..li  of  administrator  to  be  filed  before  letters  issued 2594 

oath  of  administrator 2664 

bond  of  administrator *W>4 

with  modified  security  may  be  accepted ^oo4 

deposit  of  securities  to  reduce  penalty  of  bond. ^^ 

application  by  sureties  to  be  released  from  bond 812,  -soUU 

revocation  of  letters  for  failure  to  give  new  bond 812,  2601 

release  of  old  sureties  on  giving  new  bond 2601 

sureties  liable  for  money  received  by  administrator  in  another 

capacity 25JJ5 

apphcation  for  new  bond  or  ne\y  sureties ^.wT 

order  requiring  new  bond  to  be  given 2508 

;.ction  on  official  bond  when  no  successor  is  appointed 2609 

successor  may  sue  on  official  bond  on  revocation  of  letters. . . .  2608 

IV.  To  COUNTY  treasurer  or  public  administrator. 

when  county  treasurer  to  be  ex  officio  public  administrator...  2665 

powers  of  county  treasurer 2665 

county  treasurer  may  sue  in  name  of  office  without  other  au- 
thority  .2665 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste 266|> 

county  treasurer  to  return  inventory 266o 

bond  of  county  treasurer 2660 

issuance  of  temporary  letters o^'SS 

notice  of  issuance  of  temporary  letters 2666 

issuance  of  letters  to  person  entitled  after  temporary  adminis- 
tration to  county  treasurer ^ 2666 

issuance  of  letters  of  full  administration  to  county  treasurer.   2666 

powers  of  county  treasurer  as  temporary  administrator 2066 

when  authority  of  county  treasurer  superseded 3607 

:»owerr  and  proceedings  of  county  treasurer  as  administrator.  2668 

payment  by  county  treasurer  into  state  treasury 2668 

whei   to  j-.sue  to  public  administrator  for  Kings  county.......  2669 

V.  Temporary  letters. 

iirovisions  apply  to  collectors  and  special  administrators  ap- 

;K)inted  before  enactment   2683 

Cppointment  of  temporary  administrator  not  stayed  by  appeal.  2583 

when  temporary  administration  to  be  granted 2670 

»(   be  granted  pending  application  for  modified  security  only 

on  petition  of  next  of  kin 2664 

petition  and  proccdxire 2670 

llf»tice  of  application  for •  •  2870 
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liettera  of  Admlnlfttratlon  —  Contfniied. 

V,  Temporary  letters  —  Continued. 

powers  of  temporary  administrator 2672 

advertisement  for  claims   26T3 

payment  of  debts ^74 

powers  of  temporary  administrator  as  to  real  property 2675 

of  absentee 2676 

temporary  administrator  of  absentee^  may  provide  for  family .  2677 

deposit  of  moneys  by  temporarjr  administrator 2678 

attachment  for  failure  to  deposit  moneys 2679 

moneys  deposited  to  be  withdrawn  only  on  order  of  surrogate.  26S») 

service  of  notices 26H1 

reckoning  of  time  for  or  against  estate 2682 

revocation  on   return  of   absentee   or  person   supposed   to  be 

dead 26j« 

when  revoked  without  citation 2691 

settlement  of  account  of  temporary  administrator  may  be  com- 
pelled at  any  time 2726 

VI.  Letters  with  the  will  annexed. 

when  to  issue  on  foreign  will 269S 

to  issue  when  executors  named  incompetent  to  act 2612 

issuance  on  judgment  establishing  will 1883,  1864 

when  and  to  whom  granted 264.t 

renunciation  or  exclusion  of  persons  having  prior  right 3644 

qualification  of  administrator 264^ 

amount  of  bond 2&45 

rights,  powers  and  duties  of  administrator 2613 

VII.  Ancillary  letters. 

when  to  issue  on  foreign  administration 2696 

authentication  of  foreign  letters  for  use  in  this  state 27<M 

to  whom  to  issue 26HT 

petition 2696 

citation  to  creditor  269$ 

hearing 2699 

bond  of  administrator 26^9 

ancillary  administrators  must  transmit  assets 27lii» 

order  for  payment  of  debts 2701 

powers  and  duties  of  ancillary  administrators 2702 

VIII.  Revocation. 

for  failure  to  give  new  bond 812,  2599,  2601 

for  disobedience  to  order  to  ?x:count 2727 

on  subsequent  probate  of  will 2684 

grounds  of,  for  disqualification,  misconduct,  etc 26SS 

petition 2685 

citation 2686 

decree 2687 

to  be  noted  in  margin  of  record 2499 

testamentary  trusts  not  affected 3S^ 

application  by  administrator  for  revocation 2RS9 

accounting  unon  application  by  administrator  to  revoke 2690 

when  revoked  without  citation 2691 

remaining   administrators   may   act    where  letters   of    one   re- 
voked  ^ 2691! 

appointment  of  successor 2O05,  269!f 

voluntary  accounting  on  revocation 272S 

successor  may  compel  predecessor  to  account 2605 

may  continue  action*  and  special  proceeding 26ft5 

powers  of  administrators  cease  on  revocation 201"^ 

decree  revoking  not  stayed  by  appeal 2gS^ 

.  .  may  require  accounting  by  administrator 260S 

liability  to  make  restitution  on  revocation  because  supposed  de- 
cedent living  or  will   discovered 2004 
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INDQX. 

Iiettem  of  Gnardflanjililp. 

See  "  Guardians." 

LetterH  Patent. 

limitation  of  action  by  person  claiming  under , 868 

after  annulment  uf 3i'A 

action  by  atturncy-Kcnerai  tu  vacate  or  annul I(t57 

to  vacate  to  be  brought  in  name  of  pco])le 108-( 

triable  of  ri«Ut  by  jury 1958 

copy  judgment-roll   to   be  filed 197A\ 

transcript  of  judgment  to  be  filed  with  county  clerk ISKK) 

Iiettera  Rogratory. 

may  issue  in  lieu  of  commission 013 

to  issue  only  on  written  interrogatories ,  913 

settlement  of  interrogatories  and  return  of  deposition 013 

liettera  Testamentary. 

for  letters  of  administration  with  will  annexed,  sec  "  Lbtte«s 

OP  Admin isTKATioN,  V'l." 
provisions  applicable  though  letters  issued  before  enactment....  2610 

jurisdiction  of  surrogate  to  grant  and  revoke 2472 

exclusive  jurisdiction  of  surrogate's  court 2-176 

I.   To  WHOM    TO  ISSUE. 

persons  incompetent  to  serve  as  executors 2612 

may  be  refused  for  inability  to  read  and  write  English 2612 

powers  of  executors  before  issuing  of  letters 2613 

executors  not  named  in  letters  not  to  act... 2613 

issuing  to  persho«  named  upon  qualifying 2(V{6 

renunciation   by  executor 2G!Mi 

retraction  of  renunciation 26>'U) 

selection  of  executor  under  power ,  2640 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

priority   among  diflercnt  letters 2«')02 

reckoning  of  time  upon  successive  letters. 2.'»93 

sui)plenientary  letters  may  issue  on  removal  of  disability. . . .  2613 

II.  Issuance;  cmiECTiONS. 

when  to  issue 2r»36 

to  persons  named  upon  contingency 2t>^|6 

issuance  on  iudgment  establishing  will ISO^^,  ISt'-l 

executor  to  be  cited  on  petition  for  probate V  'i'^ 

must  be  in  name  of  people 259(> 

how  tested  and  sealed    2r>lV> 

conclusive  evidence  of  authority  until  reversal  or  revocation.  2r>01 

objection   to  issuing   letters 2iVM\ 

hearing  of  objections   2r>37 

bond  of  executor  upon  objection  to  issuance  of  letters......  2ti.'i^ 

objection  to  person  selected  under  power. 2641 

qualification  of  executor  when  bona  required 2fHr) 

suspension  of,  by  appeal  from  decree  granting 2.^i82 

powers  of  executors  pending  appeal  from  decree  granting. . . .  2582 

III.  Oath  and  bond  of  executor. 

oath  of  executor  to  be  filed  before  letters  issue 2504 

deposit  of  securities  to  reduce  penalty  of  bond 250.*) 

sureties  liable  for  money  received  by  executor  in  another  ca- 
pacity.   2506 

application  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2507 

application  by  sureties  to  be  released  from  bond S12,  2600 

revocation  for  failure  to  give  new  bond 812,  2500,  2601 

release  of  old  surctie*^  o"  civing  new  bond. 2601 

successor  may  sue  on  official  bond  on  revocation  of  letters. . .  2608 

action  on  official  bond  when  vo  successor  is  appointed 2600 
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liettera   Teatamentary  ^-  Contlnned* 

IV.  Ancillary  letters. 

authentication  of  foreiem  letters  for  use  in  this  state ^K 

when  to  issue  on   foreign  will M^ 

to  whom  letters  to  issue 2807 

petition 2898 

citation  to  creditors  2689 

hearing 2G99 

bond  of  executor 2689 

ancillary   executors   must   transmit   assets , 2700 

order  for  payment  of  debts 2701 

powers  and  duties  of  ancillary  executor •.••...••  2703 

V.  Revocation. 

for  failure  of  executor  to  give  new  bond 812,  2509,  2801 

for  disobedience  to  order  to  account 2727 

on  revocation  of  probate  of  will 2QSA 

grounds  of,  for  disqualification,  misconduct,  etc. 26% 

petition 2686 

citation 2t;86 

decree 2687 

testamentary  trusts  not  affected 26SS 

application  by  executor   for  revocation. 


accounting  upon  application  by  executor  to  revoke 2090 

when   revoked   without   citation 2a&l 

decree  revoking  may  require  accounting  by  executor.". 2r9Q3 

not  stayed  by  apt>eal 2RS3 

voluntary  accounting  on  revocation 2T2S 

revocation  to  be  noted  in  margin  of  record 249A, 

powers  of  executors  cease  on  revocation 2603 

remaining  executors  may  act  where  letters  of  one  revoked , .  2^92 

appointment  of  successor   2006,  20B3 

successor  may  compel  predecessor  to  account 2005 

may  continue  actions  and  special  proceedings 20Q6 

liability  to  make  restitution  on   revocation  because  supposed 

decedent  living  or  later  will  discovered 2004 

Libel. 

included  in  term  "  personal  injury  " ••• 3343 

limitation  of  action   384 

joinder  ui  causes  of  action  for 4§4 

pleadinp  application   of  defamatory  words 535 

plea   '  i    justification   does  not  bar  e\'idence   of   mitigating    cir- 
cumstances   535 

preference  of  actions  for 791 

fair  newspaper  report  of  public  proceedings  not  libelous.   1907,  lOW 

costs  when  recovery  is  less  than  $50 3228 

excepted  from  jurisdiction  of  justice's  court 2fifi3 

of  Albany  city  court 3223 

of  Troy  justice'c  court 3223 

lilbrarlea, 

not  Gubject  to  judicial  supervision 1904 

to  action  to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation . . ISOl 

excepted   from  provisions  for  voluntary  dissolution  of  eorpora- 

tions • •/:•. ••••  2431 

appointment  of  librarian  for  appellate  division 221 

Lie«n«es« 

of  iniikeepers  may  be  ordered  to  he  destroyed. ••••••••••••«,«  31 


IKDEX. 

Uettfl* 

I.  In  csneral;  miscellaneous. 

foreclosure  of  mechanics*  liens  on  real  property,  see  **  Foma> 
closure;  "  *'  Mechanics'  Liens." 

of  chattel  liens,  sec  *'  Foreclosuse." 

of  mortgages,  sec  '*  Foreclosure." 
proceedings  to  enforce  liens  on  vessels,  sec  "  Vessels." 

•Micnor"  defined 8896 

lienor  included  in  term  "owner"  in  condemnation  law 335R 

of  attorney  on  cause  of  action  for  services '  60 

not  affected  by  client's  settlement 66 

effect  of  filing  notice  of  pendency  of  action 1671 

action    to   establish,    etc.,    triable   in    county    where   property 

situated 082 

creditor  consenting  to  insolvent's  discharge  must  relinquish.  2158 
barred  by   sale  on  foreclosure  by  advertisement  after  notice 

■to  lienor 239R 

must  be  stated  at  time -of  judicial  sale  of  real  property 1678 

taxes,  etc.,  to  be  paid  from  proceeds  of  judicial  sale 1671 

n.  Of  judgments. 

on  personal  property,  acquired  on  issuing  of  execution 1406 

order  of  preference  among  executions 1406-1408 

on  real  property,  judgment  not  a  lien  until  docketed 1250 

not,  until  judgment-roll  filed 1230 

of  judgment  of  court  of  claims 260 

of  final  judgmrnt  in  replevin 1730 

of  judgment  of  justice's  court 3017 

in   New  York  of  order  to  enforce  fine  of  delinquent 

Juror 1117 

of  unpaid  jury  fine  in  Kings  county ,...  1156 

for  necessaries,  etc.,  on  earnings,  trust  income,  etc •  1301 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county 1157 

judgment  entered  after  death  of  party  not  a  lien 1210 

continues  for  ten  years  only  after  docketing 1251 

time  of  stay  not  included  in  ten  years'  period 1255 

binds  after-acquired  property 12.51 

acquired  by  levy  after  ten  years 1252 

not  a  lien  on  interest  in  land  under  executory  contract 1253 

when  against  party  by  fictitious  name   1V."»1 

amendment  of  judgment  agninst  party  by  fictitious  name 1?"1 

purchase-money   mortgage  ranks  prior  to  judgment    12ri4 

order  suspending  lien  of  judgment  on  appeal   12'n 

operates  from  entry  on  docket 1*^-'" 

in  counties  where  transcript  filed   12'8 

restoration  on  affirmance  or  dismissal  of  appeal 12r»!> 

cancellation   on   filing   of  sntisf  action -piece 1260 

not   affected  by  cancellation    of   judgment   after  discharge   in 

bankruptcy 1268 

does  not  attach  to  real   property  acquired  after  discharge  in 

bankruptcy 1268 

after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals 1321 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 
ceased debtor 13?0 

attaches  to  surplus  value  of  homestead  over  $1,000 1402 

preserving  lien  of  original  jud^ent  for  purpose  of  contribu- 
tion after  sale  on  execution 1485 

entry  on  docket  to  preserve  lien  of  original  Judgment  to  en- 
force contribution I486 

against  executor,  etc.,  not  a  lien  on  decedent's  realty,  unless, 

etc .-  1823 

preference  in  creditor's  action  on  realty  not  aliened  over  in- 

dividual   debt  of  heir,   etc .- .   1852 

fa  creditor's  action   not  lien  on  realty  aliened  before  notice 

of  lis  pendens  or  entry • .  •  1853 

VOt  affected  by  order  exempting  ir<5olvent  from  arrest  or  im- 
prisonment. f_^ 219§ 


INDEX. 
lAenm  ^-  Contlnned. 

in.   As   AFFECTED   BY   PARTXTIOK. 

lienors  may  be  made  parties  in  partition 1539.  1541 

reference  to  inquire  as  to  partition 1561 

publication  of   notice  to  prove    liens lSfi2 

direction  for  sale  free  from  lien  of  debts  of  decedent 153S 

on    actual    partition,    lien    on   undivided    share    attaches    only 

to  part  assigned  to  share 1540 

payment  into  court  to  satisfy  liens  on  shares  of  property  sold.  1S63 

application  by  lienor  for  money  paid  into  court 1,%IM 

payment  and  satisfaction  of  liens  on  shares  of  lands  soM.  Ift*^,  15-<*«i 
final  judgment   confirming   sale   bars   liens  not   proved    after 

notice 1578 

IV.    As  A9FECTED   BY  ACTIOK  FO«   DOWEK.  • 

inferior  liens  attach  to  residue  on  admeasurement IfilS 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross.  . . .  U521 
property  may  be  sold  free  from  or  subject  to  liens 1622 

lilfe  Eataten. 

Sec,  also,  "Life  Tenant." 

division  in  partition  when  life  estate  exists  in  undivided  share.  1553 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant 155B 

action  for  waste  against   tenant   for  life Iflfil 

forfeiture   of,    for   malicious   waste 1655 

life  tenant  holding  over  liable  for  full  profits lOM 

sale  of  life  estate  of  infant  or  iocompetent  for  gross  sum 2363 

Lilfe  Tenant. 

Pkoceedings  to  discover  death. 

petition  for  production  of  tenant « 2302 

contents  of  petition 2303 

service  of  petition   and  notice 23iM 

when  commission  to  issue 23nf» 

order  to  produce  before  court  or  referee 2305 

service  ot  order  to  produce 23Ci< 

hearing  before  referee 23* W 

powers  of  referee 23rkr; 

compensation  of  referee  . ._ 23ni> 

habeas  cofpus  to  produce  life  tenant 23ii7 

report  of  referee 23i»* 

dismis.<»al  of  petition  on  production  or  proof  of  existence....  29*0 

costs  on  dismissal  of  petition 230C^ 

deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  to  take  out  commission....  2311 

open  commission  may  issue  without  interrogatories 231** 

return  of  commission    2312 

petitioner  to  give  notice  of  execution  of  commission 23''" 

service  of  notice  of  execution  of  commission 2313 

})Owers  of  commissioner  2314 
ife  tenant  must  be  produced  before  commissioner 2314 

taking  of  testimony  before  commi^Moner 2314 

proceedings  on  return  of  commission 231S 

costs  of  proceeding   2S\1i 

restoration  of  property  on  proof  of  existence  of  life  tenant..  2S17 

action  by  person  evicted  for  rents  and  profits 2X\fi 

order  presumptive  evidence  only  in  cjcctmei.. 9^9 
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LiinltatloiiB  of  ActlonH. 

C21SCS   included   witliin   the   statute    414 

special  procfcdiiiBs  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons 889 

against  non-resident  on  demand  barred  at  domicile   390 

cause  of  action  arising  in  another  state 390a 

bank  notes  and  bills,  etc.,  used  as  money  excepted 3&3 

cause  of  action  b.nrrcd  by  statute  cannot  be  used  as  defence  or 

counterclaim 397 

presumption   of   satisfaction   of  judgment    376 

must    he    pleaded    413 

pleading  presumption  of  payment  of  judgment • 378 

I,  F0»  REAL  PROPERTY. 

by   state.  . • 302 

by  grantee  of  state 863 

after  annulling  patent  or  grant 364 

seirin  within  twenty  years  necessary 366,  866 

within  twenty  years,  action  for  dower 1596 

within  one  year,  ejectment  for  encroaching  wall 1499 

entry  effectual  only  when  action  begun  within  one  year 367 

possession  presumed  from  legal  title 368 

occupation  presumed  to  be  under  legal  title 368 

adverse  possession  under  written  instrument  or  judgment....  369 

wliat  constitutes 370 

adverse  possession  not  founded  on  written  instrument 371 

wnat  constitutes 372 

relation  of  landlord  and  tenant  presumed  to  continue 373 

right  of  possession  not  affected  by  descent  cast 874 

disabilities  from  infancy,  insanity  and  imprisonment 87R 

II.  Actions  other  than  to  recover  real  property. 
1.  IVithin  twenty  years. 

sealed  instruments ••••• ••••••••••  881 

to  redeem  from  mortgage ••••• •• 879 

on  judgment  of  court  of  record.* •••••••••••••••  876 

S.  IVithin  ten  years. 

actions  not  otherwise  provided  for •••• 888 

by  state  to  recover  public  funds • ••«  1973 

proceedings  supplementary  to  execution 2435 

application    to   vacate   or   modify   decree    of    probate    of 

heirship 2658 

S.  IVithin  seven  years, 

application  for  leave  to  defend  after  judgment  by  default 

on  service  by  publication. •• 445 

4.  IVithin  six  years. 

simple  contracts.  .   .»••• «•••••• •  382 

to  recover  chattel 882 

for  fraud 382 

to  establish  will   882 

injury  to  property » 882 

persona!  injury •  382 

judgment  of  court  not  of  record 882 

docketing  transcript  of  judgment  of  justiee'a  court 8017 

B.  W'lVfcm  Hve  years. 

to  onnul  marrTage ••••• 17S2 

divorce. ••••• 1758 

0L  Within  four  years. 

action    under    unproved    will    against    purchaser    trhm 

heir. 2628,  Sm 
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Limitations  ot  Aetlotts  —  Conttnve^ 

U.  Actions  other  than  to  kxcovzr  real  rRorntTY  —  Contintted. 
7.  Within  three  years. 

•gainst  executors,  etc.,  to  recover  chattel 385 

for  taking  or  detaining  personal  property '.  383 

for  personal  injury  resulting  from  negligence 383 

for  penalty  to  person   aggrieved 383 

for  penalties  against  directors  and  stockholders  of  banks 

and  moneyed  corporations 394 

against  constable  for  official  acts  or  omissions 383 

for  non-payment  of  money  collected  on  execution 3!Q 

proceedings  to  sell  real  property  to  pay  decedent's  debts.  2730 

8b  Within  two  years, 

for  causing  death  by  negligence 190S 

for  damages   for  encroaching  wall I-ISA 

assault  and  battery   381 

criminal  conversation 384 

false  imprisonment 384 

forfeitures  to  state   3S4 

libel 384 

malicious  prosecution.  •  384 

malpractice 384 

penalties  to  the  state 3S4 

by  state  for  penalty  recoverable  by  any  person  who  may 

sue 387 

seduction *. 381 

slander 384 

to  revoke  probate  of   will 2GB3a 

motion  to  vacate  judgment  for  error  in  fact 1290 

9.  Within  one.  year. 

ejectment  for  encroaching  wall 1490 

for  seizure  of  strays SIOT 

penalty  recoverable  by  any  person  who  may  sue 387 

against  sheriff  for  official  act  or  omission 3R» 

against  coroner,  for  official  act  or  omission 385 

against  officers  other  than  sheriff,  etc,  for  escape 385 

application  to  surrogate  to  revoke  probate  of  will 26M9 

motion  to  vacate  judgment  for  irregularity 1282 

10.  Within  six  months. 

on  claim  rejected  by  executor  or  administrator 1K2 

notice  of  claim  against  state 264 

11.  Within  four  months. 

relief  by  certiorari  to  review  determination •.«  2125 

12.  Within  three  months. 

by  claimant  for  taking  chattel  in  replevin •••  1710 

III.  Dxsarxutxes. 

must  exist  when  right  of  action  accrue! . •••• •••  406 

■everal,  no  limitation  until  all  removed • ..•  400 

of  aliens  during  war 404 

of  next  of  kin,  legatees  and  creditors ^6 

by  infancy,  insanity  and  imprisonment  for  crime 

in  action  to  revoke  probate  of  will ••... 

in  action  against  purchaser  from  heir,  or  devisee  under  un- 
proved will ."  * : 

on  application  for  certiorari  to  review 'determination 2128 

in  action  for  dower 1S06 

•n  motions  to  vacate  judgments  for  irregularity  or  error  In 

ioct 
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INDEX. 
Lilmltatlona  of  Actlona  —  Continued* 

IV.  Interkui'tion  and  suspension. 

partial  payment  avoids  presumption  of  payment  of  judgment.  879 

avoiding  effect  of  return  of  execution  partly  satisfied 371 

acknowledgment  or  new  promise  to  be  in  writing 395 

of  action  tor  dower  by  written  acknowledgment 1506 

when   admission   of  executor,  etc.,  does  not  prevent  running 

against  proceeding  tu  &ell  decedent's  real  property...;....  2755 

by  action  against  unincorporated  association 1923 

by  death  ot  creditor 402 

of  debtor 403 

where  debtor  dies  within   state 403 

without  the  stale   391 

absence   from   state   401 

concealment  within  state   401 

period  occupied  by  action  to  r^over  property  of  decedent....  403 

by  futile  submission  to  arbitration 411 

stay  by  injunction  or  other  order  excepted. 406 

cause  of  action  pleaded  as  defence,  etc.,  in  discontinued  ac- 
tion.   412 

termination  of  action  otherwise  than  by  judgment  on  merits..  405 

reversal  of  judgment 405 

claim  of  executor,  etc.,  against  estate 2731 

V.  When  action  acckubs;   computation  op  period. 

periods  to  be  computed  from  accruing  of  right  to  relief 416 

when  demand  essential  to  cause  of  action 410 

computation    when    defendant   without   state   on    accruing   of 

Cause 401 

actions  by  executors,  etc.,  to  recover  personal  property 392 

when  cause  accrues  on  current  account 386 

on  covenant  of  seizin  or  against  incumbrances t{81 

by  legatee  against  executor  for  legacy 1819 

by  principal  against  agent,   for  misconduct 407 

VI.  Commencement  of  action. 

court  cannot  extend  time  for  commencement  of  action 784 

by   service  of  summons 398 

attempt  to  commence  equivalent  to  commencement 399 

requisites  of  attempt  to  commence 390 

in   court  not    of    record 400 

service    of    summons    by    publication    after   attempt   to    com- 
mence   43S 

presentation  of  petition  to  surrogate  is  commencement  within 

statute 2517 

Llqvora. 

not  to  be  sold  in  court-house  during  sittings 32 

punishment  for  illegal  sale  in  court-house 33 

not  to  be  sold  or  used  in  jails 128 

permit   to   use  liquors  in 129 

justice's  court  not  to  be  held   in   room  where  traffic  in  liquor 
authorized i 

Lfs  Pendenfi. 

Sec  "  Notice  or  Tendency  of  Action.** 

liivlnHTston  Gonnty. 

stenographer   for  county  court •• 861 

allowance   to   grand  and  trial  jurors    3314 

Loan  Conipanli^M. 

excepted  from  provision  for  v. military  dissolution 2420 

lai.'i 
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Lons  Island  City,  City  Court  of. 

is  a  court  of  record   •••••••.••••••••••••         % 

Lioat  DocanivntH. 

supphring  lost  papers  and  pleadings 726 

proof   of    loss    and    contents    of    instrument    for    payment    of 

money  on  entry  of  judgment  by  default 121.1 

action  to  establish  lost  will l^Ul 

evidence  required  to  establish  lost  or  destroyed  will IfcuO 

action  upon  lost   bills  and  notes 1917 

indemnity  to  be  given  on  judgment  or  lost  bill  or  note IdIT 

state  and  its  officers  may  recover  on  lost  bill  or  note  without 

eiving  indemnity 1018 

probate  of  lost  or  destroyed  will 2<££1 

Liiiiiatlcs. 

jurisdiction  over  custody  of  person  and  care  of  property 2S30 

appointment,   powers   and   duties   of   committee   of   person    and 
property,  see  "  Committes  op  Pekson  and  Property  of   In- 
competent Persons." 
special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
••  Sale  op  Real  Property." 

to  be  discharged,  if  arrested 5o4 

cannot  be  party  to  submission  to  arbitration 2^^65 

acceptance  of  dower  in  gross  in  lands  sold  for  decedent's  debts.  !?7<I3 

application  to  release  inchoate  dower  right  of 2351 

order  on  application 2361 

I.  Service  of;  appearance. 

service  of   summons  on 42fi 

may  be  dispensed  with  by  order 42M 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 427,  42S 

service  of  summons  on  committee  by  publication 438,  43£« 

appointment  of  special  guardian  ad  litem 42S 

special  guardian  ad  litem  excludes  committee  from  control...  42S 

service  of  citation  from  surrogate's  court  on 252»i 

designation  of  person  to  receive  citation 2C>2i 

appointment  of  special  guardian  by  surrogate 25A* 

of  special  guardian  ad  litem  to  exclusion  of  committee.  2!i27 

notice  of  application  to  surrogate  to  appoint  special  guardian.  ^tX\ 

appearance  of,  in  condemnation  proceeding 33G3 

II.  Limitations  of  actions  against. 

disability  by  insanity  excepted  from  limitation 375,  396 

to  move  to  vacate  judgment 1291 

rights  saved  against  judgment  of  ejectment  by  default 1,^27 

action  for   dower ]S)6 

new  trial  of  action  to  determine  claim  to  real  property 1646 

application   for   certiorari   to   review   determination 213S 

III.  Supervening  insanity  as  affecting  testimony  and  proceed* 

INGS. 

testimony  at  former  trial  of  party  since  insane KW 

on  submission  to  arbitration 23S2 

testimony  on  probate  of  person  since  become  insane  admissible 

on  application  to  revoke    2651 

remaining  executors,  etc.,  may  act,  if  one  becomes  insane. . .   2692 

revocation  of  letters  of  sole  executor,  etc..  for  insanity 2693 

proceedings  on  appeal  from  justice  who  becomes  insane S056 

IV.  Action  to  annul  marriage  of. 

lunacy  ground   for   annulling  marriage 1743 

action  by  relative 1747 

action    by   next    friend 1T48 

legitimacy  of  issue  of  marriage 17481 

order  allowing    next    friend  to   sue *. 17K5 
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Lulftlitlca  —  Cotttlnued* 

V.   ACTZOK    TO  COMPEL  CONVEYANCE. 

when  maintainable. •••••.•••.••••••••••••.  1^46 

who  may  maintain  ^46 

committee  may  be  directed  to  execute  conveyance 2347 

VI.  Partition  by  agreement. 

application  by  committee  for  authority 1590 

contents  of  petition 1591 

notice  of  application •. 1691 

to  superintendent  of  state  institution 1590 

court  may  authorize  Aowi: 

authority  to  committee  to  execute  releases 1592 

effect  of  releases   1598 

M. 
Mali. 

service  of  summons  by 436,  440 

service  of  papers  on  attorney  by 797 

on  attorney  residing  in  another  state 60 

double  time  when  paper  served  on  attorney  by  mail 798 

time  for  service  of  notice  of  trial  by ^ 798 

deposit  of  papers  in  branch  post-office  in  New  York  city 801 

return  of  deposition  by 907 

Blallclona  Proseontlon. 

included   in   term  *'  personal   injury  " 3343 

limitation  of  action 384 

costs  when  recovery  is  less  than  $50 8228 

excepted  from  jurisdiction  of  justice's  court. .................  2863 

of  Troy  justice's  court ...•,....  3223 

of  Albiany  city  court • 3223 

Malpractice. 

limitation  of  action ^84 

order  of  arrest  in  action  for.- 549 

in  justice's  court  2895 

Xandamus. 

L  General  provisions. 

a  state  writ  1991 

for  general  provisions,  see  **  Writs." 

when  granted  at  special  term 2068 

at  term  of  appellate  division 2069 

return  to  first  writ 2073 

failure  to  make  return  punishable  as  contempt 2073 

oral  pleadings  abolished   2080 

general  rules  relating  to  pleadings  applicable 2080 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by  leave  of  court 2080 

cannot  be  stricken  out  as  sham ^2S9 

copy  writ  or  return  not  required  to  be  served  on  attorney . .  20») 

preference  of,  on  calendar » 792 

alternative  or  peremptory   ..• • 2067 

IL  Alternative  writ. 

how  granted 2067 

mode  of  service  2071 

on  court  or  judges 2071 

on  corporation 2071 

on  board  or  body  other  than  corporation 2071 

where  returnable 2072 

motion  to  set  aside  writ 2075 

service. 2075 
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Mandantns  -^  Contiaii«d. 

II.  Altbknativk  writ  —  Continued. 

form  of  allegations ;. SI? 

joinder  of  grievances • •....«..  2(W< 

demurrer  to  writ •  2073 

8 rounds  of  demurrer   2076 
emurrer  to  part  and  return  to  part SUTtt 

how  return  made ^ 3074 

form  of  denials  and  allegations  in  return 2077 

defences  in  return  to  be  separately  stated  and  numbered. . . .  2077 

further  return  cannot  be  compelled 207S 

demurrer  to  return 2078 

service  of  notice  of  filing  return  or  demurrer 2081 

after  issue  joined,  proceedings  are  same  as  in  action 2082 

when  issue  of  fact  arises 2079 

issues  of  fact  triable  by  jury 2063 

where  issue  of  fact  triable 2064 

from  appellate  division,  where  issue  of  fact  triable. 2084 

where  issue  of  law  triable 2085 

rendition  of  verdict,  decision,  etc 2083 

final  order  may  be  entered  and  docketed  as  judgment 2062 

judgment-roll  on  final  order 2062 

final   order   in    favor   of  people   or   relator   must  award  per- 

emptory  writ ; 2083 

recovery  of  damages  by  relator 2068 

costs  on  final  order  discretionary • 206S 

stay  of  proceedings;  how  made • 2060 

extension  of  time  to  make  return  or  do  other  act... ,.  2060 

appeal  from  final  order • 2087 

stay  of  execution  pending  appeal .....* ••.••••••  2067 

IIL    Peremptory  writ. 

when  issued  in  first  instance •.•••• 2070 

notice  of  application    .•..« 2070 

service  of  notice  of  application  on  boards  of  three  or  more..  2070 

where  peremptory  writ  returnable 2032 

motion  to  set  aside  or  quash  writ 2fft^ 

service 2075 

how  return  made  to  peremptory  writ 2074 

to  issue  on  final  order  on  alternative  writ 208S 

costs  to  be  awarded  as  on  motion 2086 

not  to  exceed  $50  and  disbursements 2086 

stay  of  proceedings  2080 

extension  of  time  to  make  return  or  do  other  act 2080 

fine  for  disobedience  by  public  officer  or  board 2000 

appeal  from  final  order • 2087 

stay  of  execution  pending  appeal • 2087 

Mandate. 

defined.  .  . • •• • SMC 

aiunmons  deemed  mandate •..•.••••• 418 

requisition  in  replevin  deemed  mandate • 16M 

disobedience  to,  a  civil  contempt 14 

abuse  of.  a  civil  contempt 14 

duties  of  sheriff  as  to  service  and  execution  of * .  100-119 

of  surrogate's  court;  how  executed  and  returnable 2515 

of  justice  of  peace ;   requisites S1S5 

blanks  prohibited 3195 

deputizing  private  person  to  execute. ..  .•••.•.••• 8156 

constable  to  execute  in  person •,••••«..••  8157 

sheriff  to  act  when  execution  resisted.. ••...«••• 8156 

IIaamfa«t«r|BS  Corporations. 

««taia  employees  exempt  from  jury  tenrloi. •••••••••••••••« 
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on  file  In  New  York  county  for  twenty  years  pre8um|»tiv6  evi- 
dence. •  • 9SS 

H^rlne  Causes. 

.      I«  CITT  COUET  OF  HXW  YORK. 

jurisdiction ,,,, , 817 

order  of  arrest  8177 

•  rules  reguUtinff  arr'^st 8177 

contents  of  order  of  arrest 8178 

service  of  summons  and  order  of  arrest 3179 

execution  of  order  8179 

bail  or  deposit  before  return 8180,  8181 

after  return 8182 

custody  of  defendant  3183 

return  of  sheriff 8184 

appearance  and  proceedings  after  return 3l85 

pleadings  may  be  oral  or  written 3185 

demand  for  jury  trial  8185 

preference  of  trial 3186 

trial ; ..  8186 

■ordinary  action  -may  be  brought  for  like  cause. 3187 

Marrlase. 

breach  of-  promise,  see  **  Breach  of  Pkomisb  to  Marry." 

original  certificate  of,  presumptive  evidence « . .' 9B 

original  record  of,  presumptive  evidence 928 

certified  copy  of  certificate  or  record  presumptive  evidence 928 

after  divorce  for  adultery 1761 

action  for  divorce,  see  **^  Divorce/' 

for  separation,  see  '*  Sbfaration." 
Action  to  annul. 

by  woman  married  under  sixteen  1742 

cMises  ioT  annulment '. .  1743 

who  may  sue  on  ground  that  party  under  a^e  of  consent 1744 

on  ground  that  former  nusband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  anniilled  because  former  hus- 
band or  wife  living 17 15 

because  parties  under  age   1749 

by  relative  on  ground  of  idiocy 17i6 

by  relative  of  lunatic 1747 

by  next  friend  of  idiot  or  lunatic 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

on  the  ground  of  force,.-  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled'  for 

force  or  fraud  . 17al 

who  may  maintain  on  ground  of  impotency 1752 

to  be  brought  within  five  yeara 1752 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,     430 

proof  of  service  of  summons  1774 

when  and  how  issues  referred 1012 

trial  and  proof  of  facts .«,....  17.13 

right  to  jury  trial   1758 

on   reference   testimony   and   proceedings  to   be   certified   to 

court  with  report  .   12^ 

on  reference,  judgment  to  be  rendered  by  fourt 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  mdgment  1774 

final  judgment  after  three  months 1774 

conclusive  effect  of  judgment 1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue I7.'i5 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs 1774 

execution  on  ^interlocutory  judgment  for  costs,  when  to  issue.  1774 

may  sue  or  defend  as  if  single  . . .' 450 

may  confess  judgment 1273 
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Married   Woman  —  Contlniied. 

husband  not  proper  party  in  action  for  tortious  act  of  vife. ...    4SA 

judgment  for  or  a^mst  1306 

homestead,    exemption   of    12199-1403 

may  release  to  husband  inchoate  dower  in  property  in  partitioa.  1571 

damages  for  slander  are  separate  property '....' 1906 

distribution    of    estate    of 2734 

appointment  of  guardian  of  property  of  infant '-aoj-t  ^^ 

petition  for  appointment  of  guardian   '. 282^  283H 

guardian  of  person  not  to  be  appointed 

Marshal. 

appointment  of,  by  court  of  claims 

to  execute  certain  mandates  of  N.  Y.  city  court 

fees  of,  on  execution  of  mandates 

limitation  of  action   for  non-payment  of  money  collected 

^Master  and  Servant. 

employee  of  party  disqualified  as  juror IW 

summary  proceeaings  to  dispossess  employee 2SQ 

collection  of  wages  of  working  women SlflT 

judgment  for  wages  enforceable  against  earnings,  trust  moomc. 
etc  • um. 

Materialman. 

defined •••••••••• 

Matrimonial  A<5tiona« 

action  to  annul  marriage,  see  '*  Maui  Mil,** 
for  divorce,  see  **  DivoacE.** 
for  separation,  see  *'  SsrAaATiov." 

Mayor. 

of  New  York  may  change  place  of  hoUUnf  court. ••.•••••••••• 

of  city,  other  than  New  York,  may  act  an  turrofate's  ■beenci 

on  petition  for  discovery  of  property  withheld 2iM 

Mayor'a  Conrt  of  Hndaon. 

See  "  Hui>soM,  Mayoi's  Covit  or  t«s  Citt  or.** 

Meclumica'  Liena. 

'        I.  General  proyisions. 

purpose  of.  title   .•••••.•••••••••••• •••••••••••••• 

definitions. • •••. 

to  be  enforced  by  action 

jurisdiction  of  action  . .  .^ « 

of  N.  Y.  dty  court SIS 

of  city  court  of  Yonkers 33B8 

enforcement  under  contract  for  public  improvement 3109 

provisions  apply  to  courts  of  record  only  except  as  otherwise 

provided. ; 

preference  over  contractors   3414 

judgment  for  delivery  of  property  in  lien  of  money 34U 

foreclosing  lien  on  public  improvement S41« 

foreclosing  lieti  en  railroad  property Sill 

II.  In  courts  or  rxcobi>. 

consolidation  of  actions  by  different  lienors .« 3lli| 

joinder  of  lienors  as  plaintiffs ••••.•.•..,. 

necessary  parties  defendant   *.•••••••••••.. 

waiver  of  defendant's  lien  by  failure  to  plead. ••••••••••«.. 

equities  of  lienors  to  be  determined •••••«•••*... 

costs  and  disbursements  •••••• S41 

judgment  for  debt  on  failure  to  estAbliak  liea. •«•,•••••,,.,.  Ml 
•ffcr  to  pay  into  court... j^^._. •••••••«v«f ••«•••••«  III 
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MeeluiJklcB*  Ueiui  —  ContlniteA* 

II.  In  courts  6w  rxcoko  —  Continued. 

jud|rnicnt  for  deficiency  8416 

notice  to  lienor  to  begin  action 3417 

cmncellation  for  failure  to  begin  action 8417 

m.  In  courts  not  or  record. 

\        action  to  be  commenced  by  personal  service  within  s|ate 8404 

complaint  to  be  Terified  ».*.,m .  3404 

necessary  allegations 3404 

form  and  service  of  summons 3404 

substituted  service  of  summons   3406 

joinder  cf  issue  by  verified  answer 3406 

judgment  by  default 3406 

trial  of  issues 3407 

enforcing  judgment  for  defendant : 3407 

executions •  .3408 

appeals  from  judgments  . ;.  8W 

filing  tranficripts-  of  judnnento. 3410 

costs  and  disbursements  ^ • • 3411 

offer  to  pay  into  court 8413 

MtlltU. 

action   by   attorney-general    to  try   title  to   or    forfeit   military 
office,  see  **Qro  Warranto." 

governor  may  order  out  to  assist  sheriff 107 

sheriff  may  require  aid  of,  to  overcome  resistance 104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  13(^,  809 

no  U!t  for  admtnijtering  oath  to  officers 8280 

officers  and  privates  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption   b 1062,  1128 

persons  honorably  discharged  after  five  years'  service   exempt 

from  jury  service   1030,  1081.  1127 

proof  of  exemption   <-.v ; .  1082,  1128 

officers  to  certify  to  jury  commissioner  in  New   York  persons 
performing  military  duty «•...« • .•••••».  1083 

Ml«demeaiior. 

punishment  of  misdemeanors  created  by  act 8348 

sal<  of  liquor  in  court-house  of  court  of  record 32,      33 

unlawfully  practicing  as  attorney  in  New  York  city 64 

permitting  person  to  practice  unlawfully  in  New  York  city...*.       64 

suspension  or  removal  of  attorney  on  conviction 67 

deceit  or  collusion  of  attorney .' .       70 

purchase  of  claim  by  attorney 73,       75 

illegally  inducing  business   74.      75 

defence  of  prosecution  by  former  prosecutor 80 

^  by  partner  of  prosecutor   78,       80 

refusal  to  assist  sheriff  when  commanded 106 

failure   to    separate  civil    and   criminal   and    male   and    female 

prisoners 125 

illegal  sale,  etc.,  of  liquors  in  jail 130 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large 167 

assisting  or  conniving  at  escape  159 

refusal,  neglect  or  delav  of  officer  to  make  search f)61 

false  certificate  of  physician  to  juror  in  New  York 1120 

bribery  of  officer  by  juror  in  New  York 1122.  1123 

concealment  of  offer  to   take  bribe   from  juror  in   New   York 

county 1124 

wilful    neglect   of   duty   by   commissioner   of  jurors   of   Kings 

county 1160 

refusal  of,  or  false  information  to  commissioner  of  jurors  of 

Kings  county. ' ^ 1160 

suppression  of  jury  notice  in  Kings  county 1160 

physician  giving  false  certificate,  etc.,  to  juror  in  Kings  countyc.  1161 
'     -    pnrtihue  of  property  hy  officer  making  sale,  etc « « '•  1079 


INDBX. 

•  r 

MtsdcBteanor  —  Contfnved. 

rexatious  and  unauthorized  suit  !ii'naine'of  inotlier  or  fictltloua 
person ISH 

refusal  of  usurper  to  deliver  books^  etc,  after  judgment  of 
ouster 196 

illegally  reimprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari TOSl 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari. .   2062^  MRS 

failure  of  justice'  of  peace  to  pay  over  money 3153 

MlBBonfter. 

waiver  of  misnomer  of  corporation ••.....   1777 

of  defendant  in  action  against  stockholders .'  i   l8l3 

of  member   of  unincorporated   association   does   not   affect   lia-  _^ 

bility  of  other  members :  1981 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for.  ■ 3084 

iMistalce. 

in  writ  or  process / 24 

defects  cured  by  verdict,  etc,  and  judgment 721 

to  be  corrected  by  court •• 732 

power  of  court  to  amend  process,  pleadings,  etc 78 

immaterial  errors  to  be  disregarded tS3 

relief  within  one  year  against  defaults  by  misUke,  etc 724 

correcting,  in  surrosate^B  court .^^.  25W 

in  condemnation  proceedings  721-730,  3S6B 

Hotter* 

bank  notes  and  bills  naed  as  money  excepted  from  atatnte  of 

limitations i 398 

execution  may  be  levied  on • 1419 

bank  bills,  bonds,  etc.,  how  levied  on 1411 

Bloaroo  County. 

jail  liberties  for  145 

stenographer  for  county  court  of 381 

surrogate  not  to  act  as  referee  or  practice  as  attorney 2488 

Vortsaso. 

proceedings  to  mortgage  corporate  real  property,  see  "  Corposa- 

TioNs;      "  Sale  of  Real  Pao»E«TY." 
special  proceedings  to  mortgage  real  property  of  infant  or  in- 
competent person,  see  "  Sale  op  Real  PaopBaTY.** 
foreclosure  by  action,  see  "  Forbclosukb.*' 

by  advertisement,   see  "  FoascLOSURB.** 

when  receiver  af)pointed  without  notice ..••. 714 

limitation  of  action  to  redeem  from • IRt 

purchase-money,  ranks  prior  to  judgment v>--*-   }2M 

of  exempt  homestead 1404 

equity  of  redemption  not  to  be  sold  on  execution  for  mortgaie  . 

debt r!T.   i432 

indorsemtot  on  execution   1433 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution    1483 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execu- 
tion    1485 

ejectment  cannot  be  maintained  on 1488 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejectment 1Q08,  1589 

to  secure  credit  for  purchase  money  of  lands  sold  in  partition. .   1S74 

157S 
Toid,  if  made  after  petition  for  voluntary  dissolution  of  coipo> 

ration 2430 

deemed  assets  in  hands  of  executors,  etc 2713 

decree  to  mortgage,  to  pay  decedent's  debts 2760 

by  heir,  etc.,  not  afFected  by  unproved  will  after  lour  ye«im.«..  STIt 


INDEX. 

Motion. 

definition •  IfB 

to  whom  made  768 

on  default  of  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city 770 

ia  anpreme  court  where  heard 76D 

in  first  judicial  district 7y 

transfer  of,  to  another  judge 26.  771 

renewing  after  denial   776 

leave  to  withdraw  motion  for  judgment 777 

renewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without  leave  is  contempt..  778 

notice  of,  to  be  eight  days 780 

in  N.  Y.  city  court 3161 

of  application  for  judgment  on  frivolous  pleadings S37 

order  to  show  cause  returnable  in  less  than  eight  days 780 

affidavit  to  be  served  with  order  to  show  cause 782 

taking  deposition  for  use  on 885 

reference  of  questions  of  fact  arising  on 827,  1016 

in  city  court  of  New  York 3172 

in  proceedings  b^gun  by  state  writ 1997 

costs;  (5bllection 779 

in  surrogate's  court  ^ 2666 

execution   for 779 

stay  for  non-payment  of 779 

taxation  of,  on  final  judgment 779 

proceedings  to  punish  for  contempt  not  affected 779 

may  be  awarded  absolutely  or  to  abide  event 3236 

to  abide  event  779 

amount;  disbursements  allowed   3251 

Whinlclpal    CorporatloaH. 

excepted  from  judicial  supervision   1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve 1804 

when  taxpayer  may  sue  to  redress  municipal  wrong 1925 

service  of  summons  on   431 

of  certiorari  on 2130 

Jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  fUnds,  etc.,  of  549 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered....  1314 

not  required  to  give  security  for  provisional  remedies,  etc 1090 

liability   in   damages   for   arrest,   attachment   or   injunction   im- 
properly granted 1900 

action  for  cutting  trees,  etc.,  on  lands  of  municipality. . .   1667,  1668 

costs  not  awarded  against,  unless  claim  presented  before  action.  3245 

proof  of  ordinances,  by-laws,  etc 941 

action  to  enforce  lien  under  contract  for  public  improvement...  8400 

iudgment  foreclosing  mechanic's  lien  on  public   improvement..  3418 

'*  public  improvement  "  defined 3396 

execution  against  wages  of  employees,  etc 1891 

Action  »y  state  to  ascovn  public  puirot. 

state  may  sue  in  courts  within  the  state 1069 

excepted  from  jurisdiction  of  justice's  court S868 

orders  or  interlocutory  judgments   in  other  action!  may  be 

vacated 1970 

other  actions  may  be  stayed 1970 

parties  to  other  actions  may  be  brought  in • 1970 

state  may  sue  in  foreign  courts 1971 

cause  of  aetion  transferred  to  and  vested  in  stats 1972 

action  limited  to  ten  years 1973 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,  etc.,  claiming  proceeds 1975 

attomey«genera1  to  bring  action 1976 

to  be  brought  jn  name  of  people 1984 

1929 
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Manlclpal  Courtii. 

Sec  **  BuFPALo,  Municipal  Court  or  the  City  or:  "  "  New 
York  Munxcipai.  Courts;  "  "  RocHfeSTER,  Municipal  Comrr 
OP  THE  City  or;  "  **  Syracuse,  Municipal  Court  op  tkx 
City  of." 

N. 
Name. 

See,  also,  "  Unknown  Parties." 

when  defendant  may  be  designated' by  fictitious  name 451 

in  justice's  court 2284 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc...     721 

of  officer  cured  by  judgment  on  verdict,  etc 721 

of  parties  cured  by  judgment  on  verdict,  etc 721 

power  of  court  to  correct  names  of  parties 723 

waiver  of  misnomer  of  corporation    1777 

misnomer  of  stockholder  defendant  in  action  against  stockhold- 
ers     1S13 

of  member  of  unincorporated  association  does  not  affect 

liability  of  other  members    .  -  .^ 1921 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be  ^^ 

disobeyed   for  misnomer    — ^. 2024 

judgment  against  party  by  fictitious  name  not  a  lien 1251 

amendment   of  judgment  against  party  by  fictitious  name 13S1 

Application  for  change  or. 

petition  by  individual   2419 

of  infant  by  guardian  or  next  friend 24M 

corporation  may  petition 2411 

petition,  etc.,  to  be  filed-  with  secretary  of  state 24U 

reservation  of  oroposed  new  name 2413 

superintendent  of  banks  to  approve  change  of  name  of  bank.  2411 
of  insurance  to  approve  change  of  name  of  iiiisurance 

company    2411 

railroad  commissioners  to  approve  change  of   name   of    rail- 
road company    2411 

certificate  of  secretary  of  state  that  proposed  name  does  not 

conflict  with  other  corporations 2412 

contents  of  petition   2412 

petition  to  be  verified 2412 

notice  of  application  by   infant 241? 

by    corporation    2413 

order  authorizing  change   2414 

to  be  entered  and  papers  filed 2414 

publication    2414 

affidavit  of  publication  to  he  filed  and  recorded 241S 

order  changing  name  of  corporation   to  be  filed  with    secre- 
tary of  state    2414 

to  be   recorded  hy   county  clerk 2114 

when  change  to  take  effect 2415 

validity   of   previous    proceedings   to   change   corporate    name 

saved  .  . 2413 

pending  actions  or  proceedings  not  affected  by  change 24W 

new  name  may  be  substituted  in  pending  action  or  proceedins-  24H5 

county  clerk  to  report  changes  to  state  officers 2417 

changes  of  name  to  be  published  annually,  in  session  laws.  . .   2417 
Naaaan  Counts- 
jail  liberties • 145 

Katlonal  Guard. 

action  by  attorney-general  to  try  title  to  or  forfeit  military 
office,  see  "  Quo  Warranto." 

pay,  pensions,  rewards^  arms,  etc.,  exempt  from  execution 1398 

no   fee   for  administering  oath   to  officers    32W 

officers   and  privates  exempt   from   jury  service. . .    109D,   1061,  1127 

proof  of  exemption    1062,  ^t» 

persons   honorably   discharged   after   five  years'    service   exempt 

from  jury  service 1080,  1081,  1127 

proof    of    exemption     1062,  n« 

officers   to  certify  to  jury   commissioner  in   New   York 
performing    military    duty     ••...., 


!fAtiirallsmtloii. 

N.  Y.  city  court  cannot  naturalize .* S^.S 

clerk's  fees  on  3303 

judgment  for,  enforceable  against  earnings,  trust  income,  etc..  1391 

limitation  of  action  for  pergonal  injuries  resulting  from 388 

warrant  of  attachment  in  actions  for  635 

.   Action  rot  causing  death  by. 

right  of  action  conferred 1002 

who  may  maintain 1902 

limited  to  two  years 1902 

for  whose  benefit 1903 

•*  next  of  kin  "   defined 1870,  19r»5 

interest  to  be  added  to  verdict  from  date  of  death 1904 

Hevotiable  Instrmneiita. 

•See  "  Bills  and  Notes." 

action  upon  lost  instruments   1917,  191S 

extension  of  time  to  demur  or  answer  in  action  against  corpo- 
ration  on    1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration in  action  on 1778 

reservation  of  trial  terms  for  trial  of  actions  on 232 

Ife^fvspapers. 

fair  report  of  public  proceedings  not  libelous 1907,  1908 

editors  and  reporters  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption i 1082 

IVe-w  Trial. 

I.  When  granted. 

in  court  of  claims 205 

on  appeal  from  judgment  of  court  of  claims 275 

for  failure  to  file  decision  within  time  limited 1010 

on  appeal  from  judgment  by  default  of  justice's  court 3064 

in  ejectment  as  of  right 1525.  1528 

second  new  trial  in  discretion  of  court 1525,  1528 

on  judgment  by  default   1526,  1528 

not  of  right  in  action  to  determine  claim  to  real  property 1646 

on  trial  of  specific  questions  by  jury  may  be  granted  as  to 

some  only  of  questions  tried 1003 

after  jury  trial  of  proceedings  to  sell  decedent's  real  prop- 
erty to  pay  debt 2548 

in  New  York  county  after  jury  trial  of  proceedings  to  pro- 
bate will 2547 

n.  Motion  pok.                                                          .             .             r  . 
entry  and  collection   of  judgment  docs  not  prejudice  subse- 
quent motion 1005 

final  judgment  not  stayed  by  motion */.....  i <. . . .  .10(15 

motion  for,  on  minutes  of  trial 990 

grounds  of  motion , 999 

appeal  from  order  to  be  neard  on  case  settled 999 

to  appellate    division   after    interlocutory   judgment   rendered 

after  trial  by  court  or  referee ^ 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal 1002 

of  fact  to  be  made  to  trial  tudge  unless  dead,  elc. . 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  made  to 

appellate  division ' 1002 

on  trial  of  specific  questions  by  jury 1003 

how  and  when  to  be  made 1006 

1225 


( 


INDEX. 

Vetr  Trial  —  Continued. 

II.  Motion  por  —  Continued. 

for  new  hearing  after  trial  of  specific  question!  by  relerfic. .  lOM 

how  and  when  to  be  made 1004 

time  for,  on  judgment  of  ejectment  by  default 1521^  1528 

when  defendant  under  disability 1527,  1SS8 

not  affected  by  taking  of  exception lOW 

may  be  heard  with  exceptions    •   ^^fW 

when  exceptions  to  be  reviewed  on  motion  for 998 

motions  to  be  heard  at  special  term,  except,  efc lOOS 

order   upon   motion   for    failure   to   file   decision    within    time 

limited 1«18 

judgment  on  motion  to  appellate  division  in  first  instance —    1227 
Stipulation    for    iudflfment    absolute    on    affirmance    of    order 

granting,  in  N.  Y.  city  court 9M1 

judgment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

granting S1!H 

cntorcement  of  restitution  upon  granting lOQTi 

exceptions   heard    in   first   Instance   by    appellate   division    on 

motion  for  new  f rial lOfW 

appeal  from  order  granting,  brings  up  judgment  of  reversal. .   1211 A 

order   granting  or   refusing,    is  appealable 1S47 

costs  on  motion   for.  on  case , . .    S2S1 

upon    order    for    failure    to    file    decision    within    time 

limited , 1A|0 

after  granting  and  before  trial SSSI 

evidence  on  new  trial  in  ejectment 153n 

when  evidence  on  first,  admissible  on  new  trial  of  action  to 

determine  claim  to  real  property IMA 

proceedings  before  justice  after  appeal  from  judgment  by  de- 
fault  9065 

III.  Casb. 

preparation  of.  see  "  Case." 

case  to  be  made  on  motion  for .^ 99T 

not  required  on  motion  for  surprise  or  irregularity SSff 

on  motion  for,  before  judge  who  tri»l  action 996 

IV.  Op    right    on    appeal    from    justice    op    peace. 

demand  for  new  trial  in  appellate  court 9068 

return  of  justice  ^OW 

undertaking  required 9099 

offer  to  compromise  before  return. '. 9070 

award  of  costs   90^ 

offer  to  compromise  after  return 9073 

amount  of  costs  on 9073 

proceedings  in  appellate  court 9071 

New  York,  City  Conrt  of. 

See  "  City  Court  op  New  York." 
Ifew  York,  City  of. 

only  attorneys  to  appear  and  practice  in  courts  in €8 

penalty  for  unlawfully  practicing  in 64 

service  of  sumn?ons  on  city 431 

chamberlain  to  receive  money  paid  into  court 745 

duties  as  to  same 754 

commissions  of   9S21 

preference  of  actions  by  or  against  city  or  health  officers 791 

when  maps  and  surveys  on  file  in  departments  of,  presumptive 

evidence ,  9f5S 

when  official  records  of  departments  of,  presumptive  evidence. .  96S 

officers  exempt  from  jury  service 1061 

proof  of  exemption   '. . . .  108i 

members  of  police  and  fire  departments  exempt  from  jury  ser- 
vice.   1081.  lUT 
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Heir  Tork,  Ottr  of — C<mtliiiaed. 

proof  of  exemption 1082;  1128 

officers  to  aid  commissioner  of  jurors ....*.....  1002 

corporation  counsel  to  prosecute  proccie4ingi  to  enforce  fines  of 

delinquent  juror?   . , , , , 1119 

special  provisions  relating  to  actions  against,  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  ciauae  of 

condemnation  law 3363 

•ervice  of  papers  through  branch  post-office  in 801 

Ne-fT  Yorky  Connty  of. 

special  proceeding  begun  before  one  judge  may  be  continued 

before  another   28,  771 

change  of  place  of  holding  courts 42 

clerk  of  court,  etc.,  not  to  be  appointed  referee,  etc 90 

books  and  records  of  former  courts  of 98 

bail  in 120 

custody  -Of  prisoners  in 120 

appointment  of  jail  physician  in 126 

designation  of  temporary  jail  in 136,  144 

jail  liberties  for 146 

when  official  records  of  register,  clerk  and  courts  presumptive 

evidence 960 

when  maps  and  surveys  on  file  with  register,  clerk,  surrogate 

.  and  courts  presumptive  evidence 966 

officers  exempt  from  jury  service 1081 

proof  of  exemption   1082 

county  clerk's  fees  in .' . .  / 8306 

aheriff*s  fees  in u  3308 

fees  of  constables  and  deputy  sheriffs  for  attending  court 8312 

trial  •jurors  in,  see  *' Juav  and  Juaoas.** 

motions  in 28,  770 

preference  on  calendar  in \....  793 

notes  of  issue  in 977 

publication  of  notice  of  sale  of  real  property  in 1878 

records  in  register's  office  not  to  be  removed  on  subpcena 977 

costs  when  recovery  under  $500  and  $250 8228 

Hew  York,  Dlatrlct  Couria  of  ike  City  of. 

See  "New  YoaK  Municipal  Couaxa." 

iCeirr  York  Mmilclpal  Court*. 

are  not  courts  of  record   ..,.,.. 3 

effect  of  provisions  upon  jurisdiction  and  proceedings 3214 

actfons  to   foreclose  mechanics'  liens  in,  see  "  FoaccLosuas;  " 

**  Mechanics*   Lisns." 
jurisaictign   of  summary  proceedings  to   recover   possession   of 

real  property   ...  * 2234 

service,  of.  complaint  with  sununons . .  3207 

who   may   serve    summons 3208 

dcplitiziqg  private  person  to  serve  summons 3206 

proof  of  service 3208 

action  comm«Med  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in  3210,  3211 

proceeding  on  order  of  arrest 3218 

answer  raising  title  to  real  property 3212 

how   jurors   selected • HH 

appeaj  to  supreme  court 3213 

^erc  and  how  appeals  heard ...  IJ' ' 

judgment  on  appeal  ^-  . . 

ixar 


INDEX. 

N etr  Tork  Municipal  Court*  —  C«Miti^pedf  .     , 

costs  on  appeal  to  supreme  court   S213 

inuance  ot  precept  in  sumnmry  proceeding^  to  recorcr  poaBC*- 

sion  of  real   property  ^ , 

transfer  of  summary  proceedings  to  dispossess  to  another  ooort 

for   trial ; 

Next  Frleud. 

action  by,  to  annul  marriage  of  lunatic  or  infant. .    1744,  1748^  1755 
petition  by,  for  change  of  name  of  infant 2410 

Next  of  Kin. 

See,  also,   "  Decedknts*   Estates;  "  "  ExscuTois  axd   Ad- 
ministrators.*' 

defined 1870.  1«6 

in  surrogate's  practice 2514 

not  to  be  arrested  when  sued  as  representative 555 

action  by,  against  administrator  for  distributive  share 1819 

order  of  distribution  among   2733 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next  

of  kin  of  decedent   279S 

creditor's    action    against,    see    "  Decedent's    Estates,    VI; " 
*'  Creditors'  Actions,  II." 

Vinarnrn  County. 

jail  liberties   for 149 

salary  of  stenographer  of  surrogate's  court   2513 

stenographer  of  county  court   Ttn. 

per  diem  allowance  to  grand  and  trial  jurors SS14 

lfon-Re«ldent«. 

jurisdiction  of  actions  by,  against  foreign  corporations. .  .^  . . . .   17C9 
of  surrogates   over   estates  of   testate   or   intestate   dcce- 

•       dents 2476>247S 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  city 

court.   ^19 

limitation  of  actions  against,  on  demand  barred  at  domicil 990 

summons  against,  in  city  court  of  New  York 3105 

service  of  summons  on,  by  publication,  etc 4S8.     430 

of  papers  on  clerk  for 800 

of  notice  6f  saU' under  foreclo^iii^  bt  advertisement.' g80 

of  surrogate's  citation  by  publication 2S2S 

verification   of  pleadings  by 5&5 

order  of  arrest  on  complaint  demanding  |>erforinance  of  act ^50 

in  justice's  court    :..!.!..  v 2891 

attachment  in  actions  against * 036 

in  justice's  court   < v*  •  *  2000 

when  judgment  enforceable  only  against  attached  property 707 

proof,    cause    of    action    against,  on  application   tor  judgment 

by   default 1210 

place  of  trial  of  actions  when  all  parties  are  non-residents 084 

where  to  attend  to  make  deposition 800 

may  be  required  to  give  security  for  costs 3288-3270 

attorneys  may  practice  in  state 00 

not  to  be  appointed  receiver  of  judgment  debtor 2400 

executors   objected    to    for   non-residence   may   be   required    to 

give  bond • 26S8 

revocation  of  letters   to 2601 

provisions  as  to  testamentary  trustees  apply  to 

appointment  of  guardian  for  infant 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  state. ...... 

HoMsnlt. 

decision  on  motion  may  be  referred 1107 

not  permitted  after  cause  submitted  to  jury llffi 

in  justice's  court 

judgment  of,  in  justice's  court 


INDEX. 

%WT  P«bUe«        ... 

tOff  take  oath»  and  affidavits 842 

certificate  of  presentment  or  protest  presumptive  evidenoc 928 

cflrect  of  affidavit  denying  receipt  of  notice 923 

in  case  of  death*  etc.,  original,  protest  presumptive  evidence  of 

demand .-^.^.-..w.i •  Sj^ 

memorandum  presumptive  evidence  of  notice 924 

Motes  of  laane. 

•olaim  of  preference  in 798 

contents   of    977 

to  state  nature  of  action  * ....  v 977 

time  of  filinjf   977 

to  be  entered  on  calendar 977 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties , • 977 

notice  of  Pendency  of  Action. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as. .  1252 

of  proceedings  to  condemn  land 3381 

of  action   against  executor,  etc.,   on   claim  enforceable  out   of 

decedent's  realty 2761 

by  plaintiff IfJO 

contents  of  notice JJjJ 

may  be  filed  before  summons  served 1670 

effect  of.  .  . JSJJ 

to  be  recorded  and  indexed 1512 

by  defendant 1«73 

when  cancelled. IJJi 

hoiw  cancelled 12J4 

cancellation  on  security  in  creditor's  action 1674 

on  undertaking  or  payment  into  court 1671 

for  lack  of  undertaking  to  suspend  sale  pending  appeal 

from  refusal  of  specific  performance 1328 

fees  for  recording  and  indexing 3304 

judgment  relates  to  filing,  in  ejectment 1528 

in  partition I557 

in  action  to  determine  claim  to  real  property.  1645,  1646 

in  foreclosure,  when   to  be  filed 1631 

conveyance  on  sale  relates  to 1632 

MoHee  of  Trial. 

causes  may  be  noticed  for  adjourned  term  of  court 34 

for  trials  elsewhere  than  at  courthouse ...!!.!       37 

time  of  service 977 

when  served  by  mail !!.!..     798 

new  notice  for  succeeding  term  not  required  in  certain  caunties!     977 

either  party  may  bring  issue  to  trial 9^ 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

time  for  service  of,  in  N.  Y.  city  court 3162 

when  hearing  before  referee 1018 

security  for  costs  not  required  when  plaintiff  an  infant...  469,  8268 
]l.«la*nce* 

action  for,  wten  maintainable 1660 

may  be  maintained  by  or  against  infant  in  his  own  name.  .X680 

who  may  be  joined  aa  defendants 1661 

.    triable  where  property  situated 982 

issues  ot  fact  triable  by  jury Q^ 

final  iudgment  for  plaintiff '.'  if^ 

sections  1660-1662  not  to  apply  to  actions  for  money  only 1663 

summary  proceedings  to  dispossess   tenant  engaging  in   illegal 

trade  or  business , , . .  2231 

Vtttabera. 

may  be  expressed  by  figures »..•.•••. 22 

VvBcvpiatlxe  Urilla. 

ciutton  on  probate  of 2616 

taecution  and  tenor  to  be  proved  by  at  least  two  witnesses. . . .  2618 
t22» 


INDEX. 

Hmraes. 

communications  privileged  .*...*/....  m 

testimony  in   will  cases 83S 

examkurtion  of  hospital  nurse ,....  8M 

O. 
Ositha  ajid  AArmatlona. 

I.  Who  may  administek. 

who  may  take ' 8A 

without  the  state   9M 

courts  of  record  to  witness 7 

justices  of  city  court  of  New  York 336 

officers,  boards,  etc.,  authorised  to  take  testimony 843 

commissioner  of  jurors  of  New  York  and  assistants 1691 

of  Kin^s  county  and  assistants 1132 

who  may  administer  to  referee ]Ott 

commissioners  in  condemnation  « ...» 33H 

II.    FOBM    AND  IfODB  OP  SWBAEING. 

general  mode  of  swearing 845 

dispensing   with   kissing  goqiels 846 

when  affirmation  may  be  made   847 

peculiar  modes  of  swearing » 84S 

by  persons  not  Christians 8# 

examination  of  witness  as  to  capacity  and  obligation  of 8S0 

swearing  falsely  in  any  form  is  perjury 9Sl 

III.  Op  witnesses  and  juaoas;  oppicial  oaths. 

refusal  of  witness  to  be  sworn  a  contempt 9 

witnesses  in  justice's  court  3001 

jurors  on  writ  of  assessment  of  damages 2110 

in  justice's  court « «...   2068 

administrator 2594,  aggj 

arbitrators 2H8 

attorney  on  admission .Sl 

commissioners  in  condemnation  » 3m 

in   partition    1$50 

to  admeasure  dower 1808 

on  application  for  committee  of  incompetent  person —  2939 

executor 23ft4 

guardian ^94,  2830,  2831 

referee ^v 1016 

to  admeasure  dower   1#Q8 

in  proceedings  supplementary  to  execution 244$ 

waiver 1018 

failure  to  take,  cured  by  judgment  on  report,  etc 721 

person  appointed  by  supervisors  to  act  as  surrogate 24K 

clerk  of  court  of  appeals 198 

deputy  clerk 298 

special  deputy  clerks  appointed  to  attend  terms  of  oourt ....       fS 

clerk  and  deputy  clerks  of  N.  Y.  city  court S» 

stenographer 82 

interpreter  of  N.  Y.  city  court 2B3 

constable  to  keep  jury  in  justice's  court 

no  fees  for  administering  official  oaths 

fees  for  administering   

Oeenpaiitn. 

necessary  defendants  in  action  of  ejectment 1582 

in  action  for  dower 1597 

Offer. 

to  liquidate  damages  conditionally   738 

lefusal  of  oflFer    737 

costs  on  refusal   737 

of  judgment  bv  defendant  before  trial  73S 

effect  of  accq)ta'nce  or  refusal    «.i..  M8 

pf  judgment  by  plaintiSF  on  couiiterclaia «.«...  739 

?ff«9t  91   «<;«P^nce  or  refusal    . . ,  1 1 1 ,  m  t  »,f .  it,,,, , ,,  m  TR 


INDEX, 

Ofler  —  Continiaed. 

requisites  ol  offer   and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  made 763 

in  justice's  court*  by  defendant .' 2882 

of  compromise  before  return  on  appeal 3070 

after  return  on  appeal 8072 

oncer*. 

of  corporations,  see  "  Corporations." 

official  bonds,  see  "  Bonds,  IV,  V." 

effect  of  statute  upon  officers  and  offices 8350 

I.  Rights,  duties  and  liabilities. 

court  steiiogfapher  is,  of  the  court 82 

proceedings  to  compel  delivery  oi  books  and  papers  to 2471a 

exempt  from  jury  service. . . ; 1030,  1081,  1127 

proof  of  exemption    1082,  1128 

of  court,  privilege  from   arrest 665 

civil,  may  be  excused  from  serving  as  juror 1083 

certain,  disqualified  as  trial  jurors 1029 

to  make  and  certify  to  searches 961 

when  copies  of  records  and  papers  are  evidence 933 

subordinate  may   produce   book   or   paper    on    subpoena    duces 

tecum 869 

procuring  personal  attendance  on  subpoena  duces  tecum 869 

mistake  in  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in- 
solvent debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited . . . , 8280 

for  services  not  rendered  prohibited 828t 

treble  damans  for  illegally  taking  fees 8282 

fees  to  be  included  in  account 8286 

may  charge  fee^  paid  for  oaths,  postage,  etc 3291 

fees  to  be  paid  before  paper  transmitted. . . 3292 

II.  Actions  by  and  against. 
1.  General  provisions. 

jurisdiction  of  justice's  court « 2866 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term..  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 1926 

actions  on  official  bond,  see  "  Bonds,  V^." 

how  designated  in  summons 1929 

designation  of,  by  name  of  office  in   habeas  corpus  and 

certiorari > 2024 

mode  of  service  of  certiorari  on 2180 

^              injiinction  against  acts  of  state  officers 606 

not  required   to  give  security    for   provisional   remedies, 

etc.   1990 

liability  in  damages  for  arrest,  attachment  or  injunction 

•  improperlv  granted 3990 

order  ojf  arrest  in  action  for  money  or  property  mvsap.- 

plied PMft 

In  justice's  court    2896 

in    action    for   misconduct   or    neglect    in    justice's 

court ". . :.  289R 

attachment  in  action  for  misapprt^riating  public  funds. .  637 

verification  of  pleadings  by ....... , 52.'^ 

waiver  of  objection  of  non-joinder 1929 

for  official  actr  or  omissions  triable  where  cause  of  actiott  • 

arose 98.? 

death  does  not  abate  action  by 766 

successor  of  public  officer  may  continue. 7<M 

fubstieution  of  luMosBor  — •.•••ftfttr?tfft"t«ft  TQOi  ^^ 
•  18» 


INDEX. 

oncer*  —  Continued. 

II.  Actions  by  and  against  —  Continued. 

1.  General  provisions  —  Continued. 

issuance   of  execution   against 19M 

increased  costs  in  actions  for  official  acts 3288»  8250 

in  justice's  court    .\ SOTS 

in  certiorari,  what  included  in  "  body  of  officer  " 2146 

certiorari  may  issue  to,  after  expiration  of  term 2136 

may  be  punished  after  term  for  tailing  to  make  return  to 

certiorari 2186 

fine  for  disobeying  peremptory  mandamus 2090 

proceedings  to  collect  fines  imposed  on.. 2^^-2801 

2.  Action  to  try  title  to  oMce. 

by  attorney-general IMS 

action  to  be  brought  in  name  of  people 1964 

by  attorney-general  to   forfeit  public  office,  civil  or  mili- 
tary  1948 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  joined. . . .  1966 
right  of  claimant  may  be  tried  in  action  against  incum- 
bent  1849 

triaMe  of  right  by  jury 1950 

claimant  to  assume  office  after  judgment  in  his  favor.,..  1951 

to  demand  books  and  papers  after  judgment 1961 

proceedings  to  obtain  books  ana  papers 1962 

refusal  to   deliver  books   and  papers  after  judgment   of 

ouster  on  misdemeanor 1962 

final  judgment  of  ouster 1966 

fine  may  be  imposed  upon  usurper  by  judgment 1956 

to  be  docketed    1966 

action  for  damages  against  usurper 1968 

preference  of  appeals  involving  title  to 229 

8.  By  people  to  recover  public  funds,  etc, 

excepted  from  jurisdiction  of  justice's  court 2863 

when  state  may   sue 1969 

may  sue  although  same  cause  exists  in  another  public  au- 
thority  1969 

although  another  action  pending 1989 

in  foreign  courts   .  .^ 19T1 

stay  of  other  domestic  actions 1970 

parties  to  other  actions  to  be  brought  in 19TQ 

damages  vest  in  state  on  commencement  of  action 1972 

limitation  of  action   19TS 

judgment  or  order  reinstating  in  municipality  funds,  etc, 

recovered.  .  .  ,.;..; 1974 

petition  by  municipality,  etc.,  for  funds  recovered 197g 

notice  to  attorney-general 197S 

attorney-general  to  bring  action  for  people. Iflfli 

OAclal  Bond*. 

See  "  Bonds." 

014  Ouard. 

officers  and  privates  exempt  from  jury  service  In  New  York. . , .  1081 
proof  of  exemption   1082 

Omlis«floii«. 

See,    also,    "Amendment;"    "  Dkfects;  *•     "  ItMBCtTLABi- 
ties;  "  "  Mistake.*' 

court   may   supply  within  one  year 724 

•upplying  in  surrogate's  court .' 

^  1292 


INDEX. 

Onondaga  Oonnty.' 

jail  liberties  for 145 

fees  of  surrogate's  stenographer  in 2513 

Ontario  Connty.  .  «    ■ 

per  diem  allowance  of  grand  and  trial  jurors 3314 

compensation  of  officers  attending  court 3312 

Oral  Pleadlnflr»« 

abolished   in  mandamus   206D 

petition  or  answer  in  surrogate's  court  may  be  presented  orally.  2583 

allowed  in  justice's  court 2Jm> 

in  marine  causes  in  city  court  of  New  York ,,,  3185 

Oranire  County. 

stenographers  for  supreme  and  county  courts 256.     257 

allowance  to  grand  and  trial  jurors i . -• '.■ '  ^i  J 

mileage  of  j'lrors   .••••;•; , • ; ;; •   2211 

compensation  of  deputy  shenffs  and  constables  attending  court    3312 

Order*.  ,    ,  -  ^^* 

definition JJJ 

in  surrogate's  court  defined *55S 

**  order  *    refers  to  order  in  civil  action  or  proceeding..... 8343 

included  in  "determination'*  in  provisions  as  to  certiorari 2146 

**  final   order  "  in  surrogates*   proceedings  defined 255^ 

must  be  in  writing jjj 

in  N.  Y.  city  court  to  be  made  only  by  a  justice 3Zf 

in  county  court,  who  may  make 854 

who  may  make,  out  of  court,  without  notice 773 

by  whom  made  vacating  and  modifying  orders,  without  notice. .     772 

powers  of  county  judge  expressly  conferred 773 

staying  proceedings  longer  than  .twenty  days 77j 

in  proceedings  begun  by  state  Writ ^2S 

to  show  cause,  granting  of '  7W 

when  returnable.  .  . * •.  •  •  •     780 

affidavit  to  be  served  with  order 783 

when  new  application  for,  prohibited  after  refusal JiS 

publication  of  order  to  present  claims  of  creditors ^8 

relief  against  default  within  one  year 734 

stay  by,  excepted  from  period  of  limitation - JJJ 

of  N.  Y.  city  court  mav  be  served  within  state 888 

enforcement  of  order  in  surrogate's  court <..•.•  HDJ 

costs  upon  orders  of  surrogate  s  court 2000 

review  of  order  by  judge  of  court  other  than  that  m  which  ac- 
tion pending ;  • ; y ' '      **^ 

appellate  division  may  vacate  or  modify  without  notice,  o*"^*^*"? .  ^^^ 

made  without  notice \"  ","  '  j' 

may  grant,  when  applied  for  without  notice  and  refused 

below I'™ 

not  appealable  until  entered • JgJJ 

proceedings  to  compel  entry  for  purpose  of  appeal |g»J 

annulling  for  failure  to  enter • .  •  • :':".""'  •*^^'"* 

orders   affecting  substantial   rights   appealable  from   interior  to 

supreme  court .......;., 1342.  18« 

what  orders  are  appealable  to  appellate  division i...   *»»« 

out  of  court  appealable -j  •  • : *.'  1* '  !•*  i     *^ 

in    special    proceedings,    appealable    when    affecting   substantial 

right. 155«'  ^SI 

when  appealable  to  court  of  appeals ••••<•  "^'    JgJ 

•     entry  on  determination  of  appeal •  ^^j! 

on  appeal  from  inferior  to  supreme  court. aw> 

and  enforcement  of  order  determining  appeal i^ 

enforcing  affirmance  or  modification  on  appeal ^^ 

costs  on  appeal  from •  •  •  •  *■**• 

'of  muQiGipiil  pprporotJwis,  proof  of.V ••• ••••    •** 
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Orleana  Connty. 

compensation  of   deputy  sheriffs   and  constables  for  atteadiair 

courts « 8312 

allowance  to  grand  and  trial  jurors   3314 

OatreflTOy  ReeorAcr's  Court  of. 

a  court  of  record. • 2 

civil  jurisdiction 3196 

pending  actions  transferred  to  supreme  court ..•  313? 

papers  and  records  transferred  to  county  clerk 3198 

power  of  supreme  court  in  actions  transferred 3190 

removal  of  action  to  county  court  for  disability  of  judge 3200 

subpcena  may  be  served  anywhere  within  sUte 8301 

appIicMion  of  provisions  of  Code «. 8203 

section  3901  relating  to  clerk's  fees  not  applicable S3K 

Oreraeer  of  Hl^bwaya. 

effect  of  order  for  cutting,  etc.,  trees  in  action  for  damaipes. .  • .  1668 
may  seize  strays 3064 

OTeraeer  of  the  Poor. 

application  by,  for  committee  of  lunatic,  etc 2824 

notice  to,  of  application  for  committee  of  lunatic 2325 

fines  for  contempt  in  justices*  courts  to  be  paid  to.. 2875 

minute  of  conviction, deemed  judgment 2976 

may  sue  for  penalties  for  strays  on  highways 3063 

when  proceeds  of  sale  of  strays  to  be  paid  to 3002,  30M 

may  sue  for  penalties  person  wilfully  setting  animal  at  Urge..  3100 
may  be  allowed  to  appear  in'  action  for  penalties  by  another. . . .  3113 
settlement,  etc.,  of  penalty  with  private  person  does  not  affect 
right  of  action 3113 

P. 
Paper*. 

how  written,  printed  or  tjrpewritten 796 

weight  of  paper 796 

supplying  lost  or  withheld T26 

demand   for  admission  of  genuineness  of 735 

costs  of  proving  genuineness  after  demand.. 73S 

certain,  may  be  ordered  to  be  destroyed 21 

Parent*. 

service  of  summons  for  infant  on 435 

may  tme  to  anilnl  marriage  of  child  under  age  of  consent 1744 

accounting  when  acting  as  guardian  in  socage 24T2 

Parties. 

I.  Capacity  to  sue  and  DBrBito. 

real  party  in  interest  to  sue 449 

married  woman  sues  or  defends  as  if  single 480 

infant  entitled  to  sue 468 

infant    plaintiffs   and   defendants,    see   "  Guaboians;  "    *'  Im- 

FANTS.'* 

prosecuting  or  defending  as  poor  persons,  see  **  Pook   Bbk- 

SONS." 

one  or  more  suing  or  defending  for  all 448 

trustee  of  express  trust  definea 449 

may  sue  without  joining  befl<flctary • 449 

when  foreign  corporation  may  sue 1779 

two  or  more  executors,  etc.,  considered  as  one  person 1817 

of  committee  of  property  of  incompetent  person  to  sne ,  2340 

.   pf  temporary  administrator 3675 

npt  disqualified  to   testify 826 

testimony  of   party  adduced   for   adverse  party  may  b«   r*- 
' '  butted. , , , ^* . J  .S , . . 

•"'  im  ' 
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rarUM  ^  Contln«e««  *  -^^1 

II.    DSSIGNATIOM  or. 

'  how  designated  in  civil  action «...  8888 

summons  must  specify   names 417 

complaint  must  contain  names  oi  all .««...     481 

of  oefendant  by  fictitions  name 461 

ol  unknown  ^rsons  as  defendants 451 

in  justi  :e's  court 2884 

power  of  court  to  correct  names * 728 

to  add  or  strike  out  names 728 

mistakes  in  namea  cured  by  judgment  on  verdict,  etc 721 

of  public  officers  as , 1928 

in  condemnation  proceedings ^  3358 

III.    NbCXSSAXT    and   PBOPBl    TAXTIBS. 

state  may  be  made  defendant  by  reason  of  lien  for  transfer  tax.  447 

husband  not  proper  pslrty  in  action  for  wife's  tort 460 

for  damages  to  person,  pr<»perty  or  character  of  wife. .  460 

executors  who  have  not  qualified  not  necessary  parties 1818 

necessary  defendants  to  %ction  to  foreclose  mechanics'  liens. .  3402 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realty 1627 

who  may  be  joined  as  defendants  in  action  for  nuisance 1661 

to  action  to  determine  validity  of  probate  of  will 2668a 

necessary  parties  to  apjpeal  from  surrogate's  court 2573 

all  claimants  must  be  joined  in  action  by  attorney-general  to 

try  title  to  office,  etc 1864 

occupant  to  be  made  defendant  in  ejectment 1502 

defendants  in  ejectment  when  lands  not  actually  occupied...  1502 

pdceasary.  in  partition ' 1538 

members  of  class  as  parties  in  partition.  .4 1638 

proper,  in  partition,  at  election  of  plaintiff '. . .  1538 

in  action  for  dower  occupant  is  necessary  defendant 1587 

necessary  defendants  when  lands  not  occupied 1587 

persons  claiming  interest  are  proper  parties 1588 

owners  of  different  portions  in  severalty. 1580 

rV.  JoiNDSa  AMD   KOM-JOINDSa. 

joinder  of  claimants  as  parties  defendant  on  motion  of  de- 
fendant  i..... 820 

who  may  be  joined  as  plaintiffs 446 

as  defendants.  447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants. .     448 

united  in  interest,  vtriiieatidn  by 625 

trustee,  executor,  etc.,  need  not  Join  beneficiary 449 

person  refndng  to  join  as  plaintiff  to  be  made  defendant 448 

demurrer  to  complaint  for  misjoinder  of  fwrties  plaintiff 488 

for  defect  of  parties ; »< .  t408 

nersons  severally  liable  may  be  joined  as  defendants 464 

Joinder  of  persons  severally  liable  not  to  affect  defendant's 

Hrft  to  relief 465 

prosecution  of  action  against  defendants  served 466 

severance  of  action  on  entry  of  judgment  against  one 

or  more. ,^.-  466 

entry  of  jud^ent  against  one  or  more '  466 

failure  to  join  persons  jointly  Nable 467 

persons  jointly  liable'  regarded  as  one  in  action  against 

defendafrtfl  severally  TiaMe   r. . .     4R7 

Joinder  of  pkuntiff  with  sheriff  in  action  in  aid  of  attachment.    678 
.persona  claiming  interest  nay    be  joined    as  ^efMitants"'  in 

ejectment. ^ ^.. .., ..:;....;....  1603 

who  may  be  ioined  as  defendants  in  action  for  nuisance. ... . .  1661 

waiter  of  objection  of  nbh- joinder  of  public  officer. 1829 

non-joinder  or  misjoinder  not  available  to  defendant  in  action 

>  against  carrier  unless,  etc IMS 

loinder  of  Uenon  as  plaintiffs  in  action  to  forocloae  mechan- 
ics' licni.  •  . 8408 

to  I«?f9!»  iff  i^^f  owners^differcnt  fPftig»||f|49Tmft7t  Wf 
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INDEX. 
Partlea -^  Contlniaed.  .ti.r  ■•       -  > 

V.   BmXNOING  IN   ADDITIONAL   PAETISS. 

^  parties   neceMary   to  deterirtination   of  controTeray  nitiat    be 

brought  in 492 

person  interestod  may  apply  to  be  made  a  party 4S2 

supplemental  summons  to  be  served  on  defendants  brotight  in.     4S3 
proceedings  to  bring  in   parties  on  death  or  transfer  of   in- 
terest      700 

parties  necessary  to  partition  to  be  brought  in  in  action  for 

waste  against  co-tenant IflBT 

creditors  in  action  to  dissolve  or  annul  corporation 1807 

in  certiorari  to  review 3137 

after  appeal  from  surrogate's  oourt 2073 

additional  parties  may  be  brought  in  in  court  of  cUima 281 

•VI.    SUBStlTUTIOH    OF  PAKTIES. 

pending   actions  or   proceedings   not   affected   by   change    of 

name 241« 

new  name  may  be  substituted  in  pending  action  or  proceoding.  2410 

bond  or  undertaking  not  affected  by  changie  of  parties 81S 

appointment  of  administrator  on  application  of  party   to   ac- 
tion against  intestate   2060 

in  court  of  claims • 281 

on  transfer  of  interest • 750 

original  party  may  continue 750 

on  devolution  of  liability i 750 

of  representative  on  death  of  sole  party < 757 

continuance  of  action  against  survivors 798 

severance  of  action  on  death  of  defendant  jointly  and  aerer-    

ally  liable 758 

of  successor  when  only  part  o'.  cause  survives  to  or  against 

remaining  parties 750,    760 

of  defendant  on  interpleader 820 

person  entitled  to,  may  appeal , 1290 

appeal  not  heard  until  substitution. 1^0 

substitution  on  appeal   129^1290 

of  indemnitors  as  defendants  in  actions  against  sheriff. .   1421-1428 

of  party  in  interest  as  plaintiff  in  partition IM7 

on  death  of  party,  to  partition 15^8 

of  successor  of  officer  of  unincorporated  association 19^ 

successor  of  public  officer,  receiver  or  trustee  may  continue 

action. 788 

substitution     of     successor    of     public    officer,     receiver     or 

trustee 780,  1980 

of  defendant  in  place  of  sheriff  after  discharge  of  at- 

Uchment 710 

Partition. 

controversy  as  to,  may  be  subject  of  arbitration. . .'. 

petition  for  sale  of  property  of  infant  or  incon^Ktent  to  a^tatd 

action ' 

jurisdiction  of  county  court 340 

I.  Who  may  bring;  parties. 

".'•  when  action  may  be  brought. :..... 153E2 

action  by  remaindermen  subject  to  estate  in  possenion 1533 

infant  may  bring  by  authority  of  surrogate 1534 

majr  maintain  in  his  own  name 1880 

by  hair  »>r  partition  of  deviaed  property. .« 1537 

necessary  parties • 1588 

members  of  class  as  parties '•  •  -  J^ 

who  may  be  plaintiff.. •''r'"JA * JSS 

,  .. ,         proper  parties,  at  election  of  plaintiff JW 

lienor  may  be  made  party. . ..... . .  • . ;  -;  ...  •  * ;  * ■»*»J».  J^ 

appointment  of  guardian  ad  Mem  for  infant . .  - IWJ 

fccurity  by  guardian  ad  Ittem ' J» 

cinnot  bt  vaived •  •  •  !»• 

laM 


i 


INDEX. 

PArtltlon  —  GoBtiniaed. 

L  Who  may  bung;  pasties  —  Continued.         •«••-«•  i.«.- 

mibstitution  and  supplemental  sunmona  on  dcsti IMI 

atate  jnay  be  made  party  defendant • •  16M 

.    aummona  may  be  Mrved  on  anomeygentral  lor  atate.  • 15M 

II.  Summons;  plsaoing;  tbial. 

service  of  summons  on  unknbwn  owners 1541 

property  .to  be  described  with  common  certainty. ; 1542 

complaint  to  state  interests  of  parties -. . .  1542 

to  allege  that  no  executor  or  administrator  of  deceased 

owner  appointed 1588 

aaawar  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint I5i8 

claim  of  title  of  co-defendant 1548 

triable  where  psoperty  situated MB 

issues  of  fact  triable  by  jury 1544 

preference  of  actions  tor ; . .'.' 791 

on  default,  etc.,  title  to  be  ascertained  by  court  "before  inter* 

locutory  judgment 1546 

isiterlocutory  judgment. 1546 

recording  judgment  in  each  county  where  lands  are 1605 

additional  allowance  to  plaintiff 8262-8254 

when  action  settled  before  judgment 8262,  8264 

computation 8262 

surveyors'  and  commissioners'   fees 8290 

adjustment  of  rents  or  profits  between  parties 1580 

III.  Com  MISSION  BBS  to  maxb  pabtition. 

appointment 1540 

oath 1650 

removal 1560 

appointment  to  fill  vacancy 1550 

to  make  partition,  or  report  that  same  improper 1551 

may  employ  surveyor  1552 

all  must  meet,  but  acts  of  majority  valid 1554 

report 1554 

Ices  and  expenses   1566 

to  be  taxed  and  paid  by  plaintiff 1555 

confirming  or  setting  aside  repcMrt.  ..>....;.; 1566 

final  judgment  on  report 1567 

in  action  by  iafant  plaintiff 1534 

IV.  Actual  pabtition.  .     . 

"  distinct  parcel  "  defined   « .  ^ 8848 

when  partial  partition  directed . : 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 

Uincd 1547 

severance  of  action,  when  partial  partition  directed 1547 

setting  off   shares  in   common 1548 

actual  partition,  when  to  be  directed , 1546 

division  into  parcels   and   allotment 1652 

designating  boundaries  of  separate   parcels 1552 

lien  attaches  only  to  part  assigned  to  share  charged  with  lien.  1540 
division  when  dower,  curtesy,  or  estate  for  liie  or  years  exists 

in  undivided  share    1553 

division  among  remaindermen  or  reversiontrs 1563 

against    whom    final    judgment,    making   actual    partition,    is 

conclusive.  ,  . - '^SI 

judgment  to  direct  delivery  of  possession 1568.  167B 

order   to   sheriff   to  deliver  possession  when  distincl  parcel 

allotted .^ k 1675 

compensation  to  equalize  %'•'•: ^^^ 

not  awarded  against  unknown  party  or  against-  infant, 

unlets,  etc  .  ••.jt--- IWI 

188T 
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r»rtltl«n  —  CoBtiiincd. 

.  IV.  Actual  TAMJinou  —  Continued. 

costs  on  judgment  for •••*••••«••••••••«••••«••       ^^ 

coUectaon  oi  cotta  againit  unknown  oiwaeM. *•••••••••••••••  U09 

V.  Sum, 

L  When  directed;  procedure, 

when  to  be  directed * IMS 

when  ordered  in  acUon  by  remaindermen «....  1533 

modification  oi  interlocutory  judgment  on  report  that  par- 
tition cannot   be  made VSidO 

interlocutory  judgment  for,  on  report  of  commiaaiouei  s .   1B6& 

to  be  made  by  referee  or  sheriff 1560 

protection  of  righta  of  unknown  ownera 1S12 

when  credit  allowed  for  purcbaseHnoney 1573 

mortgage  to  secure  purchase-money.. 1574 

separate  securities  to  county  treasurer  and  owner  of  full 

age *.. 1579 

report  of  sa)e    , . , 1579 

final  judgment  confirming 1577 

parties  on  whom  final  judgment  confirming  is  oonelnsivc.  1877 

payipent  of  costs  and  expenses 1579 

judgment  confirming,  may  direct  delivery  of  possession . .  1675 

officer  making,,  to  pay  taxes*  etc.^ 1676 

judgment  to  be  entered  in  county  where  property  situ- 
ated.  .  .  ,  len 

Satisfaction  of  liens. 

direction  for  sale  free  from  lien  of  debts  of  decedent.  1538 

proceeds  to  be  paid  into  court. « 1538 

withdrawal  of  shares  of  proceeds 1538 

reference  to  inquire  as  to  liens 1S61 

publication  of  notice  to  profve  liens 1561 

report  of  referee 1562 

pairment  into  court  to  satisfy  liens  on  aharea 156S 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  undivided  shares.  1565 
proceedings  to  settle  liens  on  shares  not  to  delay  pay- 
ment to  other  parties 1566 

payment  of  liens  on  shares 158l> 

final  judgment  .confirming  sale  bara  lienors  failing  to 
prove  lien   after   notice 1B78 

8.  Dower  interests, 

sale  when  dower  ri^t  exists  in  entire  property 1567 

free  from  dower  right 1568 

payment  in  gross  in  satisfaction 1868,  1568 

investment     of     one-third     proceeds      for     benefit     of 

dower 1568,  1568 

protection  of  inchoate  right  of  dower  and  future  estates.  1578 
release  to  husband  of  inchoate  right  of  dower. 1571 

3.  Distribution  of  proceeds. 

how   awarded   15Si.) 

duties  of   officers   making   sale 1580 

payment  or  investment   of  interests  in   remainder  or  re- 

Tersion.  ISm 

shares  of  uifants .\ 1561 

Investment  of  shares  of  unknown  and  absent  owners 1582 

distribution  of  shares  of  unknown  Owners , . ,  1582 

Inveatment  of  proceeds  paid  into  court  for  benefit  of  ten- 
ant for  life  or  doweress fggK 

•ecurity  to  refund  shares  paid  over TSfH,  158B 

•etion  on  security  to  refund  share  paid  oyer.  .• ISM 

presumption  of  death  of  unknown  hdrs  when  money  paid 
into  court m.    8i| 


INDEX. 
Partition  —  Comtlniaed.  •  .    .   i 

VI.    Of  lands  op  infants  and   HfCOMPEnXTS  by  AGWUlttlfT. 

application  by  guardian  or  committee  for  authority ISfiO 

contents  of  petition 1^ 

notice  of  application .'.".'.*."!.'.'.'.'!.*.*  1891 

to  superintendent  of  state  institution !!."..!!!.'  1590 

court  may  authorize  partition 1592 

authoritv  to  guardian  or  committee  to  execute  releases..!!!!  1592 

effect  of  releases 15^3 

Vn.  In   ACTION    FOE   WASTE  BT   JOINT   TENANT. 

when   entitled   to   partition 16S6 

interlocutory  judgment  for  1657 

reference,  etc.,  to  ascertain  rights  and  interests 1657 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  from  defendant's  share 1658 

Partners. 

partner  of  defendant  may  apply  for  discharge  of  attachment. ...     693 

undertaking. 694 

application  for  release  of  property  from  levy  against  partner! !!  1413 

levy  of  execution  on  interest  of  partner  previously  atUched 1415 

partner  cannot  separately  compound  partnership  debt  before  dis- 
solution   J942 

non-joinder  or  misjoinder  of  defendants  in  action  against  firm 

engaged  in  transportation   . . , . ; 1045 

filing  statement  of  names,  of  partners  engaged  in  transportation.  1945 
separate  action  against  partner  not  sued  or  served  in  original 

»«|t 1946 

continuance  of  business  during  action  for  dissolution,  account- 
ing,  etc 1947 

powers  of  court  in  actipn  for  dissiohition.  accounting,  etc 1947 

execution  of  consent  to  discharge  of  insolvent  debtor ......  2155 

service  of  justice's  summons  on  managing  agent  of  non-residents.  2879 

Patent*. 

See,  alsio,    *'  Letters    Patent." 
authenticated  copy  of  foreign  patent-  admissible  in  evidence. : .    -956 

Paynient. 

presumption    of   payment    of   jud^ent 376 

partial,  avoids  presumption  of  satisfaction  of  judgment 376 

Payment  Into  Conrt. 

discbarges   depositor   from    liability 743 

comptroller,  to  supervise  administration  of  funds 744 

conptroller  to  institute  proceedings  to  enforce  judgments,  etc.     744 

comptroller  may  examine  books,  etc.,  of    banks,  etc 744a 

compelling  transfer  from  banks  to  county  treasurers 744a 

transfer  of  money  and  securities  to  county  treasurers 74& 

.  designation  of  banks  of  deposit 746 

court  may  direct  payment  of  funds 747 

investment .  of  funds  , 747 

title  to  securities   749 

actions^  on  secnnties  749 

transmission  of  title. to  successor  in  office 750 

payments  to  be  made  only  en  certified  copies  of  orders 751 

custodian's  books  of  account  ^ ' 752 

annual  report  of  custodian   753 

presumption  of  deaith  of  unknown  heirs 841 

enforcement  of  judgment  directing 1241 

eommissions  of  county  treasurer 3821 

leave  to  sue  on  county  treasurer's  bond  for  failure  to  pay  over 

noney  on  order  of  court 1887 . 

hoiw  made  in  city  court  of  New  York 8164 
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Payment  into  Court  —  Continued. 

on  tender  after  suit ?3J 

notice  of  deposit T32 

to  effect  cancellation  of  notice  of  pendency. 1671 

ta  partition,  on  sale  tree  from  debts  of  deceased  owner 1538 

to  satisfy  liens  on  shares 166 

application  by  lienor  for  money 1564 

payment  and  satisfaction  of  liens  on  lands  sold 1566 

foreclosure  by  action ;   surplus  moneys 1633 

of  amount  due  and  costs  on  dismissal 1634 

after  judgment  to  stay  proceedings. 16S 

foreclosure  by  advertisement ;  surplus  on  sale 2404 

petition  of  claimant 2405 

notice  of  application 2403 

when  and  to  whom  application  to  be  made 2406 

?>rder  for  distribution   2407 

reference  of  application  24(Xi 

when    letters    issued    on    decedent's    estate    withia    four 

years 2408 

in*  surrogate's  court,  to  be  made  to  county  treasurer g37 

control  of  surrogate  over   2SUK7 

docketing  decree  directing  2553 

amount  of  debt  not  due  when  account  settled 2745 

of   legacv    or   distributive   share   of   infant   who   has   no 

general  guardian 2746 

proceedings  of  real  property  sold  to  pay  decedent's  debts.  2769,  278S 

surplus  money   on   foreclosure   within    four   years  of    is- 

suing  letters 2798 

how  distributed 2T» 

as  security   for  cancellation  of  notice  of   Us  pendens  in   cred- 
itor's action 1674 

in  action  to  foreclose  mechanic's  lien 3413 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages  2116-2118 

compensation  awarded  in  condemnation  proceeding 3871 

Penalty. 

I.  Whbn  xkcumbd. 

not  incurred  by  act  conforming  to  decision  of  appellate  di- 
vision before  reversal   1961 

for  disobedience  to  subpoena 86B.     865 

to  notice  of  commissioners  of  jorors  of  New  York  to 

testify  to  liability  to  jury  senrice lOB 

for  omission  of  clerk  of  court  in  Vew  York  to  oertify  failure 

to  personally  serve  majority  of  panel 1107 

for  refusal  of  information  to  commissioner  of  Jurors  of  New 

York 1121 

by  juror  for  taking  gift  or  bribe ,  1198 

for  bribing  or  making  gift  to  ^uror 1194 

for  taking  illegal  fees   3282 

by  attorney  for  deceit;  treble  damages lO 

for  wilfully  delaying  action ;  treble  damagea 71 

for  lending  name. 72 

for  neglect  of  clerk  to  docket  judgment. 1248 

by  county  clerk  for  not  recording  order  appointing  recetTer.  2470 

by  sheriflf  for  irregularity  in  sale,  of  realty  on  cxecutioa 1496 

for  wrong  delivery  of  chattel  taken  in  replevin 1707 

for  illegal  sale  of  liquors  in  jail 125 

for  removing  notice  of  sale 1386»  277^  3090 

for  false  oath  of  creditor  of  insolvent  debtor 21Sj 

for  wrong  delivery  of  chattel  replevied  in  justice's  court .  290 

for  refusal  to  discharge  debtor  taken  in  execution  oo  jnatite's 

judgment < 309S 

for  suffering  animals  to  stray,  see  '*  Strays."  

to  owner  for  wilfully  setting  animal  at  large • •  8090 

1240 


Penalty  —  Contlniied.  '  •  • ' 

I.  Whew'  incukrcd  —  Continued. 

habeas  corpus:  for  refusal  to  obe\'  writ  to  bring  up  to  testify.  2014 
for  refusing  to  issue  writ  to  inquire  into  detention....   22020 

for  disobeying  order  for  discbarge 2049 

for   illegally  recommitting  discharged   prisoner    2061 

for  concealing  prisoner  to  avoid  writ * 2052 

for  aiding  in  concealment  to  avoid  writ 2053 

for   refusing  copy   of   warrant'  or^  tnaKidate   to  dofeaia  i 
prisoner  .    .    , \ 2066 

•1.  Actions  for.  .  ..      ^   •  , 

1.  General  provisions. 

limitation  of  action  for  penalty  to  person  aggrieved 383 

for  penalties  to  the  state 884 

where  any  person  may  sue 387 

for  penalties  against  directors  and  stockholders  of 

banks   and   moneyed   corporations    304 

joinder  of  causes  under  fisheries,  game  and  forest  law...     484 

joinder  of  causes  under  agricultural  law 484 

order  of  arrest  in  action  to  recover 549 

triable  where  cause  arose , .     968 

place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 963 

of   actions    for   penalties   for  trespasses  on   forest 

preserve 968 

collection    of    penalty     in     forfeited    recognizance,     see 

"  Recognizamces.'* 
by  officers  of  county,  town,  etc.,  to  recover  statutory...  1926 

1926 

barred  by  payment  of  fine  in  mandamus 2060 

costs  when  recovery  by  state  is  less  th%n  $50..,-.,.,,^.,  ^M 

jurisdiction  of  justice  over  actions  for "  ^SSZ 

order  of  arrest  in  justice's  court 2896 

indorsement  upon  execution  on  justice's  judgment ,.  3026 

confinement  on  execution  against  person  on  judgment  for.  3062 

jurisdiction  of  Albany  city  court    3228 

of  Troy  justice's  court   3228 

2.  Action  by  state  for. 

by  attorney-general  or  district  attorney ••  .r. . .  w . « .  1968 

to  be  brought  in  name  of  people 1984 

concurrent  jurisdiction  of  supreme  and  justice's  courts. .  1962 

disposition  of  money  recovered 1968 

reference  to  statute  to  be  indorsed  ,on  sunimons 1Q6^ 

recovery  when   statute  imposes  amount  hot  'exceeding  i 

specifted  sum 1964 

district  attorney  to  pay  collections  to  county  treasurer...  1967 
to  render  account  of  collections ,.,^ Jij^ 

Sk  Action  by  private  person  for. 

person  specially  aggrieved  may  sue , .  1893 

when  common  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  of  court.   1894 
summons  in  action  by  .common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1895 

•  cannot  be  countermanded   .*. .   1895 

previous  collusive  recovery  not  a  bar t . . . .  1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery   where    statute   imposes    penalty    not    exceeding 

specified  sum ^, •••..». . •  1698 
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falidy  testifying  at  trial  of  claim  of  tUrd  party  to  ^.^^ ^ 

aeased* .«..•     IM 

false  mtespretation  by  interpreter  of  city  court  of  New  York. ..    334 

swearing  falsely  in  any  form  is fBL 

false  swearing  as  to  qualifications,  etc,  of  jurors  in  New  Yorit 
county. •••••  US 

Perpetwmttoa  of  TeatlmoaT* 

See  "  DETOstTiONs;  "  "  £vidbnci»  VIL** 

PeraoaaJ  lajwrr* 

defined SMS 

no  appeal  to  court  of  appeals  from  unanimous  afirmanee ISA. 

limitation  of  actions  for  damages SB 

for  personal  injury  resulting  from  negligence 381 

joinder  of  causes  of  action  for 464 

pleading  matter  in  mitigation  of  damages SOS 

proof  in  mitigation  of  damages 636 

order  of  arrest  in  action  for 54B 

warrant  of  attachment  in  actions  for €35 

tender  after  suit  in  action  for 731 

no  abatement  by  death  after  verdict 764 

physical  examination  of  plaintiff 873 

deposition  of  hospital  physicians  in  action  for 83S 

claim  for  damages  not  assignable IStfO 

jurisdiction  of  justice  of  actions  for 2HC 

order  of  arrest  in  action  in  justice's  court 2SW 

Assessment  of  damages  on  application  for  Judgment  by  default. .  1215 

Pevsoaal  PropertT* 


•  injury  to  property  "  defined 
erm  defined  in  surrc 


term  defined  in  surrogate's  practice ••••••••  3S14 

limitation  of  actions  tor  injury  to 382 

against  executors,  etc.,  for  taking  or  Injuring... •••....     383 

joinder  of  causes  of  action  for  injuries  to 484 

order  of  arrest  in  action  for  dama^  to 549 

warrant  of  attachment  in  action  in  justice's  court  for  Injury  to.  2005 


Plistrmsielota. 

exempt  froi 

proof  of  exemption  '  1062,  1138 


exempt  from  jury  service 1000^  lOffl,  1137 

of  of 


Phyfleal  Exsunliisitloii. 

of  plaintiff  in  action  for  personal  injuriea. • 8n 

l*liraiel«iio* 

appointment  of,   for  jails ••••..    131 

order  of  arrest  in  action  for  auilpractice 5tt 

not  to  disclose  professional   information 8S4,    891 

may  testify  when  validity  of  wilt  at  issue 831 

testimony  of  hospital  pfiysician  in  action  for  personal  injuries 

to  be  taken  by  deposition 890 

reference  to  take  deposition  of  hospital  physician 896 

order  for  subpoena  to  hospital  physician 836 

service  of  subpoena  oa  hospital  physician 8K 

exemption   from  jury   service 1030,  lOtaO.  1127 

proof  of  exemption   1082,  1126 

misdemeanor  to  give  false  certificate  to  juror  in  New  York....  11» 

false  certificate  to  juror  in  Kings  county  a  misdemeanor lUQ 

professional  instruments,  furniture  and  library  of  hooaehoMer 

exempt  from  execution  , ««•«..,••  1301 


ZNPBX. 


Pilots. 


preference  of  actions  against  commissioners  of.  In  dty  of  Kew 

York :. Til 

cxenmt  from  jnry  service 1061,  1127 

proof  of  exemption  1062,  1128 

PlSitBtltf. 

See  "  Appearance;  "  "  iNrANTs;  "  "  Paetibs." 

PlrsidlBff. 

See    "Answbe;"    "  Compjlaint; '*    "  Duf uekek;  "    "RBtLT;" 
"  Veeipication." 

L  Gen  SEAL  peovisions. 

certain  pleadings  may  be  ordered  to  be  destroyed 21 

must  be  in  English  language  22 

use  of  abbreviations 22 

numbers  may  be- expressed  by  figures 22 

application  of  ^Hmral  provisions 518 

liberally  construed 519 

to  be  subscribed  620 

in  marine  causes  in  N.  Y.  city  court  may  be  oral  or  written.  8186 

time  of  service  ..«*.■ 520 

in  city  court  of  New  York.... 8166 

relief  between  co-defendants 521 

service  of  answer  on  co-defendant 621 

court  may  order  bill  of  particulars. 681 

frivolous, —  judgment  on 587 

notice  of  motion  on,  in  N.  Y.  city  court. « «...  3101 

sham  defences  to  be  stricken  out 588 

notice  of  motion  on,  in  N.  Y.  dty  court 8161 

irrelevant,   redundant  and   Scandalous  matter  to  be  stricken 

out. 545 

indefinite  and  uncertain  allegations 546 

motions    for   judgment    on   pleBdsngs 647 

if  order  of  arrest  issued,  plaintiff  must  prove  allegation  of 

fraudulent  misappropriation 549 

allegation  of  fraiid  must  be  proved,  when  order  of  arrest  is- 
sued for  fraud 649 

supplying  lost  f>liftadings   726 

reiiet  from  delaiiU 788 

to  be  filed  824 

striking  out,  for  disobedience  of  order  to  discover  books,  etc  806 

tor  disobedience  to  subpcona 863 

when  issue  arises 068 

of  law 964 

of  fact 964 

cepT  to  be  furnished  to  court  or  referee  on  trial 961,  1018 

to  be  inserted  in  judgment-roll *». 1287 

notice  of  motions  on,  in  N.  Y.  city  court 3161 

II.  Veeipxed  pleadings.     See,  also,  "Veeipication." 

when  verification  required 628 

allegations    deemed    made    on    knowledge    unless    otherwise 

stated 524 

denial  of  knowledge   or  information  deemed  allegation  that 

person  verifvinc  has  none '. 624 

denials  and  allegations  must  be  stated  to  be  made  by  party. .  624 

term  "aifidavit'^  includes  verified  pleading 8848 

ni.  Vaeiamce. 

when  material ^••.•« 888 

proof  of  prejudice  necessary • 689 

amendmeaC  diacretiooary. «.... • 689 

Immaterial  variances •..••..... 540 

dsstingaished  from  failure.of  proof. ...••••••••••••••••••ft*  641 

t34S 
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PleadlttiT  —  €?ontin«cd« 

IV,  Amendment  of  pleadings. 

of  course. ••••     5€2 

for  delay 543 

amended  pleading  to  be  served M3 

effect  of  failure  to  answer  or  demur  to  amended  pleading. . .    A43 

mistakes  in  names,  sums  of  money,  dates  and  description  of    

property  cured  by  judgment  on  verdict,  etc T21 

omission  of  necessary  averment  cured  by  judgment  on  ver- 
dict, etc '.'. .     T2l 

mispleading  or  insufficiency  cared   by  judgment  on  verdict, 

etc 721 

power  of  court  to  amend  b^  inserting  material  allegation....     72S 

by  conforming  pleadings  to  proof 723 

court  may  direct  action  to  retain  place  on  calendar 723 

order  of  court  required,  except,  etc • 727 

power  of  referee  to  allow  . .- 1018 

to  allow  at  trial lOlS 

to  allow  a  party  to  plead  anew  at  trial 1018 

•V.  Supplemental  pleadings. 

wbien  allowed 544 

court  may  direct  that  action  retain  place  on  calendar 723 

on  substitution  of  party  on  death  or  transfer  of  interest. . . .  760 
no  extension  of  time  for  making  supplemental  complaint  on 

death  or  disability  of  narty 784 

in  action  for  waste  after  judgment  of  partition 1657 

VI.   JolNDEE.  OP  causes. 

demurrer  to  complaint  for  misjoinder  of  causes « 488 

when    permitted;  generally  .; * 484 

causes  to  be  separately  stated  in  complaint i . . . .     482 

when  action  relates  to  real  property 1687 

in  replevin 1®*? 

in  action  by  people  against  same  defendant 198^ 

in  justice's  court   < M87 

of  grievances  in  alternative  mandamus 2076 

VII.  Specific  pleas. 

how  presumption  of  payment  of  judgment  pleaded 9T8 

limitation  of  actions •• 413 

private  statute 530 

account ....; • 531 

judgment * 532 

conditions  precedent !^ 

instrument  for  payment  of  money S^M 

In  mitigation  of  damages 636 

plea  of  justiAcation   in  libel   and   slander   does  not  bar  cri* 

dence  of  mitigating  circumstances 53S 

s  VIII.  In  specific  actions. 

Against  execiUor*  and  administrators. 

first  served  or  first  appearing  to  answer  complaint 1817 

separate  answers  by,  only  allowed  by  direction  of  court.,  1817 

w  lack  of  assets  not  to  be  pleaded  in 'action  against 1824 

executor,  etc.,  not  personally  liable   for  debt  for   falsity 
of  pleading. 18S1 

By  or  against  corporations. 

allegation  of  incorporation  in  complaint 177S 

when  corporate  existence  ^ut  in  issue  by 1776 

waiver  of  misnomer  by  failure  to  allege  in  ansiN^«r 1777 

extension  of  time  to  answer  or  demur  in  action  '<m  trill 

or  note. * .  i. 1776 

order  for  trial  to  be  served  with  answer  in  action  on  bill 

or  note. , .  .-•  1111 

l?44 
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neadtaff  —  Continaed.  ■  -.  ^    ' 

Vni.  Ik  SPECIFIC  ACTIONS  — Continued.        •>»   •■    ••«••'   '   :»Miu.i.»*i 
Creditor's  action  against  htirs,  tie. 

description  of  lands. • ••••••••••• 1061 

Dower, 

description  of  property  in  conq>laint..*...»..« •••••••••  1000 

complaint  to«8et  forth  name  of  husband »••  •• 1000 

Jct^nt  debtors, 

complaint  in  action  to  char||[e  joint  debtors  not  personally 

summoned  in  previous  suit 1988 

answer. « 1888 

Libel  and  slander. 

applicatton  of  defamatory  words 080 

plea  of  justification  does  not  bar  evidence  in  mitigation..     685 
in  slander  special  damages  need  not  be  alleged  when  un^ 
chastity  imputed  to  woman 1800 

Mandamus, 

oral  pleadings ....,  aCjQP 

rules  of,  applicable  to  alternative  writ  and  return.  1X79,*  avri 

2080 

writ  and  return  cannot  be  stricken  out  as  sham 2080 

joinder  of  grievances  in  alternative  mandamus, .,,.)•••»  ^i^O 


'Matrimonial  actions, 
counterclaim  in 
requisites  of  complaint  in  action  for  separation. 


counterclaim  in  action  for  divorce  or  separation .^219 


Partition, 

complaint  to  allese  that  no  executor,  ctc»  of  deceased 

owner  appointed. » 

description  of  property  in  complaint 1042 

complaint  to  state  interests  of  parties , 1042 

answer  may  controvert  interest  of  plaintiff 1048 

statement  of  defendant's  interest  in  complaint. . . .  1048 
claim  of  title  of  co-defendant •  1048 

Prohibition, 

not  allowed.  •  ...« 2088 

Replevin, 

joinder  of  causes  • 1088 

stating  title. ....,,..  1720 

allegation  of  wrongful  taking  in  complaint..'.'.'.*'. .t'lTZI 

of  wrongful  detention  in  complaint 1721 

answer  may  set  up  title  in  third  |>erson .-. .  1728 

allegation    in    answer   of   possession   of   land   on    which 

chattel  was  distrained  doing  damage. «..« »..  1724 

To  determine  claim  to  real  property, 

'  allegations  of  complaint   • ^•••••••^••••.•^•*  1088 

IX.  In  soaaoGATss'  courts. 

petition  or  answer  may  be  presented  ora3Iy»... •.•«•»» 2688 

written,  and  verified  pleading  may  be  required. ••••••••»....  2088 

by  whom  verified  - ••..•••••••••••**••••.•  2084 

of  verification « ••• *•••••••  2fliM 

1245 
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X.  In  jvbticbs'  courts. 

may  be  orai  or  written .•«•••«.•••••«•• SMO 

general  rules 2M0 

enumerated.  .  .   ,<, 2935 

setting  forth  account 2941 

instrument  for  payirtaeht  of  money 2941 

-    complaint.  .  .   •. 

joinder  of  causes  

answer 

denials.  .  . 2938 

demurrer , • .' 2988 

axpenameot  on  decision  of  demurrer 2999 

bill  of  particulars 2942 

immaterial  variance  to  be  disregarded 2943 

amendments 2944 

counterclaims 2M5 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  plead  counterclaim  bars  action 2947,  294S 

judgment  upon  counterclaim    2949 

answer  of  title  to  real  property   2951 

verification   (see  Act)    968 

interest  of  pledgor  may  be  sold  on  execution 1412 

P<ai««  Cottrts. 

are  not  courts  of  record •••»••••••«••••         9 


JPpHc*» 


exempt  from  jury  service  in  New  York  city 1061,  1127 

proof  of  exemption    t062^  1128 


county  superintendent,  etc.,  may  sue  upon  caust  arising  before 

his  term 1926^1928 

-  actions  against  overseers,   etc.,   on   causes  arising  before  their 

term 192T,  1928 

*  'overseer  or  snperinttodent  may  apply  for  appointment  of  com- 
mittee for  incompetent  person 2384 

fine  for  contempt  in  justice's  court  to  be  paid  to  overseer 2875 

action  by  overseer,  etc.,  for  penalties  for  suffering  animals  to 

stray 3062 

payment  to  overseer,  etc.,  of  penalties  for  suffering  animals  to 
stray 3082 

Fboir  Persosis. 

who  are. 468,  459 

requisites  of  petition  for  leftve  to  sue  as 459 

.  eoateots  of  order  granting  leave  to  sue  as. 46D 

not  Jiable  for  costs  or  fees. 461 

action  not  stayed  for  non-payment  of  costs  of  former  action. . .  461 

annulling  leave  for  misconduct  or  delay ..,..,....  462 

defendant  may  apply  to  defend  as 468 

petition  by  defendant  for  leave 464 

proceedings  on  defendant's  petition  for  leave 466 

cannot  prosecute  appeal  as 466 

may  oppose  appeaV  as 466 

oosts  in  lavofi  of,  to  be  paid  to  attorney. 467 

security  for  costs  not  required  when  plaintiff  an  infant. . . .  469.  3268 

pdpiiTaltlom. 

certificate  of  director  of  census  admissible  in  evidence 944 

1246 


See.  aliob  "  Kail.** 

acrvice  o£  papers  by  mail. ,.,•••• •... T9T 

double  time  when  papers  served  by  mail..... 706 

time  for  service  of  notice  of  trial  by  mail TOB 

deposit  of  papers  in  branch  post-office  in  New  York  city 801 

Po'vrev  ef  Atteraey* 

satisfaction  of  judgment  by  attorney  in  fact • 1360 

Pewera» 

executors  qualifying  may  exercise  power  of  sale,  etc 2648 

Preferred  Csiuses. 

when  order  necessar>   ...., 708 

service  of  order 796 

motion  for,  in  New  York,  Kings,  Queens  and  Erie 796 

claim  of  preference  in  note  of  issue 706 

vacating  order 798 

order  tor  preference  not  appealable 706 

causes  preterred  bv  general  rules  of  practice 701 

by  special  order  ot  court 701 

parties  suing  in  representative  capacity  as  sole  plaintiff  or  de* 

fendant 791 

death  of  party  pending  the  action 701 

criminal  actions. 700 

by  people  to  recover  pubUc  funds 780 

by  or  against  state  or  officer  thereof 791 

by  or  against  New  York  dty  and  its  health  officers 791 

by  or  against  commissioners  of  pilots  in  New  York  city 701 

by  or  against  towns  or  counties • .  791 

against  sheriff 791 

on  undertakings  to  sheriff « .  7U. 

on  undertakings  on  appeal  to  court  of  appeals 791 

on  notes  and  bills  of  corporation 791 

against  corporations  issuing  bank  notes,  etc » . . .  ^% . « .  Tflt 

for    dower    791 

for  absolute  divorce 791 

for  libel   or   slander    791 

for   partition    791 

to  revoke  probate  of  wills   791 

to    construe    wills    791 

mandamus   or    prohibition    792 

marine  causes  in  N.  Y.  city  court » .  3180 

to   determine   conflicting  claims   to   compensation    for   property 

taken  for  public  use   3878 

appeals  involving  title  to  office 229 

from  court  of  claims    278 

from  judf^ent  declaring  statute  unconstitutional •  791 

from,  decision  of  surrogate   * . . .  791 

to  court  of  appeals  from  unanimous  affirmances  by  ap- 
pellate division   791 

second  and  subsequent  to  court  of  appeals 100 

Prencrlpttoa. 

See,  also,  "  Limitation  of  Actions." 
easement  for  encroaching  wall  created  by  lapse  of  two  years 

without  action   1400 

Press  Annoelatloste. 

telegraph  operators  and  reporters  exempt  from  jury  duty,  1080.  1061 

1127 
Preawmptioas. 

See,  also,    "  Eviocnce." 

possession  presumed  from  legal  title   8Qg 

occupation  presumed  to  be  under  legal  title 888 

continuance  of  relation  of  landlord  and  tenant 878 

satisfaction  of  judgment 876 

pleading  presumed  payment  of  judgment  878 


INDEX, 

FresvmptioiiS  —  Continued. 

seal  presumptive  evidence  of  consideration 9M 

of  death  of  unknown  heirs,  when  money  paid  into  court Ml 

^    >       of  death  4From  continued  absence. 841 

of  jurisdiotion  of  surrogate i 247J 

Prtntera. 

affidavit  of  publication  of  summons 444 

of  notices,  ^c ^t*.* » flOt 

,  fees  of , '. 3317 

Prlaonem. 

See  "Arrest;"  "Execution;"  "Imprisonmbht;"  "jAas." 
care  of  property  of  j^rson  confined  for  crime,  see  "  Ceimk  ajio 
Criminals." 
Prf-rlloffe. 

from  arrest,  see  "Arrest." 

privileged  communications,  see  "  Evidence;  "  "  'Witnsssks." 

Probnte. 

of  heirship,  see  "  Heirs." 
of  wills,  see  "  Wills." 

PrcMseas. 

.    .        power  of  court  of  record  to  make  new  process. 7 

abuse  of,  a  civil  contempt 14 

must  be  in  name  of  people , 22 

in  English  language 22 

tested  in  name  of  judge 2S 

when  returnable 2S 

must  be  filed  with  return  thereto S3 

subscribed  or  indorMd  with  name  of  oflBcer  or  attorney. .  24 

not  void  for  lack  of  seal  or  error  in  teste,  unlets,  etc 24 

^           order  of  court  required  for  amendmeqt 727 

execution  is 13A4 

Proela^ntlon. 

■  by  foreign  executive,  how  proved M3 

Prohtbttlon. 

a  sUte  writ Ittl 

for  general  provisions,  see  "  Writs." 

alternative  or  absolute 2Q91 

writ  of  consultation  abolished 2100 

preference  of 78C 

costs  not  exceeding  $50   and  disbursements  to  be  awarded   as 

on  motion tiW 

final  order  to  be  reviewed  only  by  appeal 2101 

stay  of  execution  pending  appeal  2101 

who  may  grant  stay 2102 

how  time  extended t 2108 

I.  Altbrnativb  writ. 

on  what  proofs  granted   2001 

notice  of  application   2091 

granted  only  at  special  term  except  where  otherwise  allowed.  2002 

when  appellate  division  may  grant. «...'»....... 2068 

alternative  writ  must  issue  first ,•..,«.)....  2M 

contents  of  writ    ..!....  20M 

when  to  be  made  returnable 2006 

method  of  service  2085 

absolute  writ  to  issue  on  failure  to  make  return 2008 

how  return  made    < i».'* \ '......-..»... .  2006 

failure  to  make  rttnm  punishable  as  conlnnpt 2006 

objection  to  sufficiency  of  papers  may  le  taken  in  return 2007 

motion  to  set  aside   *««..»V4*i«.«- 26Bf 

when ^ verification   required  to  return. «..,.., 2006 

adoption  of  judge's  return  by  party 2006 

pleadings  are  not  allowed 2000 

XZ4S 
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Prolilbltiun  —  Continued. 

I.  Alternative  writ  —  Continued. 

may  be  disposed  of  without  further  notice  at  terra  wncre  writ 

is   returnable 209fl 

notice  of  hearing  for  subsequent  terms   2090 

where   hearing  to  be  had    20!© 

controverting  r.ew  matter  in  return   20.'>9 

order  for  trial  of  questions  of  fact  by  jury 2099 

final   order 210O 

II.  Absolute   writ. 

alternative  writ  must  issue  first 2004 

final  order  on  alternative  writ  may  award 210l> 

to  issue  on  failure  to  make  return  to  alternative  writ 2096 

motion  to  quash  or  set  aside 2097 

PromlMNory   Xotcii. 

See   "  Rills  and   Notes;  "   "  Negotiable  Instruments." 
Property. 

defined    713 

ProvUlonal  Remedies. 

See.   also,   "Arrest;"   "Attachment;"   "  Injcmction;  " 
"  Receivers." 

not  impaired  by  removal  of  action  from  county  court 346 

gives  jurisdiction  of  action 416 

not    anected    by    siipnlemental    pleading M4 

order  to  deposit  or  deliver  rroncrty    717 

sheriff  may  take  property  for  deoosit  or  delivery 71S 

when   arrest,  injunction  and  attachment  not  to  be  granted  to- 
gether    719 

on  counterclaim 720 

appellate  division  may  grant,  when  applied   for  without   notice 

and   refused   below ;  •  1348 

in  action  to  char{(e  joint  debtor  not  summoned  in  previous  suit.  1940 

security  not  required  in  action  by  state,  municipality,  etc 1900 

liability  of  state,  municipality  or  officer  for  damages  caused  by.  1990 
Public   AdmlnlMtrator. 

when  to  be  cited  on  probate  of  will 2616 

to  be  cited  on  petition  for  administration  when  intestate  had  no 

next  of  kin 2663 

when  county  treasurer  to  be  ex  officio 2665 

county  treasurer  may  sue  in  name  of  office  without  other  au- 
thority    2065 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste 2M5 

powers    of    county    treasurer 206o 

county  treasurer  to  return  inventory 2665 

when  county  treasurer  of  Richmond  county  may  act 2665 

bond   of  county   treasurer 2666 

issuance  of  temporary  letters  to  county  treasurer 2Ci66 

notice  of  issuance  of*^  temporary  letters  to  county  treasurer. . . .  2666 
issuance  of  letters  to  person  entitled  after  temporary  adminis- 
tration to  county   treasurer    2666 

issuance  of  full  letters  of  administration  to  county  treasurer..  2666 

powers   of  county   treasurer   as  temporary  administrator 2666 

when  authority  of  county  treasurer   superseded 2667 

powers  and  proceedings  of  county  treasurer  as 2668 

payments  into  state  treasury    2068 

appointment  of,    for  county   of   Kings 2669 

when  letters  to  public  administrator  for  Kings  county  to  issue.  20C9, 
Pabllcatlon. 

false  and  inaccurate  reports  of  proceedings  are  contempts 9 

special   provisions   relating  to,   not   affected 3.340 

computation    of    time    of 787 

whep   no  newspaper  published  in  county 826 

where  printers  in  county  refuse  to  publish 3293 

afhdavit  to  refusal  of  printer  to  furnish 3294 

affidavit  of  printer  to 926 
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Publication  —  Contlnaed.  . 

fees   of    printers    ' ;    331i 

service   of  summons    by ^ 438-441 

on  unknown  owners  in  partition i&ll 

defendant  in  partition  cannot,  under  section  445,  defend  after 

judgment  by  default  on  service  by   publication 1557 

mode   of,    i.i  surrogate's   court. SZ^Xj 

of  order  to  present  claims  of  creditors 7Js«i 

of  general    rules    of    practice 18 

of  appointment  changing  place  of  holding  court 3Si 

of  cnange  of  place  for  holding  court  in  New   York  city 42 

of  appointment   of   special    and   trial   terms 2J3 

of  application   by   discharged   bankrupt   to  cancel  judgment. —    12^ 

of  notice  of  sale  of  realty   l«J7b 

of  judgment    annulling    corporation    l^ftlS 

of  notice  of  pendency  of  ejectment  for   property  escheated,  or 

forfeited   for   treason    1S*7S 

of  notice  of  execution  of  writ  of  assessment  of  damages...^ —    2l«* 
of  petition  for  discharge  of  person  imprisoned  under  execution.   'JZSM^ 

of  notice  of  application  to  change  name  of  corporation 1i4lZ 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolution 

of  corporation 2424 

of  citation    from   surrogate's   court 2r»2l 

of  notice  of  decree  revoking  probate  of  will 21353 

of  advertisement  for  claims  a^j^ainst  decedents'  estates 27l» 

of  summons  in  action  in  N.  \.  city  court 3170 

application  for  judgment  by  aefault  when  summons  served  by..    1216 
Public  Funds. 

order  of  arrest  in  action  for 3^ 

action  by  taxpayer  to   prevent  waste IftS 

action  by   people  to  recover 196» 

attorney-general    must    bring    197€ 

must  be  in  name  of  people IS** 

stay   of  other    actions 1970 

may  be  brought  in   foreign  courts 1071 

title  vests   in  people  on  commencement W72 

limitation ly^l 

disposition   of   proceeds 19T* 

application    by   municipality,    etc.,    for 1975 

Public  Healtli  Law. 

joinder  of  causes  of  action  for  penalties  under 4A4 

Public  Offloor. 

See  "  Officer."  *v 

<iueena    County.  ^" 

salary    of   court    clerks......^ ® 

compensation    of    court    crief Ul 

interpreters  in 5M 

court  officers,  messengers  and  attendants  in J© 

duties  of  court  ofhccrs,  messengers  and  attendants  in W> 

salary   of   court   attendants   in 96 

appointment   and   compensation   of   stenographer 35S.     359 

compensation   of  judges  for  services  rendered  in  selecting  and 

drawing   jurors,   etc. 1014 

notes  of  issue  and   notice  of  trial   in 977 

preference   on   calendar   in    ._ ._ 793 

service  of  subprena  from  N.   Y.  city  court  in 33S 

security    for    costs    in   county   court • 33^ 

mileage    of    jurors    3314 

Quo    AVar  ran  to. 

writ  abolished 19S? 

proceedings  by   information   in   nature  of,   abolished 1983 

relief  to   oe  obtained  by   action 1983 

action  to  be  brought  in  name  of  i)Cople 1984 

action  by  attorney-general  to  try  title  to  office.^ ' 1!HS 

to  try   right  to   exercise  corporate  franchise 1948 

to   forfeit   public  office,   civil   or    military ^ 194S 

to  try  right  of  foreign  corporation  to  exercise  privileges 

w^ithin  state 1948 

jch  Aer  of  relator  as  party  plaintiff 196tt 
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f|«e  Warranto  —  Contliiued* 

relator  to  give  security  for  costs,  etc.. ••••••.•.  V&9$ 

compensation  of  attorney-general  when  relator  joined 1986 

right  of  claimant  to  office  may  be  tried  in  action  against  actual 

incumbent 1949 

order  for  arrest  of  person  usurping  office 1949 

triable  of  right  by  jury 1950 

claimant  to  assume  office  after  judgment  in  his  favor 1951 

to  demand  books  and  papers  after  judgment  in  his  favor.  1951 

proceedings  to  obtain  books  and  papers 1952 

refusal  to  deliver  books,  etc.,  after  ouster  a  misdemeanor 1952 

action  for  damages   against   usurper 1953 

all  claimants  to  same  office  or  franchise  must  be  joined 1954 

judgment  against  corporation  must  contain  perpetual  injunction.  1955 

temporary  injunction  in  action  against  corporation 1955 

witness  cannot  refuse   to  answer  incriminating  question  in  ac- 
tion against  corporation   1955 

final  judgment  of  ouster  from  office 1956 

eosts  on  jud^ent  of  ouster 1956 

fine  may  be  imposed  upon  usurper  by  judgment 1956 

to  be  docketed    1956 

execution  to  collect 1956 

collection  of  costs  against  corporation   from  officers  and  mem* 
bers 1987 

R. 
Railroad  Commlaalonerfl. 

to  approve  change  of  name  of  railroad  company 2411 

order  changing  name  of  railroad  company  to  be  filed  with 2414 

Railroad    Companlea. 

jurisdiction  ol  countv  court  over 341 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869,  28^ 

service  of  summons  from  justice's  court  on 2880,  2882 

compensation  for  railroad  property  taken  for  public  use 3.370 

judgment  foreclosirg  mechanic's  Hen  on  railroad  property 3^19 

certain  employes  exempt  from  jury  service 1080 

superintendent,    conductor    and    engineers    exempt    from    jurv 

service 1081.  1127 

proof  of  exemption 1082.  1128 

excepted  from  provision   for  voluntary  dissolution 2-''?0 

petition  by,  for  change  of  name 2-411 

railroad  commiwoners  to  approve  change 2411 

contents  of  petition    2412 

order  changing,  to  be  filed  with  railroad  commissioners. .   2414 

Rape. 

sittings  of  court  may  be  private 5 

privilege  of  physician  in  actions  for »*•-♦ 

Real  Property. 

t.  Gekesal  pkovxsxons. 

defined 3398 

in  condemnation  law , 3358 

in  surrogate's  practice » 2514 

"  owner  "  defined 3,308 

in  condemnation  law 3358 

"  distinct  parcel  "  defined 3343 

•*  improvement  "  defined 3308 

"  injury  to  property  "   defined   3.343 

"  inheritance  "   defined   in   surrogate's  practice 2514 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  property 2,3,'59 

questions  of  titl*»  rvccnfod  from  «un«5diction  of  tustice's  court.  2863 
ouster  of  jurisdiction  in  justice's  court  on  answer  to  title  of 

real  property 2951-2958 
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INDEX. 

Real  Property  —  Conttniied. 

I.  General  provisions  —  Continued. 

special  proceeding  cannot  be  taken  to  recover  unleu  expressly 

allowed 1688 

summary   proceedings   to   recover   possession   of,    sec   **  Sum- 
mary Proceedings  to  Dispossess." 
action  to  recover,  see  '*  Ejectment." 
judicial  sales,  see  "  Sale  of  Real  Property." 
proceedings  to  sell,  etc.,  property  of  infant,  incompetent,  or 

corporation,  see  "  Sale  op  Real  Property." 
liens  on,  see  **  Liens." 

limitation  of  actions  for 362-375 

action  to  establish,  etc.,  lien,  triable  in  county  where  property 

situated    982 

relating   to   property   without   the   state,   triable   where 

party   resides    .^ ftS2 

service    of    summons    by    publication     in     actions'    affecting 

title 43S.     4.^ 

joinder  of  causes  of  action  relating  to 484,  16S7 

filing  of  notice  of  attachment  G40 

cancellation  of  notice  attaching. ^ 71 1 

mistake  in  description  cured  by  judgment  on  verdict,  etc. . . .     721 

action  to  compel  conveyance  by  infant  or  incompetent 2345 

judgment 2347 

arbitration,  claim  in  fee  or  lor  Uf o  not  tubjMt  of • 2965 

estate  for  years  may  be  subject  •£ 2365 

controversy  as  to  partition  may  be  subject  of 2809 

controversy  as  to  boundaries  may  be  subject  of.. 2366 

admeasurement  of  dower  may  be  subject  of 2365 

power  of  receiver  to  hold 716 

sale  of,  by  sheriff  on  execution  after  attachment 708 

sheriff  may  convey,  by  order  of  court 718 

how  sold  pursuant  to  direction  of  judgment.. • 1242 

security  by  referee  appointed  to  sell  real  property 1243 

conveyance   on   sale  under  judgment   or   execution   to   state 
name  of  person  whose  interest  is  sold 1244 

11.  Action  to  determine  claim  to. 

provisions  apply  to  corporations  and  associations 1650 

what  claims  may  be  determined  in ....•• 1638 

who  may  maintain  action ••••••••••••.•••••..  1638 

what  must  be  alleged  in  complaint • •*....•  1639 

demand  for  judgment 1639 

triable  in  county  where  property  situated W2 

dismissal  with  costs  on  proof  that  plaintiff  not  In  possession..  1640 
defendant  may  plead  title,  etc.,  and  ask  affirmative  relief ... .  1641 

procedure  when  defendant  pleads  title,  interest  or  lien.^ 1(542 

judgment  for  defendant  on  claim  in  reversion  or  remainder.  •  1043 
execution  on  judgment  for  defendant  on  claim  in  reversion  or 

remainder 1643 

judfonent    awarding   defendant    possession   and   damages   for 

withholding 1644 

judgment   for  plaintiff    1645 

effect   of   judgment    .«•... 1646 

new  trial  not  of  right lG4f 

new  trial  discretionary  within  one  year 1646 

new  trial  when  party  under  disability 1646 

when  evidence  on  first  admis?iMc  on  new  trial 1646 

perpetuating  evidence  and   proofs  in •••• 1646 

claim  of  dowrr.  ncfion  to  determine •••..  1647 

pr.iyer  for  ndmcnsuremcnt   •  1648 

denial   of  defendant's   claim   and  demand  that  she  b« 

barred 1649 

a^-tion  to  drtprmine  vnliditv  of  will  of  real  properly 1W6 

additionnl  allownnce  to  plaintiff 82B2.  3254 

computation   of  additionnl    allowance • 
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Real  Property  —  Continued. 

III.  Perpxtuatimg  testimony  as  to  title. 

testimony  may  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected   1688b 

mode  of  introducing  testimony   1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition   1688e 

notice  of  application  1688f 

appointment  of  referee  1688f 

notice  of  hearing  before  referee 1688f 

proof  of  notice  of  hearing 16S8g 

adjournments  of  hearing   1688g 

subpoenas  to  witnesses   1688g 

compelling  attendance  of  witnesses   lf>88g 

mode  of  examination    1688h 

refusal  of  witness  to  answer 168.Sh 

authentication  of  deposition   1688h 

deposition  to  be  filed  and  recorded 1688h 

rgainst  whom  deposition  may  be  used  as  evidence 1688i 

ftecelvem. 

I.  Gensral  pbovisions. 

:lerk  of  court,  etc.,  not    o  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel 88H 

appointment  before  judgment   713 

on  counterclaim 7'2f) 

by  or  after  judgment 71H 

pendin{^  appeal 713 

.  1  judgment  creditor' .  action 1877 

ZA  ruccessor         executor   pending  action    for   partition 

V-   distribution  or  to  construe  or  establish  will 1J*H0 

referencj  on  application   .or  appointment 827 

•  property'*     iclude-  rents,  income  and  increase  of  property.     713 

notice  of  application  for 714 

appointment  of  temporary  receiver  without  notice 714 

appointment  without  notice  in  foreclosure. 714 

removal  of 715 

bond   of    715 

increasing  security 715 

accounting  by   715 

notice  to  surety  of  accounting   715 

petition  by  surety  to  be  relieved K12 

revocation  of  appointment  for  failure  to  give  new  bond ^V2 

power  to  hold  real  property 7^0 

on  death  or  removal,  successor  may  continue  action 7f.{' 

substitution  of  successor  on  death  or  removal 700 

may  file  notice  of  appointment  and  ownership  of  judgment. .   12^1.? 

may  consent  to  insolvent's  discharge  under  judge's  order '2153 

leave  to  sue  upon  official  bond 1800 

commissions   3220 

may  include  cost  of  bond  in  commissions P.320 

II.   Or   CORPORATIONS. 

in  what  cases  appointed  for  corporation '!^10 

when  appointed   for  educational  institution 1810 

appointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property    ISIO 

appointment  of,  by  judgment  annulling  corporation 1801 

in  action  to  dissolve,  appointment  of  temporary 17^8 

power  of  temporary  1788 

court  may  confer  additional  powers  on  temporary 1789 

appointment  of  permanent 17S8 

powers  of  permanent 1789 
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Receivers  —  Continued. 

II.   Of  corporations  —  Continued. 

voluntary   dissolution,  appointment  of  temporary  in  proceed- 
ings   242n 

powci  b  of  temporary 24:^:5 

apiKjintnicnt   of    permanent    24*Jl« 

coni'irniation    of    acts    of 24J1> 

relief   from   omissions  and  defaults 2421' 

eommissions  of 2-ICna 

final    accounting   of    .^ 24'n b 

duty   of   attorney-general  as  to  final   ?  counting 24«{lb 

III.   In  supplementary  proceedings. 

ai-puintJ'u  nt 24(VI 

notice  of   application   for  appointment 241*4 

wlien  ai>pointtd    without    notice 24H4 

notice   of  application  to  other  crcuitors '24*V* 

only   one   to   be   appointed '24^Vi 

order  extending  prior   receivership 24»»»i 

when    property   vests   in   receiver 24<»S 

relation  back  of  title   to  personal   property 2t»J'.« 

non-resident   not    to    be   apponited 24*S> 

removal    <»n    h-cuming    non-resident 24K;» 

record    of    orders    ai)pointing    247«i 

subject    to    control    of    court 2471 

jurisiliction  of  justice's  court   over  actions  by 2>»V» 

Recoffrnlznnoe. 

power   of  county  court  to  remit   forfeiture 3r»0,  vV»l 

how    forfeited 1«>V; 

action    by    attornev-peneral     1J>j6 

jndgTnent    for    peoi)lc    on l!*»ifi 

district    attorney   to  pay   over   collections  on 19»Ti 

to    render    account   of   collections 10*W 

action  on,  to  be  brought  in  name  of  people 1IW4 

Reoor<lN. 

I.    Or    DOCUMENTS,    CONVEYANCES,    ETC. 

must   be   in    English,    abbreviations 22 

amendment  of 727 

of  certificate  of  sale  of  real  property  on  execution 1439 

effect  of  recording  certificate  of  redemption  of   real  properly 

from  sale  on  execution 1470 

judgment  in  partition  may  be  recorded  in  each  county  where 

lands   are 15145 

oi   notices  of  lis  pcfidchs 1672 

judgment  vacating  letters  patent  granted  by  state  to  be  noted.    1!>6Q 

of  discharge  of  insolvent  debtor 21S1 

of  order,  etc.,  c tempting  insolvent  debtor  from  arrest  or  im- 

pri'^onmcnt 2196 

of  assignment  on   discharge  of  debtor  from  imprisonment  on 

cxecutio'i ,  .^ 221! 

of  orfl'T  n[>pointiiig  trustee  of  property  of  criminal  prisoner..    222f? 

of  viffi'lavits  of  sale  under  foreclosure  by  advertisement 2r?9iS 

of  order   chaiitjin'4   name   of    corporation 1:414 

of    irdcr^  appointing  receivers  of  judgment  debtor:....  2467,   1470 

book«?   and   irdiii  s   to  be  kc'>t   by   surrogate 2498,   ii49Q 

of  wills  i)roved  elsewhere  within   rtate 2<W 

probated  wills  of  real  property  may  be  recorded  as  deeds....  2633 
executi  ■,  etc.,  must  cause  will  of  real  property  to  he  .-scordct! 

in    each    cntinty   where    rriUy   situated 26M 

w.  Is  tc  be  indexctl    A-hen  recorded   is   deeds 2634 

fees  of  clerk  or  register  for  recordinff  wills  as    Ice  1 2634 

uecicc  of  probate  of  heirship  ma^*  '>'?  recorded  "s  deed 26R7 

decrc:  "aca'.ing  ^-  modifying  decree  ci  i^robatr  of  heinhip...  966fi 
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INDEX, 

Records  —  Contlniied. 

I.  Of  documents,   conveyances,   etc, —  Continued. 

of  foreign  wills   2606,  2708,  2704 

fees  for  recording  instruments 8304 

II.  Admissibility  as  evidence. 

subpcena  duces  tecum  to  produce 806 

original  entry   of  marriage   or  certified  copy   is  presumptive 

evidence 928 

certified  copies  of  papers  filed  or  recorded  in   public  offices 

presumptive  evidence 033 

certified  copies  of   papers  filed  or   recorded  in   town   clerk's 

office  presumptive  evidence 034 

record  of  conveyance,  or  certified  copy,  is  admissible 085 

is  not  conclusive 036 

not  admissible  when  proved  by  oath  of  interested  or  in- 
competent witness 036 

transcript   from  docket  book   of  justice  of   peace,    subscribed 

and  authenticated,  is  evidence 030 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence      048 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence » 044 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence. 044 

of  weathei  bureau  observations  admissible  in  evidence. ......     044 

of  transfers  of  vessels  admissible  in  evidence 045 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence   047 

authentication  of  copies  of  records  of  foreign  courts. . . « 052 

oral  proof  of  copy  of  record  of  forcicn  court fKV? 

statutory  provisions  do  not  declare  eflfect  of  foreign  record. .     054 
in  New  York  city  and  county  are  presumptive  evidence  after 

twenty  years.  . 055 

authenticated    copies   of    records   of   public   office    of    foreign 

country  admissible   in  evidence 056 

form  of  certificate  to  copies,  etc 057 

certificate  to  copies,  etc..  must  be  scaled 058 

certifrd  co"v  for  rv  in  s.-'me  ro"rt  need  not  be  sealed 050 

official  ccrtiHcates  nf  search  admissible 021 

certifiratps  nf  search  of  title  guarantee  and  abstract  companies 

admissible.   .  ^ 82,W 

surrogates,  rccistcrs.  clcrks^tc,  to  make  and  certify  searches.     061 

may  bo  orov^'l  ?rrn.-di»^n  -firT rules  of  common  law 062 

a,1— ;--;» Jtitv  in  rvjf'rnrc   of   rcord  of  wills   proved   prior   to 

1785 2631 

admissibility  in  evidence  of  records  of  wills  proved  more  than 

thirty   years 2632 

of  discharge  of  insolvent  debtor  is  conclusive  evidence  of  pro- 
ceedings  and    facts    2181 

in  register's  office  in  New  York  and  Kings  counties  not  to  be 

removed   on   subpoena    866 

Ileoorder. 

included  In  term  "judge" 334.? 

of  New  York,  may  change  place  of  holding  court 42 

Recorder's  Coart. 

Sec  "  Utica,  Recorder's  Cot^rt  or  the  Cxtt  op;  "  '"  Oswbgo, 
Rbcorobr*s  Court  of  the  City  of." 

RedempttoB. 

on  sale  of  real  property  on  execution,  see  "  Execution." 
by  lessee  or  creditor  after  warrant  in  summary  proceedings  to 
dispossess .♦.,,..  2256-2250 
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INDEX. 

Reference. 

I.  Who  may  be  appointed  referee. 

qualifications    of    referee 1^* 

judges'  clerks,   etc.,   not   to  act 1'^* 

several    referees    may   be    appointed liKS 

persons  to  whom  all  parties  object  not  to  be  appointed,   ex- 
cept, etc 1024 

judge  not  to  be  appointed  referee,  except  by  consent HcJl 

judge  appointed  referee  by  consent  to  act  without  compensa- 
tion    IfCl 

surrogate  of  Monroe  county  not  to  act  as  referee 24^'"« 

clerk  of  court,  etc..  not  to  be  appointed  in  New  York !n 

clerks  of  surrogate's  court  not  to  act  as ^•n* 

judge  of  court  of  claims  not  to  act 279 

II.  When  reference  ordered. 

compulsory,   of  questions  arising  incidentally 1015 

to  take  an   account    1^15 

what  questions  may  be  referred   IHlS 

when  issues  to  be  referred   1013 

in  New  York  city  court 1013,  3160 

issues  to  be  referred  on  stipulation  of  parties. 1011 

order  appointing  referee  named  in  stipulation  to  fie  entered 

of  course 1011 

appointment  of  referee  when  not  named  in  stipulation imi 

when  reference  is  discretionary  1011^ 

to  trv  issues  remaining  after  jury  trial  of  specific  questions. .     972 

to  take  deposition  for  use  on  motion ft© 

of  hospital  physician >^ 

of  questions  arising  on  motion  in  N.  Y.  city  court S172 

to  superintend  discovery  of  books  and  papers W7 

to  make  examination  or  inquiry ST 

on  application  for  receiver,  appraiser  or  trustee ^27 

to  approve  undertaking  and  sureties  thereto ftTT 

to  assess  damages  on  application  for  judgment  by  default 1215 

121f. 

by  judgment  to  execute  it 129* 

on  judgment  for  defendant  on  counterclaim 515 

on   justification   under   undertaking   on   appeal    to    court    of 

appeals.  .  . 133S& 

to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment 6S6 

to  examine  person  refusing  certificate  of  interest  in  attached 

property fSI 

to  ascertain  damages  from  injunction fi23 

sustained  bjr  third  person  by  injunction  order 624 

on   default  in  replevin 1729 

evidence  in  mitigation  admissible 5»S 

on  application  to  perpetuate  evidence   relating  to   real  nron- 

ertv.   .   1688f.  lesSe 

to  cell  real  property  under  direction  in  judgment 124-2 

security 124S 

to  sell  chattel  under  judgment  foreclosing  lien ITSft 

of  application  to  sell  real  property  of  infant  or  incompetent. .   2r%54 

of  proceeding  to  sell  corporate  real  property !*^*' 

to  inquire  as  to  liens  on  property  under  partition 1 MH 

to  admeasure  dower If^tT 

to  ascertain  amount  pavable  in  gross  in  satisfaction  of  dower.   1R1^ 

liens  prior  to  sale  to  satisfy  dower 1621 

in  action  for  waste,   to  ascertain  interests  when  joint  tenant 

elects  to  partition    1«ST 

of  issues  in  condemnation  proceedings SWT 

In  proceedings  to  enforce  liens  on  vessels JM2R.  R4?!5 

of  proceedings  sunnlementarv  to   execution 2442.  34*3.  ?-M5 

for  voluntary  dissolution  of  corporation 2423.  24aR 

th  application  for  surplus  money  on  sale  under  forecl^siire  by 

advertisement 2407 

for  production  of  tenant   for  life  in  proceedings  to  discover 
4«»tJ» »OQi  2806 


INDEX. 

Reference  —  Contlnved.  , 

II.  When  reference  ordered  —  Continued. 

by  surrogate's  court  of  questions  of   fact  to  take  testimony 

and  report ; J  '  "  \' \ okIa 

surrogate  cannot  refer  probate  or  revocation  of  probate ^o 

of  New  York  may  refer  questions  to  assistant ^O|o 

by  appellate  court  on  appeal  from  surrogate's  court 2580 

of  disputed  claim  against  decedents'  estates. ;  •.■  V  * ' 

in  proceeding  in  surrogate's  court  to  take  testimony  of  inhrm 
witness  in  another  county *»**' 

III.  Powers  and  duties  op  referees;  procedure. 

referee  to  be   sworn JJJJ 

terms  of  oath |J(|2 

who  may  administer  oaths ^JJJJ 

waiver  of  oath •  •  •  J^  ' 

oath  of  referee  to  admeasure  dower iWJ 

failure  to  take  oath  cured  by  judgment  on  report,  etc Tiji 


procedure  before  several  referees 1^ 

powers  when  there  are  several  referees IJJ^g 

general  powers  of  referee l"lo 


power  to 


allow  amendments •  •  •  •  *"^o 


may  issue  subpoena :  • .  •  • •.•••••  ^*^»  J2JI 

copy  of  pleadings  and  papers  to  be  furnished  on  tnal.  ••■•••;  l^^lo 
procedure  on  reference  of  disputed  claim  against  decedents 

estates • •;.•  2718 

publication  of  notice  to  prove  hens  on  property  under  parti- 

tion JS?S 

termination  for  failure  to  file  report ^m 

removal  of  referee  to  admeasure  dower .••••.*•• ^^^ 

powers  of,  and  procedure  before  referee  appointed  by  surro- 

frsitC *•    **'^ 

referee  of  disputed  claim  against  decedents'  estates 2718 

summary  punislmici  t  of  contempt  in  presence  of  referee....  .fiWT 
referee  may  make  order  to  show  cause  or  issue  warrant  to 

atUch   for  contempt • •  •  •  •  •  •  ^*^ 

referee's  order  or  warrant  in  contempt  may  be  rfiturnaWe  be* 

fore  referee  or  court ; '  "  '  \V  ^^ 

power  of  referee  on  order  or  warrant  in  contempt  returnable 

before  him 22^2 

IV.  Report;    judgment,  etc.     See,  also,  "  Report." 

**  report  "'    defined    3343 

to  be  made  and  filed  within  sixty  days 1019 

must   state  facts  and  conclusions  and  direct  judgment 1022 

requests  for  ruling  of  referee 1023 

on   reference  of   whole   issue,   report   stands   as   decision   of 

court 12>8 

entry  of  judgment  on  report  when  whole  issue  referred 1228 

judgment  after  reference  to   determine   specific   questions   of 

fact 1226 

interest  from  time  of  making  report  to  be  included  in  judg- 
ment   1235 

report  to  be  inserted  in  judgment-rdll 1237 

motion  for  new  hearing  of  interlocutory  reference 1232 

ic  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  with   report 1220 

judgment  to  be  rendered  by  court 1229 

confirmation  of  report  of  referee  appointed  by  surrogate 2546 

judgment  on   reference   of  disputed   claim   against  decedents' 

estates 2718  ^ 

proceedings  for  trial  of  remaining  issues  where  part  referred.  Ityi4'" 
motion   for  new  hearing  after  trial  of  specific  questions  by 

referee 1004 

notice  of  exceptions  to  renort  of  referee /.......;.  •  904 

12S7 
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Reference  —  Contlnved. 

V.  Fees  and  expenses;  costs. 

general  provisions  as  to  fees 3296 

fees  of  referee  in  surrogate's  court  same  as  in  supreme  couri.  2r4»o 
expenses  of  reference,  on  justiiicfttion  on  undertaking  to  court 

of  appeals 135*; 

of  referee  to  SMoerintend  discovery  of  books  and  papers.  MT 
compensation  of  referee  of  disputed  claim  against  decedents' 

estates    ....    2T1S 

costs  of  reference  of  disputed  claim  against  decedents*  estates.  271^ 

fees  of  referee  of  real  property SW" 

commissions  on  distribution  of  proceeds  of  sale  of  real  prop- 
erty      32*7 

Recenta  of  the  Unfversfty. 

petition  for  di<%solution  of  educational  institution 1^<M 

appointment  of  receiver   ISIO 

KeflTlMter. 

subpoena  duces  Uaim  to  produce  record 866 

in  New  York  and  Kings  counties  records  not  to  be  removed  on 

subpcena 806 

ofticial  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  years fCiZ* 

maps  and  surveys  on  file  in  New  Y'ork  county  arc  presumptive 

^evidence  after  twenty  years    -  9lZ 

to  make  and  certify   to  searches in'l 

misdemeanor  to   refuse,   neglect  or  delay   to  make   search !i»'I 

salaried  registers  to  account  for  and  pay  over  fees Jt^»r» 

fees   of    3a*r? 

Relator. 

when  to  be  joined  as  plaintiff 11^"^ 

to  give  security  for  costs,  etc lilft«» 

compensation    of    attorney-general    w^hen    relator    joined     with 

people 1»« 

writs  must  show  that  they  are  issued  on  application  of 1J<*4 

costs  may  be  awarded  against ^J-»'» 

when  required  to  give  security  for  costs. 3279 

Rellflrlova  Corporations. 

proceedings  to  sell,  mortgage,  etc.,  realty,  see  "  Sale  of  Reai. 
Property." 

jurisdiction  of  county  courts  oyer  proceedings  to  sell  realty S40 

not  subject  to  judicial  supervision l^H 

to   action   to   dissolve   corporation ISiH 

to  action  by  people  to  annul  corporation 18iH 

excepted  from  provisions   for  voluntary  dissolution  of  corpora- 
tions     2431 

Remaindermen. 

action  by,   for  partition  subject  to  estate IJVCT 

necessary  parties  in  partition 15:t8 

division  in  partition  among l.~~«^ 

action  against,  to  determine  claim  to  real  property IfR^ 

may  plead    estate   in 1<MI 

proceedtnRs  when  defendant  claims  in  remainder l^J? 

may  sue  for  damages  to  inheritance 16H5 

f/  may  maintain  ejectment  after  judgment  against  tenant  in  posses- 

y  sion IRSn 

vesting  of  contincent  interest  in  trustee  for  insolvent  debtor. .  .  2177 
proceedings   to   discover   death   of   tenant    for  life,    see   **  Lin 
Tenakt." 

Remittitur. 

from  court  of  anneals • •.  ...      IM 

RensoTal  of  Action. 

i  from  N.  Y.  city  court  to  supreme  court tf\9 

to  supreme  court  on  disability  of  county  fiMlf^- •••••••  • S4:I 

I  from  county  to  supreme  court  to  change  pi&OC  Ok  ^,imi««>««>- ••      dtf 
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RemoTal  of  Action  —  Continued. 

from  justice's  to  coanty  court  of  Kin^s 2934 

to  county  court  from  local  courts  o'f  Utica,  Hudson  and  Oswego.  3200 

to  supreme   court   for  consolidation 818 

of  original  action  to  court  where  cross-action  pending 760 

effect  of  order  of  removal  from  county  court 344 

appeal  from  order  removing  action  from  county  court 344 

stay  to  permit  removal  from  county  court 345 

process,  undertakings,  etc.,  not  impaired  by  removal  of  action 
from  county  court 346 

Rensselaer  Count  r* 

jail  liberties  for  «....«.«... 145 

Rents. 

included  in  term   "  property  " 713 

stay  of  judgment  for»  pending  appeal  stays  also  dispossess  pro- 
ceedings   1310 

part  of  damages,  in  ejectment 1407,  1581 

adjustment  of,  between  parties  to  partition 1588 

when  assets  in  hands  of  executor,  etc 2712 

apportionment  of,  on  death  of  person  interested 2720 

RepleTin. 

I.   JURISDICTIOK  OF  ACTXOJT. 

jurisdiction  of  county  court.. ^ 340 

of  N.  Y.  city  court 815,    316 

of  city  court  of  Yonkers 3202,  3204 

acquired  by  seizure  before  service  of  summons... *....  1683 

II.  When  ACTioif  may  be  brought. 

when  action  cannot  be  maintained 1680 

second  action  for  same  cause  not  to  be  maintained  after  judg- 
ment  awarding  possession  to  defendant 1G91 

action  by  assignee    1(582 

not  aflfcctcd  by  failure  to  replevy 1718 

notice  of  abandonment  of  claim  to  part  not  taken 1719 

cause  of  action  survives  death  of  party 173H 

order  of  arrest  in  action  of 548 

bail  to  procure  discharge  from  arrest  in  action  of 575 

III.  LlMlTATfCN    C  P    ACTIONS. 

in  general 382 

actions  against  executors,  etc 38.'i 

computation  of  period   of  limitation  of  actions  by  executors, 

etc 392 

period   occupied    by    suit    to    recover   property   excepted    from 

period  of  limitation  of  action  against  executor 403 

IV.  The  requisition;  execution  tiier^.t, 

right  to  replevy  when  order  of  arrest  has  issued 1714 

requisition  to  sheriif  in  replevin 161M 

from  N.  Y.  city  court  to  be  executed  by  sheriff :Wt» 

affidavit  for  requisition  before  service  of  summons 1605 

after  service  of  summons 1606 

to   replevy   several   chattels ,  1607 

agent  or  attorney 1712 

replevy  of   part  if  whole  not  found 1098 

plaintifTs  undertaking  for   1600 

execution  of  requisition   by  sheriff 1700 

taking  when  chattel   i.;  v^  huildinp:  or  inclosurc 1701 

llow  replevied  chattel   kcnt 1702 
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Replevin  —  Con  tinned. 

IV.  The  kequisztiok;  execution  thereof -^  Contlnticd. 

deliver}'  of  chattel  by  sheriff 1702 

exception  by  defendant  to  sureties  on  plaintiff's  andertakiog.   1703 

justification  of  sureties  on  plaintiff's  undertaking 1708 

proceedings  by  defendant  to  reclaim 1704 

affidavit   by  a^^ent   or  attorney   for   return   of-  chattel   to   de- 
fendant    1712 

undertaking  by  defendant  to  reclaim 1704 

notice  of  justification  of  sureties  on  defendant's  undertaking.  1704 

when  and  how  sureties  to  justify 1705 

to  whom  sheriff  must  deliver  chattel « 1706 

pcnaltv  for  wrong  delivery  by  sheriff 170T 

second  ro(|uipition  for  part  of  chattels  not  taken 1713 

return  of  proceedings  by  sheriff 1715 

compelling  sheriff  to  make  return 1715 

papers  on.  to  be  made  part  of  judgment-roll 1717 

to  be  furnished  to  court  or  referee  at  trial 1717 

V.  Claim  of  title  by  third  person. 

affidavit   by  claimant 1709 

demand   for  indemnity  to  sheriff 1709 

delivery  for  failure  to  indemnify , 1709 

action  by  claimant  against  sheriff  for  taking •....  1710 

indemnity  to  sheriff  against  action  by  claimant ...•  1711 

affidavit  of  claim  by  agent  or  attorney 1712 

VI.  Pleading. 

joinder  of  causes 484,  1G89 

title  of  party 172<> 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

alleg:ition  in  complaint  of  depreciation  of  chattel   by  defend- 
ant  1722 

defendant  may  plead  title  in  third  person 1723 

interpleader  in 82D 

allegation    of   pos'session   of  land   on   which   chattel    was   dis- 
trained doing  damage 1724 

VII.  Trial;    judgment,   etc. 

action  to  recover  clinttel  distrained,  triable  where  cause  arose.  9^ 

issues  of  fact  triable  by  jury 968 

joinder  of  claimants  on  motion  of  defendant 820 

damapcs   for  depreciation  of  chattel  by  defendant 1722 

notice  by  defendant  of  demand  for  judgment  for  return 1725 

verdict  to  state  damages   recoverable 1726 

value  of  property  not  held  by  successful  party 1726 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 172J* 

ascertaining  damages   on  default    1729 

final    judgment   when    distinct    chattels   awarded   to    different 

partie<; 1728 

final  judgment 1730 

lien 17.W 

docketing , 1730 

execution  may  issue  on  judgment 1240 

contents   of  execution    •«...  1731 

sheriff's  nowfr  to  tnke  rhattel  in   execution 1732 

when  plaintiff  entitled  to  costs  of  course S228 

VIII.  Action  on  uvDr-RTAKiNC. 

on  entry  of  order  of  abatement 1796 

may  be  maintained  on  return  of  execution  unsatisfied 1733 

sheriff's  return  presumiitivc  evidence  of  breach  of  condition.  1734 

destruction,  etc..  of  chattel  no  defence 1735 

responsibility  of  sheriff  for  sufficiency  of  sureties ^1S& 

delivery  of  undertaking  bv   sheriff 1706 

laeo 
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Replevin  —  Continued. 

IX.  In  justices'  courts. 

in  New  York  municipal  court 3210,  3211 

in  Albany  city  court    .'^210,  3211 

in  Troy  justices'  courts    3210,  3211 

jurisdiction  of  action    2802 

when  action  may  be  brought 201U 

requisition  to  issue  concurrently  with  summons 21)2U 

requisition 2921 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  .2022 

return  of  constable 2023 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties 2926 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by.  third  person 2920 

defendant's  answer  may  demand  judgment  for  return 2930 

proceedings  when  summons  not  personally  served 2032 

action  not  affected  by  failure  to  replevy 2933 

damages  for  injury  to  chattel 1722,  2030 

verdict 1726,  2031 

final  judgment;   docketing,  etc 1730,  2931 

docketing  transcript  of  judgment  for  delivery 3019 

issuing  execution 3038 

execution  on  judgment  for  delivery 1373,  1731,  2931 

costs. 3075 

action  on  undertaking  1733-1735,  2981 

Reply. 

demurrer  to,  see  "  Demurrer." 

to  counterclaim ;  contents 614 

judgment  on  failure  to  reply 515 

to  new  matter  in  avoidance 516 

several  avoidances  may  be  set  up  in .  1 517 

each  avoidance  must  be  sct.arattly  stated  and  numbered 517 

allegation  noi.  denied  by,  deemed  true 522 

new   matter  in.  deemed   controverted 522 

striking  out.   for  disobedience  to  order  for  discovery  of  books, 

etc 808 

limitation  of  action  must  be  pleaded  in , 413 

Report  of  Referee. 

Sec,  also,  "  Reference,  IV." 

defined     3,'U3 

to  be  made  and  filed  within  sixty  days Inii) 

termination  of  reference  for  failure  to  make  and  file 1l)19 

when  to  be  filed  in  actions  for  divorce,  etc 1774 

to   specify  single   damages  and   direct  judgment   for   double  or 

treble 1020 

on  trial  of  demurrer,  to  direct  final  or  interlocutory  judgment 

to  be  entered   10?1 

need  not  find  facts' 1021 

may  direct  final   judgment   on   failure  to  plead  anew   or 

amend  under  leave  in  interlocutory  judgment.. 1f>^l 

on  trial  of  whole  issues  of  fact,  what  to  contain 1022 

must  state  facts  found  and  conclusions  of  law  and  direct  judg- 
ment      1022 

to  award  costs    1022 

requests  for  ruling  of  referee 1023 

notice-  of  excg>tion  to 004 

exception  to  finding  of  fact  not  supported  by  evidence '  093 

case  not  required  on  an  appeal  on  exceptions  to  report 908 

judgment  on  appeal   1022 

stands  a»  decision  of  court  when  whole  isbuc  referred 1228 
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Report   of  Referee  —  Contliined. 

entry  of  judgment  on,  when  whole  issue  referred 122S 

interest  from  time  of  making  to  be  included  in  judgment WX'* 

to  be  inserted  in   iudgnicnt-roH 12S7 

in  matrimonial  actions,  testimony  and  procce<lin.c«i  to  be  certified     " 

to    con rt    1 22!» 

jtidjrment  to  be  reridcrcd   by  covrt  only 1215» 

in  eiectment  to  state  naMirc  of  plaintiff's  estate ITllO 

rendition    of,   on   altTpativr   mandamus 2fWC; 

in    proc^-edinK    for   voluntarv   di>5«s<>lntinM   of   ro'">oration !?4!!»? 

on   trial   of   issues,   in   condemnation   procecdinKS 3&TT 

Rei>ort<-rM. 

of  newspapers,  cxcmjt  from  jury  service 1030,  lf»Sl,   13:17 

Report*. 

of  court  of  appeals,  see  "  State  Reporte«." 

of  supreme  court,  see  **  Supreme  Court  Rbporter." 

of  proceedings,  false  and  inaccurate  are  contempts 9 

report  of  cases  admissible  to  prove  common  or  unwritten  law   of 
another  state  or  country    ^42 

Ren  Adjndleatn. 

final  judgment  of  court  of  claims 3G9 

judgment  of  dismissal  not  a  bar  unless  on  merits IS* 

collusive  judgment  not  a  bar  to  action  for  penalty  or  frtrfetturc.  1896 
final  order  in   summary  proceedings  to  dispossess  not  a   har    to 

ejectment 2261 

Rescue. 

of  property  or  person  in  custody,  a  contempt 14 

sheriff  liable  for,  after  arrest  of  defendant 5€7 

ReaiatuBce. 

shcriflF  may  command  power  of  county  to  overcome 104 

names  of  resistors  to  be  certified  to  court ..-•      106 

refusal  to  assist  shcrifr  is  misdemeanor 1^6 

of  warrant  or  precept  in  habeas  corpus 2nCv) 

of  mandate  of  j ustice  of  peace 315$ 

Restitution. 

when  defendant,  served  by  publication,  defends  after  final  ]U(lg> 

men! 44Ci 

on  granting  new  trial    ^ 10i*5 

when  judgment  vacated  or  set  aside ••    13X*2 

on  reversal  or  modification  on  appeal 1^123 

on  certiorari 2132 

upon   reversal    of    final   order   in   summary    proceedings   to    dis- 
possess    2383 

of  decree  or  order  of  surrogate's  court 2587 

on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts •. 2S01 

on  reversal  on  appeal   from  justice's  court anCvS 

interest  on  jiidg-iifnt   of 1211 

undertaking  for,  on  judgment  by  default  when  summons  served 

^  by  publication 1216 

Re-reriiloii. 

joint  tenants  may  maintain  action  in  partition 1533 

reversioners  to  be  made  parties  in   partition 153S 

division  in  partition  among  reversioners.... JXiS 

action  against  reversioner  to  determine  claim  to  real  property.   1538 

proceedings • 1643 

grantor  of,  may  maintain  action   for  waste^ 1653 

reversioner  may  sue  frr  damage*^  to  inheritance 10^ 

may  maintain  ejectment  after  judgment  against  tenant  in 

possession • 168n 

VMtIng  of  contingent  interest  in  trustee  for  insolvent  dd»tor...  2ITT 
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of  actions  and  special  proceedings,   see  "Abatement  and   Re- 
vival." « .  . 
RevocAtion. 

of  letters  of  administration,  see  "  Letters  of  Administeatioh." 

testamentary,  sec  **  LBTTBRa  TESTAMENXAETf." 
of  probate  of  will,  see  *'  VV^ills." 
Rtcliinond  County. 

attendants  and  messengers,   how  appointed 95 

duties   and   salary    of 06 

county   court   stenographer,   how    appointed 339 

compensation  of  judges  for  services  in  selecting  jurors,  etc...    1,0^4 
when    county   treasurer   may   act    as   administrator   ex   officio   of 

decedent's   estate    ' 2665 

security  for  costs  in  county  court 3268 

Rfvor». 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.     983 
Roclieiiter,  Municipal   Court  of  tlie  City   of. 

is   not  a  court  of  record 3 

appeals    from,    how    taken 3227 

of   summary   proceedings  to 'dispossess 2234 

provisions    made    applicable    to 3226 

Roekland  Connty, 

allowance  to  grand  and  trial  jurors..... S314 

mileage  of  jurors ••••.. • 8814 

Rnles. 

of  court  of  appeals .193 

power  of  appellate  division  t%  make 220 

calendar  rules  in  Erie  county   235 

power  of  court  of  claims  to  make 266 

of  city  court  of  New  York 323 

regulating  arrest  in  marine  causes  in  N.  Y.  city  court 3177 

for  admission  of  attorneys 198 

for  examination  of  attorneys 56 

changing  rules  for  examination  and  admission  of  attorneys. ...  57 

exemption  of  graduates  from  clerkship   • 68 

General  rules  of  practice. 

how   made   and    revised 17 

must  be  published    18 

may  jirovulc  for  preference  of  actions 791 

may    regulate   trial   of    issues    976 

for    calendars    977 

for  classification  of  issues   977 

to  regulate  discovery  and  inspection  of  books  and  papers 804 

settlement  of  interrogatories   . .    891 

making  and   settling  case   on   appeal,   etc 997 

notice  of  motion   for  leave  to  issue   execution   against 

decedent's    property     1881 

to  provide  for  notice  of  application  for  certiorari  to  review . .  2128 

S. 
Safe  DepoMlt  Companlom. 

agreement  with  sureties  for  deposit  with i. *     813 

excepted  from  provision  for  voluntary  dissolution ••••••  2420 

Salary. 

earnings  within  sixty  days  not  reached  by  judgment  creditor's 

action  •  • ' 1879 

not  reached  by  supplementary  proceedings  2463 

judgment  for,  enforceable  against  earnings,  trust  income,  etc, . .  1301 

Sale  of  Pergonal  Property. 

under  foreclosure  of  lien  on  chattel -tJoW 

of  perishable  goods  and  animals  attached.... to6 

property  notwithstanding  stay  on  appeal loljj 

in  lustice's  court    , • Jgv^ 

wh«n  and  how  »aU  on  sxccution  conducted  .  i ...  i ....  ^  i  .*.*.♦  #  *•«** 
1803 
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Sale    of  Personal   Property  —  Contlniiefl. 

inspection  of  proi)crty  taken  in  execution 1 J84 

p«nahy  for  defacing  or  removing  notice  of  sale 138a 

title  of  purchaficr  on  execution  not  affected  by  sheriff's   omis-     ^^ 

sion  of  notice    1386 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 1387 

restitution  after  sale    1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1323 

sheriff's   fees   on 3307 

9ale  of  Real  Property. 

I.  General  provisions. 

"  distinct  parcel  "   defined    8343 

how  sold  pursuant  to  direction  of  judgment 1242 

referee  to  sell  under  direction  in  judgment 1242 

security  by  referee  appointed  to  sell  real  property    1343 

conveyance   on    sale    under    judgment    or    execution    to    state 

name  of  person  whose  interest  is  sold 1-44 

judgment  directing,  may  direct  delivery  of  possession 1*?75 

order  requiring  sheriff  tjo  deliver  possession   1675 

officer  making,  to  pay  taxes,  etc I<576 

judgment  to   be  entered  in  county   where  property  situated.  .    1677 

to  be  at  public  auction   167>« 

notice    of    Iff7*i 

how   conducted    1^578 

place,  when  realty  in  more  than  one  county 1242 

officer  making,   cannot  purchase 1H79 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward-   IffTf* 

creditor's  action  for  sale  of  homestead  partly  exemirt 14ffJ 

security  to  stay  judgment  f<ar  sale  of  realty  pending  appea] 

to  court  of  appeals 1331 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance.  •  • 1323 

restitution  after  sale   1333 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1^2 

fees  of  referee  on    ^^T 

commissions  of  referee  on  distribution  of  proceeds 32flT 

sheriff's  ihes  on    3307 

on  foreclosure,  final  judgment  to  direct  sale 1628 

fees  of  referee  on  3397 

See  "  Foreclosure." 

of  lands  for  non-payment  of  dower  after  admeasurement 1614 

for  payment  of  dower  on  plaintiff's  consent  to  receive  gross 

sum 161» 

to  pay  dower  may  be  free  from  or  subject  to  liens 1622 

report  of,  to  satisfy  dower  in  gross 1623 

II.  On  execution.     See  "  Execution." 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 1387 

title  of  purchaser  at  sale  on  execution  not  affected  by  sheriff's 

■  omission  of  notice *... 1386 

when  and  how  sale  on  execution  conducted. 13S4 

penalty  for  removing  or  defacing  notice  of  sale  on  execution.  1385 

III.  Proceedings  for  sale  op  corporate  real  property. 

to  be  pursuant  to  provisions  of  code 3390 

contents  of  petition    3381 

Terificatton  of  petition 33dl 

hearing  of  application    3382 

notice  of  application ^SS. 

reference  to  take  proofs 3382 

order 3383 

pippearance  to  oppose  application 3883 

notice  to  creditors  of  insolvent  corporation 3384 

\  service  of  notice 

f  power  of  court  to  m  ike  necessary  orders 

'  W|^  provisions  take  effect   ...,,., «... 
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INDEX. 
Sale  of  Real  Property  —  Continued. 

IV.   PEOCEEOINGS   TO    SELL,    MORTCACS    OR   LEASB    PROPERTY    OF    INFAKT 
OR    INCOMPETENT. 

power  of  committee  of  incompetent  to  alien,  mortgage  or  dis- 

pose  of  real  property 2339 

in  what  cases  application  may  be  made 2348 

not  to  be  sold>  leased,  or  mortgaged  contrary  to  devise  in  will.  2357 

application  to  be  by  petition 2349 

petition  to  be  by  guardian,  committee  or  relative 2349 

infant  over  fourteen  to  join  in  petition 2349 

where  petition  to  be  presented ^'}\^ 

notice  to  superintendent  of  state  institution f^V-^ 

contents  ana  verification  of  petition 2o50 

when  application  made  to  avoid  action  of  partition....  2350 
application  to  sell  property  of  incompetent  to  be  made  only 

after  appointment  of  committee 2351 

bond  of  committee  of  incompetent i 2351 

appointment  of  special  guardian  for  incompetent 2351 

bond  of  special  guardian  for  incompetent 2351 

application  to  release  dower  of  incompetent  to  be  made  by 

husband  2351 

when  committee  may  apply   2351 

husband  may  be  appointed  special  guardian  on  application  to 

release  dower  of  incompetent  2351 

appointment  of  special  guardian  of  infant 2.^52 

bond  of  special  guardian  of  infant 2352 

trust  company  may  be  appointed  special   guardian  of  infant 

without  security 2352 

prosecution  of  bond  of  committee  or  special  guardian.. 2353 

application  to  be  referred   2354 

Anal  order  directing  sale 2356 

hearing;  report  of  referee 23.54 

agreement  by  special  guardian  or  committee  to  be  reported  to 

court  for  approval   235G 

execution  of  conveyance  on  approval  of  sale 2350 

effect  of  conveyance 2.358 

proceeds  of  sale  deemed  real  property 2359 

disposal  of  proceeds  of  sale  on  deatJi  of  infant  or  incompe- 
tent  2359 

Infant  deemed  a  ward  of  court 2360 

disposition  and  investment  of  proceeds  of  sale 2361 

Seriodical  accounts  to  be  filed  by  custodian  of  proceeds 2361 
isposition  of  proceeds  of  sale  subject  to  inchoate  dower  right.  2361 

provision  for   infants  not  in  being 2301 

prior  estates  or  rights  may  be  included  in  sale  by  consent  of 

holder 2362 

sale  of  dower  right  or  estate   for  life  of  infant  or  incompe- 
tent for  gross  sum    2363 

debts  of  infant  or  incoiuijctcnt  to  be  paid  without  preference.  2364 
V.  Proceedings    to  sell,    mortgage  or   lease   property  op  dece- 
dent  FOR   PAYMENT  OF  DEBTS,   ETC. 

jurisdiction    of   surroerate 2472 

what   property   subject    to  isalc 2740 

for  what  claims  property   may   be  sold 2749 

**  funeral    expenses  '*     defined 2740 

when  petition  may  be   presented 2750 

who    may    ]->etition     2750 

extension  of  creditor's  time  to  al)ply  when  action  pending..  2751 

notice  of  pendency  of  action 2751 

time    for    application    on    recovery    of   property    fraudulently 

conveyed ; 2751 

contents   of   petition    2750,  2752 

inquiry    to   ascertain    unknown    facts 2753 

citation   upon   petition   27C>4 

parties  not  cited  may  appear • « 2755 

hearing 2755 

proof  of  claims  not  yet  due 2755 
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tale  of  Real  Property  —  Continued. 

V.  Proceedings  to  sell,  mortgage,  etc. —  Continued. 

admission   of  executor,  etc.,  does  not  prevent  bar  of  statute 

of  limitations 2755 

proof  of  judgment  debts   2756»  275T 

aecree  to  determine  debt  and  liens 27ri8 

trial  by  jurjr  of  questions  of  fact 2547 

order  directing  jury  trial  to  state  questions 2547 

review  of  verdict  of  jury  to  be  by  motion  for  new  trial  only.  ^&18 

what  proof  necessary  for  decree 2750 

appointment  of  appraisers    27(30 

inquiry  as  to  mortgaging  or  leasing 2700 

decree  to  mortgage  or  lease « 2760 

decree  to  sell  2761 

postponement  until  controversy  as  to  title  determined 2762 

order  of  sale  of  different  parcels 2763 

how  sale  made  when  undivided  interest  exists 2764 

how  sale  made  when  precedent  estate  exists 2764 

application   of   proceeds   of   undivided  interest   or   precedent 

estate 2764 

form  of  decree   2765 

bond^  of  executor  or  administrator 2768 

appointment  of  freeholder  to  execute  decree 2767 

failure  of  executor  or  administrator  to  give  bond 2767 

order  directing  execution  of  decree 2768 

order  to  sell  part  pending  appeal 2766 

death,   etc.,   of  executor,   etc.,   or   freeholder   does  not  affect 

execution  of  decree 2770 

successor  of  deceased  executor,  etc.,  may  complete  sale 2770 

what  credit  allowed  on  sale 277; 

mode  of  sale   2772 

notice  of  sale   2772 

how  private  sale  eflFectcd   2772 

distinct  parcels  to  be  sold  separately 2773 

persons  prohibited   from  purchasing 2774 

report  of  sale 2773 

when  sale  to  be  -  vacated 2775 

resale 2ji.S 

order  confirming  sale   2776 

conveyances £776 

when  title  of  purchaser  or  mortgagee  from  heir  not  affected.  2777 

what  title  passes  277R 

how  contract  for  land  sold 2779 

purchaser's  bond  for  payments  on  contract  for  lands 27W> 

when  part  of  lands  under  contract  to  purchase  to  be  sold 2781 

effect  of  conveyance  of   decedent's  interest  in   contract    for 

lands 27«? 

in  part  of  contract  for  lands. 27y< 

irregularities  not  affecting  purchaser's  title 27R4 

when  appointment  of  guardian  for  infant  presumed 27R( 

proceeds  to  be  paid  into  court 2786 

when    payment    into   court   exonerates    decedent's   heirs    and 

devisees 27ni 

notice  of  distribution  of  proceeds 27R7 

hearing  on  distribution   27W8 

proof  of  further  debts  or  liens  on  distribution 2788 

sale  of  unsold  property  lor  deficiency 2TBn 

proof  of  claim  to  surplus  money 2TP0 

decree  for  distribution   .• 27Pt 

appeal  from  decree  for  distribution 2791 

county  treasurer  to  distribute   27iWc 

order  of  distribution  among  creditors  and  claimants 27flft 

computation  of  dower  in  lands  under  contract  to  purchase. . .  2TIM 

investment  of  funds  s<jt  anart  for  dower ?TPR 

of  share  belonging  to  infant  ..«..• 2796 

payment  of  mfant's  share  to  ruardian. . . . « « « 4  i  i  *  i 8796 
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Sale  of  Real  Property  —  Coatlaaed. 

V.  Proceedings  to  sell,  mortgage,  etc. —  Continued. 

deposit  of  infant's  share  in  savings  bank  or  trust  company. .  2796 
effect  'of   pendency   of  another  action  or  proceeding  to  sell 

property 2797 

when  surplus  money  on  foreclosure  or  other  sale  to  be  paid 

to  snrroFate 2798 

distribution  of  other  money  on  foreclosure  of  sale 27])9 

when  sale  to  include  dower  right 2^00 

restitution  when  assets  subsequently  discovered 2801 

conveyance    of    real    estate    by   executor    or    adroiuistraior   to 

holder  of  contract  of  sale  made  by  decedent 2801a 

removal  or  susjHrnsion  of  freeholder  not  stayed  hv  appeal...    L'oSS 
compelling   judicial   settlement    of   account   of   freeholder....   2726 

allowance   of    costs   of    proceeding 25(53 

is   in  lieu   of  commissions 2564 

Salooim. 

justice's  court   not  to  be  held  in  room  where  traffic  in  liquor 

authorized 2808 

Savinffii  BanlcH. 

designation  of  depositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds 753 

excepted  from  provision  for  voluntary  dissolution    2420 

deposit  of  infant's   share  of  proceeds  of  land  sold  to  pay  de- 
cedent's debts   2796 

Scandalous  Matter. 

striking   from  pleadings   545 

Schoola. 

teacher  may  be  excused  from  serving  as  juror 1033 

exempt  from  jury  service  1081,  1127 

proof  of   exemption    1082,  1128 

not  subject  to  judicial  supervision 1804 

to  action  to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation 1804 

petition  by  regents  of  university  for  dissolution. 1*^04 

appointment  of  receiver   ' 1810 

trustees  of  school  district  ma>   sue  upon  cause  which  accrued 

before  their  term 1926,  1928 

action  against  trustees  on  cause  arising  be  lore  their  term.   1927,  192S 
excepted  from  provisions   for  voluntary  dissolution  of  corpora- 
tions     24^1 

costs  against  school  officers 7i2 14 

Scire  Facias. 

writ   abolished 1983 

relief  to  be  obtained  by  action 1983 

Seal. 

omission  of,  or  wrong  seal  not  to  invalidate  process 24 

description  of,  to  be  recorded 27,  267 

provisions  respecting  seals  of  courts 27 

description  to  be  deposited  with  secretary  of  state. 27 

of  county  clerk  is  seal  of  county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for  new  seals 30 

of  appellate  division  232 

of  court  of  claims 267 

presumptive  evidence  of  consideration   840 

certificate  to  copies,  etc.,  of  records  to  be  sealed 958 

certified   copy  of  record   for   use  in  same   court   need   not   be 

scaled.   .  . ^9TO 

of  surrogate  s  court 27,  ZoOT 

Searclieii.  ......  ikai 

in  partition,   for  liens  on  undivided  intereato ,.  lool 

certificate  by  legal  custodian  of  document  13  presumptive  evi- 

dcnce   * ***     "*1 

lurrogates,  registers,  clerks,  etc..  to  make  and  certify • . .     961 
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SearcheM  —  Contlnved. 

misdemeanor  to  refuse,  neglect  or  delay  to  make CM 

to  be  made  without  charge  for  certain  state  officers 3290 

county  clerk's   fees  for  making 33M 

of  title  insurance  and  abstract  companies  may  be  used   in   lieu 

of  official  searches   i 3-ri6 

expense  may  be  taxed  as  disbursement 32j6 

Secretarr  of  State. 

to  keep  record  of  seals 27 

of  age  and  term  of  judges 54 

to  distribute  reports  of  court  of  appeals 213 

judgment-roll  annulling  corporation  to  be  filed  with iHv^ 

to  publish  judgment  annulhng  corporation IKiT. 

copy  judgment-roll  vacating  letters  patent,  etc.,  to  be  filed  with*.   VX^ 

transcript  to  be  transmitted  to  county  clerk U«$i 

order  changing  name  of  corporation  to  be  filed  with '24U 

to  publish  changes  of  names  annually  in  session  laws :;41T 

surrogate  to  transmit  copies  of  wills,  etc.,  of  non-residents   to..  2r<<C 
searches  to  be  made  without  charge  for 3Z^0 

Sedactlon. 

included  in   term   '*  personal   injury  " 5.143 

on  father's  death,  action  survives  to  mother 7»>4 

limitation   of  attions iSSi 

sitti'iRs   of   court    may   be   private .' 

co«»t3  when  recovery  is  less  than  %^ X^ 

excepted  from  jurisdiction  of  justice's  court 2*'C"' 

of    Albany    city    court X.*"jr^ 

of  Troy  j usticc's  c;Hirt yjJS 

Seisin. 

when  cause  of  action  accrues  for  breach  of  covenaat  of Kl 

Separation. 

causes  of , 1762 

residence  required  to  give  jurisdiction ITSS 

when  married  woman  deemed  a  resident 1T<* 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 4^,  4C5« 

proof  of  service  of  summons 1774 

requisites  of  complaint 1764 

plaintiff's  misconduct  a  defence 11^5 

counterclaim 17T'» 

allowance  of  temporary  alimony 17(3t* 

temporary  allowance  for  support  of  children 17»2J 

allowance  for  costs  and   expenses ,  IT® 

when  reference  may  be  ordered IDV* 

referee  to  be  appointed  by  court [  1012 

on  reference  of   issues,  testimony   and  proceedings  to   be   certi* 

fied  to  court  with   report 1229 

judRmcnt  to  be  rendered  by  court 1229 

entry  of  judffmcnt   by  default 1774 

award  of  costs 170 

support  of  wife  whcr   she  is  r'aintiflF , 1771 

alimony  to  plaintiff    17fi6 

court  to  rcpulate  custody  and  maintenance  of  children. ; 1771 

support  and  education   of  children 17^ 

revocation  of  j«df?ment    .^ 17(57 

court   may   annul   or  modify   directions  of  judgment  as   tr    m]i> 

mnny,  etc 1771 

seciiritv   for  support  of  wife  and  children ITT'J 

sequestration  of   husband's   property 177'2 

enforcinjf  alimony  awarded  bv   forrijcn   decree. 177i) 

enforcing  support  by  proceedings  for  contempt ,',  1773 
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Seanesiratioii. 

of  husband's  property  in  action  for  divorce  or  separation 1772 

action  by  judgment  creditor  for  sequestration  of  corporate  prop- 
erty  1784 

Service  of  Proeeaa  and  Papers, 

I.  Of  summons.    Sec  "  Summons." 

II.    Or    PLEADINGS    AND   PAPERS. 

provisions  for,  do  not  apply  to  summons 802 

of  (papers  on  attorneys  resident  in  an  adjoining  state 80 

notices  and  papers  may  be  served  on  party  or  attorney 700 

by  mail 707 

double  time  when  served  through  post-office 708 

time  for  service  of  notices  in  N.  Y.  city  court 3161 

on  attorney  by  leaving  with  partner,  clerk  or  person  in  charge 

of  office 797 

by  leaving  in  office  707 

by  leavipR  at   residence    707 

b^  leaving  at  residence  of  party 707 

time  for  service  of  notice  of  trial 077 

by  mail 708 

after  appearance,  papers  must  be  served  on  attorney 700 

in  default  of  appearance,  papers  need   not  be  served  on  de- 
fendant, unless  confined  for  want  of  bail 700 

on  clerk  fnr  non«resident , • 800 

deposit  in  branch  post-office  in  New  York  city 801 

on  prisoner ^ 1?51 

sheriff  must  permit  acce<(8  to  prisoner  for  personal  service. . .  •  l.')2 

time  of,  of  answer  of  defendant  arrested 566 

of  amended  pleadings 548 

affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

etc 027 

time  for,  of  pleadings  in  N.  Y.  city  court 8166 

III.  Op  osdess  and  original  notices. 

of  summons,  complaint  and  injunction  order  on  Sunday 6 

of  application  to  remove  or  suspend  attorney f^S 

of  mandates  b^  sheriff,  etc 102-107 

of  order  of  injunction    610 

of  notice  of  motion   for  leave  to  issue  execution   after   five 

years 1,178 

of  order  for  survey  of  property  in  dispute 168A 

of  affidavit,  requisition  and  undertaking  on  taking  of  property 

in  replevin 1700 

on  county  treasurer  of  order  to  pay  money  held  subject  to 

direction  of  court   1887 

of  petition  for  discharge  of  person  imprisoned  under  execu- 
tion  2206 

of  petition  for  production  of  tenant  for  life 2304 

of  order  to  produce  tenant  for  life 2306 

of  notice  of  sale  under  foreclosure  by  advertisement 2380 

of  order  to  show  rau«;e  in   proceeding  for  voluntary  dissolu- 
tion of  corporation    , 242.' 

of  orders  and  warrants  in  supplementary  proceedings 2<n2 

of  petition  and  notice  in  condemnation  proceedings....  S.'WI.  .3.'t62 
of    notices    and   papers    in    condemnation    proceedings    after 

appearance 3364 

of  nctices  in  proceedings  to  sail  cor j  orate  real  property 3305 

IV.  Of  subpoena.    See  "Subpoena;"  •* Witnesses.** 

V.  Of  state  writs. 

state  writs  to  be  served  in  same  manner  as  summons 1000 

habeas  corpus  can  be  served  only  by  elector  of  state 2000 
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Sewtce  of  ProceiiM  and  Paper*  —  Contlniied* 

V.  Of  stats  writs — Continued. 

of  habeas  corpus  or  certiorari  to  inquire  into  detention 200S 

when  defendant  conceals  himself 2003 

of  order  to  discharge   3018 

mandamus;    notice    of    application    for    peremptory    writ    on 

boards  of  three  or  more 20TC 

alternative  writ  on  court  or  judges 2ftTl 

alternative  writ  on   board  or  body  other  than   corpora- 
tion.        2071 

•alternative  writ  on  corporation   2071 

prohibition:  method  of  serving  alternative  writ 2MR 

certiorari  to  review;   notice  oiF  application  for ••«...•  :£l2S 

mode  of  service  of  writ 2130 

VI.  In  suraogate's  court, 

citations  and  mandates  may  be  served  in  any  county 2V1S 

citation 2ri3> 

substituted  service  of  citation  upon  resident 2S2! 

citation  by  publication    2nu2 

on  unknown  persons 2£3 

time  of  service  without  the  state ^SST* 

on  corporation 2.12*^ 

on  infant 232fi,  2K?r 

on  incompetent  person 2526.  25^ 

proof  of  service  of  citation  or  subpoena 2^ 

general  provisions  relating  to,  applicable. 2!Et8 

of  notices  relating  to  temporary  administration SCSI 

VII.  In  justices*  courts. 

of  summons,  sec   "  Summons." 

of  summons  with  warrant  of  attachment 2910 

affidavit  and  requisition  in  replevin 29"— 

of  notice  of  appeal  from .^ SW« 

of  precept  on  petition  for  sale  of  animals  found  straying.  . . .  dCNS 

Scrvlccii. 

jurisdiction  of  N.    Y.   city  court  over  actions   for  services   on 
vessels.  .  . 31 

Several  Liability. 

joinder  of  persons  severally  liable i.M 

not  to  affect  defendant's  right  to  relief 4ii5 

severance   of   action    on   death   of   party   jointly   and   severally 

liable 75S 

judgment  against  one  or  more  of  defendants 120r» 

severance  of  action  on  judgment  against  part  of  defendants. ..  12CS 

Severance  of  Actions. 

against  defendants  severally  liable  on  entry  of  judgment  against 

one  or  more    ASti 

of  causes  improperly  united  in  complaint 41*7 

on  judgment   for  part  admitted 511 

against  one  or  more  of  defendants  severally  liable 12l* 

after  judgment  against  some  of  defendants 120R 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes 1220 

of  eiectment   when   separate  occupants  are  ioined , IJ^Ifi 

when  different  parties  succeed  to  different  parcels 1S22 

when  diffiercnt  parties  succeed  to  realty  and  to  rents. . . .  152S 

of  partition,  when  oartial  partition  directed 1547 

power  of  referee  to  direct  action  to  be  severed 1018 
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Sham  PleadlBff*. 

answer  or  defence  may  he  stricken  out -. *  688 

notice  of  motion  in  N.  Y.  city  court 8161 

writ  of  mandamus  or  return  cannot  be  stricken  out  as  sham.  •  •  2060 

Sberlff. 

I.  Attbndancx  oh  courts,  etc, 

power  to  adjourn  term  of  court 86,  86 

to  attend  sessions  of  court  of  claims  if  required 268^ 

to  furnish  rooms  for  court  of  claims 268' 

fees  for  attending  sessions  of  court  of  claims 268 

may  be  ordered  to  furnish  court  rooms 31 

*            may  be  required  to  .ict  as  crier 92 

to  notify  constables,  etc.,  to  attend  term  of  court 97,  98 

need  not  attend  trials  at  chambers 239 

must  attend  term  of  appellate  division 242 

heating,  etc.,  of  court-room  of  appellate  division 242. 

stationery  and  minute  books  for  appellate  division 242 

telegraphing   day    calendar    of    appellate    division    to    county 

clerks 242 

payment    of   fees    and   expenses    for   attending   term  of   ap* 

pellate  division 243 

II.  Custody  of  jails  and  phisoners. 

not  to  charge  arrested  person  for  food,  etc 113 

not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoners 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

custody  of  tails  and   pri*(oners 120,  121 

of  prisoners  in   New  York 120 

of  prisoners  under   federal  process 133,  134 

jails,  process,  etc.,  must  be  delivered  to  new  sheriff 184 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc.,  to 

successor 186 

enforcing  delivery  of  prisoners,  process,  etc 188 

new  sheriff  must  make  return  of  arrests 187 

under-sheriff  must  deliver  up  prisoners,  process,  etc 189 

fn.  Powers  and  ditties. 

certificate  of  election  ..t. 182 

when  powers  cease  183 

retiring  sheriff  to  execute  certain  process 186 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on   request 101 

must  execute  mandate  and  make  return 102 

may  —  ''ke  return  by  mail 102 

amendment  of  returns  by    726 

defective  return  cured  by  judgment  on  verdict,  etr 721 

may  command  power  of  county  to  overcome  resistance.  104,  20J^0 

316R 

to  certify  to  court  narn#-s  of  persons  resisting  process lOr* 

refusal  to  assist,  is  misdcireanor 106 

governor  to  nrrlT  o'lt  military  to  assist 107 

trial  of  claim  of  third  party  to  property  seized 108,  109 

to  produce  indicted  prisoner,  when  ordered 166 

to  execute  orders  of  arrest,  etc.,  from   N.  Y.  city  court S.'W 

to  serve  summons   425 

how  order  of  arrest  executed 663 

has  rights  and  privileges  of  bail . .  .^ • .  595 

duty  of,  on  execution  to  charge  bail   698 
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Slterllf  —  Continued. 

ni.  Powers  and  duties  —  Continued. 

levy  of  attachment  after  term  of  office • ••     644 

to  collect  debts,  etc..  attached i IS&5 

actions  by,  in  aid  oi  attachment CSR 

may  sue  on  debts  attached  by  him 6S5 

may  take  property  for  deposit  or  delivery 718 

may  convey  real  property  by  order  of  court 718 

disqualified  as  trial  juror 1Q29 

duties  as  to  jurors,  sec  *'  Jury  and  Jurors." 

to    sell   and    convey   real   property   pursuant   to    direction    of 

judgment 1242 

execution   to  issue  to ^^^ 

to  whom  issued  when  against  sheriff 1362 

to  indorse  on  execution  time  of  receipt 1363 

to  whom  execution  against  attached  property  issues 706 

to  deliver  copy  of  satisfied  execution 1266 

not  to  purchase  at  sale  on  execution 1387 

under-sheriff  to  proceed  unon  execution  on  death,  etc 13S3 

to  give  notice  of  action  for  taking  on  execution  to  indemn- 
itors    1427 

on   death,    etc.,    under-sheriff   or   successor   to   complete    sale, 

etc.,  of  real  property  on  execution 1475 

undertaking  on  habeas  corpus 2000.  2002 

proceedings  on  writ  of  assessment  of  damages 2106-2111 

execution  of  warrant  of  attachment  fo.   contempt 2276- 22S3 

to  collect  fine   2206  221*8 

arrest     of     judgment     debtor     on     supplementary     proceed- 
ings  2437  243fl,  24r»3 

to  execute  mandate  of  justice  in  case  of  resistance 3158 

IV.  Penalties  and  liability  for  misconduct,  neglect,  etc. 

misbehavior,    neglect    or    diso?»edicnce    punishable    as    a    civil 

contempt    14 

for  neglect  of  deputy  to  attend  court *1P 

damages  against,  for  failure  to  execute  mandate 10*2 

penalty  for  neglect  to  execute  mandate  in  special  proceeding.  10? 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 
forfeiture  of  office  for  failure  to  separate  civil  and  criminal 

and  male  and   female  prisoners 125 

treble  damages  for  failure  to  separate  civil  and  criminal  End 

male    and    female    prisoners , 125 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jail..  i:¥) 
answerable  to  federal  courts  for  detention  under  federal  proc- 

^  ess 134 

damages   for  neglect  to   confine  prisoner  committed    for  con- 
tempt   i?rr 

connivance  at  escape  is  mi«;demcanor 15ft 

forfeiture  of  office  for  conniving  at  escape 150 

refusal  to  return  inventory  of  attached  property  is  contempt.     6S1 
exonerated  from  liability  for  arrest  on  justification  of  bail...      r»Sl 

when  liable  as  bail   for  discharge   from  arrest rkS7 

liability  for  arrest  in  violation  of  privilege  of  witness...   8(83.     864 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 
cution  1436 

penalty  for  wrong  delivery  of  chattel  taken  in  replevin 1707 

order    to    show    cause    against    attachment    for    not    returning 

mnndatr 2270 

liability  of.  on  insuffirjrncy  of  sureties  on  underraldng  to  ap- 
pear  and    answer   for  contemnt 2291 

penalty    for   wronpfnl    refusal    to    discharge    debtor    taken    in 

execution    on   justice's    judgment S03S 

responsibility   for   sufficiency   of   sureties   on   undertalcinirs  in 
replevin , , , , ITM 
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Sheriff  »  Contlnned. 

V.  Actions  and  prockss  against. 

limitation   of  action  for  non-payment  of  money  collected  on 

execution 883 

against,   for  ofHcial  act  or  omission 38n 

service  of  summons  on   4^6 

preference  of  actions  against 791 

proceedinf^s  on  judgment  against,  on  liability  as  bail {^88 

exonerated  from  liability  by  bond  for  jail  liberties ..  150,  158,     171 

arrest  of,  by  coroner 174 

how  confined  when  arrested 175 

place  of  confinement  of,  deemed  a  jail 176 

'  entitled  to  jail  liberties  on  giving  bond 177 

substitution  of  indemnitors  in  action  against,  for  levy  on  exe- 
cution    14211427 

proceedings  to  compel  sheriff  to  make  return  to  warrant  to 

collect  fine 2297 

action  against  sheriff  for   failure  to  collect  fine  under  war* 

rant 2298 

action  by  people  against,  for  omission  of  duty  under  warrant 
to  collect  fine 2300 

VT.  Action  by  individual  on  official  bond. 

application  for  leave  to  sue 1880 

may  be  made  ex  parte 1892 

when  demand  necessary  before  application  for  leave  to  sue..   1891 

order  granting  leave   1881 

order  vacating  leave  to  be  made  on  notice 1892 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected 188*? 

indorsement  on  execution  directing  manner  of  collection 1883 

sureties  mav  plead  previous  payments,  etc.,  as  defence 1884 

ratable  distribution  among  claimants... 1885 

VII.  Fees. 

generally 8307 

In  New  York  and  Kings  county 3308 

to  be  collected  bv  virtue  of  execution .S,S09 

of  deputy  sheriffs  for  attending  courts 3312 

in  proceedings  to  enforce  liens  on  vessels 3439 

on  habeas  corpus 2000,  2002 

Sheriff**   Jnry. 

trial  of  claim  of  third  narty  to  property  seized 108.     109 

to  property  attached 6R7-0.'S9 

to  property  levied  on,  in  execution 1418-1420 

on   inquisition    before   commissioners    for  appointment   of  com- 

mitfec  for  incompetent 2328,  2330,  2331 

sheriff's  juror  exempt  from  trial  jury  service  in  New  'York 1081 

proof  of  exemption 1082 

selection,  etc.,  in  New  York 1112 

ShlpplnflT. 

See  "Vessels.'* 

Slander. 

included  in  term  **  personal  injury  ** 3.'143 

limitation  of  action 384 

joinder  of  causes   of  action , 484 

pleading  application  of  defamatory  words 535 

plea  of  justification  no  bar  to  evidence  in  mitigation 535 

preference   of   actions  for 791 

special  damages  need  not  he  alleged  or  proved  when  unchastity 

imputed  to  woman 1906 

damages  recovered  arc  separate  property  of  married  woman....  1906 
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Slander  —  Continued. 

costs   when   recovery   is   less   than  $50 2--? 

excepted   from   jurisdiction   of  justice's  court - 2*!**^ 

of    Albany   city    court 3^i 

of  Troy  justice's  court 322Z 

S«  eagre. 

accounting  by  relatives  acting  as  guardians  in  socage 2472 

Special   Proceedlnifs. 
I.  General  provisions. 

aclincd 3334 

"  special   [>roccecling  "  refers  to  civil  iiroceeding ,  . . .   334o 

term  *'  affidavit  "  includes  verified  petition  and  answer 334;t 

proceedings   supplementary  to   execution   are !^433 

cannot  be  taken  to  recover  real  property  unless  expressly  al- 
lowed      16>^ 

not  discontinued  by  change,   vacancy,  etc.,  in  judgeships....        lib 
I  begun  before  one  judge  may  be  continued  before  another   in 

New   York  and   Kings 26 

parties  may  stipulate  to  try  elsewhere  than  at  court-house...        37 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge. 52 

power   of   substituted  ufliccr   to   continue 53 

^)owcr  of  county  judge  in 349 

justice  of  supreme  court  may  make  orders  in  county  court..      354 

included  within  statute  of  limitations 414 

commenced  by  service  in  same  ma.  ncr  as  summons 4.T' 

\\o  abatement  if  right  to  relief  survives 75.1 

suI)stitution  of  rcnrcsiMitativc  on  death  of  sole  party 757 

oaths  and  affidaviis   vn  iiliout   the  state .*^44 

where    papers  to   be    filed ." Si.'» 

where  oracr   to  be  entered 8!^) 

transfer  to  supreme  court  for  disability  of  county  judge ^2 

s'.curitv  for  costs  may  be  required  in Sl'TP 

to  wliom  costs  awarcled    Zf'2M\ 

when  person  recovering  costs  deemed  a  judgment  creditor...   2432 

IT.  Trial  jurors  in. 

fine    for    nun-attendance    1195 

officer  summoning  to  keep  Jury ;  •  •  •. ll'*6 

fine   for  misconduct  of  oflicer   attending  jury 1106 

notice  of  imposition  of  fine I'OT 

remission  of  fine 1107 

special  return  of  delinquency  and  fine  to  countv  court 11?^ 

collection   and  remission  of  fine  by  county     ourt n:>!» 

jurors'  fees 331G 

III.   Appeals. 

orders   afTectincj  substantial  rights  appealable 1356.  \Xu 

from   final  (udcr  brings  uft  preceding  orders I'ViS 

limitation  of  time   to  appeal 1  ".'•'» 

method   of   perfecting IHUI 

stay    t)f    execution    jK-nding 1.1<?i> 

hcarini? l"'"*i 

entry    and   cnforrrmcnt   of  ordrr  deter'nining 1.?f?r» 

governed  by  provisions  relating  to  appeals  in  actions 1361 

y  SpeclHl    SoMMlonw,   Conrtsi   of. 

not  courts  ijf  record 3 

county  court   nN^v  remit  fine   i"inr>s'^d  bv *C»*'i 

may  discharge  person  committed  for  non-payment  of  fine.      JVui 
Special  Term. 

to  be  held  by  one  judge 22!l 

ajiptuntmciit  of  lime  and  place  for 2^ 

of   extraordinary  terms    **' ' 

place  of  holding 2X^ 

may  be  adjoTirnod  to  chanihcrs 2rt» 

trials  may  be  iiad  at  thaud'crs  bv  consent 2351 
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Special  Term Contlnned. 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers...  2J9 

contempt  at  trial  term  may  be  punished  at  special  term 2292 

Specillc    Perforntaace. 

jurisdiction  of   county    court 340 

action  for,  triable  in  county  where  property  situated 982 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of , . . .  1323 

undertaking  on  suspension  oft  sale  of  realty  pending  appeal....  1323 
cancellation  of  notice  of  lis  pendens  for  lack  of  undertaking  to 

suspend  sale 1323 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop- 
erty contracted   to  be  sold 2315 

judgment  in  action  against  infant  or  incompetent  to  compel  con- 
veyance    2347 

State. 

included  in  term  *'  person  "  in  condemnation  law 3358 

jurisdiction  of  court  of  claims 204 

notice  of  claim  to  be  filed 264,  270 

compromise  of  canal  claims •» 270 

claims  against,  sec  **  Court  of  Claims.** 

limitation  of  action  for  real  property 362 

by  grantee  of,  for  real  proDcrty % 363 

for  real  i»roperty  on  annulled  letters  patent  or  grant 364 

subject  to  same  limitation  of  actions  as  private  persons 3S0 

verification  of   pleadings  by    525 

order  of  arrest  in  actions  for  funds,  etc,  of 549 

attachment  in  actions  for   funds  of 637 

injunctions  against  acts  of  state  officers 006 

not  required  to  give  security  for  provisional  remedies,  etc.._ —  1990 
liability   in    damages   for   arrest,   attachment  or   injunction   im- 
properly obtained 1990 

may  be  made  defendant  in  partition 15W 

in  action  affecting  realty  subject  to  transfer  tax  lien....  447 

summons  in  partition  to  be  served  on  attorney-general 1594 

may  be  made   defendant   in   foreclosure  of  realty 1627 

may  recover  on  lost  bill  or  note  without  giving  indemnity 1018 

actions  by  people  against  usurpers  of  office  or  franchises..    1048-1?156 

to  vacate  letters  patent  granted  bv 1957-1960 

ejectment  for  property  escheated,  see  "  Escheat." 
forfeited  for  treason,  see    *  Treason." 

joinder  of  relator  as  plaintiff  in  action  by  people 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation    of    attorney-general    when    relator    joined    with 

people 1986 

joinder  of  causes  of  action  against  same  defendant 1988 

consolidation  of  actions  by,  against  different  defendants 1980 

preference  of  actions  by  or  against  state  or  its  officers 791 

need  not  give  security  on  appeal •  1313 

certain  officers  of,  disqualified  as  trial  jurors 1020 

officers  exempt  from  jury  service 1081,  1127 

proof  of  exemption 1082,  1128 

liability    to,    for    taxes    not    affected   by    insolvent    debtor    dis- 
charged    2184 

debtor  to,  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment  on   execution    2218 

sale    of   real    property   under    foreclosure   by    advertisement    of 

mortgage  to  peoi>lc  .  . 2393 

justice's  court  has  no  jurisdiction  by  or  against  peonle 28IW 

searches  to  be  made  without  charge  for  certain  officers 3?00 

comptroller  to  audit  fees  and  charges  ac:ainst. 3295 

enforcement    of    lien    under    contract    for    public    improvement, 

against   funds  of    3400 

party  to  action  to  enforce  mcchtTnics'  liens. 3*02 

judcjment  atjainst,  in  action  to  enforce  mechanics*  li'^ns 3U8 

I.  Action  by,  to  rtcover  p-»^T.Tr  T-fvi*!. 

to  be  brotight  in  name  of  j^rople 19S4 

when  maintainable 1969 
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State  —  CoAttnued. 

I.  Acnoir  by,  to  xbcoves  public  funds  —  Contliraed. 

other  actions  may  be  stayed • 1929 

orders  or  interlocutory  judgments  in  other  actions    may  be 

vacated 1970 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 1971 

cause  of  action  vested  in  state 1972 

limited   to  ten   years 15*73 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,   etc..   claiming  proceeds IQTS 

attorney-general   to   bring  action 1978 

preference  of  action  on  calendar «.... T8B 

II.  Costs. 

judgment  for,  may  be  taken  against lflR( 

execution  for,  not  to  issue  against 19SR 

payment  of  costs  against  state  or  public  officer. S241 

against,  when  action  brought  on  relation  of  private  person...  31242 

when  action  for  benefit  of  municipality 3243 

State  A«ylaiii. 

officers,  etc.,  exempt  from  jury  service 1000 

State   Comptroller. 

searches  to  be  made  without  charge  for , 9290 

to  audit  fees  and  charges  against  state S296 

State  Bngrlneer. 

searches  to  be  made  without  charge  for 3S9D 

State  HospltalH  for  Iimane. 

officer  having  jurisdiction  over,   may  apply  for  appointment   of 

committee  for  inmate 2- 

contents   and  verification  of  petition 2SXXm 

to  what  court  petition  presented 2323a 

notice  of  application.  ^ 2%SU 

appointment  of  committee 232Sa 

costs  of  proceeding .^ g^^^fc 

provisions  relating  to  commission  and  trial  by  jury  in  court  not 
applicable 2S3(!a 

Slate  Prifiom. 

agent  or  warden,  etc.,  exempt  from  jury  service 1090 

State  Reporter. 

is  reporter  of  court   of  appeals ^^.  2n0 

duties  of 210 

removal  for  neglect  of  duty , , 210 

jiot  to  be  interested  in  publication  of  reports 211 

contract   for  publication  of  reports , 211 

copyright  of  reports , 212 

distribution  of  reports 213 

must  deliver  papers  to  successor 214 

papers  not  to  he  delivered,  except,  etc 215 

unreported  opinions  to  be  filed  with  clerk 216 

State  Treannrer. 

to  pay  governor  damages  ascertained  on  writ  of  assessment. . . .  2115 

legacy,  etc.,  of  unknown  person  to  be  paid  to ^T*** 

searches  to  be  made  without  charge  for ,. 
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State  -Writs. 

See    *' AssBSSMBNT   or    Damages;**    "  Certiorari;  **    "  Habbai 
Corpus;  "  "  Mandamus;  "  "  Prohibition;  "  **  Writs." 

Statnte. 

pleading  private  statute 630 

preference  of  appeal  from  judgment  declaring  statute  nnconati' 

tutional 701 

proof  of 032 

statutes  of  another  state  or  country 042 

fltatnte  of  Frauds. 

acknowledgment  of  indebtedness  on  judgment  must  be  in  writ- 
ing to  avoid  limitation   ...•«•  276 

of  barred  debt  or  new  promise  to  be  in  writing <<06 

Statate  of  Llmltatloas. 

See  "  Limitation  of  Actions." 

Stay  of  Proceedings. 

period  of,  excepted  from  limitation  of  actions 406 

of  arbitrstion.  excepted  from  statute  of  limitations 411 

security  on  stay  of  proceedings  by  injunction dll'C'ir) 

not  to  exceed  thirty  days  without  security  13^)1 

orders  for  stay  longer  than  twenty  days.'. 775 

for  non-payment  of  motion  costs 770 

pending  discovery  and  inspection  of  books  and  papers 805 

final  judgment  not  stayed  by  motion  for  new  trial,  etc lOOC 

period  of  stay  not  included  in  life  of  lien  of  judgment ^  12^*5 

on  appeal,  see  "Appeal." 

appellate  division  may  srrant.  pending  appeal 134S 

of  execution  of  order,  in  special  proceedings  ncnding  appeal..  1360 

Steam  Engrlaeers. 

exemnt  from  jury  service 1030,  1081,  1127 

proof  of  exemption   1092 

Stenosraphem. 

is  officer  of  court % 

oath  of  office 82 

qualifications    82 

not  to  be  interested  in  preparing  or  orinting  case,  etc S2 

duties  of 83 

when  notes  to  be  filed 83 

to  furnish  transcript  of  minutes 83 

preservation  of  notes 84 

when  notes  may  be  destroyed 84 

delivery  of  notes  to  successor  in  office 84 

when  notes  to  be  written  out 84 

how  transcribed  minutes  to  be  written 706 

judge  may  require  written  minutes  without  cost 85 

nlust  furnish  written  minutes  to  party  paying  for  same... 86 

transcript  of  notes  of  trial  may  be  treated  as  judge's  minutes. . .  1007 

compensation  for  duplication  of  notes  of  trial  on  judge's  order.  1007 

payment  of  minutes  ordered  by  district  attorney,  etc 86 

assi<ttant  stenographers  included  within  provisions  of  law 87 

salaries,   etc.,   provided    for 88 

must  write  out  mfnutes  when  directed 251 

appointment  of,   for  appellate  division 221 

in  Kinps  county 254 

a««!istant  in  Kings  county   256 

in  counties  of  second  t"dirial  district  other  than  Kings. .  256 

in  coi-ntics  of  ninth  judicial  district 2o6 

in  judicial  districts  other  than  first,  second  and  ninth..  258 

salaries  in  counties  <»f  second  judicial  clis.rict  other  t-.tin  Kings.  257 

in  judicial  di«;tricts  other  than  first  and  second 259 

consultation  clerk   fur  a.ipellatc  division,   fourth  department...  2'Jl 

payment  of   expenses  of 260 

employment  of  temporary  stenographer • . . . .  202 
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Stenovraphers  —  Contlnned. 

ftppointmrat  of,  by  court  of  claims. .• •••••••••••    Sfll 

of  city  court  of  New  York SS 

appointment  and  compensation  in  county  court •....   358-361 

appointment  and  removal  in  surrogate's  court  in  New  York  and 

Kings 2512 

in  surrogates*  courts  in  other  counties •.••••....  2513 

in  surrogate's  court  to  take  and  transcribe  notes...... ••••....  2S41 

authentication  of  minutes  in  surrogate's  court 2M2 

fees    3.ni 

disqualified  to  act  as  referee,  etc Iirj4 

Steuben  Covnty. 

jail  liberties  for.  .  . .•••.••..••     115 

Stoekholdera. 

See,  also,  "  Corpobations." 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc 3M 

service  of  summons  on,  by  publication 438,     -t-'S* 

not  to  act  as  juror  when  corporation  a  party 11*^' 

when  to  be  joined  as  defendants  in  action  against  corporation..   I?*' 

separate  action  against,  to  enforce  liability 171*1 

proceedings 17H2-171»'« 

of  bank  may  testify  to  personal  transaction  with  deceased  person.    R£> 

Btrajra. 

I.  Action  fob  suffering  animals  to  stray. 

to  be  brought  in  justice's  court 3r»Q 

who  may  maintain ^«i>'J 

application   of   recoveries.  .    3n<l 

penalties  recoverable SJeC 

II.  Seizure  and  sale  of  strays. 

seizure  by  officers *^ 

when  private  person  may  seize 3iis' 

petition  for  sale  of  animal  seized r>i*>«« 

precept  upon  petition   for  sale '^'*'' 

service  oi   precept I^cv* 

on  unknown  owners.  . • 3i<*o 

proof   of  service   of  precept • ^ti^^* 

answer :tt<H»' 

trial 3iit»' 

order  for  sale S^Ol 

warrant  to  sell • 3»'*K 

conduct  of  sale. ^^l 

application  of  proceeds  of  sale llfl 

payment  of  damages  for  trespasses ^^rl 

determination  of  claims  to  surplus ^ak'. 

application  of  surplus  when  no  claim  made  within  a  year....  3«**4 

order  upon  claim  for  surplus aHiS 

appeal  to  county  court  from  order  on  claim  to  surplus 9iiti'> 

appeal  to  supreme  court  from  order  on  claim  to  surplus. .....   ***' 

decision  in  favor  of  person  answering 3in«» 

damages   for   malicious   seizure Jtt**- 

costs  on  decision   for  person  answering ^^*' 

execution  on  order  in  favor  of  person  answering ?J't*^ 

demand  by  owner  for  nossession  before  trial 3>ft*T 

when  animal  wilfully  set  at  large  by  third  person 3w*» 

damages  and  penalty  to  owner  for  wilfully  setting  animal  at 

large 309P 

action  by   person  seizing   aprainst  person   wilfully   setting   ani- 
mal at   larf^c 31<^ 

demand  of  possession  after  final  order  before  sale Sitil 

order   upon  demand   for   possession 31"^ 

appeal   fr(Mn  order  on  demand  for  possession S1«XI 

Stay  pending  appeal  from  order  on  demand  of  possession Sl(i3 

1278 


INDEX. 

Strayn  —  Contlnned. 

II.  Seizure  and  sale  of  sthays  —  Continued. 

appeal   from  final   order 8104 

stay  pending  appeal  from  final  order 3105 

undertaking  on  stay  pending  appeal  from  final  order 3105 

delivery  of  possession  pending  appeal  from  final  order 3105 

proceedings  on  affirmance  of  final   order... 3106 

limitation  of  action  for  seizing  animals. 3107 

party  to  proceeding  cannot  sue  for  seizure.! .SI 08 

action  by  owner  to  recover  animal 3108 

damages  entire  when  several  animals  trespass 3109 

proceedings   against   diflFerent   owners   of   animals   trespassing 

on  petitioner's  land   3109 

proceedings    against    different    owners    of    animals    not    tres- 

passincr  on   p'»tittoner*s   1«»nd 3110 

surplus  where  there  are  different  owners 3111 

action  or  seizure  supersedes  proceedings  by  others .SI  12 

officer  may  prosecute  when  private  person  abandons  seizure..  3113 

person  having  soecial  property   deemed  owner 3114 

agent  may  act  for  owner 8115 

Streets. 

actions  for  penalties  for  allowing  animals  to  run  at  large,  sec 

"  Strays.'* 
qualifications  of  commissioners  in  opening  proceedings 1024 

Sub-Contractor. 

defined. SS98 

Strncic  Jnry. 

See  "  Jury  and  Jurors." 

SnbmlsMlon  of  Controversy. 

how  submitted  without  process «    , 127ft 

agreed  statement  of  facts , 1270 

affidavit  of  good   faith 1279 

papers   to  be  filed 1280 

on   filing,  ^  controversy  becomes  an   action 1280 

arrest,  injunction  or  attachment  not  granted 1281 

costs  on 1281 

judgment-roll 1281 

to  be  tried  by  appellate  division  or  general  term 1281 

dismissal  for  insufficiency  of  statement. 1281 

Subpoena. 

I.  General  provisions. 

power  of  courts  of  record  to  issue 7 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .  338 

method  of  service 852 

service  on   hospital  physician 830 

order  for  subpoena  to  hospital  physician 830 

damages  and  penalty  for  disobedience 8.*>3 

striking  out  pleading  for  disobedience  to 84>3 

to  persons  required  to  attend  by  terms  of  judgment 805 

on  order  for  deposition  to  be  used  on  motion 88.5 

to  witness  on  deposition  for  use  without  the  state 015 

to  attend   before   referee 1017 

before  arbitrators 2370 

power  of  surrogate  to  issue 2481 

proof  of  service  of  «;uhpoena  from  surrogate's  court 2532 

to  testify  to  jurisdictional  facts  on  petition  for  administration.  2002 

commissioners   in   condemnation  may   issue 3370 

service  of  subpoena  from  local  courts  of  Hudson,  Utica  and 

Oswego 8201 
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Snbpoena  —  Continued. 

II.  Duces  tecum. 

power  of  surrogate  to  issue 24*'l 

to  officers   having  custody   of   records ,MiG 

records  in  register's  office  in  New   York  and   Kings  counties 

not  to  be  removed  on ItRS 

to  produce  books  of   account >«f,7 

time  of  service    NTT 

application  by  witness  for  relief  from .xrr 

to  produce  books  or  papers  of  corporation MSs 

how  served  on   corporation MX 

subordinate  of   public  ofticer  may  produce  book  or  paper....  »^ 
subordinate   officer   or   employee  oi   corporation   may    produce 

book  or  paper " iH'O 

procuring  personal  attendance  of  public  officer  on .**«  <i 

of  officer  of   corporation , St'A* 

III.  In  proceedings  other  than  actions. 

who  may  issue K14 

penalty  for  disobeying  subpccna R.Vi 

warrant  for  witness  failing  to  attend 8.V1 

commitment  for  refusal  to  be  examined  or  to  answer S.'ilS 

damages  and  penalty  for  disobedience  to S.V. 

warrant  of  commitment .^Tm 

execution   of    warrant    of    commitment RTi^ 

provisions   not   applicable  to    subpoenas   issued   by   justice   of 

peace. 9S0 

IV.  In  justices*  courts. 

when  justice  may  issue 2MjS^ 

service 2070 

service  of»  from  local  courts  of  Hudson,  Utica  and  Oswegp.  3201 

nnhmntniion, 

of   parties,    see     "  Abatemsnt     and    Revival;  "     **  Appkax.:  •* 
"  Parties." 

Sullivan  County. 

appointment  of  stenographer  for  surrogate ^13 

Summary    ProceedinnrN   to  Dlapoaaeas. 

special   statutory    provisions   not  aftocted ».(  4 

riglits  in  cases  nut  provided  for,  savca lUvr4 

I.  Who  may  be  removed. 

when  employee  may  be  removed  from  master's  preniiseb 'J2"*l 

y<  hen   tenant   may    i>e    reniov  cd ILUI 

removal  of  tenants  and  occupants  from  properly  st>ld  on  exe- 
cution    2iirrj 

recovery  of  possession  of  property  sold  ulider   foreclosure...  2:2^t2 

farmed  on  shares USt2 

removal  of  s<iiiatters 2*jrr2 

of  persons  forcibly  entering  or   detaining 2233 

II.   Petition;  precept;  service. 

to  what  courts  aiM'lication  maue 22*»J 

who  may  make  application 22.^ 

verification  of  petition 2— C> 

contents  of   petition    22^i.'« 

when  notice  to  «inil  required 2215*» 

petition    hy    noiRlibor    for    smnmary    removal    of    tenant    of 

hawdy-housc 22.'»7 

notice   hy    neiphhor    to    owner   of  bawdy-house    to    begin    pro- 
ceedings against  tenant 22r?7 

precept 22:?^ 

when   precept   returnahle    22;t> 

issuance  ot    i^mrpt    fr-im    New   \«irk  municipal   court 22:51* 

mode  of  service  of  prccei)t 2241) 
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Bvmmary  Proceeding  to  Dl«posse«»  —  ContlniieA* 

IL  Petition;  fsecept;  sxsvick  —  Continued. 

person  receiving  copy  of  precept  must  deliver  same  to  pcraon 

to  whom  directed 2M1 

penalty   for   failing  to  deliver   copy  of  precept   to  person   to 

whom  directed 2241 

service  of  precept  on  landlord  of  bawdy-house 2242 

proof  of  service  of  precept « 2243 

III.  Answer;  trial;  final  order. 

verified  answer  may  be  filed 2244 

defences  to  proceedings   2244 

issues  upon  forcible  entry  or  detainer 2246 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues 2247 

demand   for  jury  trial 2247 

summoning  and  impaneling  jury   2247 

proceedings  on  disagreement  of  jury 2247 

adjournment  of  trial ^ 2248 

final  order  upon  trial 2240 

not  a  bar  to  ejectment  to  recover  property 2264 

against  occupant  of  bawdy-house 2240 

costs  and  fees 2250 

costs  not  exceeding  $?iO  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer 22S0 

execution  for  costs 2260 

IV.  Warrant  to  remove;  redemption. 

warrant  to  dispossess  defendant 2260 

occupant  of  bawdy-house.   2&S0 

execution  of  warrant 2250 

cancels  term  of  lease 2268 

action  for  accrued  rent  not  affected  by  warrant 2258 

stay  on  payment  of  arrears  and  costs 2254 

on  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent 2264 

against  person  continuing  in  possession  after   sale  on 

execution 2254 

delivery  of  undertaking  for  payment  of  arrears  and  cost*. . . .  2266 

redemption  by  lessee  when  unexpired  term  exceeds  five  years.  2266 

by  creditor  of  lessee  when  unexpired  tern  exceeds  five 

years , 2257 

is  subject  to  lease  by  petitioner 2268 

petition  and  order  to  show  cause  on  redemption » 2260 

hearing  on  order  to  show  cause  on  redemption 2250 

person  redeeming  assumes  liability  of  lessee 2250 

V.  Appeals. 

from  final  order   2260 

undertaking  to  stay  warrant  pending  appeal 2261,  2262 

appeal  to  court  of  appeals  only  permittea  by  leave  of  appellate 

division 2261 

restitution  upon  reversal  of  final  order 2263 

action  for  damages  on  reversal  of  final  order 2263 

proceedings  to  be  stayed  only  as  expressly  allowed  or  by  in- 
junction in  action  against  petitioner 2266 

Smnmona. 

I.  Issuance;  form;  requisites. 

is  mandate  of  court 418 

form ^ . . . .     418 

requisites » . . .     41T 

to  additional  parties  in  court  of  claims 381 
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I.  Issuance;  woru;  rbouisitbs  —  Cbntiiiued. 

designation  of  'defendant  by  fictitious  name. •....  4tl 

of  unknown  persons  as  defendants 4Si 

of  public  officers  in IfiSB 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture. 18BT,  19M 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action 1774 

form  of,  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record 3404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  judgment 

on  verdict,  etc 721 

in  action  for  penalty  by  common  informer  cannot  be  counter^ 

manded.   .  .   .    1S9R 

power  of  referee  to  allow  amendment 101? 

to  be  filed 824 

to  be  inserted  in  judgment-roll 1237 

action  commenced  liy  service  of ••....  416 

under  statute  of  limitations 2198 

delivery    to    sheriff    effects    commencement    of    action    under 

statute   of  limitations    S9S 

service  on  attorney-general  for  state  in  action  for  partition..  15M 

provisions  for  service  of  papers  do  not  apply ftG 

complaint    may   be  served   with -....•  4W 

notice  of  sum  demanded  may  be  served  with , 419 

service  of  notice  of  no  personal  claim 423 

when  service  may  be  made  on  Sunday 6 

costs  for  procuring  order  for  service  without  state  or  by  pub-  

lication.   .  .    .    SS51 

II.  Supplemental  summons. 

to  be  served  on  defendants  brought  In 453 

on  substitution  of  party  on  death  or  transfer  of  interest....  7«0 

form  of 4S3 

service 453 

III.  Who  may  sbkvs.  ^ 

by  whom  served •...'..... 42S 

duty  of  sheriff  to  <erve 425 

sheriff's  fees  for  serving 8307 

in  action   for  penalty  by  common  informer  to  be  served   by  ' 

officer ISK 

IV.  Time  or  service. 

time  for  service  when  notice  of  lis  pendens  filed  before 1870 

limitinR  time   for  service , .,  42S 

time  of  service,  when  attachment  granted 0S8 

V.  Personal  service. 

-/                                    voluntary  appearance  equivalent  to  personal  service 424 

P^                                      on   natural   person , 426 

on  sheriff,  in  action  for  escape.... , ''  426 

on   infant.   .    . ^]*  42$ 

service  on   lunatics  and   idiots.. ^*  ^| 

on  guardian  ad  litem  of  absent  infant  defendant ' '  473 

on    cknnestic   corporation 431 

on  foreign  corporation.   .    !!!!!  433 

of  supplemental  summons ][\  453 

from  Yonkers   city  court  may  be  served  within  Westcbester 

county 32tt 
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Summons  —  Contlnved. 

VI.  Designation  of  persons  to  eecbivs  rot  PASTtn. 

designation  by  order  of  person  to  receive  summons  for  infant 

over  fourteen 427 

for  incompetent  not  judicially  declared 427 

for   judicially  declared   incompetent 428 

service   on    infant    over    fourteen    by    person    designated    in 

order 427 

by  residents;  designatio'n  of  agent  to  receive  service 430 

filing  and  recording  of  designation 430 

revocation 430 

service  on  agent 430 

by    foreii^    corporation;    designation    of    agent    to    receive 

service 432 

change  of  place  of  service  by  agent 482 

revocation  of  designation    432 

proof  of  designation 432 

service  on  agent    432 

VII.  Substitutes  foe  personal  servxol 

order  for  substituted  service  on  person  not  found  within  the 

state 435 

by  leaving  copv  at  residence 436 

by  affixing  to  door  of  residence  and  mailing 436 

when  no  residence  can  be  found 436 

limit  of  time  for 437 

papers  to  be  filed 437 

effect  of  substituted  service 487 

VIII.  Service  without  state. 

on  defendant  without  the  state,  when  ordered.. 438 

notice  to  be  served  with  summons 448 

papers  to   be  filed 448 

IX.   SSKVICB  BY  PUBLICATION. 

on  non-resident • .  • 438,  439 

departure  from  state  to  defraud  creditors 488 

to  avoid  service 438 

concealment  to  avoid  service 488 

absence  from  state 438 

in  action  to  annul  marriage 438,  439 

for  divorce 438,  439 

^                      for  separation 438,  439 

against  stockholders 438 

infants  and  incompetents 438,  439 

after  attempt  to  commence  action  to  avoid  limitation 438 

on  foreign  corporation 438,  439 

on  unknown  owners  in  action  of  i^rtition 1541 

papers  on  which  order  of  publication  made 439 

oy  whom  order  made 440 

contents  of  order 440 

method  of  publication  and  service 440 

when  publication  must  be  commenced 441 

when  service  deemed  complete 441 

papers  to  be  filed 442 

notice  to  be  subjoined  to  summons 442 

proof  of  service 444 

when  publishers  within  county  refuse  to  pubUsh 8293 

affidavit  of  refusal  to  publish .'  8294 

defendant  must  be  allowed  to  defend 445 

in  partition  not  allowed  to  defend  under  section  445. ..  1667 

X.  Tmoor  or  service. 

affidavit,  etc , 4M 

admission  of  service,  requisites • ••••  484 
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S«BAmoB0  —  Contfnued. 

X.  PiooF  or  snviCB  —  Cbntinued. 

of  service  b^  publication • •••••••••••     444 

of  service  without  state .••...•••••••••••..     444 

in  matrimonial  action ••••• 17T4 

XI.  City  court  of  Nbw  Yoek, 

contents  and  requisites , 3165 

short  summons 31K 

long  summons  against  non-resident 3165 

order  for  service  without  city 3170 

order  for  publication * 317u 

service  of  summons  and  order  of  arrest  in  marine  cause. . . .  3179 

XII.  In  justices'  coukts. 

commencement  of  action  by 284^ 

contents 2877 

when  returnable ; 2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service :^^' 

service  upon  corporation 2879 

on  railroad  corporation   2>i80.  2s«!n.' 

on  express,  insurance  and  tclegr^h  companies.  .    2881,  2cif^ 

on  managing  agent  of  non-resident 2s't-' 

second    and    third   summons 2i*j5S 

relation  back  of  second  and  third  summons 2^S3 

where  name  of  defendant  is  unknown 2^83 

return ^SSS 

service  on   defendant   with  warrant  of  attachment 231rt 

of   summons,   affidavit   and    requiMtion   in   replevin . 29C2 

in  action  to  foreclose  mechanic's  Hen  in  court    not    of 
record 3404.  3406 

XIII.  Ov  LOCAL  coum. 

of  Yonkers  city  court • 8S05 

of  N.  Y.  municipal  court • S2V^ 

of  Albany  city   court 8S0^i 

of  Troy  justice's  court 3206 

SvndAT* 

courts  not  to  sit  on,  except,  etc •••••••         6 

arrest,   commitment   or   discharge  on......^ 6 

service  of  summons,  complaint  and  injunction  order  on..  •....,         6 

habeas  corpus,  etc.,  may  be  issued  and  served  on SDl** 

not  to  be  made  returnable  on 2015 

sale  on  foreclosure  by  advertisement  not  to  be  held  on 2393 

Superintendent  of  Banks. 

to  approve  change  of  name  of  bank •• 2411 

order  changing  name  of  bank  to  be  filed  with 3414 

inperlntendent  of  Innnrance. 

to  approve  change  of  name  of  insurance  company. ••••••  •••...  S411 

order  changing  name  to  be  filed  with .•••••••  2414 

Superintendent  of  Poor. 

Sec  "  OvERsna  of  Pooa;  "  "  Poor." 

■ttperlntendent  of  Pabllc  "Worlcs, 

to  assist  attorney-generni  in   canal  claims ••••••••••«     9t9 

compromise  of  canal  claims 2T0 

Snperlor  Conrt   of   RulTalo. 

custody  of  seals,  records,  etc fiS 
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Superior  Covrt  of-  tlie  City  of  Mew  Torle. 

custody  of  seals,  records,  etc • M 

Snperirtaors,  Bo«.rd  of. 

to  pay  for  printing  calendars 20 

to  appoint  physician  for  county  jail 126 

to  provide  tor  stenographers,  salaries,  etc 88 

rooms,  furniture,  etc.,  for  courts 31 

for  stenographers  for  county  court 358 

for  clerks  in  surrogates'  offices 2508 

resolution   establishing  jail   liberties 147 

proof  of  acts,  resolutions,  etc 941 

payment  of  stenographer  for  duplication   of  notes  of  trial   on 

judge's  order 1007 

may  sue  on  cause  of  action  arising  before  term 1926,  1928 

action  against,  on  cause  arising  before  term 1927,  1928 

appointment  and  compensation  of  temporary  surrogate. . .  2492,  2493 

surrogfate  to  report  fees  received  to 2501 

costs  in  action  against 3244 

may  make  allowance  to  grand  or  trial  jurors 3314 

mileage  of  jurors.   . 8814 

fees  of  printers. 8317 

Supplemental  Pleadlnff** 

See  "  Pleadings." 
Supplemental  Snmmona. 

Sec  "  Summons." 
Sapplementarjr  ProceedlaffS. 

I.  Gbnbral  provisions. 

"  judgment  creditor "  defined   8848 

includes  oerson  recovering  costs  in  special  proceeding..  2432 

remedies  classified 2432 

pursuing  remedies  simultaneously    2432 

remedies  are  special  proceedings 2433 

review  of  orders  2433 

what  judge  may  entertain  proceedings 2434 

referee  may  be  appointed  to  take  examination. 2442 

report  of  referee   2442,  2443 

reference  may  be  ordered  at  any  stage 2443 

proceedings  upon  examination 2444 

parties  and  witnesses  may  be  examined 2444 

adjournments 2444 

oath  of  referee 2445 

payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver  money  or  property  to  sheriff  or  receiver 2447 

duties  of  sheriff  as  to  money  or  property  received  by  him...  2448 

application  of  money  or  property  received  by  sheriff 2449 

sheriff  to  pay  or  deliver  surplus  to  judgment  debtor 2450 

injunction   against  transfer   of  property 2451 

service  of   orders    2452 

of  warrant  of  arrest   2453 

discontinuance  or  dismissal   2454 

dismissal  for  neglect  to  proceed .' 2454 

notice  of  application  for  dismissal  on  discontinuance 2454 

costs  to  judgment  creditor    2455 

judgment  debtor  or  person  examined 2466 

judgment  must  be  for  not  less  than  $25 2468 

to  be  founded  on  service  personally  or  by  leaving  at 

residence   and   mailing    2468 

en  decree  of  surrogate's  court ».,.,  2664 

to  what  county  execution  must  have  issued 2468 

in  what  county  examination  to  be  had 2459 

answer  not  excused  as  tending  to  convict  of  fraud 2460 

maybe  continued  before  another  judge 2462 
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disobedience  to  order  punishable  as  contempt >4W 

release  of  debtor  for  inability  to  pay  is  discretionary SSB6 

joint  property  of  joint  debtors  may  be  reached 24S1 

not  applicable  when  corporation  is  judgment  debtor 2463 

exempt  property  cannot  be  reached • 24S3 

trust  funds  or  property  cannot  be  reached 2463 

earnings  within  sixty  days  cannot  be  reached 24® 

II.  Examination  op  debtor  after  return  op  execution. 

when  order  for  examination  may  issue 2436 

when  warrant  to  arrest* may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 243S 

vacating  or  modifying  warrant  of  arrest 24^ 

order  requiring  debtor  to  give  undertaking  for  discharge  fro"n 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

ni.  Examination  of  judgment  debtor  after  issuing  and  bkforz 

RETURN    of    execution. 

when  order  for  examination  may  be  granted 2431 

when  warrant  to  arrest  may  issue  instead  of  order 263T 

warrant  to  arrest  after  order 243^ 

vacating  or  modifying  order  of  arrest 2439 

order   requiring  undertaking   by    debtor   for   discharge    from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

IV.  Examination  of  third  person. 

may  be  pursued  alone  or  simultaneously  with  order  for  exam* 

ination  of  debtor   2432 

when  order  may  issue 2441 

notice  to  judgment  debtor  2441 

receiver  not  to  be  appointed  without  notice  to  debtor 2441 

corporation  to  attend  and  answer  by  officer 2444 

V.  Receiver. 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  debtor 2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver 2454 

appointment 2464 

notice  of  application  for  apf>ointment S464 

when  appointed  without  notice 2464 

notice  of  application  to  other  creditors 24<S 

only  one  to  be   appointed 2466 

order  appointing  or  extending  to  be  filed  and  recorded 2467 

order  extending  prior   receivership. 2466 

when  property  vests  in   receiver 246)* 

relation  back  of  title  to  personal  property 2469 

non-resident  not  to  be  appointed 2469 

removal  on  ceasinfir  to  reside  in  state 2469 

record  of  orders  appointing  or  extending !M7n 

subject  to  control  of  court • 2471 

jurisdiction  of  justice's  court  over  actions  by 289B 

flvpreme  Conrt. 

is  a  court  of  record ••..••..•... S 

seal  of  county  clerk  is  seal  of  court ST 

general  jurisdiction 2^ 

may  change  place  of  trial  of  actions  in  other  coarts 218 

Judicial  departments ••••..••.  210 

deaignation  of  justices  of  appellate  division •••••••••  SK 
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8«preiiie  Court  —  Continned. 

appellate  divisions • ••••• •«  9S0 

See  "  Appkllatb  Division." 

powers  of  justices  assigned  to  appellate  division «•••  220 

special  or  trial  term  to  be  held  by  one  judg^ 229 

appointment  of  special  and  trial  terms. 282 

assispment  of  justices  to  hold  trial  and  special  terms 232 

pnblication  of  appointment  of  terms 283 

appointment  of  extraordinary  special  and  trial  terms 234 

powers  and  duties  of  justices 235 

designation  of  justice  to  prevent  failure  of  term 237 

place  of  holding  terms 238 

adjournment  of  special  terms  to  chambers 239 

trials  at  chambers  289 

county  judge  has  powers  of  justice  at  chambers 241 

stenographers,  appointment  and  duties  of 251-262 

justice  may  make  orders  in  county  court 354 

restrictions  on  injunctions  against  state  officers 605 

removal  of  action  from  N.  Y.  city  court 319 

of  action  to,  for  disability  of  county  judge 342 

from  county  court  to  change  place  of  trial 348 

MItofu,  etc.,  in  local  courts  of  Hudson,  Utica  and   Onwego 

transferred  to 8197 

SQprein«  Canrt  Reporter. 

appointment,  duties,  compensation,  etc 220,  244-250 

copyright    240 

price  of  reporU 247 

8«ve«fe«. 

See  "  Bonim;  "  "  UNDBtTAKiNes.**  • 
action  by,  to  recover  from  principal  costs  and  expenses  of  suit.  1916 

Surety  Companies. 

as  surety  on  receiver's  bond 715 

equivalent  to  two  sureties  on  bond  or  undertaking Sll 

justification  bv 811 

execution  of  bond  or  undertaking  by 811 

principal  may  take  credit  for  cost  of  bond * 3320 

Sorroffate's  Covrt. 

is  a  court  of  record •••• 2 

term  "  surrogate  "  defined 2514 

included  in  term  "  judge  " 3343 

"upon  the  return  of  a  citation"  defined... 2514 

definition  of  terms 2514 

seal 27,  30,  2507 

I.   JUKISDICTION. 

gencrd  jurisdiction 2472 

presumption 2473 

acquired  by  citation  or  appearance   2474 

citation  presumed  from  recital  in  decree J2473 

omission  of  jurisdictional  fact  from  record  available  only  on 

appeal 2474 

may  supply  by  amendment   2474 

court  first  exercising  has  exclusive 2475,  2477 

exclusive,  in  case  ot  testate  pr  Intestate  decedents 2476 

concurrent  jurwdiction  over  estates  of  non-residents 2477 

situs  of  debts  owing  decedents  for  purpose  of  jurisdiction...  2478 

in  new  or  altered  counties 2479 

transfer  of  proceedings  on  formation  or  alteration  of  county.  248Q 
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11.  SUUOMS  AXO   TEEMS  OV  COUET. 

court  always  open  for  businett  ••••••• ••••••••••••••  SM 

when  to  attend  at  office • 2S06 

appointment  of  terma  in  Hew  York  county 2504 

aiening  of  decrees,  letters  and  orders  during  ▼•eatiosi.......  2rii>.'i 

when  and  where  court  held  by  county  judge •.••......•  2506 

list  of  appraisers,  etc.,  to  be  published  weekly  in  New  York 

county • 2ri'M 

designation  of  special  surrogate  .« •.«••••••.  24^ 

of  acting  surrogate • ••••••••••  24S3 

county  judge  who  it  also  surrogate.. • 2iSi 

III.  Disqualifications  and  disability  or  suseooate. 

disqualified  as  trial  juror 1029 

who  to  act  as,  during  vacancy  or  disability 24S4 

transfer  of  proceedings  in  Kings  county  to  supreme  court  in 

case  of  vacancy  or  disability 24.^ 

who  to  act,   if  surrogate  disqualified 24^^ 

in  New  York  county,  supreme  court  to  act  in  case  of  vacancy, 

disability  or  disqualification 24W 

proof  of  authority  in  case  of  vacancy,  disability  or  dsaqoalifi- 

cation 24S7 

order  providing  for  vacancy,  disability  or  disqualification ....  24SA 
how  temporary  authority  during  vacancy,  etc.,  superseded....  24**J* 

completion  of  unfinished  business  of  predecessor 24W 

proceedings    in    supreme    court    in    New    York    and    Kings 

counties 2480.  2491 

appointment  of  temporary  surrogate  by  supervisors 24P2 

compensation   of   temporary   surrogate 24ft'? 

entering  and  recording  acts  of  persons  temporarily  acting  as.  24^ 

when  disqualified  to  !ict  as  attorney  or  counsel 24Pr» 

for  interest   in   proceeding 24!»»> 

when  objection  for  special  disqualification  waived. . ; 2497 

surrogate's  father  or  son  disqualified  to  practice 2rot 

XV.   Records;    clerks;    stenographers,   ETC  ntnc    o    ^ 

hooks  and  indices  to  be  kept .-408,  24!<» 

books  and  papers  to  be  prescrvcU '^**^ 

bof)ks    for    recording   instruments    setiling   estates,    etc 2r.»rj 

fees  of  clerks  for  recording  such  instruments li.'»<'- 

niai)S   and  surveys  filed  with  surrogate  of  New  York  county 

arc   presumptive  evidence  after  twenty  years '.Cm 

official    records   of   surrogate   of    New    York   county   are   pre- 
sumptive evidence  after  twenty  years !*y» 

to  make  and  certify  to  searches S*»l 

misdemeanor  to  refuse,  neglect  or  delay  to  make  search Wl 

to  transmit  copies  of  wills,  etc.,  of  non-residents  to  secretary 

of  statfc •  •  •   2r»03 

removal  of  will  for  probate  in  foreign  country,  i 2tr.»,  2<v>i 

appointment    and    removal   of   clerks 250S 

of  clerk  and  deputy  clerk  of  court 25^9 

powers  of  clerk  and  deputy  clerk  of  court 2r>09 

disqualified   to    act    as   appraiser,    attorney,   referee    or 

puardian ??^ 

.  may  examine  witnesses  on  uncontested  probate 2."»K 

surroKate  liable   for  clerk's  acts ^ Soil 

appointment  and  removal  of  stenographer  in  New  York  and 

Kings 2r»ll 

in  other  comities    2.'»lr 

interpreter  f<jr.  in  Kin.vjs  county 3fi( 

V.  Powers  and  m'TiKS. 

provisions  ai'i-Iy  altliou'di   d  cedent   die«!  before  enactment...    -4S2 

compjction  of  inifinislied  business  before  predecessor 24S1 

signing  of  records  left  unsicned  hv  predecessor 24SI 

ratification  of  completion  of  records,  etc.,  of  predecessor 24^2 

incidental  powers 24*^1 
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V.  Powx&s  AND  DUTIBS  ^- Continued. 

power  to  punish  for  contempt »•»••«•»%».»•••». bk...  2481 

to  issue  citation   2481 

to   issue   supplemental   citation  to   bring   in   necessary 

parties 2483 

to  adjourn 2481 

to  issue  subpoena 2481 

to  grant  temporary  injunctions 2481 

to  vacate  or  modify  decrees  or  orders 2481 

to  grant  new  trial 2481 

review  of  determination  on  appeal 2481 

bonds  to  be  acknowledged  or  proved 250C 

disposal  of  proceeds  of  sale  of  real  property  on  death  of  in- 
fant or  incompetent 2358 

granting  leave  to  executors,  etc.,  to  consent  to  discharge  of 

insolvent  debtor 2153 

Issuance  of  letters  on  judgment  establishing  will 1863,  1864 

consent  of,  required  by  infant  plaintiff  in  partition 1534 

correcting  mistakes,  omissions,  etc 2538 

execution   not   to   issue   against   decedent's   property   without 

leave  of 1380 

petition  for  leave  to  issue  execution  against  decedent's  prop- 
erty  1381 

execution  not  to  issue  against  executor,  etc.,  without  leave..  1825 
application,  for  leave  to  issue  execution  against  executor,  etc.  1826 
order  granting  leave  to  issue  execution  against  executor,  etc.  1826 
accurity  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share  .' 1827 

annual  examination  of  guardian's  accounts 2844 

money  paid  into  court  to  be  paid  to  county  treasurer 2687 

control  over  money  paid  into  court 2087 

VI.  Action  ok  omciAL  bond  of  suaaocATX. 

leave  to  sue 1886 

provisions  relative  to  sherifTs  bonds  apply •.«•.. 1889 

^I.  Process;  service;  appearance. 

citations  and  mandates  may  be  served  in  any  county 2516 

attachment  may  be  executed  in  any  county 2515 

proceedings  to  be  commenced  by  citation  2516 

what  jurisdiction  acc^uired  by  presentation  of  petition 2516 

presentation  of  petition  commences  proceeding  within  mean- 
ing of  statute  of  limitation ; 2517 

citation  when  persons  constituting  a  class  are  unknown 2518 

contents  of  citation 2519 

■ervice  of  citation    2520 

■ubstitute  for  personal  service  of  citation  on  resident 2521 

■ervice  of  citation  by  publication 2522 

on  unknown  persons   2523 

order  for  service  without  state  or  by  publication 2524 

time  of  service  without  state   2525 

aervice  of  citation  upon  corporation,   infant  or   incompetent 

person 2526 

designation  of  person  to  receive  service  for  infant  or  incom- 
petent  2527 

appointment  of  special  guardian  ad  lUtm  for  incompetent  to 

exclusion  of  committee 2627 

waiver  of  citation 2628 

appearance;  how  made 3628 

effect  of  appearance   2528 

appointment   of  special   guardian    for   infant   or  incompetent 

person 2630 

notice  of  application  to  appoint  special  guardian f . . . .  2531 

proof  of  service  of  citation  or  subpcena 2888 
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Vir.  PitocBSs;  sbavice;  appbakancb  —  Continued. 

mode  of  publication 

general  provisions  relating  to  service  of  papers  applicable. 


l^III.  Parties.     See,  a!so,  "XIV:     2.  Appeals,  infra," 

when  persons  constituting  a  class  or  necessary  parties 2518 

inquiry  by  surrogate  to  ascertain  persons  constituting  a  class.  2Ufl 
subpoena  to  testify  as  to  persons  constituting  a  class 2518 

IX.  Pleadings. 

petition  or  answer  may  be  presented  orally   26M 

written  and  verified  pleadings  may  be  required 2533 

form  of  verification    2684 

by  whom  verified  2684 

X.  Depositions;  witneams,  btc. 

general    provisions    for'  dj^covery   of   books   and   papers   ap- 
plicable  ■/. , 2588 

as  to  depositions  applicaWe ^ 

may  take  testimony  of  in£rm  witiWg*  ^^^  ^^  court 2539 

may  order  testimony  of  infirm  subsSf*^**^*  witness  to  will  to 

be  taken  before  surrogate  of  anotHf *"  county". 26W 

may  appoint  referee  to  take  testimonl  ^^  »nfirm   witneM  in 

another  county ,.,,  ^^ 25W 

mav  issue  subpoena  to  testify  tojuVisdictio**  ^**^**  ^  petition 

for  administration N. 2Wi 

bcncficia!  interest  in  will  does'not  di*8iualifA*****"*''"3r  ••  *<>  ^, 

execution ..7*!* '•'  *^ 

XI.  Hbakings;   teials,  etc  V 

stenographer  to  take  and  transcribe  notes....      J 2JS 

authentication  of  stenographer's  minutttT  !  \ SS 

stenographic  minutes  to  be  bound   .  V ^^ 

reference  to  stenographic  minutes  to' WiiotVd  *o A  "*^**'**  **'  «»• 

decree  on  contested  proceeding   ......  "Y SI 

exceptions  to  rulings  ol  surrogate  during*  triil.'  .* .' ."  V SS 

to  findings  and  refusals  to  find.....         •"•^ £fo 

settlement  of  case  and  exceptions  ...  V* *^® 

law!"".  !°  ^*^'*  separately   facts   found  *  iid  'roncWsiSt*  ^f  2545 

""^^asl.''  *°  ^""^  "*^  ^^  '°'^**  *°  iu;;iii,^e  u  Vettle^i^^i  ^|  2546 

*'^u^i?;v^i;i^  '°^  ''^^'  '^^^  *^  Vi^dini^  254- 

verdict  m  proceedings  to  sell  real  prV<rt/tV  pay  debtrsU'^Lli.- 
reviewed  by  motion  for  new  trial....  •o    be»« 

XII.  Repeeences.  * 

"i^nJT.*"!.!\*^^!*f. ""****"*  ***  examine  accounts  of  ^«rd. 

surrogate  of  New' YoVky^iy  Vif;;'q;;sti;ni' ti'iwirtV^^ 

^/J^fJ  ^"^^»j^"*  ?^  ^^'  to  take  testimony  and  report  ."  "  *  - 
SSC^  «  "  '""^  settlement  of  accounts  may  be  referred.  '  ' 
Sower.   7  •'^'^J'^^t'on  of  probate  cannot  be  Veferred. . .! ?    '  "  * 

K^fir™  "l-'  *"*i  Procedure  before  referee T?     ,•  J .'  *  '  • 

confirmation  of  referee's  report 
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XIII.  DxcmiES   AND  OSOBSS. 

"  decree  "  defined • c  _ 

decree  settling  account  to  contain  summary 2661 

revoking  letters  may  require  accounting 2608 

admitting  to  probate  to  state  whether  contested  or  un* 

contested 2828 

on  application  for  probate  of  heirship 2666 

directing  payment  by  executor,  etc.,  is  evidence  of  as* 

sets 2552 

for  money,  transcript  to  be  furnished 2553 

may  be  docketed  at  judgment 2553 

execution 2554 

enforcing  by  punishment  for  contempt 2555 

commitment  for  contempt  does  not  bar  action  on  bond 2555 

presumption  of  satisfaction  876 

record  of,   on   rontwted   proceeding  to  have   reference 

to  stenographic  minutes  . . .  .• 2648 

"final  order"  defined    2550 

"order"  defined 2666 

enforcement 2566 

costs 2666 

XIV.  ArPEAU. 

1.  How  and  when  taken. 

after  jury   trial    of   proceedings   to   sell   decedent's   real 

property  to  pay  debts  2549 

when  party  may  appeal  2568 

no  appeal  lies  from  decree  or  order  on  default 2668 

when  person  not  a  party  may  intervene  and  appeal 2660 

to  what  court  appeal  taken   2670 

bringing  up  intermediate  orders   for  review 2571 

time  to  appeal   2572 

service  of  notice  of  appeal 2574 

appellate  court  may  supply  defects  in  perfecting  appeal..   1303 

2575 

2.  Forties. 

necessary   parties    2573 

bringing  in   additional  parties  after  api>eal 2573 

designation  of  parties  to  appeal l*i$C>,  2.'»7.'> 

|)roocedings  when  party  dies  pendin;;  appeal TJtW,  2.175 

substitution    of   representative   of   deceaspri    party.  .    l'J?J7.  2.'»75 
order  for  substitution  of  representative  of  drccastd  i)arty.   V2\)U 

2575 

fees   certifyinjy   papers    -5(;7 

stipulation  waiving  certification  of  papers 2507 

»*  8.  Security;  undertaking:  stay, 

_^  security  may  be  waived 1305,  2575 

■"'  to  perfect  appeal   2577 

'r\  undertaking  to  stay  execution  of  decree 2571 

W  commitment  for  disobedience  to  decree  or  order..  2579 

;"" :  amount  of  undertaking  to  stay  proceedings 2580 

lifll*  requisites  of  undertaking 2581 

^  undertaking  must  be  filed 1307.  2575 

\i^^  new,  on  insolvency  of  sureties 1308,  2575 

.• deposit   in  lieu  of   undertaking l.'iOO.  2575 

action  on  undertaking    1309,  2675.  2681 

perfected  appeal  stays  proceedings  in  cases  not  expressly 

provided  for.  .    .\ •  •  •  2584 

|Bif*  f  wjapcnsion  of  decree  for  probate 2582 

powers  of  executors,  etc.,  pending  appeals  from  decrees.  2882 

lit." ,  appointment  of  temporary  administrator  or  appraiser  not 

< *  itajred. 2683 

ti...-l  removal  or  suspension  of  tesumentary  trustee  not  stayed.  2683 

....  2  suspension    of    execirtor,    administrator   or    guardian    not 

;;....2  stayed • ggS 

^  decree  revoking  probate  or  letters  not  stayed »8a 
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XIV.  Appeals  —  Continued. 

4.  Hearing;  determination, 

C reference  of  appeals  f rem tJSi 
rings  up  each  decision  excepted  to 2545 

reception   or    rejection    of  evidence   not   ground    for   re- 
versal unless  prejudicial   ^45 

may  be  on  law  or  facts 2576 

facts  reviewable  only  on  case  settled 25i6 

order  of  appellate  d'vision  to  be  transmitted  and  carried 

into  eflFect 2585 

appellate  court  has  same  power  to  decide  facts  as  surro- 
gate    2588 

appellate  court  may  take  further  testimony  and  appoint 

referee 258« 

judgment  or  order  upon  appeal   ^87 

awarding  restitution  on   reversal 2587 

jury  trial  upon  reversal  in  probate  cases 2588 

costs 2589 

XV.  Costs  and  feks. 

may  be  made  payable  by  party  or  out  of  fund 2557 

no  costs  other   than   actual   expenses   when    estate  less   thai* 

$1.000 2.'S57 

discretionary,  except,  etc 2558 

to  be  awarcfed  of  course  to  successful  party  on  trial  of  ques* 

tion  by  jury   2558 

unsuccessful   contestant  of  probate  not  entitled  t.    costs  out 

of  estate 2558 

stenographer's    minutes    for   contestant    of    probate    may   be 

charged  upon  estate   25S8 

include  disbursements 2559 

to  be  fixed  by  surrogate  and  inserted  in  decree 2559 

trial  fee  for  each  day  exceeding  two ' 2561 

on   orders 2Wrt 

on  motion  for  new  trial  before  surrofl^ate 2!51 

of  proceeding  to  compel  payment  of  funeral  expenses 2729 

of  jury  trial  same  as  in  supreme  court 2560 

on  appeal  same  as  in  supreme  court 2SIW 

discretionary  allowance  on  contested  and  uncontested  decrees.  2961 

additional   allowance  in   settling  accounts 256S 

allowance  unnn  sale  of  real  property  to  pay  decedent's  debts.  2?Wt 

is  in  lieu  of  commissions 2564 

fees  of  appraiser    9T>f^ 

of  referee,  same  as  in  supreme  court 256B 

of  officers  for  services,  same  as  in  supreme  court 2506 

of  witnesses,  same  as  in  supreme  court 2Kfi« 

surrogate  not  to  charge  or  receive  fees 2567 

mileaf^e  of  surrogate  for  taking  testimony  out  of  oonrt 2W*^ 

fees  for  copies  of  papers  2567 

to  report  fees  received  to  supervisors • 2501 

fees  not  to  be  charged  when  estate  less  than  $1,000 2r»ol 

fees    of    clerks    for    recording    instru.rcnts    settling   crates, 

etc    2riO"2 

section  .'WOl,  relative  to  clerk's  fees,  not  applicable 3302 

X\^I.   .Specific  proceedings  in  surrogate's  coukt. 
probate  of  wills,  see  "  Wills." 
of  heirship,  see  *'  Heirs." 
issuance    of    letters,    see    "Letters  of   Administiation; '* 
•*  Letters  Testamentary." 
of  letters  of  guardianship,  sec  "  Guardians," 
regulation  and  control  of  executors,  administrators,  guardians 
and  testamentary  trustees,  sec  "  Executors  and  Adminis- 
trators; "  "  CiuARDiANs;  "  **  Trustees." 
sale    of    real    property    to    pay    decedents'    debts,    see    "  S,\le    op 
Real  Property." 
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on  file  in  New  York  county  for  twenty  years,  mre  presumptive 

evidence 965 

when  court  may  order 1882 

contents  and  service  of  order 1683 

authority  to  enter  under  order 1684 

commibsioners  of  partition  may   employ  surveyor 1552 

referee  or  commissioners  to  admeasure  dower,  may  employ  sur- 

vcyor 1606 

surveyor's  fees  in  partition  or  dower 8299 

Mrrmenme,  Mviitclpal  Coort  of  the  City  of, 

is  not  a  court  of  record 8 

jurisdiction  of  summary  proceedings  to  dispossess 2284 

T. 
TaTern-Keepers. 

disqualified  to  act  as  justice  of  the  peace 2866 

Taxes. 

military  pay,  pensions,  rewards,  arms,  etc.,  exempt  from  seizure 

for 1893 

to  be  paid  by  officer  making  sale 1676 

f>roperty  seized  for,  cannot  be  recovered  in  replevin 1690 
iability   to   state    for,    not  affected   by  'insolvent   debtor's    dis- 
charge  2184 

debtor  to  state  for  taxes  not  to  be  discharged   from  imprison- 
ment on  execution    • 2218 

summary  proceedings  to  dispossess  tenant  for  non-payment  of.  2231 

against  decedent,  entitled  to  preference  m  payment 2719 

additional  allowance  on  certiorari  to  review  assessment 3253 

Taxpayer's  Action. 

when  taxpayer  may  sue  to  redress  municipal  wrong 1925 

Teachers. 

may  be  excused  from  serving  as  jurors. .... 1038 

Telegrraphs. 

operators  exempt   from  jury  service 1030.  1081,  1127 

proof  of  exemption    1082,  1128 

costs  of  condemnation  when  compensation  for  right  of  way  does' 

not  exceed  $50 ,3379 

service  of  justice's  summons  on  companies 2881 

Teleplione  Coaipanles. 

costs  of  condemnation  when  compensation  for  right  of  way  does 
not  exceed  ^50. 3379 

Tenants. 

See    "Ejectment;"    "Landlord   and  Tknant;  "    '•Sum- 
mary Proceedings  to  Dispossess." 
execution  against  property  in  hands  of 1871 

Tenants  In  Common. 

may  maintain  ejectment  separately 1600 

ouster  must  be  proved  in  ejectment  between  co-tenants 1516 

action  of  partition  by.  see  "  Partition." 

action  f.  r  waste  against  co-tenant 1656 

action  against  'co-tenant  for  proportion  of  i  rofits 1666 

Tender. 

when  tender  may  be  made  after  suit * .     731 

costs  to  date  to  be  included 781 

amount  tendered  to  be  paid  into  r.^rt • 782 
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Tender  —  Contlnoed. 

notice  of  payment  into  coart TB 

effect  of  sufficient  tender • 788 

costs  after  sufficient  tender 738 

accepted  amount  to  be  deducted  from  recovery 784 

costs  when  tender  accepted  784 

Tevtamentarr  Trustees* 

Sec  "Trustees." 

Timber. 

proof  of  title  in   actions   for  injury   to  timber  on  unoccupied 

lands MO 

action  for  cutting  on  lands  of  individual  or  municipality 1667 

treble  or  single  aamages  for  cutting 1688 

Time. 

of  notice  of  motion,  eight  days 780 

extension  of  time  before  expiration    7*1 

affidavit  to  be  served  with  order  for  extension 7^1 

relief  from  default 783 

not  to  be  extended;  for  action  to  abate  unless  continued 7^4 

for  commencement   of  action    784 

to  apply  for  continuance  after  death  of  party 7*44 

to  take  appeal,  except,  etc 7R4,  7155 

for  makinp   supnlcmcntal  complaint   to   continue   action-  .  T«« 

computation  of  time  of  publication 7S7 

double  time  when  paper  served  by  mail 788 

extcn«;ion   of,  to  answer  or  demur  in  action  against  corporation  ^^ 

on  bill  or  note   1778 

for  service  of  notice  in   N.  Y-  city  court » 3161 

Title  Tnimrance  Companies. 

searches  may  be  used  in  lieu  nf  official  searches 8298 

Town  ro-operntflve  Insnrnnee  Compiuiles. 

change  of  name 2411,  2413.  2414 

ToTvms. 

excepted    from    judicial    supervision ,. lfif>4 

not  subject  to  action  to  dissolve  corporation ISHI 

by  state  to  annul  corporation   1S04 

order  of  arrest  in  action  for  funds,  etc.,  of 549 

attachment  in  action  to  recover  funds  of fiXt 

preference  of  actions  by  or  against    Tftl 

jurors  not  disoualiftcd  because  residents  or  taxpayers 11T9 

proof  of  ordinances,   by-laws,   etc 841 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  1668 

taxpayer's  action  to  prevent  illegal  acts,  etc 1825 

action  by  state  to  recover  public  funds,  see  "  Municipal  Co«- 

PORATIONS:*' 

excepted  from   iurisdiction  of  justice's  court 2868 

jurisdiction  of  justice's  court  over  actions  by  or  again^  officers.  2868 

venire  in  iustice's  court  in  action  between  two  towns 2882 

penalties  for  allowing  animals  to  run  at  large,  see  "  Strays." 

costs  when  action  brought  by  state  for  benefit  of  a  town 8248 

no  fees  for  administering  oaths  to  town  officers 3288 

Totm  Clerk. 

certified  copies  of  papers  filed  or  recorded  In  ofliee  ate  evidcnoe.    884 

deposit  of  justice's  hooks  with    3144-3147 

jury  list  to  be  filed  in  office  of 1088 

to  transmit  copy  of  jury  li&t  when  lost  or  destroyed 1038 
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Transfer  Tas. 

state  may  be  made  defendant  in  action  affecting  realty  subject 

to  tax 447 

Transportation. 

non-joinder  or  misjoinder  of  defendant  in  action  against  per- 
sons engaged  in 1946 

filing  statement  of  names  of  members  of  joint-stock  association, 

etc.,  engaged  in 1946 

Treaoon. 

attorney-general  to  bring  ejectment   for  real  property   forfeited 

for 1977 

advertisement  of  pendcnc)r  of  action 1978 

joinder  of  "  unknown  claimants  *' 1979 

effect  of  judgment  against  unknown  claimants 1980 

report  of  recoveries  to  land  oflficc 1981 

action  to  recover  personal  property  forfeited 1982 

aetion  to  be  brought  in  name  of  people 1984 

Trees. 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.  960 

action  for  cutting  on  lands  of  individual  or  municipality 1067 

treble  or  single  damages  for  cutting 1668 

place  of  trial  of  action  for  penalties  for  treqiass  on  forest  pre* 

serve...   .< 988 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years '. 1499 

persons  holding  over  after  determination  of  trust  or  estate 1664 

reversioner  may  sue  for  damages  to  inheritance 1666 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 1687 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  quit*  reciuired 2286 

petition  for  sale  of  animals  found  trespassing 3086 

See  "  Strays." 

damages  entire  when  several  animals  trespass 8109 

Trial. 

for  mode  of  trial  in  different   actions,  see  titles  of  actions, 
in  justice's  court,  sec  "  Justice  of  the  Peace." 

when  proceedings  may  be  private 6 

stenographic  notes  of  proceedings   83 

issues  of  fact  triable  at  special  or  trial  term 976 

at   adjourned  term  of  court    34 

may  be  adjourned  to  another  place   41 

if  commenced  may  be  continued  beyond  term 45 

may  be  had  at  chambers  by  consent  239 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers 239 

view  by  court  or  jury  in  action  for  waste 1659 

marine  causes  in  city  court  of  New  York 3186 

for  exceptions  at  the  trial,  see  "  Exceptions." 

I.  The  issues;  bringing  on  the  trial. 

See,  also,  *'  Issues;  "   "  Notice  or  Trial." 

when  issue  of  fact  arises  on  alternative  mandamus 2079 

issues  must  be  disposed  of  by  trial   96r> 

order  of  trial  of  issues  of  Jaw  and  of  fact 966 

court  may  direct  order  of  trial  of  issues  in  same  action....  967 

separate  trial  on  one  or  more  issues 973 

immaterial  issues  need  not  be  tried 975 

issues  to  be  tried  at  terms  held  by  one  judge  only 976 

note  of  issue  to  be  filed  977 

classification  of  issues 977 

order   of  disposition   of   issues 97S,  979 

preference     of     issues     on     the     calendar,     sec     "  Preferred 
^  Causes." 

either  party  may  bring  isMics   to   trial 980 
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Trial  —  Conttnoed. 

I.  The  issues;  bringing  on  the  teial  —  Continued. 

notice  of  trial OTf 

time  for  service  by  mail .....••...     78S 

time  for  service  in  N.  Y.  citjr  court. 3181 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 31^ 

order  for,   to  be  served  with   defendant's  pleading  in   action 

against  corporation  on  bill  or  note 1778 

papers  to  be  furnished  at 981 

on  replevin  to  be  furnished  to  court  or  referee ••  1717 

II.  Place  of  trial.  " 

supreme  court  may  change,  in  actions  pending  in  other  courts.  218 

removal  from  N.  Y.  city  court  to  supreme  court •••..•  819 

from  county  court  to  change  place 343 

in  supreme  court,  summons  must  specify  place 417 

complaint  to  specify 481 

provisions   of   sections   082-990,    applicable   only   to   suprenie 

court 901 

when  governed  place  of  subject-matter 062 

actions  triable  where  cause  arose 9S^ 

in  county  of  residence  of  party 1^4 

where  triable  when  all  the  parties  are  non-residents 984 

action  to  be  tried  in  county  designated  in  complaint,   unless 

place  changed 98S 

demand  for  change  of  place 986 

motion  to  change  place    087 

when  court  may  change  place 987 

proceedings  subsequent  to  change S^S 

county  clerk  to  transmit  filed  papers  on  change 9H8 

order  to  change  takes  effect  on  entry 989 

where  motion  to  set  aside  order  changing,  heard !K!« 

where  appeal  from  order  chan«nng,  heard 9R9 

issue  of  law  triable  in  any  county 'in  judicial  district 900 

III.  By  jury. 

feigned  issues  abolished 823 

jurv  of  part  aliens  abolished 1190 

to  be  had  as  prescribed  by  code 1190 

exclusion  of  jury  from  courtroom  during  argument  of  motion 

for   nonsuit IIOO 

on  questions  stated  and  settled  in  application  for  appointment 
of    committee    for    incompetent 23.14 

venire  to  procure  jurors  not  necessary II!*! 

1.  Issues  triable  by  Jury  of  right. 

on  demand,  in  action  to  annul  marriage 1753 

of  issue  of  adultery  in  action  for  divorce 1757 

action   to   annul  corporation    1800 

action  in  nature  of  quo  warranto Ift5l> 

action    to   vacate    letters-patent 195R 

'  issues  of  fact  on  alternative  mandamus 2083 

,  of  application  for  insolvent  debtor's  discharge  on  demand 

of  contesting  creditor  of  right  on  demand 2168 

/summary   proceedings   to    recover   possession   of   land   of 
^ '  right  on  demand   2247 

demand  for,  in  marine  causes  in  city  court  of  New  York 

of  rijfht  on  demand ^ 3188 

of  specific  issues  of  fact  when  of  right 970 

method  of  waiving  trial  bv  jury 1000 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

jury 974 

what  issues  are  triable  by   968 

issues  of  fact  in  partition  of  right 1544 

upon  reversal  on  facts  of  decree  of  surrogate  on  probate 

must  order 2588 

action  to  determine  validity  of  probate  of  will   2QS3a 
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TrlKl  —  Continued. 

III.  By  juky  —  Continued. 

2.  When  discretionary. 

questions  of  fact  arising  in  proceedingf  before  gurrogate 
to  sell  real  property  of  decedent  to  pay  debts 2547 

may  be  ordered  on  specific  questions  of  £act  when  dis- 
cretionary  823,     971 

in  New  York  county,  of  proceedings  in  surrogate's  court 
for  probate  of  will   2547 

order  for  trial  of  questions  of  fact  arising  on  prohibition.  2099 

3.  Formation  of  the  jury. 

clerk  to  prepare  and  deposit  balloU 1163 

to  draw  ballots  1164 

mode  of  drawins  ballots 1165 

persons  drawn  from  the  jury 1166 

disqualification  for  relationship 1166 

objection  for  relationship   1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  on  discharge  of  jury 11(J8 

of  absent  and  excused  jurors  returned  to  first  box.  1160 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured 1171,  1172 

or  jurors  drawn  from  third  box 1171 

disc^ualification  of  sheriff  to  summon  talesmen. . «, 1173 

notice  to  talesmen  and  return  thereon 1174 

fin«  of  talesman  for  non-attendance 1174 

exceptions  and  challenges  to  talesmen 1174 

no  objection  that  jurors,  not  on  original  panel 1175 

peremptory  challenges 1176 

no  challenge  because  officer  drawing,  party  or  interested.  1177 

because  officer  notifying  is  party  or  interested 1178 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge....  1180 

challenges  tried  by  court  onlv  1180 

review  of  determination  of  challenges 1180 

4.  Verdict  and  discharge  of  jury. 

for   purpose  of   exception,   trial    continues   until   verdict 

rendered 092 

failure  of  jurv  to  agree    1181 

proceedings  after  disagreement  of  jury 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury*retires 1182 

jury  to  assess  damages  in  action  for  money 1183 

jury  to  find  single  damages  and  court  to  increase,  when 

double,  etc.,  damages  ^ven  by  statute. . » 1184 

rendition  of  verdict  subieet  to  opinion  of  court 118r» 

general  and  special  verdict   defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from   judgment   where  general  or  special  verdict 

rendered 1187 

special  findinff  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1189 

of  judgment  on  verdict   1189 

IV.  By  court. 

elsewhere  than  at  court-house,   by  stipulation 37 

what  issues  of  fact  are  triable  by 060 

issues  remaining  after  after  jury  trial  of  specific  questions. . .  972 

issues  of  law  are  triable  by  960 

counterclaim   is   an   action   for   purpose   of  trial   by   court   or 

jury 974 

issues  of  law  triable  at  special  term ,  076 

when  issues  of  law  may  be  tried  as  contested  motion...,./..  076 
82                                        1287 
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Trl»l  —  Contlnned. 

IV.  Bv    COURT  —  Continued. 

issues   in   condemnation   proceedings 3367 

wlien  jury   waived   and   jiulge   assents !.!!!!    lOiW 

method   of   waiving   trial    by   jury !!!!*'    K»U4 

requests    for   rulings   bv   court .  . *. WW,  lo^ri 

when  decision  to  be  filed i  *  ^  ]    joil» 

See  "  Decision." 

new  trial  for  failure  to  file  within  time  limited 1<H0 

order  upon  motion   for  new  trial  for   failure  to  file  decision 

within    time    limited 1010 

costs  upon   order    for   new   trial    for    failure   to    file  decision 

within   time  limited    1010 

reference  of   issues,  etc.,  sec  "  Reference;  "   "  Rew»t." 
for  report,  see  "  Report." 

time  for  filing  decision  in  city  court  of  New  York 3178 

exceptions  to  rulings  of  surrogate  during  trial 254K 

to  findings  of  surrogates  and  rcfttsals  to  find 2545 

Trial  Term. 

to  be  held  by  one  judge 7g9 

appointment  of,  . 232 

of    extraordinary    terms    2^ 

place  of  holding   23R 

contempt  at,  may  be  punished  at  special  term 22P2 

Troy,  Justice's  Court  of. 

is  not^  a  court  of  record -, 3 

jurisdiction   of  summary   proceedings  to   dispossess 2234 

service  of  complaint  with  summons 32907,  32nS 

who  may   serve  summons   .'.... a^rt** 

proof  of  service 3208 

action  commenced  by   service  of  summons 32n0 

arrest,  attachment  and  replevin  in 9S10,  321 1 

answer  raising  title  to   real   property 3212 

appeal  to  county  court 3213 

eflfcct  of  provisions  on  jurisdiction  and  proceedings 3214 

jurisdiction  of  civil  actions i. 3223 

of  action  for  penalties    3223 

may  enter  judgment  by  confession   3224 

docketing  judgments 322^ 

execution  on  iudgment   321S^ 

provisions  made  applicable  to   3225a 

Triiflt. 

property  held  in,  not  reached  by  creditor's  action iRTft 

by   supplementary  proceedings   ]  [  ]  2f<»3 

income  subject  to  execution  on  judgment  for  necessaries;,  etc. '. '.  l.^^l! 
not  afTectcd  by  revocation  of  letters  of  testamentary  trustee....  2KR^ 
sheriff's  deed  to  executor  or  administrator  is  in  trtist  for  heirs  "" 

of  devisee 1473 

sale  on  execution  of  real  property  held  in  trust ! ! !  J !  ]  i   1431 

TrvMt  Companies. 

dcipnation  of  depositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds 7r»3 

agreement  with  sureties   for  deposit  with 813 

appointment  as  special  guardian  of  infant  on  application  to  seH 

real  property 2352 

•excepted   from   provisions   for  voluntary  dissolution [    2420 

securties  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond   2506 

deposit  of  decedent's   funds  or  property  by  direction  of  surro- 
gate     2002 

may  receive  deposits   from  temporary  administrators 2678 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  de^ 

dent's  debts ....:...     2nS 
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Trustees* 

I.  Rights,  foweks  and  duties. 

of  property  of  person  confined  for  crime,  see  "  Ciimk  and 

CRIMINALS." 

powers,  appointment,  etc.,  on  application  for  discharge  of  in* 

solvent  Qcbtor,  sec  "  Ihsolvent  Debtors." 
title  to  securities  representing  money  paid  into  court........     749 

reference  on  application  for  appointment  of 827 

trustee  for  infant  holding  over  liable  for  full  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

supreme  court 2158 

II.  Actions  by  and  against. 

trustee  of  express  trust  defined 449 

limitation  of  action  for  money,  etc.,  received  by .' 410 

ma/  sue  without  joining  beneficiary 449 

action  on  securities  representing  money  paid  into  court 74 D 

jurisdiction  of  justice  s   court 286R 

joinder  of  causes  of  action  against 484 

order  of  arrest  in  actions  for  funds  or  property  misapplied. . .     549 

in  justice's  court. 2895 

not  to  be  arrested  when  sued  as  representative 555 

appearance  in  condemnation  proceeding • .  3363 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action 1828 

substitution  of  successor  on  death  or  removal 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  by 602 

by  or  agwnst,  in  justice's  court 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in   hands  of 1371 

leave  to  sue  on  bond  of  trustee  appointed  by  court 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred..  1916 

when  personally  liable  for  costs 3246 

costs  against,  payable  from  estate 8246 

security  for  costs  discretionary 3271 

costs  in  condemnation  proceedings 8372 

III.  Tbstamkntary  teustkbs. 

1.  In  general. 

"  testamentary  trustee  "  defined 2514 

jurisdiction  of  surrogate  over  conduct  and  accounts  of...  2472 

appointment  of  successor  on  death  or  renunciation 2S1S 

provisions  applicable   though   trust   created   before   enact- 
ment   2010 

application  of  provisions 2820 

direction  as  to  custody  of  money  and  property  where  co- 
trustees disagree 2602 

determination  of  controversies 2812 

retention  or  deposit  of  fund  pending  controversy 21812 

decree  directing  payment  is  evidence  of  assets .*....  2552 

preference  of  actions  by  or  against 791 

petition  to  compel  payment  of  debt,  legacy,  etc 2804 

citation 2804 

dismissal  of  petition  on  verified  answer  of  trustee 2805 

citation  of  other  persons  interested 2806 

2.  Bond. 

petition  for  security 2815 

how  security  given 2816 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

sureties  liable  for  money  received  in  another  capacity..  2596 

application  for  order  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2698 

application  by  sureties  to  be  released 812,  2600 
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Trustees  —  Contlnoed. 

III.  Testamentary  trustees  —  Continued. 

2.  Bond  • —  Continued. 

revocation  of  appointment  for  failure  to  give  new  bond.     813 

release  of  old  sureties  on  giving  new  bond 2801 

when  bond  may  be  prosecuted 260T 

3.  Resignation  and  removal. 

resignation  of  trust 2814 

grounds  for  removal 2S17 

petition   for  removal   2817 

appointment  of  successor 2S1S 

removal  for  failure  to  give  new  bond 2509 

.removal  or  suspension  •  not  stayed  by  appeal 2563 

resignation  when  also  executor  or  administrator 2619 

removal  when  also  executor  or  administrator 2^9 

decree  revoking  letters  testamentary  not  to  affect  trusts. .  2688 

4.  Accounting. 

"judicial   settlement"   of  accounts   defined 2514 

"  intermediate  account  "  defined 2B14 

by  executor,  etc.,  of  deceased  trustee 2006 

volnntary   annual   accounting    2803 

intermediate  accounting 2SCrj 

decree  on   voluntary   intermediate   accounting 2802 

commissions  on  voluntary  annual   accounting 28CS 

compulsory  intermediate  accounting  2803 

judicial   settlement    of  accounts    2M»7 

who  may  apply  for  compulsory  accounting 28t** 

citation  on  compulsory  accounting 2808 

order  that  trustee  account 2809 

petition  by  trustee  for  voluntary  judicial  settlement 2810 

citation  on  voluntary  petition   ; 281<» 

any  person  interested  may  appear 28l4> 

accounting  on   resignation   of   trust 2814 

revival  and  continuance  of  accounting  on  death  of  trustee.   286s 

affidavit  to  account;  vouchers 2729.  2810 

examination  of  accounting  party. . .  .  ^^729,  281^ 

determination  of  claim  of  trustee 2731,  2Rl<i 

reference  by  surrogate  of  examination  and  settlement  of 

accounts 2M4 

decree  settling  account  to  contain  summary 2SBS1 

decree  for  payment  and  distribution 29^1 

effect  of  decree  settling  account 2R1^ 

commissions  for  services 2730^  2810 

additional  allowance  for  costs  in  settling  accounts 25^ 

commissions  on  voluntary  annual  accounting 2ia.i2 

U. 
Un  d  er  <a  k  1  n  ITS. 

I.  Requisites,  form   and  suffzcienct. 

to  be  acknowledged 810 

party  need  not  join   with   sureties 811 

one  surety  sufficient,  unless,  etc ^ 811 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

form 812 

affidavit  of   sureties  or   party 812 

approval  by  court  or  judge 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition   of  surety  to^  be  relieved.  812 
revocation    of   appointment    of    principal    for    failure    to    give 

new    bond 813 

agreement  for  deposit  with  trust  company  or  safe-deposit  com- 
pany.    813 

1300 
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UadertalclBV*  -    Coiitftiiii«d. 

I.  RsguistTES.  FOBU  AND  sumcxBNCY  —  ContlAucd. 

to  be  filed tt6 

reference  to  approve 827 

justification  by  fidelity  or  surety  company 811 

when  several  sureties  may  justify  in  smaller  sum. •  •  818 

notice  of  justification  in  In.  Y.  city  court '. . . .  3161 

amending  defects  in 780 

immaterial  variance  from  statutory  requisites  does  not  affect.  729 

not  affected  by  change  of  parties 815 

not  impaired  by  removal  of  action  from  county  court 346 

putting  in  fictitious  surety  punishable  as  civil  contempt 14 

•II.  In  provisional  xbmscus. 
•     1.  Arrest, 

for  order  of  arrest 669,    660 

motion  to  increase  security 567,     568 

of  bail  to  procure  discharge 575 

2.  Injunction. 

on  granting  of  injunction 611>62S 

by  defendant  to  indemnify  plaintiff  for  vacating 629 

8.  Attachment. 

on  obtaining  warrant 640,  642 

on  levy  of  attachment  on  goods  aboard  ship 652 

by  plaintiff  to  sheriff  on  claim  to  property 658 

action  on,  on  attachment  of  vessel   664,  665 

by  plaintiff,  on  attachment  of  foreign  vessel 668 

to  discharge   attachment  of    foreign   vessel  on   claim   of 

title 670 

on  application  to  discharge  attachment 688 

by  one  of  several  defendants   680 

justification  of  sureties  on  application  to  discharge  attach- 
ment   690 

on  application  by  partner  to  discharge  attachment 694 

proceedings   to   ascertain   sufficiency   of    sureties    on    dis- 

char^  of  attachment 695 

by  junior  attachiiig  creditor  to  prevent  release  of  foreign 

vessel 701 

delivery  of.  to  defendant  on  discharge  of  attachment....  710 

III.  In  specific  actions  and  prockkdings. 

as  security  for  costs 3278 

for  restitution  on  judgment  by  default  when  summons  served 
by   publication 1216 

BilU  and  notes, 

of  indemnity  on  recovering  judgment  on  lost  bill  or  note.  1018 

Certiorari. 

to  procure  stay  of  proceedings  pending  certiorari  to  re> 
view.  .  .  . ; 7 2181 

Contempt, 

to  procure  discharge  from  warrant  of  attachment  in  con- 
tempt pending  hearing 2277 

of  pe'son   committed    for  contempt  of  order   restrain* 

ing  waste  of  property  sold 1445 

Dower. 

by  doweress  for  restitution  if  appeal  successful m6 

ISOl 
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t'ndertalcinva  ^  ContlBUcd. 

III.  In  specific  actions  and  pbocibdxnm  —  Contlniicd. 

Execution. 

by  person  designated  in  order,  to  whom  execution  Is  di- 
rected  

for  release  of  partnership  property  from  levy 1414 

by  creditor  on  claim  to  property  levied  on 1419 

on  leave  to  issue  execution   on  judgment  for  legaey  or 
distributive  share 1827 

Jait  libtrfies, 

for  jail  liberties ISO 

is  indemnity  to  sheriff  and  creditor 151 

prisoner  committed  if  surety  insuffident >..•..  IfiS 

Litns  on  vessels. 

in  proceedings  to  enforce  liens 8421,  8486,  8488 

Notice  of  pendency  of  action. 

on  application  to  cancel IJJl 

for  cancellation  of  notice  in  creditor's  action 16i4 

Partition. 

by  guardian  ad  litem ••••• 1598 

by  party  to  refund  share,  paid  over VSbk 

Replevin. 

of  plamtiif leOO 

exception  by  defendant  to  plaintiff's  sureties 17U3 

justification  of  plaintiff's  sureties ITliS 

by  defendant  to  reclaim  property 1701 

notice  of  justification  on  defendant's  undertaking 1704 

to  indemnify  sheriff  against  claim  of  third  person ITll 

action  on.  .  . 1733 

IV.  On  appeal. 

1.  In  general. 

respondent  may  waive  security 1308 

deposit,  in  lieu  of  undertaking 13i*6 

to  be  filed 1307 

order  for.  new  undertaking « 1808 

when  action  may  be  begun  on  undertaking 18U0 

on  appeal  by  municipal  corporation 1314 

to  suspend  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance.   .   . 1323 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

court 1341 

to  stay  orders  pending  appeal   from  inferior  to  supren»e 

court 1343 

to  stay  execution  on  appeal  to  appellate  division 1352 

To  court  of  appeals. 

to  perfect  appeal 1336 

to  stay  execution  for  money 1327 

to  stay  judgment  for  sale  or  possession  of  real  prop- 
erty  1881 

to  stay  execution  on  appeal  from  judgment  or  order     

of  athrmance 1832 

two  or  more,  may  be  in  one  instrument 1884 

sureties ISSI 

service  of  undertaking  and  notice  of  filing 1334 

need  not  be  approved 1335 

notice  of  exception  to  sureties 1335 

justification    of  sureties 1335 

notice  of  jiistificallon : 1335 

reference  on  justification  of  sureties 1M5 

expenses  of  reference  on  justification  of  tttrctfet... 
1809 
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VmdttVtAkflBva  —  Continued. 
IV.  Oir  ATTEAi.  —  Continued. 

From  surrogate's  court, 

to  perfect  appeal  V7T 

to  stay  execution  of  decree 2678 

to  stay   commitment    for   disobedience  to   decree   or 

order 2579 

amount  of,  to  stay  proceedings 2580 

requisites  of 2581 

action  on  undertaking 2581 

V.  Actions  on. 

jurisdiction  of  N.  Y.  city  court  over  actions  on  undertakings 

in  that  court S16 

of  justice  of  peace 2802 

action  by  party  on  undertaking  to  people  or  public  officer ....     814 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals. 791 

on  undertakings  to  sheriff 791 

no  afjpeal  to  court  of  appeals  from  judgment  of  af&rmance  in 
actions  on 191 

VI.  In  justice's  court. 

plaintiff's,  on  order  of  arrest • .  286% 

on  warrant  of  attachment   2908 

by  defendant  for  redelivery  of  attached  property 2911 

of  third  party  claimant  under  attachment 2912 

Elaintiff^s,  in  replevin   2920 
y  defendant  in  replevin  to  reclaim  chattel « 2925 

justification  of  sureties  in   replevin 2926 

action  on  undertaking  in  replevin 1733-1735,  2931 

on  answer  of  title  to  real  property 2952 

to  stay  execution  pending  appeal 3050 

on  demand  for  new  trial  on  appeal 3069 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 
of  strays 3105 

Unincorporated  Associations. 

See  "  Associations." 

United  States. 

detention  and  custody  of  prisoners  under  federal  process. .  133,  134 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2016,  2032,  2034 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified  copies  of  documents  on  Hit  in  departments  admissible 

in   evidence. 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence 945 

officers  exempt  from  jury  service 1081,  1 127 

proof  of  exemption ^ 1082,  1 128 

army  and  navy  of,  exempt  from  jury  service  in  Kings  county. .   1127 

"»roof  of  exemption 1128 

military  pay.  arms,  pensions,  etc.,  exempt  from  execution 1393 

oropcrty  taken  under  statute  of.  r^     l  »  be  replevied 1600.  2919 

1808 
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L'nlteA  States  —  Continued. 

writ  of  assessment  of  damages  may  issue  on  behalf  of 2119 

debt  of,  not  affected  by  insolvent  debtor's  discharge 2184 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.  221^ 

payment  of  debts  of  decedent  entitled  to  preference 2719 

rnkno'vrn  Parties. 

Kublication  of  summons  against 438 
ow  described  in  summons    451 

may  be  brought  in,  in  court  of  claims 2M 

presumption  of  death  of  unknown  heirs  when  money  paid   into 
court Ml 

in  partition;  s<*rvice  of  summons  by  publication IMl 

must  be  mentioned  in  complaint    1542 

collection   of   costs   against    1.^' 

protection    of   rights   of    1572 

mvestmenf   of   shares   of    , 15iSL 

distribution  of  shares  of 15.S1 

compensation  to  equalize,  not  awarded  against. liW 

judgment  against,  by  fictitious  name,  not  a  lien 1251 

amendment 1251 

Joinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason IffTP 

effect  of  judgment  against 11^' 

in  surrogate's  court ;  citation   to 2Sil^ 

service  of  citation 2S2!%-2?i25 

legacy  or  distributive  share  to  be  paid  into  state  treasury.  2747 
trial  of  claim  to  share 2747 

designation  of  unknown  defendants  in  justice's  court. 2S&4 

service  of  precept  for  sale  of  animals  found  straying 9069 

I' noeonplefl  liAnda. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  etc. ..•••••     980 

Use  and  Ocenpatlon. 

guardians  and  trustees  for  infants  holding  over,  liable  for 16M 

life  tenant  holding  over  liable  for IJM 

action  by  joint  tenant,  etc.,  against  co-tenant loW 

(Tmirpatlon. 

action  to  try  title  of  alleged  usurper,  see  "  Quo  Warrawto.** 

Usury. 

when  cause  of  action  for,  is  assignable j*11 

Utlea. 

preparation  of  jury  list  In...., ....••.•••••• 1041 

rtica,  Recorder's  Conrt  of^ 

is  a  court  of  record 2 

civil  jurisdiction ••..-  JIW 

pending  actions  transferred  to  supreme  court 31S». 

papers  and  records  transferred  to  county  clerk SlW 

!  power  of  supreme  court  in  actions  transferred 3198 

J  ,  removal  of  action  to  county  court  for  disability  of  judge Xti» 

f/  subpoena  may  be  served  anywhere  within  state 8201 

•^  application   of  provisions   of   code 3^^ 

section  3301  relating  to  clerk's  fees  not  applicable 3902 

V. 
Variance. 

when  material • ....%  ^W 

proof   of  preiudice   necessary..... .  639 

amendment  discretionary 539.  540 

distinffuishrd    from    failure  of  proof 541 

between   summons  and  complaint,    materiality T21 

immaterial,  to  be  disregarded  in  justice's  court 2919 

iao4 
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Veadop  and  Pvroliaaer. 

See  "  Specific  Pbbpommancb." 

interest  in  executory  contract  may  be  reached  by  judgment  cred- 
itor's   action     1S74,  1875 

action  to  compel  conveyance  by  infaot  or  incompetent 2345* 

executor,   etc.,   may   maintain   action   to   compel   conveyance   of 
property  contracted  to  be  sold  by  decedent   2346 

judgment    in    action   against   infant   or   incompetent    to   compel 
conveyance     2347 

unpaid  moneys  deemed  assets  in  hands  of  executors,  etc 2712 

sale  of  contract  for  land  to  pay  decedent's  debts 2779-2783 

Venue. 

place  of  trial,  sec  "  Trial/'  II. 

rerdiot. 

mav  be  received  on  Sunday 6 

detects  cured  by  judgment  on 721 

entry  of  judgment  on  death  of  party  after. 763 

in  action  for  wrong,  no  abatement  after 764 

void,  if  rendered  after  party's  death 765 

motion  to  set  aside 999,  1000.  1185 

failure  of  jury  to  agree 1181 

jury  to  assess  damages  in  action   for  money 1183 

jury  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,  damages  ^ivcn  by   statute 1184 

rendition  of,  subject  to  opinion  of  court 1185 

general  and  special,  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  gieneral  or  special,  rendered 1187 

special  finding  controls  seneral  verdict 1188 

entry  of  verotct  on  clerk's  minutes 1189 

entry  of   judgment   on 1189 

no  civil  or  criminal  liability  for  verdict. 1192 

motion  for  judgment  on  special 1233 

on  verdict  subject  to  opinion  of  court 1284 

interest  from  time  of  rendition  to  be  included  in  judgment 1236 

to  be  inserted  in  judgment-roll 1237 

in  ejectment  for  non-payment  of  rent  to  state  arrears 1500 

to  state  nature  of  plaintiff's  estate 1510 

when  plaintiff's  title  expires  before  trial 1520 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in  remainder.   .^ 1643 

in  replevin,  to  state  daniages  recoverable 1726 

to  state  value  of  property  not  held  by  successful  party . .  1726 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 172S 

in  justice's  court 1726,  29.31 

rendition  of,  on  alternative  mandamus 2083 

in   justice's  court    3007 

part  may  be  remitted  in  justice's  court 3016 

remitting  portion  of,  in  city  court  Of  New  York 3176 

Verlllcatflon. 

term  "  affidavit  "  includes  verified  pleading .'  8343 

dilator/  defences  must  be  verified 513 

when   required  to  pleading ^ 523 

omission  where  party  privileged  from  testifying 523 

allegations  deemed  made  on  knowledge  unless  otherwise  stated. .  524 
denial  of  knowledge,  etc.,  deemed  allegation  that  person  verify- 
ing has  none 524 

how  and  by  whom  made /-. 525 

parties  united  in  interest 525 

oy  domestic  corporation 526 

by  state  or  <^ubl{c  officer 525 

by  agent  or  attorney 525 

in  action  on  written   instrument 525 

parties  not   within  county 525 

97  foreign  corporation 626 
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VeriflcAtioit  —  Coittiit«ed« 

form  of  affidavit •••••• ttf 

of  counterclaim  in  answer  only • •••••••••••••••     927 

remedy  for  defect  or  absence  of •..••.••.•••••••••••     82B 

of  answers  to  charge  of  f^ud •••••••     539 

of  petition  for  leave  to  sue  as  poor  person 4B» 

of  copy  of  account  sued  on ••••     6B1 

of  statement  for  confession  of  judgnient..... tS74 

answer  in  action  for  divorce  n^d  not  be  verified 1757 

complaint  to  charge  joint  debtors  not  persoaallj  summoacd  natf 

be  verified IBH 

writ  of  mandamus  and  return  not  required  to  be  verified 2f>y 

when  return  to  alternative  prohibition  must  be  verified 9008 

of  petition  by  insolvent  debtor  for  discharge  from  debts •  21S1 

by  insolvent   debtor   for   exemption   from  arrest  or   dU> 
charge  from   imprisonment SlflB 

for    appointment    of    trustee    of    property    of    criminal 
prisoner. 


in  summary  proceedings  to  dispossess. 

lor  appointment  of  committee  for  inco    .  . 

lor  sale  of  real  property  of  infant  or  incompetent. 


for  change  of  name M12 

and  schedule  in  voluntary  proceeding  to  dissolve  corpora- 
tion  

and  answer,  in  condemnation  proceedings 

for  sale  of  corporate  real  property 

by  whom  pleadings  may  be  verified  in  surrogate's  court 3531 

form   of,    in    surrogate's   court 2SM 

of  account  of  executors  or  administrators 2T29 

plaintiff  to  prove  his  case  in  justice's  court,  except  where  a 

verified  complaint  is  served 28&1 

verification  of  complaint  in  justice's  court 2K3iS 

verification  of  answer  in  justice's  court 293b 

V«aaels. 

N.  Y.  city  court  has  no  admiralty  or  maritime  jurisdiction 31T 

jurisdiction  of  N.  Y.  city  court  over  actions  for  assaults,  etc,  on.  317 

over  Actions  for  services  on 317 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court 3177 

See  "  City  Court  of  New  York;  *'  **  Marine  Causes." 
captain,  etc.,  of  vessel  exempt  from  jury  service...    1030,  1081,   1062 
record  or  certified  copy  of  bill  of  sale,  etc.,  admissible  in  evi- 
dence    jk45 

attachment  of  goods  aboard  ship \ 1532 

connivance  to  prevent  attachment  of  go^da  aboard 6oi3 

I.  Attachment  of  vesssls. 

proceedings  on  claim  to  domestic  vessel. 66(( 

appraisal OBI 

undertaking  for  release 662 

order  discharging  vessel   • (K^ 

action  by  sheriff  on  undertaking aS4 

by  defendant  on  undertaking G64 

defences  in  actions  on  undertaking *......  065 

appraisal   of  foreign   vessel 605 

notice  of  apjKaisal  of  foreign  vessel 667 

undertaking  by  plaintiff  on  attachment  of  foreign  vessel 66S 

r^-                             discharge  of  foreign  vessel    669 

^                                        of  foreign  vessel  on  claim  of  title 670 

sale  by   sheriff    671-678 

provisions   for  discharge  annly  to  vessel ©2 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel TK^I 

subsequent  attachment  of  foreign  vessel 702 

II.  Enforcement  of  ltkvs.  * 

to  be  as  prescribed  hy  code ^19 

application   for  warrant    l'..[  342>) 

undertaking   accomi>anying  application '.'.V.  *.  1  3421 


/ 


issuance  of  warrant 


isoe 
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Teasels  —  Coittlniittd. 

II.  Enpokcbhent  or  libns  —  Continued. 

execution  of  warrant 8422 

service  of  order  to  show  cause 8428 

order  to  show  cause  why  vessel  should  not  be  sold 3428 

publication  of  notice  of  application 8424 

neartng  on  return  of  order  to  show  cause 8424 

order  to  sell 3426 

sale 8427 

advertisements   for   claims   on   proceeds 3428 

distribution  of  proceeds 8428 

claim  under  lien  for  which  no  warrant  has  issued 8429 

contested  claims  to  proceeds 3430 

trial  of  issues  on  contested  claims. 8481 

appeal  from  determination  of  contested  claim 8481 

distribution  of  proceeds   •  8428 

payment  of  uncontested  claims 3433 

distribution  of  surplus 8485 

application  for  discharge  of  warrant M86 

undertaking  accompanying  application   for  discharge  of  «w|r- 

rant 8436 

discharge  of  warrant 8437 

action  on  undertaking  on  discharge  of  warrant 8438 

costs  and  fees 8439 

sheriff  must  return  warrant 8440 

discharge  of  lien  on  nndeftaking 8441 


Veterinary  Surgeon  a. 

exempt  from  jury  ser 

proof  of  exemption 1082»  1128 


exempt  from  jury  service  1030,  1081,  1127 

of  of  exemption 


Vexailova  lifltlfration. 

when  a  misdemeanor.  « 1000 

action   for  damiges  for • 1900 

treble  and  increased  damages  for 1901 

View. 

bv  court  or  jury  in  action  for  waste 1669 

sherifT*s  fees  on 8307 

by  commissioners  in  condemnation 8870 

Vllla^ea. 

action  by  state  to  recover  puUic  funds,  see  "  Municipal  CoK' 

poftATioNs;  "  **  State." 

order  of  arrest  in  action  for  funds,  etc.,  of 649 

attachment  in  action  to  recover  funds  of 687 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc,  on  lands  of 1667,  1668 

excepted  from  judicial  supervision 1804 

not  subject  to  action  to  dissolve  corporation 1804 

by  state  to  annul  corporation   1804 

taxpayer's  action  to  prevent  illegal  acts,  e^c :*.'*' 1025 

overseer  of  poor  may  sue  upon  cause  of  action  arising  before 

his  term 1926,  1928 

action  against   overseers  of  poor  on   cause  arising  before  their 

term 1927.  1928 

action  by  state  for  public  funds  excepted  from  jurisdiction  of 

justice's  court 2868 

commissioners  of  streets  to  seize  straying  animals 3084 

eosts  when  actien  brought  1-y  state  for  benefit  of  village 3248 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law 3383 

execution  against  wages  of  employees 1391 
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IV. 
Waves. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

action  to  recover 191 

earninf^s  within  sixty  days  cannot  be  reached  by  judgment  cred- 
itor's action 1ST? 

judgment  for,  enforceable  against  wages,  trust  income,  etc ....  1391 

Walls. 

action   for  damages  for   encroaching  wall  to  be  brought  within 

two  years ^ . .  .  .  .^ 143*9 

ejectment  for  encroaching  wall  to  be  brought  within  one  year.  .  14!>» 

satisfaction   of  damages   for  encroachment   transfers   title 1490 

easement   for   encroaching   wall    created   by   lapse   of  two   years 

without  action 143^ 

War. 

disability  of  aliens  during,  excepted  from  statute  of  limitations.  404 

Waste. 

damages  on  vacating  injunction  against  ejectment  or  dower»  in- 
clude    617 

issues  of  fact  in  action  for,  arc  triable  by  jury 9fSi 

action   for,  triable  in  county  where  property  situated SW<» 

order  restraining  waste  during  period  oi  redemption  from   sale 

on  execution 1442 

of  property  sold  on  execution;  motion  to  punish  for  contempt.  1443 

commitment  for  contempt   14+1 

discharge  on  undertaking   1445 

prevention  of,  by  defendant  pending  action  affecting  real  prop- 
erty    IWl 

against  whom  action  for.  lies l«!»l 

heir,  devisee  or  grantor  of  reversion  may  maintain 16S3 

may  be  maintained  by  or  against  infant  in  his  ..own  name 16>«» 

ward  may  maintain  action   for.  against  guardian IfiTiS 

action  for.  by  grantee  of  realty  sold  under  execution l«ir»4 

judgment  for  treble  damages   ^. ^. I*i55 

forfeiture  of  life  estate  or  unexpired  term  for  malicious 185r» 

against  co-tenant IfiSfi 

partition  of  property  in  action  against  co-tenant ItVV. 

interlocutory  judgment  for  partition lATT 

partition:  reference,  etc..  to  ascertain  rights  and  interests 16^*7 

necessary  parties  to  be  brought  in Ifi57 

deduction  of  damages  from  defendant's  share ^tes 

view  by  court  or  jury 1659 

'!%''« y no    CoiintT. 

allowance  to  deputy  sheriffs  and  constables  for  attending  courts.  ?B12 

allowance  to  grand  and  trial  jurors 3314 

Wonther. 

certified  record  of  weather  bureau  observations  is  admiteible  in 

evidence 1H4 

W^osfoheiiter    CovntT. 

notes  of  issue  and  notices  of  trial  in VTt 

calendars  in r*** 9TT 

compensation  of  court  crier I>1 

fees  of  constables  and  denuty  sheriffs  for  attending  court XiV2 

allowance  to  grand  and  trial  jurors 3314 

WIdiow. 

dower  rights,  see  **  Dower." 

right  to   letters  of  administration 2W0 

distributive  share 27rG 

exemption  for,  from  nrorerty  of  deceased  husband 2713 
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Wills. 

I.  In  gensral. 

testamentary  guardians,  see  "  Guaboxans.** 

trustees,  see  "  Trustees." 
letters  testamentary  on,  sec  "  Letters  Testamentary.** 
administration  with  the  will  annexed,  see  "  Letters  of  A»- 

MINISTRATION." 

term  defined  in   surrogate's  practice 2514 

"intestate"  defined 2514 

testamentary    disposition   of   personalty    governed   by   law   of 

residence 2694 

of  realty  governed  by  law  of  state 2894 

action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share  of  property 1868 

to  determine  validity  of  will  of  real  property 1866 

construction  may  be  determined  by  judgment  in  action  to  es- 
tablish   1862 

preference  of  actions  relating  to 791 

validity  and  construction  of  provisions  may  be  put  in  issue  on 

probate 2624 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action  to  construe 1869 

exercise  of  power  of  sale  by  executors  qualifying  is  valid. . . .  2642 

provisions  to  be  executed  by  administrator  c.  t.  a 2613 

debt  not  discharged  by  naming  debtor  as  executor 2714 

discharge  or  bequest  of   demand   against   executor  not   valid 

a^inst  creditors 2714 

additional  allowance  to  plaintiff  in  action  to  procure  adjudi- 
cation upon 3252,  32.54 

computation 3262 

purchaser   from    heir   protected    unless   will    probated    within 

four   years    2688 

action  against  purchaser  from  heir  when  devisee  in  unproved 

will   is   under   disability    2828 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 

provisions    of     2367 

copy  of  will  of  non-resident  to  be  transmitted  to  secretary  of 

state » 2608 

removal,  for  probate  in  foreign  country  2620,  2635 

II.  Actions  to  establish. 

**  next  of  kin  "   defined 1876 

provisions  apply  to  will  made  before  enactment 1867 

when  cause  of  action  accrues 382 

limitation  of  action 382 

when   action   may  be  brought ; 1861 

action  to  establish  lost  will 1861 

judgment  that  will  be  established 1862 

construction  of  will  established  by  judgment 1862 

judgment  to  direct  transmission  of  copy  to  surrogate  and  is- 
suance of  letters 1863 

surrogate  to  record  will  and  issue  letters 1864 

evidence  required  to  establish  lost  or  destroyed  will 1865 

appointment  of  receiver  as  successor  to  sole  executor  pending 
action 1869 

III.  Probate; 

1.  Jurisdiction,  etc. 

jurisdiction  of  surrogate 24T2 

exclusive   jurisdiction   of    surrogate's   court   to   admit   to 

probate 2476 

validity  and   construction  of   provisions  may  be  put   in 

issue. : 2^ 

what  wills  may  be  proved 2611 

who   may  propound   will 2614 

change  of  residence  not  to  affect  validity 2611 
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Wtllfl  ^  OoAtlBiic4L 

IIL  Pmbatb  —  Continuci. 
2,  Citation. 

to  whom  citation  issue ••• •••••••••  9tll 

contents  of  citation • 2816 

citation  on  probate  of  nuncupative  will 2816 

when  public  administrator  to  be  cited 2616 

when   attorney-general   to   be  cited 2616 

persons  not  cited  may  appear 2817 

notice  of  contest  to  be  given  to  beneficiaries 2617 

1.  Proof  of  execution, 

cannot  be  referred 2966 

clerk  of  surrogate's  court  may  take  examination  of  wit- 
nesses in  uncontested  probate 2816 

beneficial  interest  does  not  excuse  witness  from  tettifyinff 

as  to  execution 2544 

competency  and  admissibility  of  testimony  of  physician..     836 

of  attorney  who  is  subscribing  witness 89 

two  subscribing  witnesses  may  be  examined 2616 

examination  of  witnesses. 2616 

surrogate  may  order  testimony  of  infirm  subscribinir  wit- 
ness to  be  taken  before  surrogate  of  another  county. .   254D 
nuncupative  will  to  be  proved  by  at  least  two  witncsseft.  2618 
ndta<fe  by  contestant  requiring  examination  of  witnesses. .   2618 

absent  and  incapacitated  witnesses  to  be  accounted  for 2619 

deposition  of  infirm  witness  to  be  taken 2819 

proof  of  handwriting  of  testator  and  deceased  witnesses. .   2830 
commission  to  take  testimony  of  absent  subscribing  wit- 
ness    2«aD 

proof  of  lost  or  destroyed  will 28S1 

not  allowed  unless  surrogate  satisfied  of  genuineness 3322 

surrogate  may  require  additional  proofs 2622 

when  will  sufficiently  proved 2623 

4k  Jnry  trial  in  New  York  county, 

transfer  of  proceedings   to  supreme  court    for    trial   by 

jttiyt 2547 

verdict  of  jury  reviewable  only  by  motion  for  new  trial.  25f7 

grounds   for  new  trial 2517 

appeal  to  appellate  division 2547 

appeal  to  be  heard  on  case  containing  evidence 2547 

when  verdict  final  and  conclusive 2547 

verdict  to  be  certified  to  surrogate's  court 2547 

costs 2547 

5.  Decree;  costs. 

decree   admittfng   to   state   whether   contested    or    nikcon- 

tested «. 

decision  and  decree  of  surrogate _ 

decree  conclusive  as  to  personalty  until   reversed  or   re* 

voked 262B 

how  far  conclusive  as  to  realty 2827 

certificate  of  probate  to  be  annexed  to  will 

admissible  in   evidence  after  probate 

probated  wills  of  real  pronerty  may  be  recorded  as  deeds. 

will  to   be  returned   after    probate „^„^^ 

removal,  for  probate  in   foreign   country   2100,  2RSS 

when  letters  testamentary  to  issue .'  2KW 

decree  admitting,  must   revoke  letters  previously  granted.    2684 
provisions   do   not   vary   decree    for   probate   made    before 

enactment 284<> 

suspension  of.  by  appeal   from  decree  admitting 2582 

powers   of  executors   pending  appeal   from   decree  admit- 
ting to  probate 2S8S 

jury  trial  on  reversal  on  appeal    
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III.  Peobatb  —  Continued 

6.  Decree;  costs  —  Continued. 

ttcnograpber's   minutes    for   contestant  majr   be    charged 

upon  estate 2668 

unsuccessful   contestant   not   entitled  to  costs  out  of  ea- 
tote 266& 

IV,  RSVOCATION   OF  PKOBATB. 

cannot  be  referred 2646 

persona  interested  may  apply   2047 

application  to  be  made  within  one  year. 2048 

executor,  etc.,  to  suspend   proceedings 2660 

citation 2A49 

hearing 2051 

admissibility  of  testimony  on  probate 2051 

decree 2062 

to  be  noted  in  margin  of  record 2499 

publication  of  notice  of  decree 2063 

decree  revoking,  must  also  revoke  letters 2084 

not   stayed  by  appeal    2583 

Action  to  determine  validity  of  probate, 

who  may  sue    2063a 

to  be  brought  in  supreme  court  in  county  where  will  pro> 

bated 2053a 

must  be  brought  within  two  years 2063a 

necessary   parties 2063a 

surrogate  to  transmit  papers  to  supreme  court 2663a 

issue  confined  to  validity  of  will 2063a 

triable  by  jury    2063a 

testimony    of    deceased,    etc.,    witnesses    on    probate    ad- 
missible   2663a 

order  of  proof   2663a 

decree   admitting   to    probate   prima   facie   evidence    of 

TAlidity 2063a 

judgment  sustaining  will  to  enjoin  other  actions 2058a 

judgment  to  be  certified  to  surrogate's  court 2063a 

V.    FOKUCN    W1I.L& 

.    what  law  governs  testamentary  disposition  of  property 209^ 

recordins  exemplified  copy  of 2096 

will  proved  in  other  states  or  countries 2703 

authentication  of,   for  record 2704 

V.  Rbcoros;  admissibility  as  svidsncx. 

of  real  property  may  be  recorded  as  deeds  after  probate 2633 

executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in  each  county  where  realty  situated 2033 

to  be  indexed  when  recorded  as  deed 2634 

fees  of  clerk  or  register  for  recording  as  deeds 2034 

recording  wills  proved  elsewhere  within  state , 263(1 

acknowledgment  of  will  does  not  render  it  admissible  in  evi- 
dence  '. 937 

admissible  in   evidence  after  probate 2629 

admissibility  in  evidence  of  record  of   wills  proved   prior  to 

1786.  , 2631 

admissibility    in    evidence    of    records    of    wills    proved    more 
than  thirty  years    2632 

Wltn«Mea. 

I.  ATTCiTDAifCB;    sxAMiNATioN ;     PRiviLBGi.       See,     also,    "  Sub- 

POBNA." 

power  to  administer  oaths T 

examination  to  ascertain  capacity  to  take  oath 8S0 
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« 

Witneiiaea  —  Contlnneii. 

I.  Attendance;   Examination;  Privilegb  —  Omtltiiied. 

may  be  subpoenaed  to  attend  before  referee 1017 

power  of  referee  to  compel  attendance  by  attachment 1016 

habeas  corpus  to  bring  up  prisoner  to  testify,   see  '*  Habeas 

COBPUS/' 

requiring   attendance   before  arbitrators 2370 

production  of  books  can  be  compelled  only  by  order  or  aub- 

pcena  duces  tecum 867 

surrogate  may  take  testimony  of  infirm  witness  out  of  court. .  2&S9 
surrogate  may  order  testimony  of  infirm  subscribing  witness 

to  be  taken  before  surrogate  of  another  county. 2M0 

order  of  reference  by  surrogate  to  take  testimony  of  infirm 

witnes"   in   another   county 2541 

attendance  and  examination  before  sheriff's  jury. 108 

must  answer,  though  answer  admits  civil  liability 837 

cannot    refuse    to    answer    incriminating    question    in    BCtioa 

against  corporation   for   usurping  franchise 1966 

answer  not  excused  in  supplementary  proceedings  as  tending 

to  convict   of    fraud 2460 

privileged  communications  between  husband  and  wife. .......     8S1 

confessions  to   clergyinen '. 833 

to  attorneys  and  their  employees .••-     885 

professional  information  by  physicians  and  nurses....     SSi4 
physician  may  testify  when  validity  of  will  in  question.     tvi*j 

physician   attending  injured  party  in  hospital b36 

attorney  who  witnessed  will  may  testify JCW 

waiver  of  privilege    836 

testimony  of  hospital  physician  to  be  taken  by  deposition 838 

order  for  subpoena  for  hospital  physician   ; KW 

service  of  subpoena  on  hospital  physician 8S6 

II.  Competency;  credibility. 

not  excluded   for  interest 838 

beneficial  interest  in  will  does  not  disqualify  testimony  mm  to 

execution , 2SM 

parties  not  excluded , i  *     828 

husband  or  wife  of  party  not  excluded 82S 

testimony  at  former  trial  of  party  or  witness  since  deceaaed 

admissible 830 

3ince  insane  admissible. 890 

on  probate  of  witness  since  deceased,   etc.,  admissible 

on  application  to  revoke  probate 2651 

on  probate  of  witness,  admissible  in  action  to  revoke 

probate , 2827 

party  cannot  testify  to  personal  transaction  with  decedent...      K*J? 

in  proceeding  for  delivery  of  propertv  of  decedent ?7^ 

competency  of  husband  or  wife  in  action  lor  divorce S31 

of  plaintiff's  wife  in  action  for  criminal  conversation..     f*31 

not   excluded  for  conviction  for  crime   fir>2 

conviction  for  crime  niav  be  used  to  impeach  credibility. . . . !      8^ 

adnussion  by  member  oi  corporation   .,      |^^ 

testimony   of   party   adduced    for  adverse  party  may   be   re- 
butted         g^ 

III.  Delinquent  and  becvsant  witnesses. 

refusal  to  be  sworn  or  to  answer  is  contenvt , 8 

to  attend  and  testify,  a  contempt 14 

preventini;  attendance  of.  a  contempt 14 

commitment  for  refusal  to  be  examined  or  to  answer 8S8 

,     punishment  of 'recalcitrant  witness  on  deposition  for  use  with- 
out the  state Qt8 

power  of  referee  to  punish  for  contempt 1018 

warrant  of  N.  Y.  city  court  to  apprehend  witness  may  be  exe-     

cuted  in  adjoining  counties 888 
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%%'lt>icnses  —  Contlbiied. 

IV.  Privilege  from  arrest. 

when  privilege  exists \ 866 

dischar':  ^  from  arrest  in  violation  of  privilege 801 

what  judges  may  discharge  witnesses  unlawtully  arrested....  802 

arrest  in  violation  of  privilege  is  void 8(KJ 

is   a   contempt 803 

damages  for  unlawful  arrest   863 

liability  of  sheriff  for  unlawful  arrest * 864 

V.  Fees. 

generally.   ,   .    3318 

on  deposition  to  be  used  in  another  state 3319 

in  justice's  court 3327 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

in  surrogate's  court  same  as  in  supreme  court 2566 

payment  of  fees  for  attendance  bctore  sheriff's  jury 109 

not  to  be  taxed  in  court  of  claims 274 

VI.  In  justices'  courts. 

when  subpoena  may  issue 2969 

attachment  against  defaulting  witness 2971 

adjournment  on  issuing  attachment  for  witness 2967,  2968 

execution  of  attachment 2972 

in  adjoining  county 2973 

who  liable  for  fees  on  attachment 2972 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine. 2975 

minute  of  conviction  of  delinquent  witness 207u 

execution  for  fine 2977 

application  of  fines 2978 

delinquent  witness  liable  in  damages 2979 

oath 3<)(K) 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment R002 

imprisonment  of  recusant  witness 3002 

determination  of  competency BOO.'t 

fees 3327 

Woman. 

not  to  be  arrested,  except,  etc 553 

exempt  from  arrest  in  justice's  court 2894 

have  same  exemption   from  execution  as  householder 1392 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed 1906 

d^-niages  for  ^larder  are  separate  property  of  married  woman..  1906 

enlorccment  of  judgment  for  wages  in  N.  Y.  city  court 3167 

in  Brooklyn  justice's  court 3131 

In  New   York  municipal    courts .^^221 

costs  in  action  for  wages  in  New  York  municipal  court 3222 

in  Brooklyn  justice's  court 3131 

Writs. 

See    "Certiorari;"    "Habeas    Corpus;"    "Mandamus; *• 

"  Prohibition." 
must  be  in  name  of  people ^  ....;...  .*. 29 

in    Engli^.h    language 22 

tested    in  name   of  judge 23 

when  returnable 28 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed   with  name  of  oflicer  or  attorney.  24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc 24 
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WrltM  —  Contf  niied. 

not  avoided  by  failure  or  adjournment  of  court 44 

state  writs  enumerated  l^-'I 

to  be  under  seal  of  court 1^*- 

at  instance  of  people  on  application  of  attorney-general  oi 

district  attorney VXj^ 

allowance  on    application   of   attorney-general    or   district 

attorney  to  be  indorsed 18R" 

when  issued  on  application  of  individual,  must  state  re- 
lator  vm 

parties  may  appear  by   attorney It*** 

return  to  be  under  hand  of  defendant 1  ^.' 

attorney  of  relator  deemed  attorney  for  people V:' 

allowance  to  be  indorsed  and  signed V,0' 

final  determination  under,   is  by  final  order 3MT 

amendment  of IV  C 

motions  and  intermediate  orders  on IJ**" 

when  to  be  made  returnable .- 11^** 

to  be  served  in  same  manner  as  summons IJH' 

non-payment  of  costs  awarded  by  final  order  punishable 

as  contempt 30>T 

ttd  quod  damnum  to  be  known  as  writ  of  assessment  of  din:- 

agcs.   .  1991,  T^rc 

certiorari  may  be  known  as  writ  of  review T* 

writs  abolished,  ne  exeat M$ 

injunction fV^ 

error  in   civil   actions VJ^ 

Jcire  facias lf<«SS 

quo  warranto,  •  .   1$«^> 

discharge.  .   .  . !>u« 

consultation • ilOf^ 

IVyomlnar  County. 

allowance  to  grand  and  trial  jurors 3314 

T. 

ToBkers,  City  Conrt  of, 

is  a  court  of  record S 

jurisdiction  of  summary  proceedings  to  dispossess 2EU 

in   civil  actions    320^.  rr?  •• 

summons  may  be  served  within  Westchester  county ;c« ' 

application  of  provisions  of  code   JCO' 

section  3301  relative  to  clerk's  fees  not  applicable 331^2 

Bon>resident  may  be  required  to  give  security  for  costs. . . .  329^^27^ 
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THE  MUNICIPAL  COURT  ACT 

OF  THE 

CITY  or  NEW  YORK. 

[L.  1002,  Chap.  580,  as  amended.] 

AN  ACT  in  relation  to  the  municipal  court  of  the  city  of 
New  York,  its  officers  and  marshals. 

fhc  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Title         I.  Jnrtedictlon  and  ironoral  powers,    (ftf  1-20.) 
II.  Aotloiis;  sunimouM;   parties,    ((f  2G-&3.) 

III.  Provisional    remedies.    Action    to    foreclose    a    lien    on   a    cbatteL 

(H  56-142.) 
Article      I.  Order  of  arrest,     (fil  55-70.) 
II.  Attachment.    (H  73-92.) 

III.  Replevin,    m  06-131.) 

IV.  Action  to  foreclose  a   lien  on  a  chattel.    (S§  137-142.) 

IV.  Pleadings.     (§§    145-147.) 

V.  Proceedings   between  Joinder  of  Issne  and   trial,     (fj  193-226.) 
Article    I.  Adjounimt'nlH.    Subpoenas.      Attendance     of    wltneases. 
(fil   193.20«>.) 
II.  Couimissionrt  and  depositions.    (|§  205-220.1 
VI.  Trial;   trial  Juroi-s.     (SS  2;5«>-24a.l 
VII.  Judjriueut   and  execution.     (S§  24S-277.) 
Article     I.  Judgments.     («S  248-250.) 
II.  Execution,    m  2«0-277.) 
VIII.  Clerks   and  officers.    (81282-306.) 
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§    1.    [AniM,    lOOS,    lOOS.]     JurlMillctlon. 

Except  ns  provided  in  the  next  section  the  municiual  comt  oi 
the  eity  of  Now  York  Las  jurisdiction  in  the  following  cxril 
actions  and  proceedings: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  wh»^:» 
tlie  sum  claimed  does  not  exceed  five  hundred  dollars,  exclusive 
of  interest  and  costs. 

2.  An  action  upon  a  bond  conditioned  for  the  payment  of  money 
where  the  sum  claimed  to  be  due  does  not  exceed  five  hundr*^'. 
dollars,  exclusive  of  interest  and  costs,  the  judiniient  to  1« 
ri'iidored  for  the  sum  actually  due.  Where  the  sum  seotired  bj 
tlie  bond  is  to* be  paid  in  installments,  an  action  may  be  brouplt 
for  ea(  h  installment  as  it  becomes  due. 

3.  An  action  upon  a  surety  bond  or  undertaking  taken  in  ai.j 
court  where  the  amount  claimed  in  the  summons  does  nof  eiivt-i 
the  sum  of  five  hundred  dollars,  exclusive  of  interest  and  ci>^t<. 

I.  An  action  in  behalf  of  the  people  of  the  state  or  of  the  ritj 
of  New  York,  brought  by  the  direction  of  a  commissioner  of  pnhlr 
charities  or  an  overseer  of  the  poor  upon  a  bastardy  or  abandos- 
mont  bond  in  a  case  where  it  is  prescribed  by  law  that,  such  an 
action   can   be  maintained, 

5.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  New 
York,  as  prescribed  in  this  act. 

6.  An  action  ui)on  a  judgment  rendered  in  any  court  not  htivs 
a  court  of  record. 

7.  An  action  for  a  fine  or  penalty  not  exceeding  five  bundivil 
dollars,  including  an  action  to  recover  a  penalty  given  by  th- 
charter  of  the  city  of  New  York  or  any  by-law  or  ortlinau^-r 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jai 
liberties  of  any  county  M'ithin  the  city  of  New  York,  where  tL-. 
sum  claimed  does  not  exceed  five  hundred  dollars  and  costs. 

9.  An  action  to  recover  one  or  more  chattels  with  or  without 
•damages  for  the  taking,  withholding  or  detention  thereof,  whtr» 

tlie  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  th* 
allidavit  made  on  the  part  of  the  plaintiff  does  not  exceed  fivt 
hundred  dollars. 

10.  .An  action  to  foreclose  a  lien  upon  a  chattel  for  a  sum  of 
money,  in  any  case  where  such  a  lien  exists  at  the  commentv- 
nientof  the  actiiui  and  where  the  amount  of  the  lien  dot's  ih>t 
exceed  five  hundred  dollars,  exclusive  of  interest  and  costs. 

II.  An  action  to  enforce  a  mechanic's  lien  on  real  property  ii 
which  the  court  shall  have  power  to  render  judgment  for  the  :«uni 
due,  with  interest  thereon  from  the  date  of  the  filing  of  the  hen, 
costs  of  the  action  and  all  prospective  tvea,  and  to  declare  iift 
auiount  a  valid  lieu  against  the  interest  of  the  defendant  in  the 
property  described  in  the  complaint,  at  the  time  of  the  tiling 
of  the  lien,  where  the  amount  does  not  exceed  five  hundred  dol- 
lars, exclusive  of  interest  and  costs,  but  said  court  cannot  render 
judgment  for  the  foreclosure  and  sale  of  the  property. 

lii.  A  siuiuriury  proceeding  under  title  two  of  chapter  seventi-eL 
of  the  code  of  civil  procedure  to  recover  possession  of  real  prop- 
erty which,  or  a  portion  of  which,  is  situated  within  the  dis- 
trict wherein  the  application  for  such  recovery  is  made.  Such 
proceeding  may  be  tried  with  or  without  a  jury,  which  may  lie 
demanded  by  any  part^'  thereto.  The  coiu't  in  either  case  ha> 
power  upon  application,  to  allow  the  petition  or  answcnr  to  l^r 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby  and  the  rights  of  the  parties  have  not  been  impaired  b; 
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reuMon  of  the  defective  pleading,  to  direct  or  sot  aside  a  verdict, 
and  to  grant  or  deny  a  motion  for  a  now  trial,  and  an  appeal  may 
be  taken  therefrom. 

13.  An  action  for  damages  for  fraud  or  deceit  where  the  dam- 
ages claimed  do  not  exceed  five  hundred  dollars. 

14.  An  action  to  recover  damages  for  a  personal  injury,  or  for 
loss  of  services  or  for  medical  or  other  necessary  expenses  occa- 
sioned thereby,  or  an  injury  to  property,  where  the  sum  claimed 
does  not  exceed  five  hundred  dollars,  and  costs,  excepting  how- 
ever, actions  to  recover  damages  for  an  assault,  battery,  malicious 
prosecution,  false  imprisonment,  libel,  slander,  criminal  conver- 
sation, seduction,  or  loss  of  society  of  husband  or  wife. 

15.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of 
attachment,  or  an  order  of  arrest;  or  grant  or  vii^ate  a  stay  of 
execution,  or  of  proceedings,  within  the  limitations  provided  in 
this  act.    But  such  stay  shall  not  exceed  five  days. 

10.  To  render  Judgment  in  an  action  or  make  a  final  order  in 
summary  proceedings  upon  confession  or  upon s  the  consent  of 
both  parties. 

17.  Other  civil  actions  or  proceedings  of  which  district  courts 
in  the  city  of  New  York,  or  justices  of  the  peace  had  jurisdiction 
«»n  the  thirty-first  day  of  Decembor,  eighteen  hundred  and  ninety- 
seven,  except  such  as  shall  be  exi)ressly  excluded  by  this  act. 

IS.  'i'he  jurisdiction  extends  to  actions  against  the  city  of  New 
Vork,  a  domestic  corpora ti>*n,  or  a  foreign  corporation  having  an 
cdfifo  in  the  city  of  New  York,  an  adniinistrjitor  or  executor  a« 
su<h,  wIhtc  ihe  amount  claimed  does  not  exceed  five  hundred 
dollars^  exclusive  of  interest  and  costs. 

10.  In  an  action  or  a  summary  proceeding,  to  direct  or  set 
aside  a  verdict,  vacate,  amend  or  m(»dify  a  judgment  or  final 
order,  rendered,  or  made  on  consent,  confession,  inquest  or  trial, 
grant  a  new  trial,  open  a  default,  or  in  a  proper  case  grant  a 
new  trial  on  the  ground  of  fraud  or  newly  discovered  evidence. 

X..  l.v^^,  111.  410,  X  USO;  U  l\m,  cb.  446,  I  13G4;  L.  1900,  ch.  013:  L. 
lUOS.   ch.    405.     lu  effect  Sept.    1,   1908. 

S  2.  Xo  |arl«aictlon    in   certain   eaaea. 

The  said  municipal  court  cannot  take  cognizance  of  any  civil 
actions  in  either  of  the  following  cqses: 

1.  Where  the  title  to  real  property  comes  in  question  as  pre- 
s<-ribecl  in  title  four  of  this  act.  But  in  an  action  brought  in 
sjiid  court,  the  surety  upon  the  defendants  undertaking  is  liable 
in  the  case  specified  in  section  one  hundred  and  eightv  of  this 
act,  to  any  "amount  for  which  judgment  might  have  been  ren- 
dered by  snid  court  if  the  answer  and  undertaking  had  not  been 
delivered. 

2.  Raid  court  shall  not  have  any  equity  jurisdiction,  except 
however  that  this  subdivision  shall  not  be  so  construed  as  to 
prevent  a  person  to  or  against  whom  a  precept  is  issued  as  pro- 
vided in  title  two  of  chapter  seventeen  of  the  code  of  civil  pro- 
cedure, frcmi  setting  up  an  equitable  defence  in  summary  pro- 
ceedings. 

L.    1901.   ch.    46€,    8  1366. 

§  3.  [Repealed  by  L.  1004,  ch.  508;  L.  1007,  ch.  267.1 

An  Ineffnctnnl  nttJ'nipt  to  ropral  tliH  Bortlon  was  made  hv  L.  1004.  ch.  608. 
TiH»  r<'p«Mil  of  8i!«-li  8.«*'tloii  shall  not  nm-rt  tho  proMocntlon  of  any  action 
horotofore  reuiovMl  from  niiv  j:iiuiIiM|,,iI  cmirt  of  the  clb'  of  New  York  Dur- 
■uant  to  the  provislona  of  ttucb  section. 
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§  4.  Contempt  of  court;  criminal. 

The  said  court  has  power  to  punish  for  a  criminal  contempt,  a 
person  guilty  of  either  of  the  following  acts  and  no  othc*rs: 

1.  Disorderlj*,  contemptuous  or  insolent  b€»havior,  committed 
during  its  sitting,  in  its  immediate  view  and  presence,  jni 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  xht 
respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise  or  other  disturbance  directlj 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandates. 

4.  Resistance  wilfully  offered  to  its  lawful  mandates. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit 
ness,  or  after* being  sworn,  to  answer  any  legal  and  proper  in- 
terrogatory. 

G.  I'ublication   of  a  false   or  grossly  inaccurate    report    of  rt» 
proceedings.     But  a  court  cannot  punish  as  a  contempt,  ihe  pul- 
lication    of   a    true,    full    and    fair   report   of   a   trial,    argument 
decision  or  other  proceeding  thereon. 
C.  C.  P.,  S  8;  Lw  1S82,  ch.  410.  9  1288;  L.  1901,  du'  468,  f  13€». 


§  6.   Punishment. 

Punishment  for  a  contempt,  specified  in  the  last  section,  maj 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  or  tfj 
imprisonnieut  not  exceeding  thirty  days,  in  the  jail  of  th**  citODU 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  cocn 
Where  a  person  is  committed  to  jail,  for  the  non-pnynient  of  socL 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  day-; 
but  where  ho  is  also  committed  for  a  definite  time,  the  thirty 
days  must  bo  computed  from  the  expiration  of  the  definite  tixat. 
a  a  P..  §  0;  I..  1882,  ch.  410,  5  1288;  L.  1001,  cb.  406,  |  1308. 


S  O.  In  vio^vv  of  oonrti  hoirr  pnniahed. 

Such  a  contempt,  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  may  be  punished  summarily.  When  not  !•• 
committed,  the  party  charged  must  be  notihed  of  the  arcn^t- 
tion,  and  have  a  reasonable  time  to  make  a  defence,  and  tt. 
court  may  issue  a  warrant  directed  generally  to  any  nian*^:.! 
requiring  him  to  bring  the  offender  before  the  court.  Wher^  I 
person  is  eonmiitted  for  such  a  contempt,  the  partieiilnk  circum- 
stance of  his  offence  must  be  set  forth  in  the  mandate  of  co!Lr 
mitment. 
G.  O.  P.,   IS  10,  11;  L.  1882,  ch.  410,  {  1288;  U  1901,  ch.  406,   {   13«9^ 


§  7.  Precedlnur  tliree  aectionii  limited. 

Punishment  for  a  contempt,  as  herein  prescribed,  does  not  hal 
nn  inrlictment  for  the  same  offence:  but  where  a  person  who  liai 
been  so  punished  is  convicted  on  such  an  indictment,  the  con-ti 
in  seiitwicing  him,  must  take  into  consideration  the  preyicol 
punishment. 
C.  C.  P..  (  12. 

1818 


MUNICIPAL  COURT  ACT. 

§  8.  Contempts  punishable  civilly. 

The  court  has  power  to  punish,  by  fine  and  imprisonment,  or 
either,  a  neglect  or  violation  of  duty,  or  other  misconduct,  by 
which  a  right  or  remedy  of  a  party  to  a  civil  action  or  special 
proceeding,  pending  in  the  court  may  be  defeated,  impaired^ 
impeded,  or  prejudiced,  in  either  of  the  following  cases: 

1.  An  attorney,  counsellor,  clerk,  sheriff,  marshal,  coroner,  or 
other  person,  in  any  manner  duly  selected  or  appointed  to  per- 
form a  judicial  or  ministerial  service,  for  a  misbehavior  in  his 
office  or  trust,  or  for  a  wilful  neglect  or  violation  of  duty  therein; 
or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a 
judge  thereof,  or  of  an  officer  authorized  to  perform,  the  duties 
of  such   a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting  in 
fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of 
a  mandate  or  proceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney, 
counsellor,  or  other  person,  for  the  non-payment  of  a  sum  of 
money  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court. 

4.  A  person  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  authority; 
for  rescuing  any  property  or  person  in  the  custody  of  an  officer, 
by  virtue  of  a  mandate  of  the  court;  for  unlawfully  detaining 
or  fraudulently  preventing,  or  disabling  from  attending  or  tes- 
tifying, a  witness,  or  a  party  to  the  action  or  special  proceed* 
ing,  while  going  to,  remaining  at,  or  returning  from,  the  sitting 
where  it  is  noticed  for  trial  or  hearing;  and  for  any  other  unlaw- 
ful interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglect- 
ing to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn  or  to 
answer  as  witness. 

0.  A  person  duly  notified  to  attend  as  a  juror  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  action 
or  special  proceeding,  to  be  tried  at  that  term,  or  with  any  other 
person  in  relation  to  the  merits  of  that  action  or  special  pro- 
ceeding; or  for  receiving  a  communication  from  any  other  person, 
in  relation  to  the  merits  of  such  an  action  or  special  proceeding, 
without  immediately  disclosing  the  same  to  the  court. 

7.  In  any  other  case  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  has  been  usually  adopted  and 
practiced  in  a  court  of  record,  to  enforce  a  civil  remedy  of  n 
party  to  an  action,  or  special  proceeding  in  that  court,  or  to  pro- 
tect the  right  of  a  party. 

G.  C.  P.,  9  14;  L.  1882,  ch.  410,  {  1288;  I^.  1901,  ch.  406,  }  1368. 

S  9.  Proceiifl}  'vrliere  aerrice  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man 
dates  in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  Now 
York,  without  limitation,  except  as  expressly  prescribed  in  thjs  act. 

L.   1901,   ch.   466,   {   1368. 
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S   10.  Jnntlce   to  admintiiter   oaths,  et  cetera. 

The  justircs  of  said  court  may,  in  tlic  city  «>f  Now  York,  liv 
virtue  of  their  oflice,  nd minister  oaths.  tJiko  di»i»'»sitii»ns  siimI 
acknowledgments,  and  certify  the  same  in  the  manner  and  with 
like  effect  lis  justices  of  courts  of  record. 

L.   1901.  ch.   4:'.(>.   ji   1370. 
§   11.   [Am*cl,  11>04,  1007.]    Board  of  Jantlceii. 

The  justices  of  said  court  shall  constitute  the  lM>ard  of  juKtir«»s 
of  the  municipal  court  and  discharge  the  functions  thereof.  Ther 
may  elect  a  president  fiom  their  own  number  and  at  pleas^rv 
remove  him  and  elect  a  successor.  All  meetings  of  said  board 
shall  be  public  and  all  proceedings  shall  be  recorded  in  its  books 
of  minutes,  by  its  secretary  and  shall  be  preserved.  Such  boaid 
may  designate  a  clerk  or  deputy  clerk  or  said  court  for  one  of 
raid  districts  to  act  ns  secretary  of  said  board,  and  from  time  to 
time  substitute  another  and  fix  a  compensation  to  be  paid  for 
such  service,  not  exceeding  the  sum  of  five  hundred  dollars  per 
annum.  Such  board  may  also  designate  an  attendant  of  such 
court  to  act  as  attendant  of  said  board,  and  from  time  to  time 
substitute  another,  and  fix  n  reasonable  compensation  t'l  be  pniil 
for  such  service.  Such  lM>a!*d  shall  establish  public  rules  rel«tiv«» 
to  its  meetings,  which  ns  far  ns  possible  shall  be  held  at  n-piihir 
times,  to  the  keeping  and  preservation  of  its  minutes  and  to  the 
public  inspe<-tion  of  the  same  under  the  care  of  the  secretary  st 
reasonable  times. 
L.    1001,   ch.   406,   fi   1474;   L.   1004.   ch.   735;  L.  .1007,  ch.  603. 

S   12.    [Am'd,   190.%   10O7,   liM)S.]     Board   to   mnko    rnle*. 

Said  board  of  justices  shall  adopt,  and  may  from  time  to  time 
amend  or  add  to  rules  relating  to  the  following  subjects: 

1.  As  to  the  hours  at  which  court  shall  be  opened  on  each  clay, 
and  what  officers  shall  be  in  attendance. 

2.  As  to  the  order  of  business  and  manner  of  its  discharge. 

3.  As  to  the  manner  in  which  the  clerks,  deputy  clerks,  assist- 
ant clerks,  stenographers,  interpreters,  attendants  and  employee* 
shall  perform  their  duties,  the  manner  of  keeping  records  'and 
papers,  the  collection  and  disposition  of  moneys  and  keeping: 
accounts  of  the  same. 

4.  As  to  the  maintenance  of  order  in  and  about  the  conrts  and 
offices  thereof. 

5.  As  to  the  forms  and  practices  in  said  court. 

G.  As  to  a  calendar  in  each  district  of  actions  reserved  gen- 
erally, to  which  actions  may  be  transferred  notwithstanding  the 
provisions  of  section  one  hundred  and  ninety-three  and  one  hun- 
dred and  ninety-four  of  this  act. 

7.  As  to  trial  calendars  and  the  transfer  for  trial  from  one 
part  to  another  in  the  same  district  of  special  proceedings  and 
of  actions  not  necessarily  triable  in  a  part  designated  for  jury 
trials  under  the  next  section  of  this  act.  The  said  board  may 
also  provide  for  the  transfer  from  any  part  to  a  jury  trial  pan 
in  the  same  district  of  any  special  proceeding  or  any  action  triablf 
by  jtiry. 

8^.  As  to  the  reports  to  the  comptroller  by  flie  clerks  of  the  dis- 
bursement by  thera  of  the  moneys  paid*  to  fhem  upon  demands 
for  jnrj-  trials  and  as  to  the  payment  to  the  comptroller  of  the 
city  of  New  York  cj/  nny  surplus  of  said  moneys  after  the  pav- 
ment  -therefrom    of   tli.*   fees   for   serving  jorora  and  of   jorox^ 
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Siieh  rules  Hliall  be  submitted  to  the  prosidins  justices  of  the 
appellutu  divisioDs  of  the  first  iiud  second  departments  of  the 
supreme  court,  and  when  approved  by  them  shall  go  into  effect 
and  have  the  force  of  law. 

I^  1901.  ch.  400,  fi  1375;  U  1903,  ch.  282;  L.  1904,  ch.  598;  L.  1907.  cb. 
003;  h.   1908,  ch.  481.  In  .effect  Sept.  1.  1908. 

g   13.   [Am*d,  1807,  1008.]    Parts  of  court;  hoinr  lield. 

The  board  of  justices  shall  from  time  to  time  establish  parts 
of  said  court  and  shall  assign  justices  to  hold  the  several  parts 
Bo  established,  but  no  justice  shall  be  assigned  to  sit  outside  of 
the  borough  for  which  he  was  elected  or  appointed,  excepting 
in  one  of  the  cases  specified  in  section  thirteen  hundred  and 
fifty-five  of  the  Greater  New  York  charter,  as  amended  by 
chapter  six  hundred  and  three  of  the  laws  of  nineteen  hundred 
and  seven.  No  justice  shall  sit  in  any  one  district  for  two  suc- 
cessive months,  nor,  in  the  borough  of  Manhattan,  for  more  than 
three  months  in  any  one  year,  nor  in  the  boroughs  other  than 
Manhattan  for  more  than  the  minimum  number  of  months  under 
a  system  of  complete  rotation  by  the  justices  within  such  bor- 
oughs respectively.  Of  the  parts  so  established  in  the  borousrhs 
of  Manhattan  and  the  Bronx  one  or  more  parts  in  each  district 
shall  be  designated  for  the  trial  by  jury  of  all  actions  triable  in 
that  district  in  which  a  defendant  is  not  under  arrest.  Said 
board  shall  provide-  for  the  transfer  of  every  such  action  to  one 
of  the  parts  in  which  it  is  triable  and  shall  prescribe  on  what 
days  jury  trials  shall  be  had  in  each  part  so  designated  and  such 
trials  shall  have  a  preference  on  such  day. 

AniM   by   L.   1907,  ch.   603;   L.    1908,   ch!    481-     In  effect  Sept.    1,   1908. 

§   14.   Concurrence  of  majority. 

The  concurrence  of  a  majority  of  all  the  members  of  said  board 
shall  be  necessary  to  adopt  any  resolution  thereof. 

L.   1001,  cb.   406,   8  1376. 

§   16.  Actions  may  be  continued  before  another  Juntlce. 

The  trial  of  an  action  or  special  proceeding  may  be  continued 
from  day  to  day,  or  from  one  day  to  any  other  day  or  days  until 
the  same  is  finished.  A  special  proceeding  commenced  before  one 
justice  may  be  continued  before  any  other  justice  having  juris- 
diction of  the  subject-matter,  the  same  as  though  it  had  been 
originally  commenced  before  him.  A  transcript  of  any  proceed- 
ings had  before  either  of  said  justices,  or  of  any  paper  filed  with 
the  clerk,  or  of  the  minutes  of  any  testimony  taken  by  or  befc-  » 
said  justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  presumptive  evidence  of  the  facts  therein  cnntnimti. 

$  10.  Death  or  removal  of  Jarttlce  not  to  Imiinir  iiro- 
ceedinfiTs,   et  cetera. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  of  the  death,  rt^niovul  from 
otlice,  or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
cessor in  office  of  the  said  justice  shall  proceed  to  hear,  try, 
determine  and  give  judgment  in  and  upon  the  same,  and  upon 
nil  matters  and  things  pending  before  and  undecided  or  not  acted 
iiI»on  or  indorsed  by  their  predecessors  in  office,  with  the  sanie 
powers,  jurisdiction,  and  auth<.rity,  :s  their  predecessors  had. 
U   1857,   cb.   344;   L.    1882,   eb.  410,   |   13tiJ. 

1321 


MiTxiciPAL  couht  act. 

8  tT.    [Am'd,   1007.1      Court;  ^liere  held. 

The  said  eonrt  shall  be  held  in  each  of  the  districts   in  one  or 
more  parts  as  tixtd  by  the  board  of  jii«ti<*fs,  by    the   jii.«ti»v  «>r 
justices  assiik'iied   to  hold  such  parts,  at  the  places    provideil  hy 
the  commissioners  of  the  shikinK  fund,  and  in  accordance  wiifa 
law,  at  such  hours  in  every  judicial  day  or  so  often  ns  the  heard 
of  justices  of   the  municipal   court  shall   direct,    and    mnst  c«- 
tinue  in   session  so  lonp  as  the  public  interest   r«»qniros:   and  it 
shall   lie  the  duty  of  the  commissioners  of  the  sinking   fnni!  t' 
i)rovide  a   suitaVile  place  for  the   holding;  of  said    court    in  earh 
of  said  districts,  provided  that  more  than  one  place   for  holdins 
such   court   may   be  provided   at   any  time   after    this    act   tak*-= 
effect  in  any  district,  if  the  said  board  of  justices  sbnli   cert^j 
that  the  public  convenience  requires  such  additional    nnmher  ef 
places. 

In  each  of  the  districts  in  the  borough  of  Manhattan  tbt^ 
shall  on  every  day  of  the  year  except  only  Saturdays,  Snndar« 
and  lepral  holidays,  duriufi:  each  month  of  the  year  oxcepiia? 
July  ami  August,  be  open  from  at  least  nine  oVlock  in  the  forp^ 
noon  to  four  oVIock  in  the  afternoon  at  least  one  piirt  of  «iij 
court  with  one  of  the  justices  of  said  court  in  attendance  thor^i*. 
who  shall  hear  and  dispose  of  ex  parte  applications  and  shsU 
try  actions  for  wages,  summary  proceedings  aiid  smh  rtth*=r 
actions  or  proceedings  as  may  be  given  a  preference  by  thf 
rules  of  the  board  of  justices,  and  attend  to  snch  other  bnsi?if^ 
as  may  be  directcnl  by  such  rules.  During  the  months  of  J'iIt 
and  August  such  part  shall  be  in  session  as  nforcfsaid  in  m<^ 
district  for  at  least  two  days  In  each  week.  Similar  parts  miT 
be  established  by  the  board  of  justices  to  sit  in  the  l>oronch*  «f 
the  Bronx,  Brooklyn,  Queens  and  Richmond,  as  the  huMae« 
of  said  court  may  require. 

L.  1882,  ch.  410.  5  1201:  L.  1001,  ch.  400,  S  1371.  Am'd  I*.  1907,  ch.  «& 
In   effect  Jan,    1.    1908. 

8  18.  Seals. 

The  said  court  in  each  district  shall  have  official  seals  fi> 
nished  at  the  expense  of  the  city,  on  which  shall  Ik?  engraTt-l 
the  arms  of  the  state  of  New  York,  "Borough  of  Manhattan" 
(or  whatever  the  borough  mav  be).  "  First  District  "  (or  what- 
ever the  district  may  be),  but  nothing  herein  contained  shall 
authorize  such  court  to  issue  certificates  of  naturalization. 
L.    1S82,    ch.   410,    S   1293;   L.    1901.   ch.   400,   S   1372. 

S   10,  AcoosM   to    oonrt-lioiiMOfi. 

The  justices  of  saiil  court  shall  have  access  and  possession  of 
the  court-houses;  and  it  shall  be*  the  dut.v  of  the  board  of  al•le^ 
men  of  the  city  of  New  York  and  its  several  ofRcers  ch.nrcft1 
with  duties  in  that  behalf  to  supply  and  pay  for  whatever  wy 
be  necessary  for  the  transaction  of  the  business  of  said  cunrt. 
and  the  justices  thereof,  and  to  snpply  all  proper  accomnn  Na- 
tions, books,  stationery  and  furniture,  and  to  pay  nil  salarie*. 
compensations  and  expenses  and  disbursements  herein  aiithori**^ 
and  the  board  of  estimate  and  apportionment  shall  annnsllr 
include  in  its  final  estimate  such  sums  as  may  be  necessary  t^ 
pay  the  same. 

Ti.    1001.    r''.    400.    s    l.^tV). 

S  20.  Code,  rules   of  mnjtr^in^  eotirt   aivnltea'hle;   Trlien. 

The  provisions  of  the  code  of  cfril  procedure  and  rnles  miJ 
regulations  of  the  sunreme  court  as  they  may  be  from  time  to 
time,  shall  annlv  to  the  municjnni  co"*-^  asf^r  as  the  same  rf»p 
be  mode  applicable,  and  are  r*^t  in  ennflict  with  the  provisions  of 
this  act;  in  case  of  such  conflict  this  act  shall  govern. 
L.    1901.    ch.    406.    S    1377. 
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TITLE  II. 
Actions;  summons;  parties. 

8 'c.  25.  In  what  district  brought. 

20.  Actions;   how  cominone(>d. 

27.  Suuimons:  riHiulsiteB. 

28.  Form  of  soramons. 

29.  Summouti:  (rorporatlon  counsel  may  Issue,  et  cetera. 
:iO.  Sfrvlco;    alias. 

31.  Method  of  sorvici*. 

32.  Order  for  Rervlce  of  stinnnonn,  when  defendant  not  found. 

33.  How  Huoh  Herviec  must  be  made. 

.'H.  PaixTS  to  be  filed;   iirtjof  of  service. 
.'>5.  Defendant  when  allowed  to  defend. 

30.  Who  may  serve  summons,  et  cetera. 

37.  Return  day. 

38.  Indormmient  upon  summons. 

39.  Indorsement  niion  summons  where  execution   afralnst  the  person   may 

issue. 

40.  Part  lis;  appearance  of. 

41.  Guardian  ad  litem. 

42.  Parties;   who  may  be  joined. 

4ti.  Application   of   this  article  to  defendants  Jointly  liable. 

44.  Where  employee  Is  party. 

45.  Who  may  pi>tltlou  for  leave  to  prosecute  as  a  poor  person. 
4n.  Contents  of   pinltlon. 

47.  Order  and  potltion  to  be  filed;   when   counsel   assigned. 

4«.  When   leave  may  be  annnlled. 

49.  When  defendant  may  defend  as  a   poor  p<'rs4in.  et   cetera. 

W».   I>i*f«Mulnnt's  ord»'r. 

ni.  Lfiiv*'  may  l»e  annulled  as  in  easos  of  plaintifT. 

52.   .\in)i'al   where    plaintiff  or   d.'fendaut    lx»or   person. 

•VJ.  f\wt«  In  favor  of  p»'tltIonrr. 

S  25.    [Am*a,  loot,    1007.1      Tn   wlint   dlMtriot   1>roii|i:1it. 

•  An  action  or  procet'ding  of  which  the  uiuuicipal  court  has  juris- 
diction must  be  brought: 

1.  In  a  district  in  which  either  the  plaintiH  or  defendant  or 
cihe  of  the  plaintifTs  or  one  of  the  defendants  reside.**,  unless  all 
the  plaintiffs  or  all  the  defendants  reside  out  of  the  city  of  New 
York,  in  which  case  the  action  or  proceeding  may  be  brought  in 
said  court  in  any  district;  provided,  however,  that  whenever  any 
action  shall  be  brought  by  the  assignee  of  the  cause  of  action, 
such  action  shall  upon  the  demand  of  a  defendant  made  as  pro- 
vided in  subdivision  four  of  this  section,  be  transferred  to  the 
district  in  which  the  defendant  resides  and  the  court  must  make 
an  order  for  such  transfer,  as  provided  in  subdivision  four  of 
this  section. 

2.  If  the  defendant  be  a  corporation  created  by  law,  in  a  dis- 
trict in  which  the  plaintiff  or  either  of  the  plaintiffs  resides,  or 
in  which  (if  it  be  a  corporation)  it  transacts  its  general  business 
or  keeps  an  office  or  has  an  agenc^''  established  for  the  transac- 
tion of  business  or  is  established  by  law,  except  the  corporation 
of  the  city  of  New  York,  which  may  sue,  or  be  sued  in  any  dis- 
trict, except  as  provided  for  in  subdivision  five  of  this  section. 

3.  By  plaintiffs  not  residing  in  the  city  of  New  York,  in  the 
district  in  which  the  defendant,  or  one  of  the  defendants  resides, 
and  against  a  defendant  or  defendants,  not  residing  in  said  city, 
in  the  district  in  which  the  plaintiff  or  one  of  the  plaintiffs  re- 
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sides;  but  when*  all  the  parties  reside  out  of  said  city,  the  aetioc 
may  be  brought  in  auy  district.  Xo  persuu  who  shall  havr  a 
place  ill  said  city  for  the  regular  trausactiou  of  business  shall  U- 
deeni'.d  a  nou-resident  under  the  provisions  of  this  act. 

4.  If  the  district  in  which  the  action  or  proceeding  is  brt>ii|r}it 
is  not  the  proper  district,  tlie  action  may,  notwithstanding;,  be 
tried  therein,  unless  the  action  is  transferred  to  the  proper  dis- 
trict before  trial  upon  demand  of  the  defendant  made  upon  or 
before  the  joinder  of  issue  in  writing  or  in  open  court,  followed 
by  the  consent  of  the  plaintifif  given  in  like  manner,  or  the  ordH* 
of  the  court.  The  demand  must  specify  the  district  to  whici 
defendant  requires  the  action  to  be  transferred.  The  court  must 
make  such  order  when  the  district  in  which  the  action  or  pro- 
ceeding is  brought  is  not  the  proper  district,  as  specified  in  this 
section  or  the  next  one,  if  such  demand  be  made. 

5.  All  actions  by  or  on  behalf  of  the  city  of  New  York  to 
recover  a  penalty  or  fine  for  a  violation  of  any  corporation  ordi- 
nance, when  the  amount  of  such  penalty  or  fine  shall  not  ext^trd 
five  hundred  dollars,  must  be  brought  in  the  district  in  which  iht 
violation  of  such  ordinance  happened  or  occurs  d.  And  all  «i^ 
tions  to  recover  a  penalty  or  fine  for  a  violation  of  any  provlsiuc 
of  the  sanitary  code  or  of  any  regulation  of  the  fire  coniinissifjiitT 
or  of  any  laws  or  ordinances  which  either  the  health  or  fire 
department  is  authorized,  empowered  and  especially  eharj^cHl  to 
enforce,  where  the  amount  of  such  penalty  or  fine  shall  not  ex- 
c(-ed  five  hundred  dollars,  must  be  brought  in  the  di.^^trict  m 
which  such  violation  ha])i)enod  or  occurred. 

0.  An  action  pending  m  said  court  may  upon  consent  be  tmres- 
ferred  by  an  order  by  any  justice  of  said  court  to  a  cHstric^t  oih«T 
than  that  in  which  it  is  pending. 

L.  inoi,  ch,  4r»B,  S  1370.  am'd  by  ch.  9.?.  L.  1904,  and  by  U   1JI04.   ch.  t& 

L.    IJMiT,    ch.    G03.    In    cffoct   .Tun.    1,    190S, 

§  2CS.  Action;   lio^v    coniinenced. 

An  action  brought  in  the  municipal  court  of  the  city  of  Xfw 
York,  must  be  commeiictMl  by  the  service  of  a  summons,  or  tbr 
voluntary  appearance  of  and  joinder  of  issues  by  the  parties. 

L.    1SR2,   ch.   410,    9    129G. 
§  27.   SainnionM;   requlsilteH. 

The  summons  must  be  addressed  to  the  defendant  by  name,  or 
if  liis  name  be  unknown,  by  a  fictitious  name,  and  must  siinimoa 
him  to  appear  before  the  court,  at  the  court-room  thereiif,  and  ar 
the  time  specified  therein,  to  answer  the  complaint  of  the  phnntilf. 
and  must  state  the  amount  for  which  the  plaintiff  wil!  tnke  jmlr- 
ment  if  tlie  defendant  fail  to  appear  and  answer;  it  must  W 
issued  and  substrilxMl  by  the  clerk  of  the  court  in  tlip  «listn«t 
out  of  which  the  same  is  issne<1.  or  by  his  assi.'staiit  in  the  iiaii»<» 
of  such  clerk,  except  as  provided  in  section  twenty -five  of  this  a*.!- 

L.    1SS2,    Ph.    410,    9   1207. 
§  2H.   Form   of   Nnntiiioiiii. 

The  summons  must  be  snb!?tantial]y  in  the  followmi?  form,  tb* 
lilanUs   being  properly   filled   out. 
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MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK. 
Borough  of  ,  district 


plaintiff, 
against 


Summons. 


defendant. 
To  the  above  named  defendant: 

Y'ou   are   hereby   summoned   and    required   to   appear   in    this 
action  in  the  municipal  court  of  the  city  of  New  York,  borough 

of , district,  in  the  court  room  thereof. 

at   ,  in  the  city  of  New  York,  ou  the day  of 

19. .,  at o'clock  in  the  forenoon,  to  answer 

the  complaint  of  the  plaintiff  in  this  action,   who,   if  you   then 
fail  to  appear  and  answer  will  take  judjfment  against  you  for 

the  sum  of dollars,  with  interest  from  the day 

of   ,  19..,  together  with  the  costs  of  this  action. 

Dated,  New  York, 19. .. 


[New.]  Clerk. 

§  29.  [Ain'd,  1906.]  SammonM)  attorney-soneral  aud  corpo- 
ration conniiel  may  InHue,  et  cetera. 

In  any  and  all  actions  brought  in  the  name  of  the  people  of  the 
state  of  New  York  by  the  attorney-general  or  in  the  name  of  the 
city  of  New  York,  or  of  any  department,  board,  or  offi(;er  thereof, 
hy  the  corporation  counsel  of  the  city  of  New  York,  as  attorney 
for  said  city,  or  .said  department,  board  or  ofiicer  thereof,  to 
recover  a  penalty  or  penalties  for  the  violation  of  any  laws  or 
ordinance,  the  sunmions  may  be  issued  out  of  said  court  by  the 
attorney-general  or  by  the  corporation  counsel  in  his  own  name 
without  the  same  being  subscribed  by  the  clerk  of  the  court 
where  such  action  or  actions  are  brought,  and  in  such  actions  thi; 
attorney -general  or  the  corporation  counsel  shall  not  be  required 
to  pay  to  the  clerk  of  the  court  the  fees  in  the  action,  but  shall 
account  therefor  to  the  city  treasurer  aud  shall  collect  the  same 
from  tbe  defendant,  when  ju<lgnient  is  recovered:  and  no  fees 
or  costs  whall  be  demanded  of  tbe  people  of  the  state  of  New  Y'ork 
or  the  attorney -general  or  of  the  said  the  city  of  New  York,  or 
any  board  or  officer  thereof  in  any  such  suit  or  proceeding. 
L.  1801,  ch.  4C6,  §  1384;  L,  1005,  ch.  73.  In  effect  March  17.  1905. 
§  30.  Service;  altan. 

An  action  shall  be  deemed  commenced,  at  the  time  the  summons 
is  actually  delivered  for  service.  If  the  marshal,  or  tither  pcrs-  ii 
having  the  sunmions  to  serve,  cannot  lind  the  defendant  so  us  to 
serve  him  therewith  as  required  by  this  act,  he  musl  so  rettirn. 
aud  the  clerk  shall,  at  the  request  of  the  plaintiff,  if  made  betwe<Mi 
the  last  day  when  service  could  be  had  and  the  return  day  men- 
tioned in  said  summons  or  alias,  including  such  return  day,  con- 
tinue from  time  to  time  to  issue  another  summons,  to  be  known 
as  and  stamped  "  alias,"  until  the  defendant  is  served. 

L.  1882,  ch.  410,  S  1303. 

I  31.  Method  off  Herrtce. 

The  summons  must  be  served  as  follows: 

1.  If  an  action  be  against  a  corporation,  by  delivery  of  a  copy 
to  the  president  or  other  hea'!  "1  t:  e  <'oi  pttration,  or  to  tho  secre- 
tary, cashier,  or  managing  ap-nt  ilieieoi",  but  when  no  such  officer 
resides  in  the  city,  to  a  din^tor  ics'ab  nt  therein. 

2.  If  against  a  minor  under  tl;  >  age  of  fourteen  years,  by  de- 
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livpry  of  a  copy  to  such  miuor,  and  also  to  his  fatlior,  mother  or 
guardian,  or  if  thej*  be  not  within  tho  city,  then  to  any  person 
haying  the  care  or  control  of  said  minor,  or 'with  whom  he  residt->. 
or  in  whose  service  he  is. 

3.  If  against  a  person  judicially  dechired  to  be  of  udsoud  ! 
niin«i,  or  incapable  of  conducting  his  own  affairs  in  c*ontieqn«»n'^ 
of  habitual  drunkenness,  or  for  any  other  cause,  and  for  wh^n 
a  commit  tee  has  been  appointed,  by  delivery  of  a  copy  to  sort 
committee  and  of  the  defendant  personally. 

-'.   In  all  other  eases  to   the  defendant  personally,  except  as  .n 
this  act  otherwise  specially  provided. 
L,    18S2.    ch.    410,    is    1300. 

fi  :t2.  Orclor  for  ncrvlce  of  iiuniinoii!4;  ^rhen  dcfendaMt  n«»( 
fnun«l. 

An  order  for  the  service  of  a  sumwons  upon  a  defendant  n- 
siding  within  the  cit.v,  may  be  made  by  the  court  in  the  distri-f 
in  which  an  action  is  brought  after  an  alias  summons  has  Ic«l 
didy  issued,  upon  satisfactory  proof  by  the  affidavit  of  a  pers.  i 
net  a  party  to  the  action,  and  the  return  of  a  marshal,  ih-i 
proper  and  diligent  effort  has  been  mad:*  to  serve  the  siinin>«>rs 
upon  the  defendant,  and  that  the  place  of  his  sojourn  cannot  1- 
found,  or  if  h«^  is  within  the  city  that  he  avoids  service  &o  thai 
personal  service  could  not  be  made. 

C.  C.  p.,  i  435. 
$  33.  Hpfv  sncli  service  mast  be  made. 

The  order  must  direct  that  the  service  of  the  summons  be  mad^. 
by  leaving  a  copy  thereof,  and  of  the  order,  at  the  residence*  « t 
the  defendant,  with  a  person  of  proper  age,  if  upon  roasonaH 
application,  admittance  can  be  obtained,  and  such  person  fou-.  I 
who  will  receive  it;  or,  if  admittance  cannot  be  obtained.  3-  r 
such  a  person  found,  by  affixing  the  same  to  the  outer  or  oih^r 
door  of  the  defendant's  residence,  and  by  depositing  another  r^  j  t 
thereof,  properly  enclosed  in  a  post-paid  wrapper,  addressed  ?•• 
him,  at  his  place  of  residence,  in  a  post-office  in  the  borough  r:i 
which  he  resides;  or  upon  proof  being  made  by  affidavit  that  n* 
such  residence  can  be  found,  service  of  the  summons  may  be  made 
in  such  manner  as  the  court  may  direct, 
c.  c.  P.,  §  4.30. 

§  34.  Papem  to  be  filed;  proof  of  serirlce. 

The  order,  and  the  papers  upon  which  it  was  granted,  must  U- 

A   filed,  and  the  service  must  be  made,  not  less  than  six  days  iH^fun 

J    the  return  day  of  the  summons;  otherwise  the  order  becomes  in 

\¥  *  operative.     Ol  filing  an  affidavit  showing  service  according  to  th. 

'J  reorder,  the  surnmon's  is  deemed  served  and  the  same  proceeHiinir< 

a"  may  be  taken  thereupon,  as  if  personal  service  thereof  had  l«^ii 

^"^\  made  except  that  no  execution  against  the  person  shall  issue  ui^^n 

vV^<<    a  judgment  obtained  after  such  service. 

V^  6>      c.  c.  P..  §  4.17. 

§  35.   Defeiidnut  vrben  allowed  to  defend. 

Where  the  summons  is  served,  pursuant  to  an  order  made  as. 
herein  prescribed,  and  the  defendant  so  served  does  not  appear. 
he  or  his  representative  must  upon  good  cause  shown  and  up'n 
just  terms  lu'  allowed  to  defend  the  action  at  any  time  within 
six  months  after  personal  service  of  w^ritten  notice  thereof;  or  if 
such  notice  h.is  not  ])een  served,  within  two  years  after  the  entrv 
of  the  judtrnit  lit.  If  the  defense  is  successful,  and  the  judfrnunt. 
or  any  part  thereof  has  been  collected  or  otherwise  enfort^sl. 
such  restitution  may  thereupon  be  compelled  as  the  court  directss 
but  the  title  to  property  sold,   to  a  purchaser  in  good   faith  by 
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virtue  of  an  execution  issued  upon  the  judgment,  shall  not  be 
afifected  thereby, 
c.  c.  P.,  S  445. 

9  30.  liVlio   may  serve  «ninmoiis,   et  cetera. 

The  siimroons,  and  in  a  proper  case  a  copy  of  the  complaint, 
or  a  precept  in  summary  proceedings,  may  be  served  by  a  marshal 
or  by  any  person  not  a  party  to  the  action,  who  is  over  the  age 
of  eighteen  years.  Proof  of  service  by  such  person  other  than  a 
marshal  must  be  made  by  his  affidavit  which  must  state  the  par- 
ticular place,  time,  and  manner  of  service,  and  that  the  affiant 
knew  the  person  so  served  to  be  the  person  mentioned  and 
described  in  the  summons  as  defendant  therein. 

L.   1882.  cb.  410,   fi  1301. 

S  37.  Return   day. 

The  return  day  mentioned  in  the  summons  must  not  be  more 
than  twelve  days  from  its  date  and  except  in  the  case  where  an 
order  of  arrest  had  been  issued,  must  be  served  at  least  six  days 
before  the  time  of  apearance. 

L.  1882.  ch.  410,   t  1288. 

1^38.' Indorsement  npon  summons. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
statute  or  ordinance  if  a  copy  of  the  complaint  is  not  delivered 
to  the  defendant  with  a  copy  of  the  summons,  a  general  reference 
to  the  statute  or  ordinance  must  he  indorsed  upon  the  copy  of 
the  summons  so  delivered  in  the  following  form:  **  According 
to  the  provisions  of,"  et  cetera;  adding  such  a  description  of  the 
statute  or  ordinance  as  will  identify  it  with  convenient  certainty, 
and  also  specifying  the  section  if  penalties  or  forfeitures  are 
given,  in  different  sections  thereof,  for  different  acts  or  omissions, 
and  the  proof  of  service  of  such  summons  must  show  that  the 
copy  served  on  the  defendant  likewise  had  such  indorsement 
thereon. 

C.  C.  P.,  «  1807. 

138.  Indorsement  npon  summons;  ^rhere  execution 
a^ralnst  the  person  may  be  issued. 

In  an  action  where  an  execution  may  issue  against  the  person 
upon  a  judgment  rendered  in  favor  of  the  i>laiutiff,  imless  a 
verified  complaint  is  served  with  the  summons,  a  general  refer- 
ence to  that  fact  must  be  indorsed  by  the  clerk  upon  the  sum- 
mons and  upon  the  copy  to  be  served  on  defendant  in  the  follow- 
ing form:  **  Plaintiff  claims  defendant  is  liable  to  arrest  and 
imprisonment  in  this  case."  In  the  event  of  there  being  no  such 
indorsement,  no  execution  against  the  person  shall  issue,  and  the 
proof  of  service  of  such  summons  must  show  that  the  copy 
served  on  the  defendant  likewise  had  such  indorsement  upon  it 

[New.] 

1 40.  Partfes;  appearance  of. 

A  party  to  an  action  iu  the  niunicipnl  court  of  the  city  of  New 
Tork,  who  is  of  full  age,  may  appear  and  prosecute  or  defend  the 
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name,  in  person  or  by  an  attorney,  at  his  election,  unless  he  h&s 

been  judicially  declared  to  )>e  incompetent  to  manage  his  affairs. 

C.  G.  P.,  i  2886;  see.  ftlao.  L.  1882,  ch.  410,  |  12M. 

t  41.  Guardian  ad  lltenu 

When  a  gtiardian  is  neccssarj*  he  must  be  appointed   by  th«  I 
court  as  follows: 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  madr 
before  the  summons  is  issued,  upon  the  application  of  the  infant. 
if  he  be  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
age,  upon  the  application  of  some  relative  or  friend.  The  cr»n- 
soiit  in  writing  of  the  guardian  to  be  appointed  and  to  be  resp*«r- 
si])lo  for  costal,  if  he  fail  in  the  action,  must  be  filed  with  the  cle^!^ 
of  the  court,  in  the  district  in  which  the  action  is  brought,  excvp' 
in  cases  where  a  free  summons  is  provided  for  by  this  act. 

2.  After  the  service  and  return  of  a  summons  against  an  infanr 
defendant  no  other  proceedings  shall  be  taken  in  the  action,  nut'? 
a  person  has  been  appointed  to  appear  as  his  guardian  for  tht» 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant. 
the  court  must  appoint  a  proper  person  for  that  purpose.  If  tb** 
defendant  does  not  appear  upon  the  return  of  the  summons,  or 
if  he  negle«'ts  or  refuses  to  nominate,  the  court  may,  on  the  appli- 
cation of  the  plaintiff,  appoint  any  proper  person  as  his  firnardiao. 
The  written  consent  of  the  person  so  appointed,  most  be  filed 
with  the  clerk  of  the  court  before  his  appointment.  The  guardisB 
so  appointed  is  not  responsible  for  any  costs. 

C.  C.  r.,  I  2888;  L.  1882,  ch.  410,  %  1295. 

M2.  PnrtleHi  'v%'ho  majr  be  Joined.  -^ 

Partios  plaintiff  or  defendant  may  be  joined  as  follows: 

1.  All  persons  having  an  interest  in  the  subject  of  tbe  action. 
and  in  obtaining  the  judgment  demanded,  may  be  joined  as  plain* 
tlfTs,  except  as  otherwise  expressly  prescribed  in  this  act. 

2.  .\ny  person  may  be  made  a  defendant  who  has  or  cliaim? 
nil  interest  in  the  controversy  adverse  to  the  plaintiff,  or  w^^ 
is  a  necessary  party  defendant,  for  the  complete  determinatico 
cir  settlement  of  a  question  involved  therein,  except  as  other- 
visc  expressly  prescribed  in  this  act. 

o.  Every  action  must  be  prosecuted  in  the  name  of  the  real 
Tiarty  in  interest,  except  that  an  executor  or  administrator,  a 
tnistc-e  of  an  express  trust,  or  a  person  expressly  authorized  by 
'«iiafute,  may  sue,  without,  joining  with  him  the  person  for  who^^ 
be  net!  t  the  action  is  prosecuted.  A  person,  with  whom  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  is  a 
trnstoe  of  an  express  trust,  within  the  meaning  of  this  section. 

4.  In  an  action  or  special  proceeding  a  married  woman  appears. 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if  she 
was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  proceeding  affeetinjr 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damages  tu 
the  per.son  or  estate  of  his  wife,  and  all  sums  that  may  N' 
recovered  in  such  actions,  or  special  proceedings  shall  be  the 
separate  property  of  the  wife.  The  husband  is  not  a  necessary 
or  proj)er  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  or  estate,  of  another  on  account  of  the 
wrongful  acts  of  his  w^fe  committed  without  his  instigration. 
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5.  Two  or  more  persons,  severally  liable  upon  the  same  written 
instrnment,  including?  the  parties  to  a  bill  of  exchange  or  a 
promissory  note»  whether  the  action  is  brought  upon  the  instru- 
ment, or  by  a  party  thereto  to  recover  against  other  parties  liable 
over  to  him;  may,  all  or  any  of  them,  be-inchuled  as  defendants 
in  the  same  action,  at  the  option  of  the  plaintiff,  and  the  joinder 
of  a  person,  as  defendant  in  an  action,  with  another  person  as 
prescribed  in  this  section,  does  not  affect  his  right,  to  any  order 
or  other  relief,  to  which  he  would  have  been  entitled,  if  he  had 
been  separately  sued  in  the  action. 

C.  C.   p.,  H  448-457,   3347. 

S  43.  Application  of  this  article  to  defendantn  Jointly 
liable. 

The  last  section  does  not  affect  a  defense  or  other  objection  of 
a  defendant,  growing  out  of  the  failure  to  join  in  the  action  tAvo 
or  more  persons  jointly  liable;  and  as  regards  the  other  pnrtles 
to  the  action,  persons  jointly  liable  are  regarded  us  one  party, 
for  every  purpose  contemplated  by  that  section. 

•  C.  C.  P.,  J  467. 

S44.  \%'liere  emploTee  im  party. 

When  an  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerk  of  the  said  municipal  court  in  the  district  in  which  the 
action  is  brought,  shall  issue,  a  free  summons  when  the  plaintiff's 
demand  is  loss  than  fifty  dollars  and  the  plaintiff  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  plaintiff's  own  affidav't 
that  he  has  a  good  and  nu»ritorious  cause  of  action  and  of  the 
nature  of  such  action  and  of  said  plaintiff's  residence,  an<l 
whether  previous  application  therefor  has  been  made,  shall  be 
duly  presented  to  and  filed  with  the  clerk  of  the  municipal  court 
where  such  action  shall  be  brought  and  he  shall  not  demand  or 
i:eceive  any  fee  whatsoever  from  the  plnintiff  or  his  agents  or 
attorneys  in  such  action,  unless  the  plaintiff  shall  demand  a  tnal 
jury,  in  which  case  the  plaintiff  mnst  pay  to  the  clerk  of  thf* 
municipal  court  where  such  action  shall  be  pending  the  sum  of 
four  dollars  and  fifty  cents. 

L.  1882.  rh.  410,  S  1410;  L.  1887,  ch.  387. 

I  4S.  Who  may  petition  for  leave  to  pronocnto  n«  a  poor 
pemon. 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
a  cause  of  action  agninst  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
an  attorney  and  counsellor  assigned  to  conduct  his  action. 

C.  C.  P..  8  458. 

S46.  Contents  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brnnght 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  beside?^ 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject  matter  of  the  action  and  whether  he 
has  made  any  previous  application  for  lenve  to  sue  as  a  poor 
person.     It  must  be  verified  by  the  applicant's  affidavit,  unleM 
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the  applicant  is  an  infant  under  the  age  of  fourteen  years,  and 
in  that  caRO  by  the  affidayit  of  his  guardian  appointed  in  said 
action,  and  supported  by  a  certificate  of  a  counsellor  at  law  to 
the  effect  that  he  has  examined  the  case  and  is  of  the  opinion 
that  the  applicant  has  -a  good  cause  of  action.  The  petition  may. 
however,  "be  verified  before  the  clerk  or  assistant  clerk  of  said 
municipal  court  in  the  district  in  which  the  action  is  brought, 
and  the  certificate  of  said  clerk  or  assistant  clerk,  that  he  hn< 
inquired  into  the  facts  of  the  case,  and  that  in  his  opinion  the 
plaintiff  has  a  prima  facie  cause  of  action,  shall  have  the  sanit* 
force  and  effect  as  the  certificate  of  an  attorney, 
c.  c.  P.,  J  450. 

M7.  Order  and  petition  to  be  filed ;  ^rlien  eonnsel  m»- 
sisned. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  which  may  \ye  endorstnl  on  i»ti- 
tion,  admit  him  to  prosecute  as  a  poor  person,  and  where  therp 
is  a  certificate  of  a  counsellor  at  law,  as  prescribed  in  the  la< 
section,  may  assign  to^him  an  attorney  and  counsel  to  prosef-u*" 
his  action,  who  must  act  therein  without  compensation.  Such 
petition  and  order  must  be  filed  with  the  clerk  of  the  court  in 
the  district  in  which  the  action  is  brought. 

c.  C.  P.,  8  460. 

i  48.  When  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  deception  in  the  petition 
or  of  improper  conduct  in  the  prosecution  of  the  action,  or  «if 
wilful  or  unnecessary  delay,  the  court,  may  in  its  discretion, 
annul  the  order,  admitting  him  to  prosecute  as  a  poor  person: 
and  he  shall  thereafter  be  deprived  of  all  the  privileges  conferre^i 
thereby. 

C.  C.  P.,  §  402. 

t49,  "Wben  defendant  may  defend  a«' a  poor  person,  et 
cetera. 

A  defendant  in  an  action  in  said  court  may  petition  the  court 
in  which  the  action  is  pending  for  leave  to  defend  the  action  a< 
a  poor  person,  and  to  have  an  attorney  and  counsellor  assigruii 
to  conduct  his  defense;  as  follows: 

1.  By  an  oral  application  matle  in  open  court,  by  defendant.  *»n 
Hie  return  day,  and  a  statement  under  oath,  of  the  same  niatt'-rs, 
respecting:  his  ability  as  are  required  to  be  contained  in  a  petition 
lor  leave  to  prosecute  as  a  poor  person;  or 

2.  By  a  petition  verified  before  the  clerk  or  assistant  clertj. 
accompanied  by  his  certificate  relating  to  the  defense  in  the  sum.' 
manner  as  prescribed  in  section  forty-two  of  this  act;  or 

3.  By  a  verified  petition  supported  by  a  certificate  of  a  coun- 
sellor at  law  relating  to  the  defense,  in  the  same  manner  as  pre- 
scribed in  section   forty-two  of  this  act. 

C.  C.  P.,  §ji  4i\:i,  4«4. 

S  KO.  Defendant*!!   order. 

The  court  to  which  the  application  is  made  or  petition  is  pn. 
sented  as  prescril)ed  in  the  \i<^  section,  if  satisfied  of  the  truth 
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of  tho  facts  stntpfl  ns  to  defendant*8  ability,  and  that  the  appli- 
cant has  a  gowl  defense  if  proved  on  the  trial,  may,  by  order, 
admit  him  to  defend  as  a  poor  person  and  may  assign  counsel  ic 
conduct  his  defense,  or  may,  in  case  of  verified  pleadings,  direct 
the  clerk  or  a*<sistant  clerk  of  said  court,  to  prepare  and  file  an 
answer,  verified  before  him  by  defendant,  or  may  assign  a  coun- 
sellor at  law  present  in  court  to  preprre  and  file  an  answer  which 
may  be  verified  before  the  clerk  or  assistant  clerk  of  said  court. 

[New.] 

SRI.  lioave  may  be  animllcd  nn  in  cane  of  iilaintlff. 

The  provisions  relating  to  an  order  to  be  made  upon  an  appli- 
cation for  leave  to  prosecute  as  a  poor  i)erson  and  the  proceed- 
ing's subsequent  thereto  apply   to  an   order  and   subsequent  pro- 
ceedinps  upon  an  application  for  leave  to  defend  as  n  poor  person, 
c.  C.  P.,  8  465. 

S  52.  Appefil  irherc  plninttfr  or  defendant   poor  pemon. 

An  order  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal  as  a  poor  person: 
but  where  an  appeal  is  taken  by  the  adverse  party  the  order  is 
applicable  in  favor  of  the  petitioner  as  respondent  in  the  api^eal. 

C.  C.  r.,  S  460. 

§  r;:).  CoMtM  In  fa^or  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person  who  had  been 
mlniittcd  t«»  prosecute  or  defend  as  a  poor  person  as  prescribed 
in  this  artirle,  they  must  be  paid  over  to  his  attorney,  when  col- 
lected from  tlu»  adverse  party  and  distributed  amonc  the  nttor- 
ncy*<  .-'id  (ounsei  assigned  to  the  poor  person,  as  the  i  .art  directij. 

C.C.P...40T.  ^^^ 
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TITLE  III. 

Provisional  remedies;  and  actions  to  foreclose  a  lien  on  a 

chattel. 

Article  1.  Order  of  arrest. 

2.  Atttu'hmeut. 

3.  Replevin. 

4.  Action  to  foreclose  a  Ilea  on  a  chattel. 

ARTICI.E  FIRST. 

Order  of  arrest. 

Rec.  65.  rrooess  to  be  served  by  marshal. 

50.  In  what  eases  order  of  arrest   to  be  Rrantcd. 

57.  AtlUlnvit  and  underta.' iug  upon  granting. 

58.  What  to  direct. 

5n.  Tapers  to  be  delivered  to  arrested  ixTson;  proceedings  ther«.>u]ioii. 

GO.  l*n>ceedlnirs  In  ease   Juslice  is  a   witness. 

61.  Plaint IIT  to  i)o  notified  of  arrest. 

fi2.  Bail  or  deposit  before  retnrn. 

G.3.  Ball  may   be  examined. 

64.  Bail  or  deposit  after  return. 

05.  When  and  how  defendant  to  remain  in  cnstody. 

66.  Duty  of  marshal. 

67.  Undertaking   by   arrested   defendant   on   applying   for    adJoumiiKiit. 

68.  Motion  to  discharge  from  arrest. 
60.  Privilege  from  arrest. 

70.  Sections  applicable  as  to  undortakinga,  et  cetera. 

S  55.  Process  to  be  serired  hy  marshal. 

An  order  of  arrest,  warrant  of  attachment  or  requisition  to 
replevy,  is.sued  by  or  out  of  the  munic-ii)al  court  of  the  city  of 
New  York,  shall  be  served  and  executed  by  a  marshal  of  the  city 
of  New  York. 

L.  1883.  ch.  410. 1 1302. 

f  60.  [Am'fly  1903.]  In  -nrliat  eases  order  of  arrest  to  be 
ff  ranted. 

An  order  to  arrest  the  defendant  must  or  may  be  granted, 
directed  to  any  marshal  of  said  city,  in  the  following  cast's,  but 
no  foniiile  can  be  arrested  except  for  a  wilful  injury  to  person  or 
property: 

.1.  In  an  action  for  the  recovery  of  damages,  in  a  <'ause  of 
action  not  arising  on  contract,  when  the  defendant  is  not  a  resi- 
dent of  the  city  of  New  York,  or  is  about  to  remove  there fnau. 
or  when  the  action  is  for  a  wilful  injury  to  person  or  projierty. 

2.  In  an  action  for  a  fine  or  penaltj*,  or  for  money  or  proin^rty 
embezzled  or  wrongfully  misapplied  or  converted  to  his  own  u«e 
by  a  i)nl)lic  oHiocr,  or  an  otiicer  of  a  corporation,  or  an  atti»ru»'y. 
factor,  broker,  agent  or  clerk,  in  the  course  of  his  empb>ymeut  as 
su<*h,  or  by  any  other  person  acting  in  a  fiduciary  enpacity. 

3.  Where  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  whi<'h  tb«»  n<tJon  i.< 
bronght,  or  in  {'oncealing  or  disposing  of  the  property,  for  tho 
taking,  detention,  or  c()u version  of  which  the  action  is  broncht. 
except  that  no  (»rd<u'  of  arrest  shall  be  granted  in  an  action  si>e<i- 
fied  in  this  subdivis'<  n  where  the  debt  contracted  or  the  obliga- 
tion incurred  over  all  payments  and  set-offs  or  the  prop<»riy 
taken,  obtained  or  converted,  amounts  to,  or  is  valued  at  one 
hundred  dolhirs,  or  less. 

4.  When  the  defendant  has  removed,  concealed,  or  diKpo.sed  of 
Wb  property,  or  is  about  to  do  so,  with  the  intent  to  defraud  his 
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oretlitors,  exoopt  that  no  ordor  shall  bo  prrantod  in  such  an  action 
unl^88  the  phiiutifT*R  claim  or  demand  over  all  payments  and  set- 
offs exceeds  one  hundred  dollars. 
2^  1882,  cH.  410.  I  1304;  L.  1903,  ch.  156.    In  effect  April  8,  1908. 

§  R7.  Affida-vit   and   nndcrtaklnar   upon   arrantlnff. 

Before  an  order  of  arrest  Bhall  issue,  the  party  applying:  must 
prove  to  the  satisfaction  of  the  court,  by  the  aftUlavit  of  himself 
or  some  other  person,  the  facts  on  which  the  application  is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  payments 
and  set-offs.  The  plaintiff  must  also  execute  and  deliver  to  the 
clerk  of  the  court,  in  the  district  in  which  the  action  is  broujrht, 
a  written  nndcrtakinj;  approved  by  the  court,  with  such  approval 
endorse  d  thereon,  with  suiRcient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment  the  plsiintifF  will  pay  to 
him  nil  ropts  and  extra  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  double  the  amount  claimed.  But  the  proof  and 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrest  is  issued  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  this  state,  where  the 
city  of  New  York  or  any  department  of  the  government  of  said 
city  authorized  by  statute' to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.   1882.   ch.   410,   S  1305. 

S  R».  \%'1in«  to  direct. 

An  order  of  arrest,  must  direct  that  the  summons  accompany- 
ing it  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  and  it  must  specify  a  sum  in  which  the  defendant 
may  lie  let  to  bail. 

L.    1882,   ch.  410.   $   1007. 

S  no.  PnperM  to  be  delivered  to  arrested  person;  proceed- 
injOTN   tlierenpon. 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  such 
an  order,  must  at  the  same  time,  serve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
whirh  it  was  granted.  He  must  forthwith  bring  the  defendant 
before  the  court,  in  the  district  in  which  the  action  is  brought, 
if  the  court  is  then  in  session:  otherwise  unless  bail  Is  given,  as 
prescribed  in  section  sixty-tW(T  of  this  act,  he  must  take  the 
defendant  to  the  jail  of  the  county  in  which  the  district  where 
the  action  is  broutrht  is  situate,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, the  marshal  must  take  the  defendant  from  the  jail  and 
bring  him  before  the  court. 

L.   1882,   ch.   410,   §   1308. 

9  CO.  Proceedings  In  cane  Jnntlee  Is  a  -«vltne«a. 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  the 
satisfaction  of  the  justice  sitting  in  the  district  in  which  the 
action  is  brought,  that  such  justice  is  a  material  witness  in  the 
action,  the  marshal  must  immediately  take  the  defendant  before 
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the  court  in  an  adjoining  district  named  by  said  justice,  which 
must  take  cognizance  of  the  action,  and  proceed  therein  the  samt- 
ns  if  the  order  of  arrest  had  been  issued  out  of  the  court  in  the 
latter  district. 

L.   1882.   ct'.  410,   §  1300. 

fiOl.  Plaintiff  to   be   notified   of  arrest. 

The  marshal  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff,  and  endorse  on  the  order  of  arrent.  an<- 
subscribe  a  certificate  stating  the  time  of  serving  the  same,  anil 
of  giving  notice  to  the  plaintiff. 

L.   1882,   eta.  410,   f  1310. 

I  02.' Bail  or  deposit  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  marshal  a 
written  undertaking  to  the  plaintiff,  in  the  sum  specified  in  th«- 
order  of  arrest,  executed  by  one  or  more  sureties,  to  the  effe^-r 
that  the  defendant  will  attend  in  person  at  the  opening  of  the 
court  on  the  next  day  thereafter  when  it  is  there  in  session,  or 
he  may  deposit  with  the  marshal  the  sum  specified  in  the  onl»*r 
of  arrest.  In  either  case  the  marshal  must  forthwith  release  him 
from  custody. 

L.   1882.  cfa.  410,   f  1311. 

S  63.  Bail  ntay  be  exanalned. 

Where  bail  is  given  as  prescribed  in  the  last  section,  thf*  offi«*r 
taking  the  acknowledgment  of  the  undertaking  must,  if  tne  mar 
shal  so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  nini 
their  circumstances.  The  defendant  may  give  bail,  or  make  th<» 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
procure,  bail,  before  being  committed  to  jail.  Where  a  dep«>sit 
is  made,  the  money  deposited  must«  before  the  expiration  of  the 
next  day,  thereafter,  not  being  Sunday  or  a  public  holiday.  l»e 
paid  by  the  marshal  into  court,  by  paying  the  same  directly  to 
the  clerk  in  the  district  in  which  the  action  is  brought,  which 
said  deposit  shall  be  regarded  as  an  undertaking,  and  shall  have 
the  same  force  and  effect  and  no  other. 

L.    1882,   ch,  410,   9  1312. 

§  04.   Ball  or  deposit  after  return. 

At  any  time  after  the  return  of  the  marshal,  and  before  final 
judgment,  the  court  may  admit  a  defendant  in  custody  to  bail, 
or  allow  him  to  niake  a  deposit;  and  may  direct  his  release  ui>»n 
his  giving  bail  or  making  the  deposit  accordingly.  The  sum  tti 
be  deposited  or  the  sum  specified  in  the  undertaking  of  the  bail, 
must  be  fixed,  and  the  sureties  in  the  undertaking  must  U* 
approved  by  the  court,  which  must  be  sMtisfied  by  their  rx.ini- 
iuation.  or  by  other  proof,  respecting  their  sufficiency.  Tli«« 
undertakintr  must  be  to  the  effect  that  the  defendant  will  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action* 

L.   1882.   eh.  410,   f  1313 
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§  65.  Whesi  and  boiv  defendant  to  remain  In  castody. 

Unless  Jbail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
hist  three  sections,  ^he  defendant  must  remain  in  the  jail  by  virtue 
of  the  order  of  arrest,  until  final  judgment  in  the  action;  and  if 
the  judgment  is  against  the  defendant,  until  the  return  of  an 
execution  against  property  issued  thereupon.  But  the  court  must 
direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it  may  in  its  discretion,  direct  him  to  be  brought  into  court  at 
any  other  time.  In  either  case  he  must  be  taken  from  the  jail, 
and  brought  into  court  accordingly.  N()thing  in  this  section  shall 
bo  so  construed  as  to  prevent  a  (lefendant  at  anj'  time  after  judg- 
ment from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  execution  against  the  person  has 
issued  or  not. 

L.   1882,  ch,  410,  $  1314. 

S  GG.  Dnty  of  marshal. 

The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  ho 
shall  give  the  security  for  his  appearance,  or  until  he  is  duly  dis- 
charged by  order  of  the  court;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  of  the  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.    1882,   ch.  410,   §§  1315.   13G3. 

I  67.  Undertaking:  by  arrested  defendant  on  applylnflr  for 
adjonrnment. 

If  the  defendant  make  application  for  an  adjournment,  or 
tlemand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  suffi- 
cient sureties,  to  be  approved  by  the  court,  which  approval  must 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  discharged 
according  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  judgment  when  obtained  against  him  in  the  action. 

L.    1882,   ch.   410,    $$  1315,   13G3. 

i  68.  Motion  to  dis-cbargrc  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  daj's*  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  upon 
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r*    l^ndgm^nt  in  his  favor,   before  the  expiration  of  twenty-Xou 
iionrs  after  h^  is  entitled  tliereto. 

C.  0.  P..  f  2001. 

S  69.  Pri-Flleire  from  arrest. 

This  article  does  not  abridge  or  otherwiae  affect  a  pririlepe 
from  arrest  ^iven  by  law,  or  a  right  of  action  for  the  brea<-h 
ther(»of.  A  privileged  person  is  entitled  to  be  discharged  fn»m 
arrest,  by  the  order  of  the  court  before  which  he  is  brought, 
upon  proof,  l»y  affidavit,  of  the  facts  entitling  him  to  a  dischargv; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharg«*.  as 
prescribed  in  section  five  hundred  and  sixty-four  of  the  t-oJe  «>i 
civil  procedure. 

C.  C.  P.,  I  25H>4. 

§  70.  Seotionift  applicable  n«  to  nndcrtaklnffii,  et  cetera* 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  tliis 
revision  inclusive  and  sections  one  hundred  and  twenty-seven  ami 
one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to  un«i»*r- 
takings,  sureties  and  justification,  apply  to  proceedings  under 
thig  title,  and  the  exceptions  to,  and  examination  of,  snretie^ 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted 
by  the  adverse  party,  as  prescribed  therein. 
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ART1CL.K   SI2COND. 

Attachment. 

Sec.   73.  When  mny  lw»  grnntod. 

74.  What  imist  Im»  Hhown  to  procure*  v.-ttrraDt. 

75.  Contents  of  warrant. 

76.  Ihuh-rtaklnj;. 

77.  How  \Mnrnnt  to  bo  executed. 

78.  .Vttachment,  how  i<  vied. 

79.  Cortlflpate  of  defrndanffl   IntoroBt  to  bo  furnished. 

80.  Person   rffiiHinpr  r<  rtlflrut^   may   be  oxamlued. 

81.  Mnrsbal  nuiy   ni.ilniain   action. 

82.  When   attaehment   discharged,  ct  cetora.    Property  to  be  restored  tf 

defendant. 
8.3.  Service  of  funmmons  and  warrant  of  defendant. 

84.  Undertaking  of  defendant. 

85.  Claim  by  third  piTsou;  bond  and  delivery  thereupon. 

86.  Judgment  upon  bond. 

87.  Action  upon  undertaking  where  warrant  Is  vacated. 

88.  Return  by   marshal   attaching. 

89.  Application   to  vacate  or  modify  warrant  of  attachment. 

90.  FIffeet  of  vacating  warrant. 

91.  Judgment  where  property  baa  been  attached. 

92.  Si'ctlons  applicable   as  to  undertaking,   et  cetera. 

9  73.  Attnchiiicnt,  -vrhen  mny  be  frranted. 

A  warrant  of  attachmont  apainst  the  property  of  one  or  moro 
defendants  must  be  granted,  upon  the  application  of  the  plaintiff, 
as  hereinafter  prescribed,  in  an  action  upon  one  or  more  of  the 
following  causes  of  action: 

1.  Upon  a  judgment. 

2.  Breach  of  a  contract,  express  or  implied. 

3.  Wrongful  conversion  of  personal  property. 

4.  Any  other  injury  to  personal  property,  in  consequence  of 
negligence,  fraud  or  misconduct. 

L.   1882,  ch.   410,   §  1316. 

§  74.  W'hat  iniiMt  lie  shofvn  to  procure  Trarrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  court,  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defend- 
ant to  recover  damages  for  one  or  more  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  fo*- 
breach  of  a  contract,  the  affidavit  must  show  that  tlie  plaintifl* 
is  entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation,  or  not 
a  resident  of  the  state;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  state,  that  he  has  departed,  or  is  about  to- 
depart  from  the  county  where  he  last  resided,  to  a  place  outside 
the  city  of  New  York,  with  intent  to  defraud  his  creditors,  or  ii> 
avoid  the  service  of  a  summons,  or  keeps  himself  concealcjl, 
with  the  like  intent;  or  if  the  defendant  is  a  natural  person,  or 
a  domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove  property  from  the  county  where  the  defendant,  being 
a  natural  person,  last  resided,  or  being  a  corporation,  has  kei>t 
its  principal  office,  to  a  place  outside  of  the  city  of  New  York, 
with  intent  to  defraud  his  or  its  creditors,  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  disx^ose  of,  or  secrete^ 
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property,  with  the  like  intent;  or  where  for  the  purpose  of  pnv 
curing  credit  or  the  extension  of  credit,  the  defendant  has  niade 
a  false  statement  in  writing,  under  his  own  hand  and  .sij^naturc. 
or  under  the  hand  and  siprnature  of  a  duly  authorizrcl  a^ent. 
made  with  his  knowledge  and  ac(iuiesience,  as  to  his  linaneial 
responsibility  or  standing.  Or  that  the  defendant  beinj:  a  natural 
person  of  full  age,  and  a  resident  of  the  state,  has  In^en  ci^ntinii- 
ously  without  the  United  States  for  the  space  of  six  numths  or 
more,  immediately  before  the  ai)prKation  and  either  that  be  has 
not  made  a  designation  of  a  person  upon  whcmi  to  sorve  a  sum- 
mons in  his  behalf  as  preserilnM^  in  section  four  hundreti  and 
thirty  of  the  code  of  civil  procedure,  or  that  servic*e  upon  th^ 
person  so  designated  cannot  be  made,  with  due  diligoncts  in  the 
county  wliere  the  person  making  the  designation  resides.  The 
affidavit  must  be  tiled  in  the  office  of  the  clerk  of  the  «*ourt.  iL 
the  district  in  which  the  action  is  brought  when  the  warrant  is 
issued. 

L.    1882,  ch.   410,   |  1317. 

f  7S.  Contents  of  'warrnnt. 

The  warrant  must  be  granted  by  the  court  at  the  time  when  the 
summons  is  issued,  and  must  be  issued  by  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought,  and  it  must  be 
indorsed  upon  or  annexed  to  the  summons.  It  must  be  subscribeil 
by  the  clerk,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  must  require  the  marshal,  to  whom  the  summons  is  deliveretL 
to  attach  on  or  before  a  day  specified  therein,  which  must  be  at 
least  six  days  before  the  return  of  the  summons,  and  safely  t«» 
keep,  as  much  of  the  defendant's  personal  property,  within  thf 
city  of  New  York,  as  will  satisfy  the  plaintiff's  demand,  with  th«' 
costs  and  expenses  and  to  make  return  of  his  proceedings  thereon 
to  the  court,  at  the  time  when  the  summons  is  returnable.  The 
amount  of  the  plaintiff's  demand  must  be  specified  in  the  war- 
rant as  stated  in  the  affidavit.  Nothing  in  this  section  shall  be 
construed  to  prevent  a  valid  warrant  of  attachment  issuing  in  i 
proper  case  against  a  non-resident  of  the  city  of  New  York. 

L.    1K82.   ch.    410,    S  1318. 

§  70.  Indcrtaklnflr. 

Before  granting  the  warrant,  the  court  must  require  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  court,  to  the  eTfect  that,  if 
the  defendant  recovers  judgment,  or  the  warrant  of  attachment 
is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  snstain  by  pri- 
son of  the  attachment,  not  exceeding  the  sum  8Y)ecified  in  the 
undertaking,  which  must  be  at  least  twice  the  amount  of  the 
plaintiff's  demand,  as  stated  in  the  warrant,  and  in  no  case  le-^s 
than  two  hundred  dollars,  and  that  if  the  plaintiff  recoTers  jnd'j^ 
ment,  he  will  pny  to  the  defendant  all  money  received  by  him 
from  prr)perty  taken  by  virtue  of  the  warrant  of  attachment,  or 
upon  any  bond  given  therefor,  over  and  above  the  amount  of  the 
judgment  and  interest  thereupon. 

L.    1SS2,  oh.   410,   f  1319. 
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1 77.  Hcvr  >Tarraat  to  be  executed. 

The  marshul  to  whom  tho  warrant  of  attachment  is  deliyered 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  so  much  of  the  property  of  the  defend- 
ant hereinafter  mentioned,  as  will  satisfy  the  plaintiff's  demand 
with  costs  and  expenses  and  must  safely  keep  the  same  to  be 
disposed  of  tts- prescribed  in  this  title  and  must  immediately  make 
an  inventory  thereof  stating  therein  the  estimated  value  of  each 
article  or  item.    Such  levy  can  be  made  on  the  following  property: 

1.  Goods  and  chattels  of  the  defendant  found  in  the  city  of 
New  York  not  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion including  money  and  bank  notes. 

2.  The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation  having  a  place  of  business  in  the 
city  of  New  York,  together  with  the  interest  and  profits  thereon, 
and  the  marshal's  certificate  of  the  sale  thereof  entitles  the  pur- 
chaser to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  tney  were  so  attached. 

3.  Causes  of  action  arising  upon  contract,  including  bonds, 
promissory  notes,  or  other  instruments  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  past  due,  or  yet  to  become 
due,  executed  by  a  corporation,  or  by  a  private  person,  either 
within  or  without  the  state,  which  belong  to  the  defendant,  and 
are  found  within  the  city,  and  the  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of, 
the  debt  represented  thereby. 

L.  1882,  ch.  410,  f  1320;  C.  C.  P..  ff  147,  148. 

f  78.  Attachment,  how  levied. 

A  levy  under  a  warrant  of  attachment  upon  personal  property 
capable  of  manual  delivery,  including  a  bond,  a  promissory  note, 
or  other  instrument  for  the  payment  of  money,  must  be  made  by 
taking  the  same  into  the  niarshaFs  actual  custody.  He  must 
thereupon,  without  delay,  deliver  to  the  person  from  whose  pos- 
session the  property  is  taken,  if  any,  a  copy  of  the  warrant,  and 
of  the  affidavits  upon  which  it  was  granted.  Upon  other  personal 
property,  it  must  be  made  by  leaving  a  certified  copy  of  the  war- 
rant and  a  notice  showing  the  property  attached,  with  the  person 
holding  the  same;  or  if  it  consists  of  a  demand,  other  than  as 
specified  in  this  section  with  the  person  against  whom  it  exists 
or,  if  it  consists  6f  rights  or  shares  in  the  stock  of  an  association 
or  corporation,  or  interests  or  profits  thereon,  with  the  president, 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof. 

C.  C.  P.,  I  649. 

1 79.  Certificate   of  defendant**   Interest  to  be   furnished. 

Upon  the  application  of  a  marshal,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
^tion,  or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  defendant,  must  furnish  to  the  marsha. 
n  certificate,  under  his  hand,  specifying  the  rights  or  number  of 
shares  of  the  defendant,  in  the  stock  of  the  association  or  corpo- 
ration, with  all  dividends  declared,  or  encumbrances  thereon,  or 
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Iho  nmount,  nature  and  description  of  the  property,  held  for  the 
bt»nefit  of  the  defendant,  or  of  the  defendant's  interest  in  property 
so  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  thi* 
ease  requires. 

C.  C.  p.,  {  660. 

$  80.  Person   refasinK  ccrtlflcate  .may  be    examined. 

If  a  person,  to  whom  application  is  made,  and  prescribed  in  the 
last  section,  r?fuscs  to  pive  such  a  certificate;  or  if  it  is  made  t«» 
appear  bj*  atHdavit.  to  the  satisfaction  of  the  court,  that  then*  i« 
roiison  to  suspect  that  a  certificate  given  by  him  is  untrne,  ut 
thnt  it  fails  fully  to  set  forth  the  facts,  required  to  be  shi>wL 
thereby,  the  court  may  make  an  order,  directing  him  to  att«-n<i. 
at  a  specified  time,  at  the  court  in  the  district  in  which  the  acii'm 
is  brought,  and  submit  to  an  examination,  under  oath,  concerniujr 
the  same. 

c.  c.  P..  S  051. 

S  Al.  Marfihnl  may  mnlntafln  aotlon. 

The  marshal  must,  subject  to  the  direction  of  the  court,  coll^-M-r 
and  receive  all  debts,  effects,  and  things  in  action  attachc'd  by 
him.  He  may  maintain  any  action  or  special  proceeding  in  hU 
own  name  or  in  the  name  of  the  defendant,  which  is  necessary, 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an  arti*  ?<• 
of  personal  property,  capable  of  manual  delivery,  but  of  which  h<* 
has  been  unable  to  obtain  possession,  and  he  may  discontinii*- 
such  an  action  or  special  proceeding,  at  such  time  and  on  su»h 
terms,  as  the  court  directs. 

C.  C.   P.,  §  055,  8ubd.   1. 

fi  82.  When  attachment  Aflschnrfred*  et  cetera,  property 
to  be  reMtored  to  defendant. 

Where  a  warrant  of  attachment  or  a  writ  of  replevin  is  vacated. 
or  annulled,  or  an  attachment  is  discharged,  upon  the  application 
of  the  defendant,  the  marshal  must,  except  in  a  case  wh«*re  it  i< 
otherwise  expressly  prescribed  by  law,  upon  an  order  made  by 
the  court  to  that  effect,  deliver  over  to  the  defendant,  or  to  th<' 
porsoTi  entitled  thereto,  upon  reasonable  demand,  and  upr>n  pav- 
nu-nt  of  all  costs,  charges  and  expenses,  legally  chargeable  by  thi- 
marshal,  all  the  attached  personal  property  remaining  iii  h»*i 
hands,  or  that  portion  thereof,  as  to  which  the  attachment  is 
discharged;  or  the  proceeds  thereof,  if  it  has  been  sold  by  him. 
c.  C.  P.,  §  709. 

§  83.  Service  of  snmmonM  and   ^warrant  on  defendant. 

The  marshal  must,  immediately  after  making  inventory,  and 
at  least  SIX  days  before  the  return  day  of  the  summons,  serve  the 
siunmons,  together  with  the  warrant  of  attachment  and  inven- 
tory, upon  the  defendant,  by  delivering  to  him  personally  a  copy 
of  ea<"h,  if  he  can.  with  reasonable  diligence,  be  found  within  the^ 
city,  or  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  cer- 
tified by  the  marshal  at  the  last  place  of  residence  of  the  defend- 
ant in  the  city,  with  a  person  of  suitable  age  and  discretion,  or 
if  such  porsoTi  cannot  be  found  there,  by  posting  them  on  the 
outer  do<»r.  and  also  dopnsitiiig  another  copy  of  each  in  the  ih»»1- 
office,   inclosed   in   a   sealed   post-paid   wrapper,   directed    to    the 
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rlofendant  at  his  residence;  or  if  the  defendant  has  no  place  of 
residence  in  the  city,  by  deliverinK  them  to  the  person  in  whose 
iioRsession  the  property  attached  is  found. 
L.  1882,  ch.  410,  §  1821. 

§84.  UndertoJcins  by  defendant. 

The  defendant,  or  his  attorney,  or  agent  in  his  behalf,  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  marshal  an  undertaking  to  the  plaintiff  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  attached, 
as  stated  in  the  inventory,  with  one  or  more  sureties,  approved 
by  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
if  the  judgment  is  rendered  against  the  defendant  and  an  exe- 
cution IS  issued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  shall  be  produced  to 
satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
property  to  the  defendant. 

L.  1882,  ch.  410,  fi  1322. 

6  86.  Claim  by  third  person;  bond  and  dell-very  there- 
upon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  prescribed 
in  the  last  section,  he  may,  at  any  time  after  the  seizure  and 
before  execution  is  issued  upon  a  judgment  rendered  in  the 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaintiff, 
with  one  or  more  sureties  approved  by  the  marshal  or  by  a 
justice,  in  a  penalty  at  least  twice  the  value  of  the  property 
claimed,  and  conditioned  that,  in  an  action  upon  the  bond  to 
be  commenced  within  three  months  thereafter,  the  claimant  will 
establish  that  he  was  the  general  owner  of  the  property  claimed 
at  the  time  of  the  seizure;  or  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The  mar- 
Aal  must  thereupon  deliver  the  property  claimed  to  the  claimant. 
L.  1882,  ch.  410.  |  1323. 

{  80.  JndKment  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  given 
as  prescribed  in  tUe  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  recov- 
ered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
Irable  to  the  defendant  in  that  action  for  the  excess. 
L.  1882.  ch.  410,  f  1324. 

I  87.  Action  upon  undertaking  where  -warrant  la  -vacated. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the 
defendant  may  maintain  an  action,  upon  the  bond  and  under- 
taking specified  in  the  last  two  sections,  in  his  own  name,  in  the 
game  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 
L.  1882,  ch.  410.  i  ISai. 

1841 


MUNICIPAL  COURT  ACT. 

g  KH.   Uotum  hy   niamlial  attachlnii:. 

The  marshal  executing  the  warraut  of  attachment  mnst,  at  tb- 
time  when  and  the  place  where  it  is  returnable,  make  a  rt^tuiu 
thereto,  under  his  hand,  stating  all  his  proceedings  thereup««ii. 
He  must  deliver  to  the  clerk,  with  the  return,  each  lM>nd  '*t 
undertaking  delivered  to  him,  pursuant  to  any  of  the  for«»goini: 
provisions  of  this  article,  and  a  copy  certified  by  him,  of  tli^ 
inventory  of  the  property  attached.  The  return  must  state  th** 
manner  in  w^bich  the  warrant  and  inventory  were  serTe<l,  ami. 
if  they  were  served  otherwise  than  by  delivering  a  copy  thert-«»f 
to  the  defendant  personally,  the  reason  therefor,  and  the  ntimr 
of  the  person  to  whom  the  copy  was  delivered,  unless  his  n^nK 
is  unknown  to  the  marshal;  in  which  case  the  return  ronn 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882.  ch.  410,  |  1320. 

I  K9.  Application  io  -racate  or  modify  >varrant  of  a.tta«li- 
ment. 

A  defendant,  whose  property  has  been  attached,  may,  upon  th* 
return  of  the  summons,  or  before  such  return  on  written  noti«v 
of  at  least  twenty-four  hours  to  the  plaintiff  or  his  attornej-. 
apply  to  the  court  out  of  which  the  warrant  of  attachment  iv.«ki3,-i 
to  vacate  or  modify  it,  or  to  increase  the  plaintiff's  s€M:urity. 
Such  an  application  may  be  founded  upon  the  papers  upon  wbirh 
the  warrant  was  granted;  or  upon  proof,  by  affidavit,  on  the  part 
of  the  defendant,  or  upon  both.  If  it  is  founded  uiK»n  pr<K>f  t^a 
the  part  of  the  defendant,  it  may  be  opposed  by  new  proc>f,  by 
affidavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  ofhtr. 
The  court  may,  upon  the  return  of  the  summons,  or  at  any  othi-r 
time  to  w^hich  the  action  is  adjourned,  vacate  the  warrant  of 
attnchment  upon  his  own  motion,  if  he  deems  the  papers  npitL 
which  it  was  granted  insufficient  to  authorize  it. 

L.  1882,  ch.  410,  §  1327. 

f90.  Bffect  of  vacating  vvarrant. 

Vacating  the  warrant  of  attachment  docs  not  affect  the  juris- 
diction of  the  court  to  hear  and  determine  the  action,  where  thv 
defendant  has  appeared  generally  in  the  action;  or  where  ih* 
summons  was  served  personally  upon  him,  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned  or  has  thus  appeanni. 
In  every  other  case  the  jtistice  w^ho  vacates  a  w^arrant  of  attach- 
ment against  the  property  of  a  defendant  must  dismiss  the  action 
as  to  him. 

L.  1882,  ch.  410,  §  1328. 

191.  Judflrnieiit  -where  property  "huu  been  attaeb«4. 

Where  the  defendant  has  not  appeared,  and  the  summons  ba« 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant  which  has  not 
been  vacated,  the  court  mus-f  proceed  to  hear  and  determine  the 
action;  but  in  an  action  subsequently  brought,  the  judgment  \< 
only  presumptive  evidence  of  the  indebtedness,  and  the  defend- 
ant is  not   barred   from   any   counterclaim  against   the   plaintiff. 
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The  oxof'Ution,  issued  upon  a  jiidginent  so  rendered,  must  require 
tlio  ninrshnl  to  satisfy  it  out  nf  the  property  so  attached,  without 
containing  a  direction  to  satisf3'  it  out  of  any  other  i)roperty. 

L.    IfV>2,   oh.  410.   §  l.';29. 

§92.  S4*ctlon«  niiplicable  au  to   nndertaklnar,  et  cetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  thi? 
revision,  inclusive,  ami  sections  one  hundred  and  twenty-seven 
iind  one  hundred  and  twenty-eiprht.  in  so  far  as  they  relate  to 
undertaking:,  sureties  and  justification,  apply  to  proceedings  und'T 
this  title,  and  the  exceptions  to,  and  examination  of,  snreti^M. 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted  *  y 
the  adverse  party,  as  prescribed  therein. 
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ARTlCLIi:  THIRD. 

Hcplevin, 

Sec.     05.  Eeplevln.  .     .- 

96.  Affidavit  and  imdortakiDg  by  plaintiff. 

97.  Affidavit  tborefor,    before   commencement  or  actloa. 
Osi  Where  several  chaltuls  are  to  be  replevied. 

90  Plaintiff's  undertaking  for  n>plevln. 

lOo!  When  agent,  et  ceti-ra,    n:ay   make  affidavit  for  replevin  or  xvtsm 

lOl!  Requisition  of  justice, 

102.  How  executed.  ,  ^      . 

lo;i.  How  executed  If  property  concealed,  et  cetera. 

104.  Marshal  to  keep  in  iwssesslou;  when  and  how  to  deUTcr. 

106.  Return  to  requlaillou. 

106  Defendant  whon  to  except  to  saretles,  proceedings   th(>reapoa. 

107.  Defendant  may  reclaim  chattel;  proceedings  thereupon. 

108.  Qualiflcations  of  sureties. 

109.  Justification, 

110.  Allowance  of  undertaking.  .  ^  ^  „  v  **  i 
111  When  and  to  whom  marshal  to  deliver  chattel. 
112!  Penalty  for   wrong  delivery  by   marshal. 

113    Claim  of  title  by   third   inrson;   procwdlngs  therpopon. 

114.'  Action  against  a  marshal  on  claim. 

115    Indemnity  to  marshal  against  such  action. 

116.  Answer  of  title  In  third  p«T8on.  ^     ^   *.  , 

117.  Defendant  may  demand  judgment  for  return  of  chattel  .   ,.^,^, 

118.  For  delivery  of  property.    How  money  recovered  by  same  indgaKt 

may  be  collected.  .^      ^  ,     j      *. 

119.  Damages  when  chattel  Injured,  et  cetera,   by  defendant. 
120    Judgment  or  verdict;  what  to  state.  ,     ^   .*  , 
121!  Judgment  or  verdict,  et  cetera,  for  part  of  several  chattela. 

122.  Damages  how  ascertained  on  default. 

123.  Final  Judgment,  et  cetera, 

124.  Execution,  contents  thereof. 

125.  Marshal's  power  to  take  chattel. 

128.  Action  on  undertaking,  when  maintainable. 

127.  Marshal's  return,  evidence  therein. 

128.  Injury,  et  cetera,  no  defence.  .^„^ 
129  Proceeding  where  summons  not  personally  serveo. 
l.'io!  W^hen  action  not  affected  by  failure  to  replevy. 
131.  Judgment  of  action  with  others. 

§05.  Action   to  recover  a  chattel. 

An  action  to  recover  a  chattel,  with  or  w***^*^!!*  damages,  fj' 
the  w?onpful  taking,  withholding,  or  dr/*^«tion  thereof  ma j  - 
brought  in  the  mnnicipal  court  of  the  city  ot^^^^^^^}^OT^'  exrHju^ 

1  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  ajraii--. 
the    plaintiff,    for   the    collection    of   a    tax.    assessment    or    hn^- 

ssuiHl  in  pursuance  of  a  statute  of  the  state,  or  of  the  1  i»t-. 
SMates:  unless  the  taking  was,  or  the  detention  is,  unlawful,  .^ 
specified  in  section  ninety-seven  of  this  act.  .^^,, 

2  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warraM 
of  attachinent,  against  the  property  of  the  plaintiff^^  ""^^^^ 
was  legallv  exempt  from  such  seizure,  or  is  unlawfuUj  detam*^. 
as  snecified  in  section  ninety-seven  of  this  act. 

3  Where  it  was  seized  by  virtue  of  an  execution  or  a^^arraai 
of  atiachment,  against  the  property  of  a  P^^««"  ^f^er  than  tb. 
plaintiff,  and  at  the  time  of  the  comniencement  of  the  action  thr 
p  a  nt  ff  had  not  the  right  to  reduce  it  into  his  possession. 

^4  Where  a  chattel  is  replevied  in  an  action  to  recover  tb^ 
same  and  a  final  judgment  awarding  the  possession  thereof  t^ 
the  defendant  is  rendered,  a  subsequent  action  to  recover  thr 
same  c  attel  cannot  be  maintained  by  the  plaintiff,  for  the  saaM- 
caX  of  action.     But  the  judgment  does  not  affect   his  right  to 
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maintain  an  action  to  recover  damages,  for  taking  or  detaining 
the  name  or  any  other  chattel,  unless  it  was  rendered  against 
him  upon  the  merits. 

5.  If  plaintiff's  title  be  by  transfer*  made  since  wrongful  taking; 
or  during  wrongful  detention,  no  action  can  be  maintained  unlass 
the  person  from  or  through  whom  the  plaintiff  derived  title  might 
have  maintained  the  same,  had  the  transfer  not  been  made. 

C.  C.  P..  a   1219,  1600-1602;  L.  18R2,  ch.  410,  §  1331. 

§00.  AflldaTit  and  vndertaklnflr  by  plaintiff. 

The  plaintiff  may,  at  the  time  the  summons  is  issued,  but  not 
afterwards,  reiiuire  the  chattel  to  be  replevied  as  prescribed  in 
this  act.  For  that  purpose  he  must  deliver  to  the  court;  an  affi- 
davit and  a  written  undertaking  as  heroin  prescribed,  which  must 
bo  filed  with  the  clerk  of  the  court  in  the  district  in  which  the 
action  is  brought. 

L.  1882,  ch.  410,  {  1332. 

|07.  AffldaTlt  ther.efor,  before  commenoement  of  action. 

The  affidavit  prescribed  in  the  last  section,  must  particularly 
describe  the  chattel  to  be  replevied  and  must  contain  the  following 
allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the 
best  knowledge,  information,  and  belief  of  the  person  making  the 
affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  state,  or  of  the  United  States: 
or,  if  it  has  b€?en  taken  under  color  of  such  a  warrant,  either  that 
the  taking  was  unlawful,  by  reason  of  defects,  in  the  process,  or 
other  causes  specified,  or  that  the  detention  is  unlawful  by  rea- 
son of  facts  specified  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  or  of 
any  person  from  or  through  whom  the  plaintiff  has  derived  title 
to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  been  so 
seixed,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facta 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 

C.  G.  P.,  f  1606;  L.  1882,  ch.  410,  f  1382. 

§4>fi.  Where   several  ebattelM  are  to  be  replevied. 

"Whore  the  affidavit  describes  two  or  more  chattels  of  the  same 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a 
chattel  in  bulk,  it  must  state  the  weight,  measurement,  or  other 
quantity.  Where  it  describes  two  or  more  chattel.^,  to  be  replev- 
ied, it  may,  at  the  election  of  the  plaintiff,  state  the  aggregate 
value  of  all,  or  separately  the  value  of  any  chattel  or  of  any  class 
of  chattels,  and  the  aggregate  value  of  the  remainder,  if  any. 
Where  it  states  separately  the  value  of  one  or  more  chattels  or 
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classes  of  chattels,  the  defendant  may  require,  as  prescril>ed  b 
the  following  provisions  of  this  article,  the  return  of  any  or  tS 
of  the  chattels  or  classes  of  chattels,  the  value  of  which  id  the* 
stated,  or  of  the  portion  thereof  which  has  been  replevied.  If  b»- 
procures  such  a  return,  the  remainder  must  be  delivered  to  the 
plaintiff,  except  as  is  otherwise  prescribed  in  this  article. 

C.  C.  p.,  f  ie07;  L.   1882,  cb.  410.  |  1332. 

f99.  PlalntilT'ii   nndertnkinar   for  replevin. 

The  undertaking  roust  be  executed  by  at  least  two  sureties  « 
by  a  fidelity  or  surety  company,  expressly  authorized  by  law  t" 
execute  an  undertaking,  which  must  be  approved  by  the  conn. 
It  must  be  to  the  effect  that  the  sureties  arc  bound  in  a  specifi*^ 
sum  not  less  than  twice  the  value  of  the  chattel,  as  stated  in  th** 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  ilt 
chattel  to  the  defendant,  if  possession  thereof  is  adjudsr»^  t» 
him,  or  if  the  action  abates,  or  is  discontinued,  before  the  chatt.r 
is  returned  to  the  defendant;  and  for  the  payment  to  the  defend- 
ant of  any  sum,  which  the  judgment  awards  to  him  against  the 
plaintiff.  • 

L.  1882,  ch.  410,  i  1099. 

S  100.  "When  arent,  et  Cjetera,  mar  make  aAdA-rlt  for  re- 
plevin or   return. 

The  alHdavit  to  be  delivered  to  the  court,  in  behalf  of  t^ 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  mad^  ^j 
the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  withi 
his  personal  knowledge;  or  if  the  plaintiff  is  not  within  the  firv 
of  New  York  where  the  attorney  resides  or  has  his  oflSce.  or  ij* 
not  capable  of  making  the  affidavit.  The  affidavit  to  be  deliver^ 
to  the  court,  either  in  behalf  of  the  defendant,  with  a  notice  thit 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  out 
a  party,  who  makes  a  claim  as  prescribed  in  section  one  hnndn^ 
and  thirteen  of  this  act,  may  bo  made  by  an  agent  or  attorney. 
if  the  material  facts  are  within  his  personal  knowledj?e,  or  if  th* 
defendant  or  claimant  as  the  case  may  be,  is  not  within  the  cHty 
of  New  York,  and  capable  of  making  the  affidavit.  W'hen  tbe 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  thereio 
what  allegations,  if  any,  are  made  upon  his  information  and 
belief;  and  he  must  set  forth  therein  the  grounds  of  his  belief, 
as  to  all  matters  not  stated  upon  his  knowledge,  and  the  reasoa 
why  the  affidavit  is  not  made  by  the  party  or  the  claimant. 

C.  C.  P.,  f  1712. 

f  lOl.  Reqnlnltlon    of   Jniitlee. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  mu«t 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sob- 
scribed  by  him,  requiring  the  marshal  to  whom  the  snmmons  ts 
delivered  to  replevy  the  property  described  in  the  affidavit,  on  or 
before  a  day  specified  in  the  requisition,  which  muat  be  at  least 
SIX  days  before  the  return  day  of  the  summons.  The  affidavit 
undertaking  and  requisition  must  be  delivered  to  the  marshal 
with  the  summons. 
U  1882!,  ch,  410,  f  1333, 
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f  102.  Ho-VF  executed. 

If  auy  chattel  described  in  the  affidavit  is  found  in  the  pos- 
session of  the  defendant,  or  of  his  agent,  the  marshal  to  whom 
the  summons,  affidavit  and  requisition,  together  with  a  copy  of 
the  undertaking  are  delivered,  after  the  undertaking  and  requi- 
Bition  have  been  approved  by  the  court,  as  prescribed  in  the  fore- 
going sections  of  this  chapter,  must  forthwith  replevy  it  by  taking 
it  into  his  possession.  He  must  thereupon  without  delay  serve 
upon  the  defendant  a  copy  of  the  summons,  affidavit,  requisition 
and  undertiikiDg  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  city  of  New  York,  or  if  he  cannot  be  so 
found,  to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken;  or  if  neither  can  be  found  wnthin  the  city  of  New  \ork,  by 
leaving  a  copy  at  the  usual  place  of  abode  of  either,  with  a  per- 
son of  suitable  age  and  discretion. 

C.  C.  P.,  i  1701. 

§  103.  How   execnteil   if   property   concealed,  ct  cetera. 

If  anv  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  inclosure.  the  marshal  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession. 

o.  c.  P.,  §  1701. 

J  104.  Marnhal  to  keep  in  possession;  fvlien  and  how  to 
deliver. 

A  marshal  who  iTas  replevied  a  chattel,  must  retain  it  in  his 
possession,  keeping  it  in  a  secure  place,  until  the  person  who  is 
entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  title.  He  must  then  deliver  it  to  that  person  upon  request 
and  pavment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it,  as  taxed  by  the  court,  out  of  which  the  proceed- 
ings issued. 

C.  C.  P.,  I  1702. 

f  105.  Return  to  reqnisition. 

The  murshal  must,  on  or  before  the  return  day  of  the  summons, 
make  a  return  to  the  retiuisition,  under  his  hand,  stating  all  his 
proceedings  thereuiwn;  and  file  it,  with  the  affidavit,  undertaking, 
and  requisition,  with  the  clerk  in  the  district  in  whieh  the  action 
is  brought  The  return  must  state  the  manner  in  which  the  sum- 
mons, affidavit,  requisition  and  undertaking  were  served:  and.  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name 
is  unknown  to  the  marshal,  in  which  case  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882.  ch.  410,  S  1335. 

S  lOO.  Defendant  mrhen  to  except  to  snretlesf  proceedinars 
tlierenpon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
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plaintiff,  or  upon  the  marshal,  a  written  notice  that  he  excepts 
to  the  plaintiff's  sureties,  otherwise  he  is  deemed  to  have  wairt^ 
all  oV)joctions  to  them.  If  such  a  notice  is  served,  the  siiretien 
must  justify  upon  the  return  of  the  summons,  or  the  plaintiff 
must  then  give  new  undertakinj?  to  the  same  effect  as  the  original 
undertaking,  with  other  sureties,  who  must  then  appear  and 
justify  before  the  court. 
L.  1882.  ch.  410,  §  133G. 

§107.  Defendant  may  reclaim  cbattel;  proceedlntpii  tlkere- 
npon. 

At  any  time  before  the  return  of  the  summons,  the  defendant 
may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  clerk  a  notice  that  he  requires  the  return  of  the  chattel 
replevied.  With  the  notice  he  must  deliver  to  the  clerk  the  fol- 
lowing papers: 

1.  An  aflidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein, 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  or  a 
fidelity  or  surety  company,  specifically  authorized  by  law  to  act 
instead  of  sureties,  to  the  effect  that  they  are  bound,  in  a  speci- 
fied sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the*  plain- 
tiff, if  delivery  thereof  is  adjudged,  and  for  the  payment  to  him 
of  any  sum,  which  the  judgment  awards  ag^iinst  the  defendant. 
The  sureties  in  the  undertaking,  must  justify  before  the  court, 
upon  the  return  of  the  summons. 

If  the  plaintiff  has  stated  separately  in  his  affidavit  the  value 
of  one  or  more  chattels,  or  classes  of  chattels,  as  prescribed  in 
section  ninety-cMght  of  this  act,  the  defendant  may  require  a 
dpliv*Ty  of  part  of  the  property  replevied,  as  prescribed  in  that 
section. 
C.  C.  P.,   §§  1704,  2025;   L.   1882,  ch.  410,  $  1337. 

§  108.  iinalifiontlonfi  of  sureties. 

The  qualifications  of  sureties,  as  required  by  this  act,  are  as 
follows: 

1.  Fjiwh  of  thr'm  must  be  a  resident  of,  and  a  householder  or 
freoholdcr  within  the  city  of  New  York. 

2.  Each  of  them  must  be  worth  twice  the  sum  specified  for 
which  thoy  become  obligated  in  the  undertaking  or  order  of 
arrest,  exclusive  of  property  exempt  from  execution. 

3.  A  fidelity  Or  surety  company  specifically  Authorized  by  law 
to  act  as  surety. 

C.  C.   P.,  S§  579,  2920;  L.   1SS2,   ch.  410.  S  1338. 

i  100.  JnMtlflcation. 

For  the  purpose  of  justification,  each  of  the  sureties  or  bail 
must  attend  liefore  the  court,  at  the  time  and  place  mentioned 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  act, 
and  be  examined  on  oath,  touching  his  sufllciency,  in  such  manner 
as  the  court,  in  its  disrretion.  thinks  proper.  The  court  may.  in 
its  discretion,  adjourn  the  examination,  from  day  to  day,  until  it 
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is  completed,  but  8Uch  an  adjournment  must  always  be  to  the 
next  judicial  day,  unless  by  consent  of  parties.    If  requir€»d  by  the 
attorney  for  the  adverse  party,  the  examination  must  be  reduced 
to  writing,  and  subscribed  by  the  bail  or  surety. 
C.   C.  P..  H  580,  2026;  h.   1882,  cb.  410,  S  1338. 

i  110.  AUoT^'ance   of  undertaklnir. 

If  the  court  finds  the  surety  or  bail  sufficient,  it  must  annex 
th:>  examination  to  the  undertaking,  indorse  its  allowance  thereon, 
and  caus^  them  to  be  filed  with  the  clerk. 
0.  C.  P..   H  S81,  2d26;   L.   1882,  ch.  410.  §  1338. 

S  111.  When  and  to  vrhom  ntarsltal  to  deliver  ebattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose,  or  if  he  fails  to  procure  the  allowance  of  his  under- 
taking, or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his 
sureties,  duly  procures  the  allowance  of  his  undertaking,  the 
marshal  must,  except  in  the  case  specified  in  section  one  hundred 
and  thirteen  of  this  act,  inmiediately  deliver  the  chattel  to  the 
plaintiff.  If  the  plaintiff,*  after  the  defendant  has  excepted  to 
his  sureties,  fails  to  procure  the  nllownnce  of  his  undertaking, 
or  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
tel, procures  the  allowance  of  his  undertaking,  the  marshal  must 
immediately  deliver  the  chattel  to  the  defendant. 
L.  1882,  ch.  410,  S  1339. 

S  112.  Pt^nalty  for  ^vronir  delivery  by  niarttlial. 

The  nmrshal  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  ex«:ept  as  prescribed  in 
the  last  section,  or  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of  one 
hnndrotl  dollars,  and  is  also  liable  to  him  for  all  damages  which 
he  sustains  thereby. 
L.  1882.  ch.  410.  f  1340. 

(113.  Claim  of  title  by  third  person;  proccedluflr  there- 
upon. 

At  any  time  before  the  chattel  which  has  been  replevied  is 
actually  delivered  to  either  party,  if  a  person  not  a  party  to  the 
action,  claims  as  against  the  defendant  a  right  to  the  possession 
thereof,  existing  at  the  time  when  it  was  replevied,  an  allidavit 
may  be  mad<?  and  delivered  to  the  marshal  who  executed  the 
requisition,  in  his  behalf,  stating  that  he  makes  su(h  claim, 
specifying  the  chattel  or  chattels,  to  which  it  relates,  if  two  or 
mort?  chattels  have  been  replevied,  and  the  claim  relates  only  to 
part  of  thei;i,  and  setting  forth  the  facts  upon  which  his  right 
of  possesi4ion  depends.  In  that  case,  the  marshal  may,  in  his 
d'scretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 
upon  the  plaintiff's  attorney,  a  copy  of  the  affidavit  with  a  notice 
that  he  requires  indemnity  against  the  claim.  If  the  indemnity 
is  not  furnished  within  a  reasonable  time,  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 
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in  his  discretion,  doliver  it  to  the  claimant  without  incurring  any 
liability  to  the  plaintiff,  by  r.:uson  of  so  doing. 

C.    C.    P.,    I  1709;    L.    1882.   cL.    410,    §   1341. 

§  114.  Action  agraliiKt  a   maralial  on  claim, 

A  person,  not  a  party  to  the  aotitm,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action,  a^niinst 
the  marshal  who  has  delivered  the  chattel  to  the  plaintiff.  t»» 
recover  his  diiniapes,  by  reason  of  the  taking,  detention,  or  deliv- 
ery of  the  chattel.  Bnt  the  summons  in  such  ftn  action  must  ho 
issued  within  three  months  after  the  delivery  of  the  cbattcd  t«» 
the  [►laintiff,  and  must  be  served  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  marshal  by  a 
IK'rson  so  entitled  to  make  a  claim,  except  as  prescribeil  in  this 
section. 

C.   C.   P..   $  1710;    L.   1882,  ch.   410,   §   1341. 

S  115.   Indemnity   to  lunrisliai   aeralnst   uncli   action. 

The  indemnity  to  be  furnished  to  the  marshal  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
uiidertaKiUg  to  him,  in  an  amount  at  least  double  the  actual 
value  of  the  property  claimed,  executed  by  at  least  twti  sureties, 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  that  they  or 
it  will  indemnify  him  against  any  liability,  for  damajiea,  t^st> 
or  expenses,  to  be  incurred  in  an  action,  brought  against  him. 
by  nnson  of  the  taking  or  detention  of  the  chattel,  or  its  deliTerv 
to  thc^  plaintiff.  Kaeh  of  tlu'  sureties  besides  possessing  the  oxher 
<lU}illHcations  required  by  law,  must  be  a  freeholder  or  house- 
holder in  the  city  of  New  York.  The  marshal  before  deliTerinc 
the  chattel,  may  require  the  persons  offered  an  sureties,  to  sub- 
mit to  an  exHiiiiuation.  before  the  court,  out  of  which  the  pro- 
ceetliii^'s  issued.  The  sureties  are  entitled  to  be  substituted  a.*? 
flefr-ndants.  iji  nn  action,  brought  as  prescribed  in  the  last  section, 
as  if  the  chattel  had  bet^n  levied  upon,  by  virtue  of  an  execution. 

C.   C.   P.,   §  1711;   L.   1882,  ch.   410,   $   1341. 

i  115a.  Ttitrd  party  may  Interplead  and  defend. 

At  any  time  before  a  cbattel  or  chattels  which  have  been 
rci)Ievied  are  actually  delivered  to  either  party,  and  at  least  two 
days  before  the  n^turn  day  of  the  summons,  a  person,  not  a 
party  to  the  action,  who  claims  a  right  to  the  possession  of  the 
chattel  or  chattels  so  replevied,  or  any  part  thereof,  which  right 
is  clninied  to  have  existed  at  the  time  when  the  said  chattel  or 
chattels  were  replevied,  and  which  he  desires  to  assert,  mav 
make  an  aflidavit  and  deliver  the  same  to  the  court,  stating  tha't 
he  niaki  s  such  claim,  and  does  so  without  collusion  with  the  dt^ 
fendant.  The  party  shall  also  specify  in  such  aflidavit,  the 
chattel  or  chattels  to  which  he  makes  claim,  setting  forth  the 
facts  upr.n  which  his  right  depends,  and  praying  to.be  impleaded 
as  a  defendant  in  the  action.  The  court  may  thereupon  grant 
leave  to  said  party  to  appear  and  defend  and  the  provisions  of 
This  act  m  relation  to  the  defendant  or  defendants  origlnallv  pro- 
ceeded against,  so  far  as  applicable,  shall  apply  to  the  said  'party 
and  the  court  may,  in  its  discretion,  make  such  order,  or  dirwt 
such  delivery  of  the  possession  of  the  property,  as  mar  be  just 
and  thereupon  the  entire  controversy  may  be  determined  in  the 
action,    ^othlng  m  this  section,  however,  shall  be  construe^  to 
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Tect  the  rights  of  the  parties  to  maintain  a  separate  aetiob,  or 
>  recover  damages  for  the  wrongful  tailing  or  detention  of  a 
lattel,  unless  judgment  is  awarded  against  him,  as  herein  pro- 
ided,  on  the  merits.    In  that  case  the  court  may  grant  leare  to 
lid  party  to  appear  and  defend,  and  the  provisions  of  this  act 
i  relation  to  the  defendant  or  defendants  origiiMtUy  (Mroeeede^ 
gainst,  then  apply  to  said  party. 
[New.]    li.  1903,  ch.  481.    In  effect  May  7,  1903. 
{  no.  Anawer  of  title  in  third  person. 
The  defendant  may,  by  answer,  defend,  on  the  ground  that  a 
lird  person  was  entitled  to  the  chattel,  without  connecting  hlm- 
?lf  with  the  latter*s  title, 
o.  c.  P.,  I  1723. 

i  117.  Defendant  may  demaAd  Jndirment  for  return  of 
hAttel. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
quired  the  return  thereof,  pending  the  action,  as  prescribed  in 
tie  foregoing  sections,  he  may,  in  his  answer,  demand  judgment 
3r  the  return  thereof,  either  with  or  without  damages  for  the 
iking,  withholding,  or  d'itention.  ' 

Ij.   1882,   ch.  410,  i  1342. 

f  118.  For  delivery  of  property  9  how  money  recovered  by 
nme  Juderment  may  be  collected. 

An  execution  for  'the  delivery  of  a  chattel,  roust  particularly 
escribe  the  property  and  designate  the  party  to  whom  the  judg* 
lent  awards  possession  thereof.  It  must  require  the  marshal 
o  deliver  the  possession  of  the  property  within  the  city  of  New 
Tork,  to  the  party  entitled  thereto.  If  a  sum  of  money  is  awarded 
ly  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same 
xecution;  or  a  separate  execution  may  be  issued  for  the  collec- 
lon  thereof,  omitting  the  direction  to  deliver  possession  of  the 
►roperty.  If  one  execution  is  issued  for  both  purposes,  it  must 
ontain  with  respect  to  the  money  to  be  collected,  the  same  direc- 
ions  as  an  execution  against  property,  or  against  the  person  as 
he  case  requires. 
C.  C.  P.,  §  1373;  L.  1882,  ch.  410,  §  1.343. 

{  119.  Damaffcfi  ^rvlien  chattel  Injared^  et  cetera*  by  de« 
endant. 

\\hei<»  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
)therwiso  depreciated  in  value,  while  it  was  in  the  possession  or 
tiulcr  the  control  oi*  the  defendant,  under  such  circumstances, 
hat  the  plaintiff  mi.uht  recover  damages  for  the  injury  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  he 
uuy  recdver  the  same  damages,  in  an  action  brought  as  pre- 
icri])cd  in  this  article.  In  that  case  he  must  set  forth  the  facts 
n  his  complaint,  and  demand  judgment  for  damages  accordingly. 

0.  C.  P.,  §  1722;  L.  1882,  ch.  410,  §  1343. 

g  120.  Judgment  or  verdict;  ^vrhat  to  state. 

The  judgment,  verdict  or  decision,  must  fix  the  damages,,  if 
iny,  of  the  prevailing  party. 

1.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  ^ot 
been  replevied,  or  where  it  awards  to  the  prevailing  party  a 
chattel,  which  has  been  replevied,  and  afterwards  delivered  by 
:he  marshal  to  the  unsuccessful  party,  or  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  case  where  the  unsuccessful  party  had  a  special  prop- 
erty therein,  not  eciual  to  the  full  valuation  of  the  chattel  to  fi^ 
the  value  of  the  special  property. 

0.  0.  P.,  5i  1726.  1727;  L.  1882,  ch.  410.  {  1343. 
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f  121.  Judgment  or  verdict,  et  cetera,  for  p«rt  of  BeTenl 
obattel*. 

W^i^  the  actioB  is  brought  to  recover  two  or  more  chattf-M. 
the  judgment,  verdict  or  dedsion,  may  award  to  oae  party.  %mr 
or  more  distinct  chattels,  which  can  be  identified*  and  set  apiK 
from  the  others,  and  the  residue  to  the  other  party,  and,  if  d:^ 
Oflsary,  the  complaint  must  be  amended  so  as  to  conform  thtrrrH 
The  final  judgment  rendered  thereupon,  must  award  to  each  pan.- 
the  same  relief,  with  respect  to  the  finding  in  his  faror.  ss  i 
separate  judgments  were  rendered,  except  that,  where  each  pax^ 
is  entitled  to  an  absolute  award  of  a  sum  of  money,  &gain»t  r.- 
other,  the  smaller  sum  must  be  deducted  from  the  great«»r,  u^ 
the  balance  only  must  be  awarded. 

C.  C.  P.,  I  1728. 
.   I  XSSi*  Daswffesi  how  ajioertalned  on  defAvlt. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  wu 
of  an  appearance  or  pleading,  the  court  to  which  he  applies  f-v 
judgment  may  ascertain  and  determine  the  damaf^es  to  which  kr 
ia  entitled  and  the  value  of  the  chattel,  if  necessary. 

0.  o.  P.,  I  172B. 

I  ^23.  Final  ivdffment,  et  eetera. 

Final  judgment  for  the  plaintiff  must  award  to  him  poswes»^'<: 
of  the  chattel  recovered  by  him,  with  his  damages  if  any.  If  a 
chattel  recovered  was  not  replevied,  or  If  after  it  was  repfc»t-^ 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party.  i> 
prescribed  in  this  act,  the  final  judgment  must  also  award  w^ 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  l>e  paid  l»y  *•■ 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaii-.f 
If  the  defendant  has  demanded  judgment  for  the  return  of  i 
chattel,  which  was  replevied,  and  afterwards  delivered  to  ibr 
plaintiff  or  to  a  person  not  a  party,  as  prescribed  in  this  art. 
final  judgment  in  his  favor  therefor  niust  award  to  him  pi***** 
sion  thereof,  with  his  damages.  If  iinv,  and  it  niU5?t  also  awanl  t 
him  the  sum  fixed  as  the  value  thereof;  to  lie  paid  by  the  phb- 
tlff,  if  possession  is  not  delivered  to  the  defendant.  But  if  tL- 
case  is  one  of  those  Rpecified  in  subdivision  two  of  section  •>» 
hundred  and  twenty  of  this  act.  final  judgment  in  favor  t»f  tb» 
defendant  mast  award  to  him  the  sum  fixed  as  therein  spe^-iliri 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  if  th- 
chattel  has  not  been  replevied,  or  has  been  returnoii  to  him  aft-r 
replevin,  that  he  is  entitled  to  the  possession  thereof,  until  tlh 
sum  so  awarded  is  collected,  or  otherwise  paid. 

C.  C.  P.,  I  1730,'  L.  1882,  cb.  410,  $  1343. 

§  124.  Rxeetitlon;  contents  thereof. 

An  execution  for  the  delivery  of  the  [Hjssession  of  a  chattel  Jirl 
to  satisfy  out  of  the  property  of  the  judgment  debtor  a  sum  «•* 
money  contingently  awarded  against  him.  must  contain,  in  add- 
tion  to  the  other  matters  prescribed  by  law,  the  following  dirw 
tion: 

1.  Where  the  judgment  awards  a  sum  of  money,  if  possej^sii-a 
of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  exe»i2- 
tion  must  require  the  marshal  if  the  chattel  cannot  be  founU 
within  the  city  of  New  York,  to  satisfy  the  sum  so  awarder!  witli 
interest  and  his  fees,  out  of  the  property  of  the  party  again:^t 
whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  ont  of  property,  as  pr<^ 
scribed  in  this  section,  must  be  in  the  form  require<l  by  law  for 
a  like  direction,  where  an  exr-eution  against  property   is  i»aed 
upon  a  judgment  for  a  sum  of  money. 
O.  G.  P.,  i  1731;  L.  1882,  ch.  410.  j(  1343. 
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I  126.  Marsharii  power  to  take  chattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  yirtue  of 
uch  an  execution,  .the  powers  of  the  marshal  are  the  same  as 
rhere  he  is  required  to  replevy  a  chattel. 

C.  C.  p.,  i  17S2:  L.  18S2,  ch.  410. 1 1848. 
f  126.  Action  on  undertaking;  when  maintainable. 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintain 
n  action  against  the  sureties  in  an  undertaking  given  in  behalf 
f  the  defendant  to  procure  a  return  of  the  chattel  or  against  the 
•ail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution  in 
lis  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
atisfy  a  sum  of  money  out  of  the  property  of  the  defendant  or 
or  both  purposes,  as  the  case  requires.  A  defendant  who  has 
ecovered  a  final  judgment  cannot  maintain  an  action  against 
he  sureties  in  the  plaintiff's  undertaking,  given  to  procure  a 
eplevin  until  after  a  like  return  of  similar  execution  against  the 
►laintiff. 
C.  C.  P.,   S  1733;  L.  1882.  ch.  410,  §  1343. 

f  127.  Marvlial'ii  return;  evidence  therein. 

In  such  an  action  against  the  sureties,  the  maTfihaVs  return  to 
he  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 

0  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  the 
erms  of  the  undertaking. 

C.  C.   P.,   §   1734;  L.   1882.   ch.  410.   $  1343. 
§  128.  Injury,  et  cetera,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
njured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
lestruction  was  affected  by  the  act,  or  with  the  consent  of  the 
tlaintiff,  in  Ihe  action,  or  occurred  after  the  chattel  was  taken 
)y  virtue  of  the  execution. 
C.   C.   P.,  §  1785;  L.  1882,  ch.  410,   |  1348. 

V120.  ProceedlnflT  Tvhere  finninion«  not  personallr  aerved. 
^here  the  defendant  does  not  appear,  and  the  summons  has 
lot  been  personally  served  upon  him,  and  a  chattel,  or  a  part  of 

1  chattel,  to  recover  which  the  action  is  brought,  has  been  re- 
;)levied,  and  the  proceedings  thereupon  have  been  duly  taken. 
IS  prescribed  in  this  act,  the  court  must  proceed  to  hear  and 
Jetermine  the  action  with  respect  to  that  chattel,  or  part  of  a 
chattel,  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  like  effect  as  if  the  summons  had  been 
personally  served. 

L.    ia82.    ch.    410,    §    1344. 

\130.  i;%^hen  nation  not  affected  by  failure  to  replevy. 
Vhere  the  summons  has  been  personally  served  upon  the  de- 
fendant, or  w^here  he  appears,  the  court  must  proceed  to  hear 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  it. 

L.   1882.   ch.   410,   $   1345. 

I  131.  Joinder  of  action  with  others. 

Nothing  in  this  title  is  to  be  so  construed  as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
of  action,  in  any  case  specified  in  section  one  hundred  and  forty- 
six  of  this  act. 

C.  C.  P.,  f  1689. 
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ARTICLE   POL'RTH. 

Action  to  foreclose  a  lien  on  a  chattel. 

Sec.   137.  Action;  when  and  In  what  courts  maintainable. 

138.  Warrant  In  acUon. 

139.  Action  on  conditional  sale   ajrroomeift,   ft  cetera;   now  broocttt 

140.  Jiidgmont;  order  of  arrest:  body  execution. 

141.  Judgment,  et  cetera. 

142.  Application  of  this  article. 

fiar.  Action  1   wfcen  «ji«   in  wliat  court*    matntmlBa^le. 

Ar  action  may  be  maintained  in  the  mnnicipal  court  of  the  iity 
of  New  York,  to  foreclose  a  lien  upon  a  chattel,  for  a  sum  .f 
money,  where  the  amount  claimed,  exclusive  of  costs,  does  b«< 
exceed  five  hundred  dollars,  in  any  case  where  such  a  lien  exist? 
at  the  time  of  the  comBtencement  of  the  action. 

C.  c.  P.,  §  1737. 

i  138.  Warrant  In   action   for. 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  if  the  plamtS 
is  not  in  poa-session  of  the  chattel,  a  warrant,  coxninaailtDK  tt? 
marshal  to  neize  the  chattel,  and  safely  keep  it  to  abide  the  jo*fe 
ment.  may  be  issued  in  like  manner,  as  a  warrant  of  attachmr-! 
may  be  issued,  in  an  action  founded  upon  a  contract,  and  tV 
provisions  of  law  applicable  to  a  warrant  of  attachiueut.  i>siX 
out  of  the  court  apply  to  a  warrant  issued  as  prescrilHMi  in  ik* 
act,  and  to  the  proceedings  to  procure  it.  and  after  it  ha^  l-tt^ 
issued,  except  as  otherwise  specified  in  the  judgmeut. 

L.  1882.  ch.  410,  §  1330. 

i  130.  Action  on  conditlona.1  Male  afirreenient,  et  cetrn: 
UDw  brovKlit. 

No  action  shall  be  maintained  in  this  court,  which  arises  on  a 
written  t-ontract  of  conditional  sale  of  personal  property:  a  hihor 
of  personal  property,  where  title  is  not  to  vest  in  the  per*-* 
hiring  until  iiaynieut  of  a  certain  sum:  or  a  chattel  mortrae^ 
made  to  secure  the  purchase  price  of  chattels;  except,  an  atti-a 
to  foreclose  the  lien,  as  provided  in  this  article.  For  the  piirpo^- 
of  this  section  an  instrument  in  writing  as  aboA'C  stated  shall  Iv 
deemed  a  lien  upon  a  chattel.  Provided,  however,  that  an  atti«-3 
may  be  maintained  to  recover  a  sum  or  sums  dne  and  payaM* 
for  instalment,  payment  or  hiring,  but  in  such  cases  no  order  irt 
arrest  shall  issue. 

{  140.  [Am'd,  1903.]  Jndgrmenti  order  of  arreatf  Itoajr  exe<. 
cull  on. 

In  an  action  of  foreclosure,  as  provided  in  the.  last  section, 
where  the  sum  or  sums,  over  all  payments  and  set-offs  due  an*: 
payable  by  the  terms  of  a  written  contract  of  conditional  sjil*-, 
or  upon  the  payment  of  which  the  title  to  hirtnl  personal  proiM^r:/ 
vests,  or  secured  by  a  chattel  mo*'tg.'is:e,  amount  to  more  thaa 
one  hundred  dollars,  the  plnintiff  may  allege  that  the  defendant 
wUfullj'  or  maliciou.'<ly  disposed  of  or  concealed  the  property  nr 
a  p2.rt  thereof,  covered  by  the  instrument  on  which  suit  is  insti- 
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tnted,  in  which  case  the  court  may  jrrant  un  order  of  arrest,  in 
the  manner  provided  in  article  one  of  this  title,  and  upon  Buch 
allegation  being  proved  on  the  trial,  execution  against  the  per- 
son shall  issue,  if  the  provisions. of  this  act  relating  to  indorse- 
ment upon  the  summons  have  been  complied  with,  unless  the 
property  awarded  by  the  judgment  is  produced  by  the  defendant 
to  satisfy  the  execution  and  levy,  when  made  as  provided  in  this 
article.  Upon  judgment  being  rendered,  as  prescribed  in  this 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  possession  made  readily  available  at  the  time  of 
such  levy,  to  satisfy  the  execution  in  the  manner  prescribed  in 
the  judgment,  and  on  failure  so  to  do.  where  the  plaintiff  has 
recovere<l  judgment  for  a  sum  exceeding  one  hundred  dollars, 
exclusive  of  costs,  an  execution  against  the  person  shall  issue, 
provided  the  provisions  of  this  act  relating  to  indorsement  upon 
the  summons  have  been  coraplicnl  with,  on  th^  return  of  the 
marshal  having  the  execution  made  to  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  docketed,  to  the  effect  thr.t 
such  proi)erty  is  not  available  for  levy  and  execution. 
L.  1908.  ch.  156.    In  effect  April  8.  1903. 

f  141.  Jadffment,  et  cetera. 

In  an  action  to  foreclose  a  lien,  the  final  judgment  in  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  lien,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any.  by 
a  marshal,  in  like  manner,  as  where  a  marshal  sells  prrsonal 
property  by  virtue  of  an  excv^ntion,  and  the  application  by  him 
of  the  jiroceeds  of  the  sab*,  less  his  fees  and  expenses,  to  the 
pnymtMit  of  the  amount  r>f  the  lien,  and  the  costs  r»f  ihe  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  neces- 
sary, by  the  clerk  of  the  court,  until  it  is  claimed  by  him.  If  a 
defendant  upon  wlmni  the  summons  is  personally  served,  is  liable 
for  the  amount  of  tho  Hon,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

C.  C.  P.,  §$  1719,   1740. 

«  142.  Application    of    thin    article. 

This  title  does  not  afTect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  without  action,  and  it  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  uptui 
a  chattel  is  specially  prescribed  by  law. 
0.  C.  P„  8  1741. 
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TITLE  IV. 
Pleadings. 

Sec.   145.   l»lj'H<JliiffH   on   joinder   of   Issue. 

14<».  What  iauKes  of  action  may  be  Joined  in  the  atme  comnlAlzir 

147.  Plaintiff  to   prove   his  case;   exceptions. 

148.  Defendant  may  offer  to  allow  jadgment*or  compromioe 

149.  Complaint. 

150.  Answer;  what  to  contain. 

151.  Connterelalui  defined. 

ir)2.  Rul(>B  reMpt>cliuf;  the  allowance  of  counterclaim. 

15a.  Ju«ljrment  when  demand  or  counterclaim  are  equal,  or  aneaual 

154.  Knr  uttlrmative  rclhf.  ^ 

155.  Count crelaim   when   defendant  is  snod   In  a  representative   cap«cltr 
16«.  When  plnlntlff  Ih  an  executor  or  adminlatrator. 

157.  Counterclaim  where  amount  is  in  excess  of  courts'  JurlAdictlan. 

158.  When  dt'feudant   may   demur. 

159.  Demurrer  to  complaint  must  apocify  (grounds  of  objection. 

IfiO.  Deniurnr  to  nil  or  port  of  the  complaint;  may  answer   t6  part 
1*51.  Formal   re[dy  or  dnmurrer   to  eouuterclaim  not   necessary. 
102.  Wh(>n  plaintiff  may  demur  to  answer. 
IfKJ.  Requirements  concemlnR  verified  pleadings. 

104.  VjTiflontton:   how  and  by  whom  made. 

105.  Exhibition  of  neeounts  at  instance  of  adverse  party  may   be  ord^rvd. 
100,   Amondment  of  pleadings. 

167.  Private   statnte;    how   pleaded. 

108.  JuilpniiMits;  how  pleaded. 

109.  Conditions  preecdont;   how  pleaded. 

170.  Pb>a<lInK8  to   hf  llbi  rally  eon.Mtrued. 

171.  Inimatcrhil  variance  In  pleadlnf?  to  be  disregarded. 

172.  Material  varlaneeH;  how  provided  for. 
17.'{.  What  to  hr  dt^'med  a  failure  of  proof. 

174.  Partial  d<f.  nsi-a. 

175.  Complaint  In  actions  by  or  aicraln^t  eorpKiratlons. 
170.   When   proof  of  corporate  existence  unnecessary. 

177.  Mlanomor,   when  waived. 

178.  Pleadings  In  actions  on  bastardy  bonds. 

179.  AnsMJT  of  title. 

ISO.  Defendant  in  answer  of  title  to  deliver  undertaking. 

IRl.  'Sow  action  to  bi»  brought  in  supreme  court. 

182.  <^>ld  action;  th"ri»ui>on  dlscontInu<*d. 

18.1.   P»'nalty  for  failure  to  deliver  undertaking. 

184.  Title  app'-arlng  from  plaintiff's  own  showing. 

185.  Same  cause  of  action,  and  defense  In  new  action. 

180.  Answer  of   title   Interposed    as  to  only   one  or   more  of   seTeral   de- 

fensos:  proceodings  thereupon. 
187.  Interpleader  by  order  In  certain  cases. 

{   145.    [.4mM,  lOOS.]     Plcnfllna;  on  Joinder  of  Inane. 

I^lentlinffs  in  the  miiniripal  court  of  the  city  of  Now  York,  may 
bo  oral  or  written,  verified  or  unverified,  except  as  prescribed  in 
pection  thirty-four  hundred  and  four  of  the  code  of  civil  pro- 
cedure, and   include  a  complaint,  an.swer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  BorTice  ot  a  sam- 
mons  only,  the  pleadings  may  be  oral,  and  the  substance  thereof 
shall  be  endor.sod  upon  the  summons  and  entered  in  the  docket 
book  of  the  court.  Issue  must  be  joined  on  the  return  day  of 
the  summons,  except  as  otherwiso  expressly  prescribed  in  this 
act.  The  court  may,  howover,  in  its  discretion,  order  a  written 
bill  of  pnrticulnrs,  with  or  without  verification,  to  be  filed  by  the 
plaintiff,  or  by  the  defondant  interposinp  a  counterclaim. 

2.  In  all  cases  whpre  a  written  complaint,  verified  or  imveri- 
fieJ,  is  served  with  the  summons,  a  written  answer,  Terified  If 
the  complaint  be  verified,  or  a  written  demurrer,  must  be  filed 
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and  issue  joined  on  the  return  day,  except  as  otherwise  expressly 
prescribed  in  this  act,  unless  tlie  court  lurlher  extends  the  time 
to  answer  or  demur.  ,    ^u  i. 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
must,  notwithstanding  the  return  day  has  passed,  prant  leave 
to  plead  as  if  no  demurrer  had  been  interposed,  with  or  with- 
out costs,  in  an  amount  within  the  sum  allowed  as  costs  m  the 
action;  but  the  time  to  tile  said  pleading  shall  not  be  extended 
longer  thai:  eight  days  from  the  time  the  decision  on  the  dem\irrer 
is  rendered,  unless  on  the  consent  of  the  ijarties. 

4  If  the  court  deems  the  demurrer  well  founded,  it  must  per- 
mit the  pleading  to  be  amended:  and  if  the  party  fails  so  to 
amend,  the  defective  pleading  or  part  of  a  pleading  demurred 
to  must  be  disregarded;  and  the  court  may,  in  its  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  the 
preceding  subdivision. 

7\  Where,  on  the  return  day  of  a  summon^*,  a  person  appears 
speciallv  for  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may,  in  its  discretion,  reserve  the 
decision  on  the  question  raised  and  extend  the  time  to  plead,  m 
the  manner  prescribed  in  subdivision  three  of  this  section. 

fi.  Nothing  herein  shall  be  construed  to  prevent  the  court 
ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  plead- 
ings be  written  or  oral. 

C.  C.  P..  IS  2935.  3126,  3207;  L.  1882,  ch.  410,  fi  1340.  Am'd  by  L.  1908, 
ch.  49ri.     In  effect  Sept.  1,  1008. 

ff  14«.  What  cauneii  of  action  may  be  Joined  In  tUe  same 
complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  are  brought  to  recover  as  follows: 

1.  I'pon  contract,  express  or  implied. 

2.  For  personal  injuries,  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  de- 
tention  thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  <>f  a  contract,  or  by 
operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connet'ted  with  the  same  subject  of  acticm,  and  i.«  t  in- 
cluded within  one  of  the  foregoing  subdivisions  of  thi.s  section. 

0.  For  penalties  imnirred  under  a  statute  of  the  state,  or  an 
ordinance  of  the  city  of  New  York. 

But  it  must  appear  upon  the  face  of  the  c(uni)laint,  that  all 
the  causes  of  action,  so  unit<'d,  belong  to  one  of  the  f  regoing 
subdivisions  of  this  section;  that  they  are  consistent  with  each 
other;  that  they  require  the  same  judgment;  and  except  as 
otherwise  prescribed  by  law,  that  they  aiTect  all  the  parties. 
Where  a  cause  of  action  for  which  a  defendant  might  be  arrested 
is  united  with  a  cause  of  action  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be  issued 
upon  the  judgment. 

C.    C.    P.,    S8   484.    2937. 

S  147.  [Am'd,  10<)S.]  Plaintiff  to  prove  IiIn  cn.ie:  excep- 
tl<»ni«. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  a  case  specified  in 
section  thirty-four  hundred  and  six  of  the  code  of  civil  procedure, 
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and  oxcc'ptiiiff  thnt  -whvvv  the  jution  is  on  a  contraot,  express  fr 
iniplitMl,  and  a  ctipy  of  a  vcriliod  i-niiiidahit  was  svrvt  tl  t.n  de- 
fcudant  at  the  tiint*  of  tlio  service  of  the  snininous,  judgiaiut 
may  be  taken  us  demanded  without  further  proof. 

r.    C.    P.,    S   2.''01;    L.    1S82,    cb.    410,    §    1.^7.      Aiud   L.    lOO?:.    ch.    4ttr».      la 

I'fttH-t   Si'iH.    1.    1UU8. 

S 148.  Defendant  may  otter  to  alloiv'  Jndflrment  or  o^ia- 
pronilMc. 

The  (U'fendant  nia.y,  upon  the  return  of  (he  summons,  siiul  Wfopp 
answering?,  tile  with  the  eourt  a  written  offer  to  alh)w  jmlsnnfnt 
to  be  taken  against  him  for  a  sum  of  monoy.  or  for  proiH»rty 
therein  speeilied,  with  costs.  If  there  are  two  or  nion*  dofiMid- 
ants,  and  the  action  can  be  severed,  a  like  •offer  may  Uo  niadr  br 
one  or  more  of  the  defendants,  against  whom  a  Kepjirnte  jndi:- 
ment  may  be  taken.  If  the  plnintiff  thereupon,  befort*  t:»V'ns 
any  other  proce*»din.ir  in  the  action,  files  with  the  court  a  \vr!i!»n 
acceptance  of  the  otTir,  the  court  must  render  jnd;.:nuMit  act-i»r»l- 
iii).ly.  If  an  a<'ceptan<'e  is  not  fiied.  the  offer  cann<.t  1m»  t.-»v>«»-  in 
evidence  ujxm  the  trial;  but,  if  the  plaintiff  fa'l-;  t«»  «»»»rai"  a 
more  favorable  jutljrment,  he  cannot  recover  (Mists  fron*.  tho  t«nie 
of  the  offer,  and  must  pay  the  defendant's  costs  from  thMt  linH-. 
But  a  defendant  may  instead  of  such  written  offer,  <l«»p4»sit  xh*^ 
amount  of  his  offer,  if  a  sum  of  moue3\  with  the  clerk  of  the 
court,  with  like  effect. 
C.  (3.  P.,  i  2802. 

§  140.  Complaint. 

The  compbiint  must   state  in   a   plain   and  direct   manner   the 
facts,  constituting  the  cau.se  of  action. 
O.  O.  P..  «  29; w. 

§  150,  AniST«*cr;  Tvhnt  to  contain. 

Thi   answer  of  the  defendant  must  contain: 

1.  A  ireju'ral  or  sijecitic  denial  of  endi  material  flllecratinn  of 
the  comlpljiint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  lhenM»f,  sufficient  to  form  a  belief. 

2.  A  stati'Uient  of  any  new  matter  constituting  a  dpfofis*>  or 
counterclaim,  in  ru-dinary  and  concise  lanaruage,  without  reix»tition, 

C.   C.   I'.,  {5^  rx)').   21);:S;  L.   18.S2,   ell.   410,  fi  1347. 

§  151.  Couuterclnlm  deflued. 

The  cfmnterclaim,  sp<'cili(»d  in  the  last  section,  must  tend,  in 
some  way,  to  dindnisli  or  defeat  the  piaiiitiff's  recovory.  ami 
must  be  one  of  the  following  causes  of  action  against  the  plain- 
tiff, or,  in  a  proper  case,  against  the  person  whom  ho  represeiitjs, 
and  in  favt)r  of  the  defendant,  or  of  one  or  more  defendants. 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had 
in  the  action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaetfnn, 
set  forth  in  the  complaint  as  the  foundation^  of  the  plaintifTA 
claim,  nr  connected  with  the  subj<«ct  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action. 

0.  C.  P.,  I  601, 
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i  1^2.   Rules  rcspectliiK  the  nllowance  oT  coimterclatni.  . 

Tiut  the  counterclaim,  specified  in  subdivision  second  of  the 
laist  section,  is  subject  to  the  following  rules: 

1,  If  the  action  is  founded  upon  a  contract,  which  has  been 
assij?uccl  by  the  party  thereto,  other  than  a  negotiable  promissory 
note  or  bill  cf  exchange,  a  demand  existing  against  the  party 
tlierc^to,  or  an  assignee  of  the  contract,  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  defendant,  in  good  faith, 
before  Koiice  of  the  assignment,  must  bo  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  party,  or  the  assignee,  while  the  con- 
tract belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  which  has  been  assigned  to  the  plftintiflP  rffter  it 
became  due,  a  demand  existing  against  a  perston  who  assigned  or 
transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
elaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill 
belonged  to  him. 

8.  if  the  i)laintiff  is  a  trustee  for  another  or  if  the  action  is 
in  the  name  of  the  plaintiff,  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the  plain- 
tiff shall  not  be  allowed  as  a  counterclaim:  but  so  much  of  a 
demand  existing  against  the  person  whom  be  represents,  or  for  ■ 
whose  benefit  the  action  is  brought,  ns  will  satisfy  the  plaintiff's 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  hav^ 
been  so  allowed  in  an  action  brought  by  the  peraon  beneficially 
interested. 
C.  C.  P..  §  502. 

§  1S8.  Jadffrmcnt  fvhcn  de«nan«l  or  eotinf erelatm  nre  equal 
oi*  uneiiaal. 

Where  a  counterclaim  is  established,  which  equals  the  plaintiff's 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where 
it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have 
judgment  fo^'  the  residue  only.    Where  it  exceeds  the  plaintiff's 

r  deiujind,  the  defendant  must  hare  judgment  for  the  excess,  or 
so  much  thereof  as  is  dne  from  the  plaintiff;  the  judgment  does 
not   prejudice    the    defendant's    right    to    recover,    from    another 

*     person,  so  much  thereof  as  the  judgment  does  not  cancel. 

^       C.  C.  P.,  S  R03. 

6 104.  For   afRrmati-re  relief. 

In  a  case  not  specified  in  the  last  section  where  a  counterclaitti 
is  established,  which  entitles  the  defendant  to  an  affirmative 
judgnipnt,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 

G.  C.  P.,  §  504. 

{IS.'S.  Conntcrclalxa  when  defendant  1m  sned  In  a  repre- 
sentative capacity. 

In  an  action  against  an  executor  or  administrator,  or  other 
^  person  sued  in  a  representative  capacity,  the  defendant  may  set 
t  Vth.  as  a  counterclaim,  a  demand  belcmging  to  the  decedent 
r  other  person  whom  he  represents,  where  the  person  so  repre- 
:^i  ontod  would  have  been  entitled  to  set  forth  the  same,  in  an 
^        ction  against  him. 

0.  C.  P.,  1 505. 
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in  his  discretion,  driver  it  to  the  claimant  without  incurring:  any 
lial)ility  to  the  ijlainl^ff,  by  rruson  of  so  doing. 

C.    O.    P.,    §  170U;    L.    1882,   ch.   410,    §    1341. 

§  114.  Action  ogrnliiflit  a   luaralial  on  claim. 

A  person,  not  n  party  to  the  action,  who  has  Hcrvcd  an  affld.ivit 
as  pri'scribcd  in  the  last  section,  may  maintain  an  action,  against 
th(»  marshal  who  has  delivered  the  chattel  to  the  plaintiff.  1<» 
riMOver  his  «lMnia^es,  by  reason  of  the  takinjr,  detention,  or  deliv- 
ery of  th<*  <hatlel.  But  the  snnimonK  in  such  an  action  must  b<* 
issni'd  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  mai*shal  by  a 
IKM-sou  so  entitled  to  make  a  claim,  except  as  prescril»ed  iu  this 
section. 

C.   C.   P..   ft  1710;   L.   1882,  ch.    410.   |   1341. 

§115.   Indeiiinity   to   uiariclial   agalnHt   iiacli   action. 

The  indemnity  to  be  furnished  to  the  marshal  by  the  plaintiff, 
as  prescribed  iu  the  last  section  but  one,  must  consist  of  a  written 
iiinlertaKiu^r  to  him,  in  an  amount  at  least  double  the  actual 
value  of  the  property  claimed,  executed  by  at  h?ast  two  sureties, 
or  in  a  proper  cas<'  by  a  fidelity  or  surety  company,  that  they  or 
it  will  indenuiify  him  against  any  liability,  for  damages,  costs 
or  expenses,  to  be  incurred  in  an  action,  brought  against  him, 
l»y  n  as«Mi  of  the  taking'  or  detention  of  the  ••battel,  or  its  deliver?- 
to  the  plaintiff.  Each  of  the  sureties  besides  possessing  the  <ither 
qualifications  reipiired  by  law.  must  he  a  freeholder  or  house- 
holder iu  the  city  of  New  York.  The  marshal  before  delivering 
the  <hattel,  may  riMiiiire  the  persons  offered  as  sureties,  to  sub- 
mit to  an  exaiiiiiintion.  before  the  court,  out  of  which  ihe  pro- 
ceed iims  issued.  The  sureties  are  entitled  to  \w  substituted  as 
defendMnts.  in  an  action,  brouirht  as  prescribed  in  the  last  JHH^tion, 
as  ij   the  chattel  had  been  levied  UT)on,  by  virtue  of  an  execution. 

C.   O.   P.,   §  1711;   L.    iaS2,   ch.    410,    |   1341. 

i  115a.  Third  piurty  may  Interplead  and  defend. 

At  any  time  before  a  diattel  or  chattels  which  have  l»et»n 
replevied  are  actually  delivered  to  either  party,  and  at  least  two 
djiys  !)efore  tlu»  return  day  of  the  summons,  a  person,  not  a 
pjirty  io  the  action,  who  claims  a  ri^ht  to  the  i>ossession  of  the 
cliatt(»l  or  chattels  so  replevied,  or  any  part  thereof,  which  ripht 
is  claimed  to  have  existed  at  the  time  when  the  said  chattel  or 
chattels  Aveve  replevied,  and  which  he  desirt-s  to  assert,  may 
make  .-HI  aflidavit  and  deliver  the  same  to  the  court,  statiuff  that 
he  makes  such  claim,  and  does  so  without  collusion  with  the  de- 
fendant. The  party  shall  also  specify  in  such  affidavit,  the 
chattel  or  chaft«'ls  to  which  he  makes  claim,  setting  forth  the 
facts  npon  which  his  rij^rht  depends,  and  praying  to  be  impleaded 
as  a  defendant  in  the  action.  The  court  may  thereupon  grant 
leave  to  sanl  party  to  appear  and  defend  and  the  provisions  of 
this  act  m  relation  to  the  defendant  or  defendants  originallv  ppo- 
eoeried  ajrnmst.  so  far  as  applicable,  shall  apply  to  the  said  'partr, 
and  the  court  mny,  in  its  discretion,  make  such  order,  or  direi-t 
snch  dob  very  of  the  possession  of  the  property,  nn  mny  be  just, 
n  iLn  '  v"Vk"  ^^^  ^il^-''^  controversy  may  he  determined  in  the 
action,    ^othmg  m  this  section,  however,  shall  be  construed  to 
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affect  the  rights  of  the  parties  to  maintain  a  separate  actibti,  ot 
to  recover  damages  for  the  wrongful  taking  or  detention  of  a 
chattel,  unless  judgment  is  awarded  against  him,  as  herein  pro- 
vided, on  the  merits.  In  that  case  the  court  may  grant  leare  to 
aaid  party  to  appear  and  defend,  and  the  provisions  of  this  act 
in  relation  to  the  defendant  or  defendants  originally  proceeded 
against,  then  apply  to  said  party. 

[New.]    L.  1803,  ch.  481.    In  effect  May  7,  1903. 

II 10.  Answer  of  title  in  tblrd  person. 

The  defendant  may,  by  answer,  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  latter's  title. 

C.  C.  P..  I  1723. 

8  117.  Defendant  may  demand  Jndnrment  for  retnrn  of 
ehattel. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections,  he  may,  in  his  answer,  demand  judgment 
for  the  return  thereof,  either  with  or  without  damages  for  the 
taking,  withholding,  or  d'^tention.  * 

L.   1882,  ch.  410,  §  1342. 

S  118.  For  delivery  of  property  i  fkorv  money  recovered  by 
name  Jndarment  may  be  collected. 

An  execution  for  'the  delivery  of  a  chattel,  must  particularly 
describe  the  property  and  designate  the  party  to  whom  the  judg- 
ment awards  possession  thereof.  It  must  require  the  marshal 
to  deliver  the  possession  of  the  property  within  the  city  of  New 
York,  to  the  party  entitled  thereto.  If  a  sum  of  money  is  awarded 
by  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same 
execution;  or  a  separate  execution  may  be  issued  for  the  collec- 
tion thereof,  omitting  the  direction  to  deliver  possession  of  the 
property.  If  one  execution  is  issued  for  both  purposes,  it  must 
contain  with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person  as 
the  case  requires. 

C.  C.  P.,  S  1373;  L.  1882.  ch.  410,  §  1343. 

$  119.  Damafiren  fvhen  cbattel  Injured^  et  cetera^  by  de^ 
fendant. 

\V  heif?  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  en'  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  he 
may  recover  the  same  damages,  in  an  action  brought  as  pre- 
scril)cd  in  this  article.  In  that  case  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  fur  damages  accordingly. 

C.  C.  P.,  $  1722;  L.  1882,  ch.  410,  §  13-i3. 

I  120.  JudKinent  or  verdict}  ¥vbat  to  state. 

The  judgment,  verdict  or  decision,  must  fix  the  damages,,  if 
any,  of  the  prevailing  party. 

1.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  pot 
been  replevied,  or  where  it  awards  to  the  prevailing  party  a 
chattel,  which  has  been  replevie<l,  and  afterwards  delivered  by 
the  marshal  to  the  unsuccessful  part^',  or  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  case  where  the  unsuccessful  party  had  a  special  prop- 
erty therein,  not  equal  to  the  full  valuation  ot  the  chattel  to  fix 
the  value  of  the  special  property. 

C.  0.  P..  S§  1720,  1727;  L.  1882,  ch,  410,  §  134a 
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§  KS.   Uet urn   by   inarMlial  nttaelilnff. 

The  marshal  executing  the  warrant. of  attachment  must,  at  thi» 
time  when  and  the  place  where  it  is  returnable,  make  a  rvtiini 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon, 
lie  must  deliver  to  the  clerk,  with  the  return,  each  l>ond  *%r 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoins 
provisions  of  this  article,  and  a  copy  certified  by  him,  of  thi- 
inventory  of  the  property  attached.  The  return  must  state  the 
manner  in  which  the  warrant  and  inventory  were  served,  and, 
if  they  were  served  otherwise  than  by  delivering  a  copy  there<*f 
to  the  defendant  personally,  the  reason  therefor,  and  the  nam*' 
of  the  person  to  whom  the  copy  was  delivered,  unless  his  n^nu* 
is  unknown  to  the  marshal;  in  which  case  the  return  must 
describe  hirii  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882,  cfa.  410,  I  1320. 

I  80.  Application  to  T'acnte  or  modify  irarrant  of  attaeli- 
ment. 

A  defendant,  whose  property  has  been  attached,  may,  upon  thi» 
return  of  the  summons,  or  before  such  return  on  written  noticv 
of  at  least  twenty-four  hours  to  the  plaintiff  or  his  attorney, 
apply  to  the  court  out  of  which  the  warrant  of  attachment  issueil 
to  vacate  or  modify  it,  or  to  increase  the  plaintiflTs  serurity. 
Such  an  application  may  be  founded  upon  the  papers  upon  whirli 
the  warrant  was  granted;  or  upon  proof,  by  affidavit,  on  the  part 
of  the  defendant,  or  upon  both.  If  it  is  founded  ui>on  proof  i»n 
the  part  of  the  defendant,  it  may  be  opposed  by  new  proof,  by 
affidavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment  recited  in  the  warrant,  but  no  othi-r. 
The  court  may,  upon  the  return  of  the  summons,  or  at  any  othf-r 
time  to  which  the  action  is  adjourned,  vacate  the  warrant  of 
attachment  upon  his  own  motion,  if  he  deems  the  papers  upon 
v^'hich  it  was  granted  insufficient  to  authorize  it. 

L.  1882,  ch.  410,  t  1327. 

fOO.  Effect  of  TacatlnflT  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  court  to  hear  and  determine  the  action,  where  thi* 
defendant  has  appeared  generally  in  the  action;  or  where  th»» 
summons  was  served  personally  upon  him,  or  where  judgment 
may  be  taken  against  him.  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned  or  has  thus  appeared. 
In  every  other  case  the  justice  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant  mast  dismiss  the  action 
as  to  him. 

L.  1882,  ch.  410,  I  1328. 

1 01.  Jndfrment  vrliere  property  liaa  lieen  attaekeA. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  npon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant  which  has  not 
been  vacated,  the  court  must  proceed  to  hear  and  determine  the 
action;  but  in  an  action  subsequently  brought,  the  judgment  i« 
only  presumptive  evidence  of  the  indebtc^dness,  and  the  defend- 
ant is  not  barred  from  any   counterclaim  against  the  plaintiff. 
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{126.  Marshal**  poorer  to  take  chattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  of 
such  an  execution,  .the  powers  of  the  marshal  are  the  same  aa 
where  he  is  required  to  replevy  a  chattel. 

C.  C.  P..  S 1782;  L.  18S2,  ch.  410, 1 1848. 
S  126.  Action  on  nndertaklnfri  fvhen  maintainable.^ 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintain 
an  action  against  the  sureties  in  an  undertaking  given  in  behalf 
of  the  defendant  to  procure  a  return  of  the  chattel  or  against  the 
bail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution  in 
his  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant  who  has 
recovered  a  final  judgment  cannot  maintain  an  action  against 
the  sureties  in  the  plaintiff's  undertaking,  given  to  procure  a 
replevin  until  after  a  like  return  of  similar  execution  against  the 
plaintiff. 

C.  C.  P.,  S  1733;  L.  1882,  ch.  410,  $  1843. 

I  127.  Marshal's  retnrn;  e^'ldence  therein. 

In  such  an  action  against  the  sureties,  the  marshal's  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  the 
terms  of  the  undertaking. 

C.  C.   P..   §  1734;  L.   1882,  oh.  410,   §  1343. 

8  128.  Injurr,  et  c;ctera,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  affected  by  the  act,  or  with  the  consent  of  the 
plaintiff,  in  the  action,  or  occurred  after  the  chattel  was  taken 
by  virtue  of  the  execution. 
C.  C.  P.,  §  1785;  L.  1882,  ch.  410,   |   1343. 

V120.  Proceedlnar  Tvhere  •nmmonii  not  personally  aervcd. 
^'here  the  defendant  does  not  appear,  and  the  summons  has 
not  been  personally  served  upon  him,  and  a  chattel,  or  a  part  of 
a  chattel,  to  recover  which  the  action  is  brought,  has  been  re- 
plevied, and  the  proceedings  thereupon  have  been  duly  taken, 
aa  prescribed  in  this  act,  the  court  must  proceed  to  hear  and 
determine  the  action  w^ith  respect  to  that  chattel,  or  part  of  a 
chattel,  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  like  effect  as  if  the  summons  bad  been 
personally  served. 

L.    1882.   ch.   410,   §    1314. 
{  130.  \%'hen  n>ction  not  affected  hy  fallnre  to  reple-VT. 

Where  the  summons  has  been  personally  served  upon  the  de- 
fendant, or  where  he  appears,  the  court  must  proceed  to  hear 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  it. 

I^.   1882,   ch.   410,   S   1345. 

I  131.  Joinder  of  action  with  others. 

Nothing  in  this  title  is  to  be  so  construed  as  to  prevcut  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
of  action,  in  any  case  specified  in  section  one  hundred  and  forty- 
six  of  this  act. 

O.  0.  P.,  S  1688. 
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ARTICLE   POl'RTH. 

Action  to  foreclose  a  lien  on  a  chattel. 

Sec.  137.  Action;  when  and  in  what  courts  maintainable. 

138.  Warrant  In  action. 

139.  Action  on  coudltioual  sale  ajTr^pniPiit,   ct  cetera;   how  brooKDt. 

140.  Judgmont;  order  of  arrest;  body  execution. 

141.  Judirment,  et  cetera. 

142.  Application  of  this  article. 

f  13T.  Action  I   when   nnd   In  wliat  court*    n»»int«ln«We. 

An  action  may  be  maintained  in  the  municipal  court  of  the  Htv 
of  New  York,  to  foreclose  a  lien  upon  a  chattel,  for  a  .*«nm  of 
money,  where  the  amount  claimed,  exclusive  of  costs,  d<*es  not 
exceed  five  hundred  dollars,  in  any  case  where  such  a  lien  exists 
at  the  time  of  the  commencement  of  the  action. 

c.  c.  P.,  1 1737. 

S  138.  Wnrrnnt  In   action    for. 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  if  the  plaintiff 
is  not  in  puHsessiou  of  the  chattel,  a  warrant,  commaHdmj?  tb? 
marshal  to  seize  the  chattel,  and  safely  keep  it  to  abide  the  judg- 
ment, may  be  issued  in  like  manner,  as  a  warrant  of  atta«'himiii 
may  be  issued,  in  an  action  ff»unded  upon  a  contract,  and  tlit- 
provisions  of  law  applicable  to  a  warrant  of  attachment,  issut-d 
out  of  the  court  apply  to  a  warrant  issued  as  preseriU-d  iu  ibrs 
act,  and  to  tl\e  proceedings  to  procure  it.  and  after  it  has  Un*3 
issued,  except  as  otherwise  specified  in  the  judgment- 

L.  18S2,  ch.  410,  S  1330. 

S  1»9.  Action  on  conditional  sale  nflrrccnicnt,  et  ceterat 
how  broverUt. 

No  action  shall  be  maintained  in  this  couit,  which  arises  on  i 
written  contract  of  conditional  sale  of  personal  property:  a  hiriii}: 
of  personal  property,  where  title  is  not  to  vest  in  the  ih-p-'U 
hiring  until  imyment  of  a  certain  sum;  or  a  chattel  raortjrajr*' 
made  to  secure  the  purchase  price  of  chattels;  except,  an  arti.in 
to  foreclose  the  lien,  as  provided  in  this  article.  For  the  purp<»se 
of  this  section  an  instrument  in  writing  as  above  statt^d  shall  W 
deemed  a  lien  upon  a  chattel.  Provided,  however,  that  an  acti«»n 
may  be  maintained  to  recover  a  sum  or  sums  due  and  payable 
foi  instalment,  payment  or  hiring,  but  in  such  cases  no  order  of 
arrest  shall  issue. 

§  140.  [Am'd,  1003.]  Jndfirn&cnti  order  of  arrest  i  body  «xe« 
cutlon. 

In  an  action  of  foreclosure,  as  provided  in  the.  last  section, 
where  the  sum  or  sums,  over  all  payments  and  set-offs  due  and 
payable  by  the  terms  of  a  written  contract  of  conditional  sale, 
or  upon  the  payment  of  which  the  title  to  hirtnl  personal  pn»i>crty 
vests,  or  .secured  by  a  chattel  mortgage,  amount  to  nn»re  than 
one  hundred  dollars,  the  phiintiff  may  allege  that  the  defendant 
wilfully  or  maliciously  disi)oscd  of  or  couceaknl  the  pro|x»rty  or 
a  part  thereof,  covered  by  the  instrument  on  which  suit  is  insti- 
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tuted,  in  which  case  the  conrt  may  jjrant  an  ordor  of  arrest  in 
the  manner  provided  in  article  one  of  this  title,  and  upon  such 
allegation  being  proved  on  the  trial,  execution  against  the  per- 
son shall  issue,  if  the  provisions. of  this  act  relating  to  indorse- 
ment uiJon  the  summons  have  been  complied  with,  unless  the 
property  awarded  by  the  judgment  is  produced  by  the  defendant 
to  satisfy  the  execution  and  levy,  when  made  as  provided  in  this 
article.  Upon  judgment  being  rendered,  as  prescribed  in  this 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  possession  made  readily  available  at  the  time  of 
such  levy,  to  satisfy  the  execution  in  the  manner  prescribed  in 
the  judgment,  and  on  failure  so  to  do,  where  the  plaintiff  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollars, 
exclusive  of  costs,  an  execution  against  the  person  shall  issue, 
provided  the  provisions  of  this  act  relating  to  indorsement  upon 
the  summons  have  been  complied  with,  on  th"  return  of  tlie 
marshal  having  the  execution  made  to  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  docketed,  to  the  effect  thr.t 
such  propertj'  is  not  available  for  levy  and  execution. 
L.  1903,  ch.  156.    In  effect  April  8.  1903. 

§  141.  Jaaarment,  et  cetera. 

In  an  action  to  foreclose  a  lien,  the  final  judgment  in  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  lien,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any.  by 
a  marshal,  in  like  manner,  as  where  a  marshal  sells  personal 
property  by  virtue  of  an  exe<*ntion.  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  evpeiises,  to  the 
payuKMit  of  the  amount  of  the  lieu,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  snrplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  neces- 
sary, by  the  clerk  of  the  court,  until  ii  is  claimed  by  him.  If  a 
defendant  upon  whe»m  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

C.  C.   p.,  S5  17:W,   1740. 

9  142.  Applloutlon    of    thin    article. 

This  title  does  nt>t  affect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  li<Mi  upon  a  <'hattel.  without  n<'tion.  and  it  do(w 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  is  specially  prescribed  by  law. 

C.  C.  P.,  i  1741. 
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TITLE  IV. 
Pleadings. 

Soc.   145.  IMtMidlnp*   on   Joinder   of  Issue. 

14t>.  What  oauM^'s  of  action  may  I>e  joined  In  the  same  complaliit, 

147.  Plaintiff  to  prove   his  catse;   oxccptious, 

148.  Defendant  may  offer  to  allow  Judgmenttor  compromise. 

149.  Complaint. 

150.  Answer;  what  to  contain. 
161.  Conntoi-clalni  defined. 

1B2.  Unle8  resiK-etiiip  the  allowance  of  counterclaim. 

15:i.  Juituuient  wlien  diiuand  or  counterclaim  arc  equal,  or  unequal 

154.  For  nmrniJitlve  n'lltf. 

155.  (•uiintfrcijilm   wht-n  defendant  Is  uued  In  a  representntlvt*  capacitr 
15C.  When  pIiiIntlflT  is  an  executor  or  adminlatrator. 

157.  Counterrlalm  where  amount  is  in  exc<-88  of  courts'  Juriadictlon. 

158.  When  defendant   may   demur. 

151).  Demurrer  to  complaint  must  specify  grounds  of  objection. 

100.  Deniurnr  to  nil  or  part  of  the  eouiplatnt:  may  answer  t6  part. 

HM.  Formal   reply  or  dt»murrer  to  counterclaim  not  ufK^essary. 

I(i2.  When  plaint ifr  may  demur  to  answer. 

KKJ.  ReciMln'raents  coneemlnB  verifl«*d  pleadings. 

1G4.  Verilieation;   liow  and  by  whom  made. 

1G5.  FlxhlblHon  of  aceoiiutB  at  Instance  of  adverse  party  may  be  order>'d. 

100.  Amendment  of  pIondlnf^H. 

167.  Private   statnte;    how    pleaded. 

lf»8.  Judpm«'n<s;  how  ple.ided. 

109.  C'ondllioii.s  prcrcdfnt;   how  pleaded. 

170.  Pii'udinsR  lo   hi-  llbt  rally   eonBtnied. 

171.  Immaterial  variaiioe  in  plendlnR  to  he  dfsrei^arded. 

172.  Material  varianeos:  how  provided  for. 
17;>.  What  to  b«'  d^-enied  a  failure  of  proof. 

174.  I*artinl  dtf.  nsi-a. 

175.  C'onii'lnlnt  in  actions  by  or  affninst  corporations. 
170.  Wh<'n  proof  of  corporate  existence  imneccssary. 
177.   Misnonu  r,   wlien  waived. 

17H.  Pieadinpi  In  netlons  on  bastardy  bonds. 

179.  Answer  of  title. 

180.  Defendant  In  answer  of  title  to  deliver  nndertaklnsT* 

151.  New  a«'tlon  to  b«'  l>roiijrht  in  supreme  court. 

152.  Old  arll<»n;  th  rfup«in  di.^contlnued. 

IS."?.  Penalty  for  failnre  to  deliver  undertaking;. 
184.  Title  appiarinR  from   plalntifTa  own  sbowlng. 
IS.'.  Same  cause  of  action,  and  defense  In  new  action. 

180.   AiiKW«'r  of   title   Interposed    as   to  only   one   or   more  of   aQTeral    de- 
fenses; proeeedlnKS  thereupon. 
187.  Interpleader  by  oi-der  In  certain  cases. 

S   14.%.   [AinM,  lOOS.]    PIen«1Inflr  on  Joinder  of  Imine. 

ripn dinars  in  tlio  mnniHpal  court  of  the  city  of  New  York,  may 
be  oral  c»r  written,  verifie<l  or  unverifled,  except  as  prescribed  in 
pertion  thirty-four  hundred  find  four  of  the  code  of  civil  pro- 
cedure, and   inchide  a   comphiint,  answer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  service  ot  a  sum- 
monft  only,  the  plcndinsrs  may  be  oral,  and  the  substance  thereof 
shall  be  ondor5?od  upon  the  summons  and  entered  in  the  docket 
book  of  the  court.  Issue  must  be  joined  on  the  return  day  of 
the  summons,  e.'^ropt  as  otherwise  expressly  prescribed  in  this 
not.  The  court  may.  howover.  in  its  discretion,  order  a  written 
i>ill  of  parti('ulnr.«!.  with  or  without  verification,  to  be  filed  by  the 
plaintiff,  or  by  the  defendant  interposing  n  counterclaim. 

2.  In  all  cases  whoro  a  written  complaint,  verified  or  nnveri- 
fie.-l.  is  served  with  the  summons,  a  written  answer,  verified  if 
the  complaint  be  verified,  or  a  written  demurrer,  must  be  filed 
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nnd  issiio  joined  on  the  return  day,  except  as  otherwise  expressly 
prescribed  in  this  act,  unless  the  court  Hirther  extends  Ibr  time 
to  answer  or  demur.  ,    ,.     ,,         ,    ^v  «* 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
must,  notwithstanding  the  return  day  has  i)assed,  prant  leave 
to  plead  as  if  no  demurrer  had  been  interposed,  with  or  with- 
out costs,  in  an  amount  within  the  sum  allowed  as  costs  m  the 
action;  but  the  time  to  lile  said  pleading  shall  not  b-'  extended 
Umger  thai:  eight  days  from  the  time  the  decision  on  the  demurrer 
is  rendered,  unless  on  the  consent  of  the  parties. 

4  If  the  court  deems  the  demurrer  .well  founded,  it  must  per- 
mit the  pleading  to  be  amended;  and  if  the  party  fails  so  to 
amend,  the  defective  pleading  or  part  of  a  pleading  demurred 
to  must  be  disregard/?d ;  and  the  court  may.  in  its  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  the 
preceding  subdivision, 

r.  Where,  on  the  return  day  of  a  summons,  a  person  appears 
specially  for  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may,  in  its  discretion,  reserve  the 
decision  on  the  question  raised  and  extend  the  time  to  plead,  m 
the  manner  prescribed  in  subdivision  three  of  this  section. 

0.  Nothing  herein  shall  be  construed  to  prevent  the  court 
ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  plead- 
ings be  written  or  oral. 

C.  C.  P.,  SS  2933.  3126,  3207;  L.  1882,  ch.  410,  §  1846.  Am'd  by  L.  1908, 
ch.  495.     In  effect  Sept.  1,  1908. 


§   140.  What  caaHeH  of  action  may  be  Jolncil  In  the 
complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  are  brought  to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  de- 
tention  thereof. 

4.  Upon  clfiims  against  a  trustee,  by  virtue  <»f  a  contract,  or  by 
operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  thf  same  subji-t  t  of  action,  and  i.«  t  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  section. 

(>.  For  penalties  incurreil  under  a  statute  of  the  state,  or  an 
ordinance  of  the  city  of  New  York. 

Kut  it  must  appear  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  f  Tegoing 
subdivisions  of  this  section;  that  they  are  consistent  with  each 
other;  that  they  require  the  same  judgment;  and  except  as 
otherwise  prescribed  by  law,  that  thry  aiTect  all  the  parties. 
Where  a  cause  of  action  for  which  a  defendant  might  be  arrested 
is  united  with  a  cause  of  actifm  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be  issued 
upon  the  judgment. 

C.  c.  P.,  S§  484,  29:17. 

$  147.  [AmM,  IIWS.]  Plaintiff  to  prove  hin  cn«e;  excep- 
tions. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  a  case  specified  in 
section  thirty-four  hundred  and  six  of  the  code  of  civil  procedurei 
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and  oxoepting  tlmt  whoro  tlie  action  is  on  a  contract,  cypress:  or 
iinpIiiMl,  and  a  copy  of  a  verified  ctunplaint  wa-;  served  «/n  th-^ 
fcndant  at  the  time  of  tlie  service  of  the  siiiniiions,  jud^nu^nt 
may  be  taken  as  demanded  without  further  proof. 

r.    C.    P..    $   L'f-OI;    L.    1S82.   cb.   410,    §    1347.      Auid   L.    IIHK.    ch.    495.      la 

1 1-18.  Defendnnt    may   offer    to    allovr   judgment    or    e^m- 
promise. 

The  defendant  may,  upon  the  return  of  the  sumnions,  nnd  VH'fr»rp 
answering,  tile  with  the  court  a  written  offer  to  allow  jntlj?in«  nt 
to  be  taken  aj^ainst  him  for  a  sum  of  money,  or  for  proi»ertj 
therein  si)ecificd.  with  costs.  If  there  are  twf)  or  nion*  ch'fenil- 
ants,  and  the  action  can  be  severed,  a  like  •offer  may  he  madr  br 
one  or  nion?  of  the  defendants,  ajjahist  whom  a  separate  jiidsr- 
ment  may  be  taken.  If  the  phiintifT  thereupon,  before  t;!k'ns 
any  otlier  proceedin,t:  in  the  action,  fdes  with  the  coiirt  u  writ?«'n 
acceptance  of  th(»  ofTer.  the  court  must  r(»uder  jud^-vment  ac<T»rd- 
iuj.'ly.  If  an  a<'cei»tance  is  not  filed,  the  ofTc^r  caniu.t  bo  r«ven  in 
evi(hMice  uiHui  the  trial;  but,  if  the  phiintifif  fails  ti»  ebf.iin  a 
more  favr)rable  judjrment.  he  canuot  recover  costs  from  tht»  t^nie 
of  the  offer,  and  must  pay  the  defendant's  costs  from  that  tine*. 
But  a  defendant  may  instead  of  such  writter  offer,  deix»sit  tbo 
amount  of  liis  oft'or.  if  a  sum  of  money,  with  the  clork  of  the 
court,  with  like  effect. 
C.  C.  p.,  §  2892. 

§  149.  Complaint. 

Tlie  complaint  must   state   in   a   plain   and   direct   manner   the 
facts,  constituting  the  cause  of  action, 
c.  c.  P.,  §  29a(>. 

§  loO.  AiiH^'cr;  -vrhat  to  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  ^euf'ral  or  specific  denial  of  each  materia!  alloarotion  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
ed;re  or  information  thereof,  suflicient  to  form  a  belief. 

2,  A  statement  of  any  new  matter  constituting  a  defenso  or 
ctnmterclaim,  in  ordinary  and  concise  laujrnage,  without  repi»tition. 

C.   C.  p.,  §S  r^K),  2;):!8:  L.   1882.  ch.  410,  §  1347. 

§  151.  Counterclaim   defined. 

The  counterclaim,  sp(H.-ified  in  the  last  section,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaiwtiff'a  recovery,  and 
must  be  one  of  the  following  causes  of  action  against  the  phiin- 
tilT,  or,  in  a  i)roper  case,  against  the  person  wliom  he  represents, 
an(i  in  favor  of  the  defendant,  or  of  one  or  more  defendants, 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had 
in  the  action: 

1.  A  cause  of  action  arising  otit  of  the  contract  or  transnction, 
set  forth  in  the  crimplaint  as  the  foundation^  of  the  plaintifTs 
<*laim,  or  connected  with  tlie  subject  of  the  action. 

2.  In  an  action  on  ctuitract.  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action, 

C.  C.  P.,  §  601, 
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5  152.  Rales  rcspectlugr  the  alloivanee  oT  eolaiiterclalni.  . 

But  the  counterclaim,  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  acMon  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promissory 
note  or  bill  of  exchange,  a  demand  existing  against  the  party 
thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  defendant,  in  good  faith, 
before  notice  of  the  assignment,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  party,  or  the  assignee,  while  the  con- 
trnct  belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  which  has  been  assigned  to  the  plaintiff  irfter  it 
became  due,  a  demand  existing  against  a  per^n  who  ansigned  or 
transferred  it,  after  it  became  due,  must  be  allowed  as  a  eounter- 
rlaini,  to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  tJie  assignor,  while  the  note  or  bill 
belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another  or  if  the  action  \» 
in  the  name  of  the  plaintiff,  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the  plain- 
tiff shall  not  be  allowed  as  a  counterclaim:  but  so  much  of  a 
demand  existing  against  the  person  whom  he  represents,  or  for 
whose  benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  havQ 
been  so  allowed  in  an  action  brought  by  the  person  beneficially 
interested. 

€.  C.  P.,  f  502. 

9  15S.  Jadflrnieiif  'when  demand  or  eonnterelalm  are'  equal 
or   unednal. 

Where  a  counterclaim  is  established,  Which  equals  the  plaintiff's 
donuind,  the  judgment  must  be  in  favor  of  the  defendant.  Where 
it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have 
judgnient  fot*  the  residue  only.  Where  it  exceeds  the  plaintiff's 
demand,  the  defendant  must  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  plaintiff:  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover,  from  another 
person,  so  much  thereof  as  the  judgment  does  not  cancel. 

C.  C.  P.,  fi  503. 

1154.  For   nfflrmatlve  relief; 

In  a  case  not  specified  in  the  last  section  where  a  counterclaitn 
is  established,  which  entitles  the  defendant  to  an  affirmative 
judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 

G.  C.  P.,  §  504, 

fl6S.  Counterclaim  ^when  defendant  Is  ftiied  In  a  repre- 
sentative capacity. 

In  an  action  against  an  executor  or  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
'orth.  as  a  counterclaim,  a  demand  belonging  to  the  decedent 
r  other  person  whom  he  represents,  where  the  person  so  repre- 
ented  would  have  been  entitled  to  set  forth  the  same,  in  an 
ction  against  him. 

C.  C.  P.,  I  606. 
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i  1S6.  "Wlieii  plaintiff  is  an  executor  or  admlniatrator. 

In  an  action  brought  by  an  executor  or  administrator,  in  hb 
representative  capacity,  a  demand  against  the  decedent,  b**lo!ijr- 
ing,  at  the  time  of  his  death  to  the  defendant,  may  be  set  fonh 
by  the  defendant  as  a  counterclaim,  as  if  the  action  hnd  U-i»n 
brought  by  the  decedent  in  his  lifetime;  and,  if  a  balanre  r< 
found  to  be  due  to  the  defendant,  judgment  must  be  rend«»re*l 
therefor  against  the  plaintiff,  in  his  representative  cai»aci?r. 
Execution  can  b^  issued  upon  such  a  judgment  only  in  a  r-a*^ 
where  it  could  be  issued  upon  a  judgment  in  an  action  ag^in^t 
the  executor. 

C.  C.  P.,  §  606. 

i  157.  Counterclaim  'where  amount  in  In  excels  of  eoarta* 
|nri»dlctlon. 

Where  defendant  has  a  counterclaim  which  is  in  excesu  of  the 
amount  of  the  jurisdiction  of  this  court,  the  counterclaim  may 
be  interposed,  and  in  the  event  of  judgment  being  rendered  is 
defendant's  favor,  sustaining  said  counterclaim,  said  judgment 
shall  not  be  for  any  larger  sum  in  any  event  thnn  the  sum  t(» 
which  the  court  has  jurisdiction,  exclusive  of  costs,  but  nothing 
in  this  section  shall  be  construed  to  estop  such  a  defendant  from 
bringing  an  action  against  the  plaintiff  for  the  difference  betw»H>n 
the  sum  of  the  court's  jurisdiction,  and  the  sum  by  said  defendant 
to  be  due  unless  the  judgment  shall  state  that  the  sum  awarded 
by  the  judgment  is  the  whole  amount  found  to  be  due. 

[New.] 

i  158.  "When  defendant  may   dentnr. 

The  defeodaot  may  demur  to  the  complaint,  where  one  or  more 
of  the  following  objections  thereto,  appear  upon  the  face  thereot: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the 
defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  ia  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  uniteti. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

C.  O.  P.,  H  488,  2939:  L.  18Sa.  ch.  410,  (  1347. 

1 150.  Demurrer  to  complaint  must  Hpeclfy  Kronnda  of 
objection. 

The  demurrer  must  distinctly  si>ocify  the  objections  to  the  com- 
plaint, otherwise  it  may  bo  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth  or  eighth  of  section  one 
hundred  and  fifty-eight  of  this  act,  may  be  stated  in  the  language 
of  the  subdivision;  and  an  objection  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular 
4efect  relied  upon. 

C.  C.  P.,  1 480. 
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S 160.  Demurrer  to  all  or  part  of  the  complaint)  may 
annu'er  to  part. 

The  dofendunt  may  demur  to  the  whole  comphiint,  or  to  one 
or  more  separate  causes  of  action,  stated  therein.  In  the  latter 
case,  he  may  answer  the  cause  of  action  not  demurred  to. 

C.  c.   P.,  5  491. 

§  IGl.  Formal  reply  or  demurrer  to  counterclaim  not 
necenMary. 

A  formal  reply  to  a  counterclaim  is  not  necessary.  The  counter- 
claim shall  be  deemed  denied  by  the  plaintiff  unless  specifically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  an  affirmative  cause  of 
action,  set  up  in  a  complaint. 

[New.] 

1 10:8.  IVlien  plaintiff  may  demur  to  oMuyver, 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  con- 
sist in;;  of  new  matter  contained  in  the  answer,  on  the  ground 
that  it  is  insutBcient  in  law  on  the  face  thereof. 

C.  C.  P.,  §  494. 

$  103.  Requlrementfl   concerning  verified  pleadlngr** 

The  allegations  or  denials  in  a  verified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleading.  Unless  they  are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  been 
made  on  the  knowledge  of  the  person  verifying  the  pleading.  An 
allegation  that  the  party  has  not  sufficient  knowledge  or  informa- 
tion to  form  a  belief  with  respect  to  a  matter,  must,  for  the 
same  purpose,  be  regarded  as  an  allegation  that  the  person  veri- 
fying the  pleading  has  not  such  knowledge  or  information. 

C.  C.  p..  i  524. 

}  104,  Verification;  ho^v  and  by  ^vhom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  party,  or, 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
togethi^r,  by  at  least  one  of  them  who  is  acciuainted  with  the 
facts,"  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  state  are,  or  a  public  officer,  in  their  ^ 
behalf,  is  the  party,  the  verification  may  be  made  by  any  person  / 
acqiiaintt*d  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
i»  not  within  the  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  resident  of  the  state,  the  county  where  he  has  his 
office,  and  capable  of  making  the  affidavit:  or,  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  facts,  is  within  that  county 
and  capable  of  making  the  affidavit;  or  where  the  action  or 
defence  is  foundinJ  on  a  written  instrument  for  the  "payment  of 
money  only,  which  is  in  the  possession  of  the  agent  or  the 
attorney;  or  where  all  the  material  allegations  of  the  pleading 
are  within  the  personal  knowledge  of  the  ageut  or  the  attorney; 
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fn  t'ithcr  case  the  verification  Diay  be  made  by  the  agent  of  or 
the  attorney  for  the  party, 
c.  C.  P.,  I  525. 

5  105.  Exhibition  of  accounts  at  Instance  of  adverse  party 
may   be    ordered. 

The  court  may  at  the  time  of  pleading,  or  at  any  other  time 
before  the  trial,  r(*qiiire  the  plaintiff  or  defendant  to  exhibit  to 
the  inspection  of  the  adverse  party,  with  liberty  to  copy  the  same 
any  writing  or  account  declared  on  or  set  up  in  the  way  of  offs^et 
or  counterclaim,  or  if  not  so  exhibited,  may  prohibit  its  afterward 
being  given  in  evidence. 

L.  1882,  ch.  410,  f  13C1. 

f  16<l.  Amcnilnient   of  pleadlnir"* 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby.  Whc^re  a  party  amends  his  pleading,  after  joinder  of 
issue,  or  pleads  over  upon  the  decision  of  a  demurrer,  and  it  is 
made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  party,  in  conse<|uenee 
of  the  amendment  or  pleading  over,  an  adjournment  must  be 
grant'^d.  The  court  may  also,  in  its  discretion,  require,  as  a  con- 
dition of  allowing  an  amendment,  the  payment  of  costs  to  the 
adverse  party. 

r.  C.   P.,   S  2944;   L.  1882,  ch.  410,   S  1347. 

§107.  Private   statute;  ho^iv   pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom.  It 
is  sufficient  to  designate  the  statute  by  its  chapter,  year  of  pas- 
sage and  title,  or  in  some  other  manner  with  convenient  certainty, 
without  setting  forth  any  of  the  contents  thereof. 

c.  c.  P.,  §  580. 

§  lOH.  Judgments;    bo'W   pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  coart  or 
offlrer  of  sp<»cial  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction:  but  the  judgment  or  determination  may 
be  stated  to  have  been  duly  given  or  made.  If  that  allegatkiB 
is  controverted  the  party  pleading  must  on  the  trial  establish  the 
facts  conferring  jurisdiction. 

C.  C.  v..  §  532. 

§  109.  Conditions   precedent;  lioYv  pleaded. 

In  i)leading  the  performance  of  a  condition  precedent  in  a  con- 
tract it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance: but  the  party  may  state  generally  that  he  or  the  person 
whnm  he  represents  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted  he  must  on  the  trial  establish 
perfortnance. 
C.  C.  P..  §  532. 

f  170.  Plendlnfcs   to  be  liberally  conntrned. 

The  allegations  of  a  pleading  must  be  lil)erally  construed,  with 
a  view  of  substantial  justice  between  the  parties. 

C.  C.  p.,  §  510. 
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S  171.  Immaterial  Tarlancc  In  ploadlngr  to  be  dlareffftrded. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof, 
ninst  be  disregarded  as  immaterial,  unless  the  court  is  satisfied 
tbut  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
C.    C.  P.,  S  29-13;   L,    18S2,   ch.  410,   8  1347. 

S  172.  Material  varlanceii}  hour  provided  for. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof 
is  uot  material  unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  on  the 
merits.  If  a  party  insists  that  he  has  been  misled  that  fact  and 
the  particulars  in  which  ho  has  been  misled  must  be  proved  to 
tlie  satisfaction  of  the  court.  Thereupon  the  court  may  in  its 
discretion  order  the  pleading  to  be  amended  on  such  terms  as  it 
deems  just. 
C.  C.  P.,  §539. 

S  17^.  What   to  be   deemed  a  failure  of  proof. 

"Where,  however,  the  allegation  to  which  the  proof  is  directed 
is  unproved,  not  in  sonie  particular  or  particulars  only,  but  in  its 
entire  scope  and  moaning,  it  is  not  a  case  of  variance  within  the 
la«t  two  sections,  but  a  failure  of  proof. 
c.  C.  P.,  8  541. 

§  174.  Partial  def eitfieii. 

A  partial  defense  may  be  sot  forth,  but  it  must  be  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
demurrer  thereto  the  question  is  whether  it  is  sutQcient  for  that 
purpose.  Matter  tending  only  to  mitigate  or  reduce  damages  in 
an  action  to  recover  daniagoa  for  a  personal  injury,  or  an  injury 
to  property,  is  a  partial  defense  within  the  meaning  of  this  section. 

§  175.  Complaint    In   actions   by   or   aKalnMt    corporations. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  is  a  domestic  corpora- 
tion or  a  foreign  corporation;  and,  if  the  latter,  the  state,  country 
or  government,  by.  or  uudcjr  whose  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or 
proceeding  by  or  under  which  the  corporation  \yas  created. 

C.  C.  P.,  I  1775. 

8  17(1.  \%'hen  proof  of  corporate  exltttcnce  nnneceHMarT-. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation 
unless  the  answer  is  verified  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

O.  C.  P.,  8 1776. 

8177.  BIlMnonier}  tvhen   iral-vred. 

In  an  action  or  special  proceeding  brought  by  or  against  a 
corporation,  the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  mirmomer  is 
pleaded  in  the  answer  or  other  pleading  in  the  defendant's  behalf* 

0.  C.  P.,  6  1777. 

1363 


MUNICIPAL  COURT  ACT. 

1178.  PleadlngTM  in  actlonii  on.  bastardy  bond*. 

The  plondings  and  proceedings  in  actions  in  which  the  people 
of  this  state  are  a  party,  where  such  actions  are  brought  bj 
the  overseers  of  the  poor  or  the  commissioners  of  public  charitirt 
an<i  correction,  upon  bastardy  or  abaudonmcfnt  bonds,  shall  be 
tlie  same  as  in  actions  brought  on  bonds  with  conditions  other 
tlian  for  tlie  payment  of  money,  and  for  any  breach  of  the  con- 
dition of  sucli  bond  given  in  cases  of  bastardy  which  shall  happen 
after  the  recovery  oif  any  damages  or  the  commencement  of  any 
suit,  the  municipal  court  in  the  district  in  which  the  action  wu 
originally  brought  shall  have  power  to  issue  a  new  summons,  and 
upon  the  return  thereof  to  ascertain  the  amount  of  damages 
arising  from  said  breach,  and  to  give  judgment  accopdingly;  aod 
in  suits  upon  bonds  given  in  abandonment  cases  the  court  shfill 
have  the  sumo  power  as  to  requiring  further  security  or  com- 
mitting defendant  in  default  thereof,  as  are  conferred  by  law, 
upon  the  judges  of  courts  of  record  in  similar  cases. 

L.  1882.  ch.  410,  f  1348. 

i  179%  Annwer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defense,  set  forth  in  his  answer  facts  showing  that  the  title  to 
real  proi>erty  will  come  in  question.  Such  an  answer  must  be 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  his  atiomeT 
or  agent,  and  delivered  to  the  court.  The  court  must,  thereupon. 
countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

L.  1882,  ch.  410,  §  1349. 

9 IHO.  Defendant  In  an»Trer  of  title  to  deliver  onder- 
taklnir. 

In  the  cane  specified  in  the  last  section,  the  defendant  must  abo 
deliver  to  the  court,  with  the  answer,  a  written  undertakinc 
executed  by  one  or  more  sureties,  approved  by  the  court,  to  the 
effect  that,  if  the  plaintiff,  within  twenty  days  thereafter,  deposits 
with  the  court  a  sinnmons  and  complaint  in  a  new  action,  ftir 
the  same  cause,  to  be  brought  in  the  proi)er  court,  as  prescrihe«i 
in  the  next  section,  the  defendant  will,  within  twenty  days  after 
the  deposit,  give  a  written  admission  of  the  service  thereof. 
Where  the  defendant  was  arrested  in  the  action  before  the  c»mrt, 
the  undertaking  must  further  provide  that  he  will,  at  all  tiiiw*s, 
render  Innis(»lf  anu'nable  to  any  mandate  which  may  Ik?  issueil 
to  enforce  a  final  judgment  in  the  action  so  brought.  If  the 
defendant  failr.  to  comply  with  the  undertaking,  the  sureties  arv 
liable  thereupon  to  any  amount  for  which  judgment  might  hare 
been  rendered  by  the  municipal  court,  if  the  answer  and  under- 
taking had  not  been  delivered. 

1  1SS2,  cb.  410,  §  Ki50. 

5  1S1.  New  action  to  l»e  bronitrht  In  Hapreme  court. 

The  court,  in  which  a  new  action  is  to*  be  brought,  as  prescribed 
in  the  hist  section,  is  the  supreme  court. 

L.  1882,  ch.  410,  §  1351. 

1 182.  Old  action;   tlierenpon  dlncontlnaed. 

Upon  the  delivery  of  the  undertaking  to  the  court,  the  action  is 
discontinued,  and  each  party  must   pay  his  own  costs.    If  the 
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plaintiff  fails  to  deposit  with  the  court  a  summons  and  complaint 
in  the  uew  action,  before  the  expiration  of  twenty  days  after 
the^  delivery  of  the  undertaking,  the  defendant  may  maintain  an 
action  against  the  plaintiff  to  recover  costs  before  the  court. 

Li.  1882,  cb.  410,  i  13C2. 

§183.  Penalty   for  failure   to  <1ellver  undertaktnir. 

^  If  the  undertakiui?  is  not  delivered  to  the  court,  it  has  jurisdic- 
tion of  the  action,  and  must  proceed  thei*ein,  and  the  defendant 
is  precluded  in  his  defense,  from  drawing  the  title  in  question. 

L..  1882,  ch.  410.  jl  IJM. 

i  184.  Title   nppenrlnar    from   pl|ilntiff*fi   oirn   •hoT«'lnir> 

If,  however,  it  ni»poars  upon  the  trial,  from  the  plaintiff 'h  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title 
is  disputed  by  the  defendant,  the  court  must  dismiss  the  com- 
plaint, with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

L..  1882,  ch.  410,  $  1354. 

i  18n.  Snmo  enniie  of  action,  and  clefeniie  in  ne'w  action. 

In  the  new  ar-tinu.  to  be  brought  after  an  action  before  a  court 
is  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  presrril)ed  in  (he  last  six  sej-tions,  the  plaintiff  must  complain 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  court,  and  the  defendant's  answer  must  set  up  the  same 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  recover  a  chattel  which  was  replevied  in  the  municipal  court, 
each  undertaking,  given  in  the  municipal  court,  continues  to  be 
valid  in,  and  is  applicable  to,  the  new  action. 

L.  1882,  ch.  410,  g  1355. 

S  186.  AnHTver  to  title  interposed  an  to  only  one  or  more 
of  nevcral  deioBMcn^  proceedinKS  tlierenpon. 

Where  in  an  action  before  the  court,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defense  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  this  article,  with  respect  to  the 
cause  or  causes  of  action  only,  in  whirh  title  will  so  come  in 
question.  Whereupon  the  court,  must  discontinue  the  action  as 
to  those  causes  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  action  must 
proceed  as  to  the  other  causes. 

L.  1882,  ch.  410,  8  1356. 

|1S7.  Interpleader  by  order   in   certain   canes. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  is  pending,  may,  at  any  time 
before  answer,  upon  proof,  by  affidavit,  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  collusion  with  him.  apply  to  the  court, 
upon  notice  to  that  person,  and  the  adver.se  party,  for  an  order 
to  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
liability  to  either,  on  his  paying  into  court  the  amount  of  the 
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debt  or.  delivering  the  possession  of  the  property,  or  its  Taloe 
to  such  person  as  the  court  directs;  or  upon  it  appoaiin^  tfcit 
the  defendant  disputes,  in  whole  or  in  part,  the  liabilitj  a^ 
asserted  against  him  by  different  claimants,  or  that  he  has  siii^.* 
interest  in  the  subject  matter,  of  the  controversy  which  be  desirt- 
to  assert,  his  application  may  be  for  an  order  joiuinir  the  oflni' 
claimant  or  claimants,  as  co-defendants  with  him  in  ihe  actifjn. 
The  court  may,  in  its  discretion,  make  such  order,  iifton  wK-fc 
terms  as  to  costs  and  payments  into  court  of  the  amount  of  iliv* 
debt,  or  part  thereof,  or  delivery  of  the  possession,  of  the  proTierir. 
or  its  value  or  part  thereof,  as  may  be  just  and  thereupon  tbt 
entire  controversy  may  be  determined  in  the  action. 

C.  C.  P.,  S  820. 
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TITLB  V. 
ProceedingB  between  joinder  of  issue  and  trial. 

Article  1 .    Ad  joamments;  iiubpoenaB;  attendance  of  witnesses. 
2.    Commissions  and  depositions. 

ABTICLB  FIRST. 

AdijovmmenU;  subpoenas;  attendaoice  of  toiinesses. 

Sec.  19B.  Trial  moT  be  adjoamed,  when. 

\H.  Adjournment  longer  than  eight  days;  undertaking. 

195.  Conditions  may  be  imposed. 

196.  Attendance  of  witnesses. 

197.  How  subpoena  served. 

Vii.    Warrant  of  attachment  against  defanltlng  wltneaa. 

Itf9.    Uow  executed;  fees  thereupon. 

«JU.   Defaulting  witness  liable  for  damages,  and  penalty  <tf  fifty  dollars. 

§  198.    AcUoummenU;  trial  may  be  adjourned;  when. 

The  trial  of  the  action  may  be  adjourned  by  the  court,  or  on  the 
application  of  either  party,  for  a  period  not  exceeding  eight  day* 
at  any  one  adjournment,  unless  the  defendant  is  under  arrest, 
in  which  case  it  shall  not  be  adjourned  to  exceed  forty-eight 
hours,  except  upon  the  application  of  the  defendant,  in  accordance 
with  the  provisions  of  section  Hixtj'-seven  of  this  act.  Except 
that  an  adjournment  for  more  than  forty -eight  hours  where  the 
defendant  is  under  arrest,  may  be  granted  on  application  of  the 
plaintiff  by  discharijing  the  defendant  from  custody  and  the 
action  may  then  pnweed  notwithstanding  such  discharge;  and 
the  defendant  shall  be  subject  to  arrest  on  the  execution,  in  the 
snme  manner  as  if  he  had  not  been  so  discharged.  The  trial 
may  be  adjourned  for  a  longer  period  by  consent,  or  where  neither 
party  objects  to  the  same,  except  as  otherwise  expressly  pre- 
scribed in  this  act. 

L.  l^B2,  ch.  410.  M  1368,  1368. 

I  104.    Adjoornment  longer  than  eight  days;  undertaking. 

An  adjournment  may  be  had  either  at  the  joining  of  issu?,  or  at 
any  subsequent  tiiue  to  which  the  cause  may  stand  adjourned  on 
application  of  either  party,  for  a  longer  period  than  eight  days, 
but  not  to  exceed  ninety  days  from  the  return  of  the  suinmons, 
upon  executing  an  undertaking  in  writing,  with  one  or  more 
sufficient  sureties,  to  the  effect  that  he  will  pay  to  the  plaintiff 
or  defendant  the  damages,  costs  and  extra  costs,  in  cas«»  ju:lg- 
ment  shall  be  rendered  against  him  in  the  action,  nj>on  proof  by 
the  oath  of  the  party  or  otherwise,  to  the  satisfaction  of  the 
court,  that  such  party  cannot  be  ready  for  trial  before  the  tbne 
to  which  he  desires  an  adjournment,  for  the  want  of  material 
evidence,  describing  it;  that  the  delay  has  not  been  .nadJi  iuH;eK- 
sary  by  any  act  or  neglect  on  his  part  since  the  action  was  coni- 
mence<l.  and  that  he  expects  to  procui*e  the  evidence  at  the  time 
stated  by  him.  All  bonds  taken  upon  the  adjournment  "f  any 
cause  shall  be  good  and  valid  again.st  the  obligor  or  obligors, 
although  subsequent  adjournments  are  had  after  the  cxec:iti«»n 
of  such  bond  or  obligation. 
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1 19S.  Conclltlonii  may  1>e  flmpoaed. 

The  court  may  impose  upon  the  party  applying  for  an  adjoum- 
meut  such  conditions  as  to  it  may  seem  reasonable. 

L.  1882,  ch.  410.  §  13«6. 

i  190.  Attendance  of  'vrltnenses. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action,  on  the  demand  of  either  party,  shall  l>e  issunJ 
out  of  this  court  by  the  clerk  thereof,  in  the  district  in  whi<-h 
the  action  is  pending,  unless  otherwise  expr(*ssly  providwl  in  this 
act,  and  may  be  served  at  any  place  within  the  city  of  N«^w 
York.  The  subpoena  may  reciuire  the  witness,  except  as  other- 
wise expressly  prescribed  by  law,  to  brinjr  with  him  any  iKxtk 
or  paper,  relating  to  the  merits  of  the  action. 

C.  C.  P.,  I  2969;  L.  1882,  ch.  «0,  i  1370. 

f  107.  Ho-vr  imbpoena  Ber-red. 

A   subpoena    may   be   served    by   any   person    over   the    ape   of 
eighteen  years,  and  must  be  served  by  delivering  a  copy  thereof 
to  the  witness  personally,  and  by  paying  or  tendering  to  him  hi-* 
lawful  fee  of  twenty-five  cents  for  one  days  attendance  as  a  wit 
nes»s.  and  mileage  as  provided  by  the  code  of  civil  pro<'edure. 
C.  C.  P..  «  2970;  L.  1882.  oh.  410.  |  1.370. 

S  19H.  Warrant  of  nttacliment  affalnfit  dofanltinff  Tritnena. 

Where  it  is  made  to  appear,  to  the  satisfaction  qf  the  court,  by 
affidavit  or  other  proof,  that  a  person  duly  subpoenaed  to  atti'nd 
before  it  in  an  action,  has  refused  or  neglected  to  attend  as  a 
witness  in  obedience  to  the  subpoena,  and  no  just  cause  for  the 
neglect  or  refusal  is  shown  to  exist,  and  the  iierscm  is  not  privi- 
leged from  attendance  un«1er  any  statute  of  the  state,  and  the 
party,  in  whose  behalf  the  witn(»ss  was  subpoenaed,  or  hi* 
attorney,  makes  oath  that  the  testimony  of  the  witness  is  material, 
the  court  must  issue  a  warrant  of  attachment,  directed  jrenerally 
to  any  marshal,  for  the  purpose  of  compelling  the  attendance  of 
the  witness. 
C.  C.  P.,  5  2971. 

§  100.  Ho-vr  executed ;   feen  therenpon. 

Such  a  warrant  of  attachment  must  be  executed  in  tho  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  fi>T 
serving  it  must  ho  paid  by  the  person  against  whom  it  is  i5?sued, 
unless  he  shows  a  reasonable  excuse  to  the  satisfaction  of  the 
court,  for  his  omission  to  attend,  in  whieh  case,  the  party  pro- 
curing the  warnint  must  pay  them,  and  if  he  recovers  costs,  th<» 
amount  thereof  must  be  allowed  to  him  as  part  of  his  costs. 

C.  C.  P.,  §  2J)72. 

9  20O.  Defnulttnic  ^itnenH  liable  for  damaaren  and  peAaltr 
of  fifty  dollnrM. 

A  person  su)»pf>enaed.  as  prescribed  in  this  act,  who  neglects  or 
reftises  to  obey  Ihe  subpoena,  or  to  testify,  is  also  liable  to  the 
party,  in  whose  behalf  he  was  subpoenaed,  for  all  damages  ^rhich 
th(»  pnrty  snstsiins  )»y  re.'i«;on  of  his  neglect  or  refusal,  and  fifty 
dollars  in  addition  thereto,  and  is  subject  to  any  fine  or  punish- 
ment whieh  may  be  imposed  in  accordance  with  the  proTision  of 
section  eight  of  this  act. 
C.  C.  P.,  8  2979. 
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article:  second. 

Commission  to  take  testimony;  depositions. 

Sec.  2fJ5.  ColnmiMiou  to  take  tpstimony,  et  cetora. 

20C.  CommluBlon  on  cousont;   deposition  upon  oral  questions. 

207.  WlM'ti  and  how  commission  grHnted. 

208.  Adjournment  wborc  commission  granted. 

209.  How  executed  and  returned. 

210.  Certificate  of  e.Tecutlou. 

211.  Certlflcatt,  a  aufllclent  return, 

212.  When  doposltlon  may  be  suppresacd. 

213.  Deposition,  et  cetera,  evidence. 

214.  Ptoirer  of  commlfsflloners. 

215.  Receipt  of  clerk;  return  of  commission  by. 

216.  Deposition  to  take  testimony  conditionally. 

217.  Affidavit  on  application;  requirements  of. 

218.  Deposition  by  consent. 

219.  Order  for  examination. 

220.  Punishment  for  disobeying  order,  witness  fees. 

221.  Service  of  order. 

222.  Adjournment  of  examination. 

223.  Party  conUned  In  prison.  ^      ^       .       ji  i*!^^. 

224.  Rules  for  examination;   manner  of  taking  and  returning  deposition; 

refusal  of  p«*r8on  examined  to  answer. 

225.  Deposition  may  be  read  In  evidence;  when. 

226.  Effect  of  deposition. 

$205.  CommUiiioit  to  take  ie«tlmony,  et  cetera. 

Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  suraaions,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  boon  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  city  of  New  York,  is  material  in  the  prosecution  or 
defense  of  the  action,  the  court  may  award  a  commission  to  one 
or  more  competent  persons,  authorizinj?  them,  or  any  of  them  to 
examine  the  witness  under  oath,  upon  interroffatories  to  be 
settled  by  the  court,  or  by  written  afrreement  of  the  parties,  and 
indorsed  upon  or  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  the  witness,  and  to  return  the  same  by  mail, 
addressed  to  the  clerk  of  the  court. 

C.  0.  P..  I  2080;  L.  1882,  ch.  410.  §  1368. 

{206.  CommlBslon  on  conKent;  dcponition  npon  oral  quea- 
tions. 

If  both  parties  expressly  consent,  a  commission  may  issue  with- 
out written  interrogatories,  and  the  deposition  may  be  taken  upon 
oral  questions. 

C.  C.  P.,  §  2081;  L.  1882,  ch.  410,  §  1368. 

i  207.  When  anA  ho'vr  commliiBlon  srranted. 

The  commission  may  be  granted  by  the  court  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
suBimons,  or  uiK>n  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  prranted  at  any  tuiie 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  nftidavit,  that  three  days  written 
notice  of  the  application  has  been  served  upon  the  adverse  party, 
either  personally  or  by  .service  upon  the  attorney,  who  appeared 
for  him  before  tlje  court. 

0.  C.  P.»  f  2983;  L.  1882,  cb.  410,  S  1.S68. 
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8  208.  Adjoornment   i^rliere    ooininl«sion  arrantvd* 

Where  n  commisRion  is  j?rantod,  the  party  upon  whose  applica- 
tion it  is  iflsned,  is  entitled  to  such  an  adjournment  of  the  trial 
as  may  he  necessary  to  procure  the  commission  to  be  executed 
and  returned.  Subject,  however,  to  the  provisions  of  sections 
one  hundred  and  ninety-three  and  one  hundred  and  ninety-four  of 
this  act. 

C.  G.  P.,  8  2983;  L.  1882.  ch.  410,  8  1368. 

§  2O0.  HoDv  executed  and  returned. 

The  jwrson,  to  whom  a  commission  is  directed,  or  before  whom 
a  deposition  is  taken,  unless  otherwise  expressly  directed  in  the 
commission,  or  in  the  order  for  taking  the  depositions,  must 
exe(!Ute  the  commission,  or  the  order  as  follows: 

1.  lie  must  publicly  administer,  to  each  witness  examined,  an 
oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 
nothing;  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  most  be 
subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  ^rovi^i,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  'does  not  sur- 
render it,  a  copy  thereof,  must  be  annexed  to  the  deposition  to 
which  it  relates,  subscribed  by  the  witness  proving  it,  and  nmn- 
bered  or  otherwise  identified,  in  writing  thereupon,  by  the  com- 
missioner or  otiier  person  taking  the  deposition,  »*ho  must  snb- 
scribe   his   name  thereto. 

4.  The  coniniissioner,  or  person  taking  the  deposition,  must  stub- 
scribe  his  name  to  ejx'h  half  sheet  of  the  deposition,  and  he  mnst 
annex  all  the  depositions  and  exhibits  to  the  ctmimission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
lip  iHidcr  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  offlcial  residence. 

n.  If  there  is  a  direction,  on  the  commission,  or  in  the  order  to 
n'tiini  the  .same  through  the  post  office,  he  must  immo<iiatelT 
deposit  the  packet,  so  addressed,  in  the  post  office,  and  pay  the 
postnt'c  th<»reon. 

(1.  If  there  is  a  direction  on  the  commis.sion,  or  in  the  order,  tt> 
return  the  same  >>y  an  agent  of  the  party,  at  whose  instance  it 
was  issued  or  granted,  the  packet  so  addressed  must  be  delivered 
to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one 
or  more  of  them  may  execute  it,  as  prescribed  in  this  and  the 
next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each 
conimibision,  or  order  to  take  depositions,  authorized  by  this 
article. 

C.  C.  p..  H  010.  2084;  L.  1882,  ch.  410.  8  1368. 

S210    Certificate  of  execution.  • 

The  commissioner  or  other  person,  before  whom  one  or  mors 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
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tion,  a  certificate,  substantially  in  the  following  form,  the  blanks 
being  properly  filled  up: 

State  (or  territory)  of i 

County  (or  parish)  of f 

I do  certify  that the  wit- 
ness,   personally   appeared    before   me   on    the    day   of 

,  at    o'clock  in  the    noon,   at  the 

,  in  the  state  (or  territory)  of and  after 

being  sworn  (or  affirmed,  as  the  case  may  be),  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  indorse  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  subscribed 
my  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

And  I  further  certify  that appeared  in  behalf 

of    the    and   that    appeared 

in  the  behalf  of  the 

O.  C.  P.,  §  002;  L.  1882,  ch.  410,  |  1308. 

f  211.  Certificate,  a  ■nfficient  return. 

The  certificate  specified  in  the  last  section,  is  a  shfflcient  return 
to  a  commission. 

C.  C.  P.,  f  003;  L.  1882,  cb.  410,  |  1360. 

I  212.  When   deponltlon  may  be  ■nppressed. 

Where  it  appears,  by  affidavit  that  a  deposition  has  been 
improperly  or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena,  or  that  the  attorney 
for  either  party  has  practiced  any  fraud,  or  unfair  or  over- 
reaching conduct,  to  the  prejudice  of  the  adverse  party,  in  the 
course  of  the  proceedings;  an  order  for  the  suppression  of  the 
deposition,  may  be  made  by  the  court,  upon  the  application  of 
the  party  aggrieved,  upon  notice  to  the  adverse  party. 
C.  c.  P..  j  010. 

i  213.  Deposition,   et  cetera,   evidence. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
may,  unless  it  is  suppressed  as  proscribed  in  the  last  section,  be 
read  in  evidence  by  either  party.  It  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy,  or  substantial  competency,  of  a  question  put  to 
him,  or  of  an  auswcF  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 
C.  C.  P.,J011. 

f  214.  Po-vrer  of  contmlmilonerii. 

Whore  the  commission  is  executed  within  the  state,  the  com- 
missionor,  or  if  there  are  two  or  more,  a  majority  of  them,  have 
the  sam?  powor  to  issue  a  subpoona,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an 
acti<m  ponding  before  him. 

C.  C.  P.,  5  2087. 
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I21CS.  Receipt  of  clerk;  rctarn  of  commlnsioit  by. 

The  clerk  of  the  court  in  the  district  in  which  the  action  is 
pending?,  must  on  receiving  the  package,  containing  the  commis- 
sion, transmitted  to  him  by  mail  or  otherwise,  open  and  tiie  iL 
indorsing  thereupon  the  date  of  his  so  doing.  It  must  remain  c«:i 
file  with  him,  until  the  trial;  but  either  party  is  entitled  to  insr'«^ 
it  on  file. 

r.  O.  P.,  §  20S6. 

i  21G.  Deponltlon  to  take  teMtlmony  condttlonallx* 

Either  party  to  an  action  pending  in  the  nniuicipal  court  in?? 
apply  in  the  district  in  which  the  action  is  pending,  for  an  o^J*'f 
to  have  the  testimony  of  any  witness  who  is  about  to  def^ui 
from  the  city  of  New  York,  and  will  probably  continue  ab5i»*Bt 
wh(»n  the  testimony  is  required,  or  is  so  sick  or  infirm  as  to  afF'•^l 
reasonable  ground  to  believe  that  he  will  not  be  able  to  att»»iH? 
the  trial;  or  that  any  other  special  circumstnnees  exist  whict 
render  it  proper  that  he  be  examined  as  prescribed  in  this  arti«-k. 
taken  conditionally  to  be  used  on  the  trial  of  such  action,  subjt.'ft 
to  the  provisions  of  this  article. 

L.  1882.  ch.  410,  §  13(J0. 

1 217.  Alll<1avlt   on  applicntflont  re<iQ<reineAts    of. 

The  party  desiring  to  take  a  deposition,  as  prescribe*!  in  tbe 
last  section,  mu^st  present  to  the  court  in  the  district  in  which  tke 
actjon  is     pendmg,  an  affidavit  showing: 

1.  The  title  and  nature  of  the  action.  The  name  and  rf»!dd<»ii«7P 
of  the  person  to  be  examined.  That  the  testimony  of  surh  petwni 
is  ninterinl  and  necessary  for  the  party  making  siic-h  applicmtitia 
or  for  the  prosecution  or  defense  of  such  action. 

2.  That  the  person  to  be  examined  is  alM)ut  to  depart  from  the 
city  of  New  York,  or  that  he  is  so  sick  or  infirm  ns  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attpoj 
the  trial,  or  that  any  other  special  circumstances  exist  whir^ 
remler  it  proper  that  he  should  be  examined,  as  presorilK>d  in  thi^ 
chapter:  but  this  subdivision  does  not  apply  to  a  case  Tvher^  th** 
person  to  be  examined  is  a  party  to  the  action,  except  in  the  ca.^ 
of  sickness  or  infirmity. 

3.  If  the  party  soui^ht  to  be  examined  is  a  eori>oration.  thi» 
affidavit  shall  state  the  name  of  the  officers  or  directors  thermit, 
or  any  of  them  whose  testimony  is  necessary  and  material,  r»r 
the  books  and  papers  as  to  the  contents  of  which  an  exauiinatktf 
or  ifisi)ection  is  desired,  and  the  order  to  be  mn<1e  in  r»'spef 
thereto.  Hhall  direct  the  examination  of  such  persons  and  th^ 
production  of  such  books  and  papers. 

C.  C.  P.,  §  S72. 

1 218.  DopoHltlon  by  connent. 

The  parties  to  an  action  may  stipulate  in  writing  that  an  order 
specified  in  section  two  hundred  and  sixteen  of  this  .ict  mar  1»»? 
grant(Ml.  In  which  ease  an  affidavit,  as  required  by  the  prtvredinf 
sections  shall  not  be  necessary.  But  this  section  does  not  apply 
to  a  case  where  the  person  to  be  examined  is  confined  in  a  prisrm 
or  jail  within  the  state. 

C.  O.  P.,  i  879. 
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9  219.  Order  for  examination. 

The  court  to  whom  an  aflidavit  is  presented,  as  provided  in  sec- 
tion two  hundred  and  seventeen  of  this  act,  may,  if  the  opposing 
party  or  his  representiitive  is  not  present,  require  that  a  reason- 
able notice  of  the  application  be  given,  or  may  act  on  the  applica- 
tion at  the  time  of  such  presentation*  and  must  grant  an  order 
for  the  taking  of  the  deposition,  if  satisfied  of  the  truth  of  the 
matter  states!  in  the  affidavit,  and  may  in  his  discretion  designate 
and  limit  the  particular  matters  on  which  the  examination  is  to 
be  ooaducted.  The  order  may  require  that  the  examination  be 
conducted  before  the  court,  at  the  time  fixed,  or  may  permit  such 
examination  to  be  conducted  at  the  place 'where  the  person  to  be 
examined  is  at  the  time  fixed  for  said  examination.  Where  the 
deposition  is  not  taken  in  court,  the  order  may  permit  the  exam- 
ination of  the  person  making  the  deposition  to  proceed  after 
having  been  sworn  before  an  officer  authorized  to  take  and  admin- 
ister oaths. 

C.  C.  p.,  9  873. 

§  220.  Pnnliilinient  for  dlsolpeTinflr  order)  'wlimess  fee«» 

"Witnesses  fees,  as  provided  in  this  act,  for  attendance  upon  a 
trial,  must  bo  paid  or  tendered  when  the  order  is  served  upon  the 
pnrty  or  other  person  required  to  attend.  If  the  party  or  persons 
so  served  fails  to  obey  the  order  his  attendance  may  be  compelled, 
and  he  may  be  punished  in  like  manner,  and  the  proceedings 
thereon  are  the  same,  as  if  he  failed  to  obey  a  subpoena,  issued 
from  the  municipal  court. 

c.  c.  P..  $  874. 

$  221.  Service   of  order. 

A  copy  of  the  order  and  of  the  aflSdavit  upon  which  it  was 
.eranted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action,  in  like  manner  as  a  paper  in  the  action;  or  if  a  party  has 
not  appeared  in  the  action  they  must  be  served  upon  him  as 
directed  by  the  order. 
C.  C.  P.,  §  876. 

8  222.  Adjournment   of  examination. 

The  court  may  upon  good  cause  shown  adjourn  the  time  for 
taking  said  examination  within  the  limitations  and  provisions  of 
this  act  applying  to  adjournments. 

[New.] 

S223.  Party   confined   in   prison. 

Where  the  party  or  other  porson  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde- 
meanor or  felony,  that  fact  must  be  stated  in  the  affidavit,  and 
his  deposition  may  be  taken  as  prescribed  in  the  foregoing  sections 
as  if  he  was  not  so  confined,  except  that  in  such  a  case  the 
granting  or  refusing  the  order  is  always  in  the  discretion  of  the 
court.  The  order  must  require  the  production  of  the  prisoner  by 
the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or  jail,  but 
it  may  prescribe  such  regulations  and  restrictions  with  respect 
thereto  as  the  court  deems  proper. 
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$  814.  Bu1«s  for  examination?  manner  of  taldn^  and  retamtas 
deposition;  refosal  of  pemon  examined  to  ans-irer. 

The  deposition,  shall  be  in  the  form  of  question  and  answer, 
and  when  completed  must  be  carefully  read  to  and  subsi-riUd  by 
the  person  examined;  and  within  three  days  thereafter,  uu'.?>j< 
sooner  required  by  the  order,  must  be  filed  in  the  officii  of  tb* 
clerk  of  the  district  in  which  the  action  is  pending,  together  with 
the  stipulation  or  the  affldavit  on  which  the  order  was  granted: 
and  proof  of  the  service  of  the  order  and  of  the  affldarit.  If 
upon  an  examination,  the  person  examined  refuses  to  ans-TW 
that  fact  must  be  reported  to  the  court,  which  must  determine 
whether  the  question  Vas  relevant  and  the  witness  bourd  to 
answer. 

C.  C.  P.,  I  880. 

f  2d5.    Deposition  vomj  be  read  in  evidence;  when. 

The  deposition  may  be  read  in  evidence  by  either  party  at  tbe 
trial  of  the  action,  if  it  be  satisfactorily  proved  that  the  wim*«R 
is  dead  or  is  unable  to  personally  attend  by  reason  of  his  iiisaniir. 
sickness  or  other  infirmity,  or  that  be  is  confined  in  a  prison  *' 
jail,  or  that  he  has  been  and  is  absent  from  the  city  of  New  TnrL 
so  that  his  attendance  could  not,  with  reasonable  dilisem-e  U 
compelled  by  subpoena. 

G.  C.  P.,  II  881,  688. 

%  826.    KiTect  of  deposition. 

The  deposition,  so  read  in  evidence  has  the  sam«»  ffToot,  and  do  - 
other,  as  the  oral  testimony  of  the  witness  would  have:  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  i«» 
the  relevancy  or  substantial  competency  of  a  question  ynu  to  hiia. 
or  of  an  answer  given  by  him,  may  be  made  as  if  the  witn««s^ 
was  then  personally  examined  and  without  being  noted  npon  tke 
deposition. 
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TITLE   VT. 
Trial;  trial  jurors. 

Sec.  230.  Issue  of  fart  nnd  law:  Judgment  within  what  time  to  be  rendered. 

231.  Trial  by  jury;  drawing  the  jury. 
232.  Court  may  dlnn-t  trial  by  Jury;  when. 

Lo3.  Trial  juror**;  list  of  to  be  fuml«bod  clerk  of  each  dlstrlrt. 

2o4.  Jury  of    twelve;   when. 
235.  How   jury   Kummoneil;   nottw. 

L36.  Talesmen. 

L37.  BallotH   of   Juror»t    Humrooned    but    not   drawn. 

238.  Adjouniuioiits   after  return  of  jury. 

i.S9.  Veidlct;    n^iulsltM. 

244i.  Swearing   tlio   jury. 

241.  SubnilsHiou  of  a  controversy  u|ion  facts  admitted. 

242.  Papers  to  be  filed. 

1.43.  Snbsetiuent  proceedings  regulated. 


If  230.  IfiMne  of  fact  and  law;  JudRrmeiit  within  what 
time   to  be  rc^ndered. 

UpOD  the  issue  of  fact  joined,  if  a  jury  trial  be  not  domauiled, 
as  reqiiir(Hl  by  this  act,  the  court  must  bear  the  evidence,  and 
decide  all  questions  of  fact  and  law,  and  render  judgment  accord- 
ingly within  fourteen  days  from  the  time  the  same  i^  submitted 
for  that  purpose,  except  when  the  defendant  is  under  arrest,  and 
has  not  fciven  security  for  his  appearance;  in  such  case  the  court 
shall  render  judjjment  immediately  after  the  close  of  the  trial, 
and  except  wliere  further  time  is  griven  by  the  consent  of  parties 
or  their  attorneys.  All  issues  of  law  shall  be  heard  and  decidrd 
by  the  court,  without  a  jury. 

L.  1882.  cb.  410,   |  1384. 

I   281.   [Am*d^  1908.]    Trlnl  by  Jury;  drawing   the  Jnry. 

At  any  time  when  an  issue  of  fact  is  joined,  oitheF  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining 
of  issue,  a  jury  trial  is  waived.  The  party  demanding  a  trial  by 
jury  shall  forthwith  pay  to  the  clerk,  the  sum  of  four  dollars 
and  fifty  cents.  In  default  of  which  payment  the  court  sh!vU^)ro- 
ceed  as  if  no  demand  for  trial  by  jury  had  been  made.  '  the 
moneys  so  received  shall   be  applied  as  far  as  necessa  the 

payment  of  the  lawful  fees  of  the  server  for  summonii  jUrors 
and  a  fee  of  twenty -five  cents  to  each  juror  for  each  -ase  in 
which  he  shall  serve  as  a  juror  such  payment  to  be  made  to 
him  by  the  clerk  at  the  end  of  the  trial  of  such  case.     When  a 
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jury  trial  is  demanded,  the  trial  of  the  case  may  be  adjourned 
within   the  limitations  provided  in  this  act,   until   the  time  fi^ed 
for   the   attendance   of  a  jury.      In  each  si)ecial   proceeding   and 
action  in  which  a  jury  trial  is  to  be  had,  unless  such  trial  is  to 
be  had  in  a   part  dcsi^'nated   for  jury  trials,   the  clerk   must  in 
the  presence  of  a  justice  of  the  court  draw  twelve  persons  from 
the  undrawn  jury  box,  and  deliver  the  list  there<»f  to  a  niarshaL 
or  to   a   per-son   deputed   by   the  court  for  that  purp'^s'^**    with   a 
written  or  printed  notice,  directed  to  each  person  named   in  the 
list,  requirinjf  nim  to   attend   as   directed   as  a   juror,  at   a   time 
and  part  specified  therein,  out  of  which  number  six  of  the  per- 
sons  atteudingr  shall   be  drawn   to  try   the  cause,  provide«l   thai 
number    appear.      In    each    part    desipruated    for   jury    trials    the 
clerk  in  the  presence  of  a  just  ire  of  the  court  shall  each  month 
draw  from  the  undrawn  jury  box  the  names  of  thirty-six  jurors, 
and    a   minute   of   such   drawing   containini;   the   names    and   ad- 
dresses of  the  jurors  so  drawn   shall  bo  made  and   certified   by 
such  clerk  and  the  justice  in  whose  presence  the  same  are  drawn, 
Such  jurors  shall  constitute  the  panel  of  jurord  for  the  month 
succeedinp;  that  in  which  they  are  drawn  and  for  the  part   f«>r 
which  they   are  so  drawn,  and   the  clerk  in  the  part  for   which 
said  jurors  are  drawn  shall  deliver  to  a  marshal  or  to  a   person 
deputed  by  the  court  for  that  purpose  a  written  or  printed  notice 
directed  to  each  juror  so   drawn   requiring   him   to   attend   as  a 
juror  at  such  part  at  a  time  spe<*i(ied  therein.     Separate  ballots 
•containing   the   names   and    addresses   of   each   of   the  jurors   so 
drawn  shall  be  placed  in  a  ballot  box  from  which,  at  the  trial 
thereof,  six  of  the  jurors  shall  be  drawn  to  try  each  action  triable 
by   jury   in   that   part   during   the   month   for  which   said   jur»>rs 
are  drawn.     No  juror  shall  be  required  to  attend  for  service  or 
allowed  to  serve  more  than  ten  days  in  any  one  month.     At  any 
time   the   justice   pr<»siding   in   a   part   designated   for  jury   trials 
may  direct  an  additional  number  of  jurors  to  be  drawn  for  serrice 
in  the  month  and  in  the  part   in  which  he  is  presiding.     Such 
order  must  specify  the  number  of  additional  jurors  to  be  drawn 
and  such  jurors  must  bo  drawn  and  a  minute  of  their  drawing  be 
made  and  certified  and  they  shall  be  empanelled  on  trials  in  the 
same  manner  as  is  above  provided  aa  to  the  jurors  drawn  for  each 
month.     No  person  shall  be  allowed  to  serve  as  a  juror  on  any 
trial  in  the  boroughs  of  ^lanhattan  and  the  Bronx  whose  name  is 
not  on  the  list  of  trial  jurors  selected  by  the  commissioner  of  jurors 
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for  the  district  in  which  niid  the  period  dnrinff  which,  the  trial 

is  had.     The  cicrlv  in  each  part  in   the  boroughs  of  Manhattan 

and  the  Bronx  shall  on  or  before  the  fifteenth  day  of  each  month 

return  to  tI:o  commissioner  of  jurors  of  the  county  of  New  York 

a  certified  copy  of  tlie  minutes  of  each  drawing  of  jurors  in  his 

part  during  the  i)recoding  month   and  shall  also  certify  to  said 

commissioner  the  number  of  days  each  such  juror  attended  for 

the  purpose  of  serving,  the  number  of  days  he  actually  served 

and  the  name  of  each  such  jnior  who  was  excused  or  discha^'pf*<^ 

with  the  reason  therefor,  and  the  name  of  each  such  juror  notified 

who  did  not  attend  or  serve  and  the  name  of  each  such  juror  fined 

and  how  the  notice  to  attend  was  served  upon  the  delinquent  and 

the  date  and  amount  of  his  fine  unless  the  same  has  been  remitted, 

in  order  that  the  same  proceedings  may  be  had  as  in  the  case  of  a 

delinquent  juror  in  a  court  of  record.     The  board  of  aldermen  of 

the  city  of  New  York  may  direct  that  a  sum,  not  exceeding  two 

dollars  in  addition  to  the  fees  of  jurors  prescribed  in  this  section, 

or  in  any  other  statutory  provision,  be  allowed  to  each  trial  juror 

for  edch  day's  attendance  at  a  term  of  the  municipal  court  of  the 

city  of  New  York.     The  amount  bo  paid  must  be  raised  in  the 

same  manner  as  other  city  charges  are  raised. 

C.    C.   p..    S  2900:   L.   1882,   ch.  410,    fi   1372.     Am'd  by  L.   1008.   ch.   4:M. 
In  effect  Sept.  1.  1908. 

g  232.  Court  may  direct  trial  by  Jnry;  wben. 

When  an  issue  of  fact  has  been  joined  in  an  action  or  special 
proceeding,  and  a  trial  by  jury  has  not  been  demanded,  the  court 
may,  in  its  discretion,  at  any  stage  of  the  action  or  proceeding, 
direct  that  a  trial  thereof  be  had  by  jury,  and  a  trial  by  jury 
shall  thereupon  be  had  in  the  same  manner  as  though  either  of 
the  parties  had  demanded  it,  and  the  court  shall  require  the  fees 
for  the  jurors  and  for  summoning  them,  to  be  paid  by  plaintiff 
and  taxed  as  part  of  the  coats.  If  after  a  trial  shall  have  been 
had  before  the  court,  without  a  jury,  the  judge  shall,  within 
fourteen  days  after  the  submission  of  the  case  or  proceeding, 
certify  that  the  evidence  is  of  such  a  conflicting  nature  that  he 
has  been  unable  to  determine  the  issue  of  fact,  and  that  he  deems 
it  proper  that  the  same  should  be  tried  by  jury,  he  may,  by  order 
set  the  same  down  for  trial  by  a  jury  for  a  day  not  more  than 
fight  days  from  the  time  of  the  making  of  the  order,  and  there- 
upon the  action  or  proceeding  shall  be  continued  in  court,  and 
tried  by  jury  as  hereinbefore  provided  in  the  case  where  a  trial, 
by  jury  is  ordered  by  the  court  before  the  trial. 

L.    1882.   ch.   410,   §    1372. 
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I  lOS.  Condltloim  may  be  Imposed. 

Tho  court  may  impose  upon  the  party  applying  for  an  adjoum- 
meut  such  conditions  as  to  it  may  seem  reasonable. 

L.  1882,  cb.  410,  §  1366. 

8 180.  Attendance  of  fvltnesses. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action,  on  the  demand  of  either  party,  shall  be  issued 
out  of  this  court  by  the  clerk  thereof,  in  the  district  in  which 
the  action  is  pending,  unless  otherwise  expressly  provided  in  this 
act,  and  may  be  served  at  any  place  within  the  city  of  New 
York.  The  subpoena  may  require  the  witness,  except  as  other- 
wise expressly  prescribed  by  law,  to  bring  with  him  any  book 
or  paper,  relating  to  the  merits  of  the  action. 

C.  C.  P.,  8  2000;  L.  1882,  ch.  410,  {  1370. 

f  107.  HoTT  iinbpoena  aer-red* 

A   subpoena    may   be   served    by   any   person   over   the   age   of 
eighteen  years,  and  must  be  served  by  delivering  a  copy  thereof 
to  the  witness  personally,  and  by  paying  or  tendering  to  him  his 
lawful  fee  of  twenty-five  cents  for  one  days  attendance  as  a  wit 
nebs.  and  mileage  as  provided  by  the  code  of  civil  procedure. 

O.  C.  P.,  §  2970;  L.  1R82.  oh.  410,  fi  1370. 

S  198.  Warrant  of  nttacliment  aicalnKt  dofanltlnff  witnewa. 

Where  it  is  made  to  ap|>ear,  to  the  satisfaction  qf  the  court,  by 
affidavit  or  other  proof,  that  a  person  duly  subpoenaed  to  attend 
before  it  in  an  action,  has  refused  or  neglected  to  attend  as  a 
witness  in  obedience  to  the  subpoena,  and  no  just  cause  for  the 
neglect  or  refusal  is  shown  to  exist,  and  the  person  is  not  privi- 
legcni  from  attendance  under  any  statute  of  the  state,  and  the 
party,  in  whose  behalf  the  witness  was  subpoenaed,  or  his 
attorney,  makes  oath  that  the  testimony  of  the  witness  is  raaterial, 
the  court  must  issue  a  warrant  of  attachment,  directed  generally 
to  any  marshal,  for  the  purpose  of  compelling  the  attendance  of 
the  witness. 
C.  C.  P..  8  2971. 

8109.  Ho-vr  executed;    feeii   thereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
serving  it  must  be  paid  by  the  person  against  whom  it  is  issued, 
unless  he  shows  a  reasonable  excuse  to  the  satisfaction  of  the 
court,  for  his  omission  to  attend,  in  whieh  case,  the  party  pro- 
curing the  warrant  must  pay  them,  and  if  he  recovers  costs,  the 
amount  thereof  must  be  allowed  to  him  as  part  of  his  costs, 
c.  c.  P.,  8  2972. 

8  20O.  Defanltlnic  ^vltnenn  liable  for  dantn«res  and  penaltr 
of  fifty  dollnrM. 

A  person  subpoenaed,  as  prescribed  in  this  act,  who  neglects  or 
refiises  to  oliey  the  subpoena,  or  to  testify,  is  also  liable  to  the 
party,  in  whose  behalf  he  was  subpoenaed,  for  all  damages  which 
the  party  sustains  by  reason  of  his  neglect  or  refusal,  and  fifty 
dollars  in  addition  thereto,  and  is  subject  to  any  fine  or  punish- 
ment which  may  be  imposed  in  accordance  with  the  provision  of 
section  eight  of  this  act. 

O.  C,  P.,  8  2»79. 
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ARTICLB  SECOND. 

Commission  to  take  testimony;  depositions. 

Sec.  205.  Ck)mmi88iou  to  tako  tostimony.  et  cotora. 

206.  Coiuiiilssluu  ou  oonwDt;   dop^mltion  upon  oral  questions. 
2CJ7.  Wh<»n  ami  how  commlsMon  srHntcd. 

208.  Adjonrament  where  coDimlssion  granted. 

209.  How  executed  and  returned. 

210.  Certificate  of  execution. 

211.  Certlflcatt,  a  sufficient  return. 

212.  When  deposition  may  b<'  suppresucd. 

213.  Deposition,  ot  cetera,  evidence. 

214.  Power  of  commissioners. 

21  St.  Receipt  of  dork;  return  of  commission  by. 
210.  Dejtositlon  to  take  testimony  conditionally. 

217.  Affidavit  on  application;  requirements  of. 

218.  Deposition  by  consent. 

219.  Order  for  examination. 

220.  Funliihment  for  disobeying  order,  witness  fees. 

221.  Service  of  order. 

222.  Adjournment  of  examination. 
22.3.  Party  confined  In  prison. 

224.  Rules  for  examination;   manner  of  taking  and  returning  deposition; 

refnsHl  of  p«>r8on  faamined  to  answer. 

225.  Deposition  may  be  read  in  evidence;  when. 
220.  EflTect  of  deposition. 

I206.  Comminnloii   to  take  teMtlmonr,  et  cetera. 

Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  summons,  or  has  failed  to  an.swer  the  complaint,  or  where 
an  is.sue  of  fact  ha.s  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  city  of  New  York,  i»  material  in  the  prosecution  or 
defense  of  the  action,  the  court  may  award  a  commission  to  one 
or  more  competent  persons,  authorizin;:  them,  or  any  of  them  to 
examine  the  witness  under  oath,  upon  interrogatories  to  be 
settled  by  the  court,  or  by  written  aj2:reement  of  the  parties,  and 
indorsed  upon  or  annexed  to  the  commission;  to  take  and  certify 
the  derwsition  of  the  witness,  and  to  return  the  same  by  mail, 
addressed  to  the  clerk  of  the  court. 

C.  G.  P..  I  2080;  L.  1882,  ch.  410,  i  1368. 

9  200.  Commlsiilon  on  conKont;  deponltlon  npon  oral  qnea- 
tlons. 

If  both  parties  expressly  consent,  a  commission  may  issue  with- 
out written  interrogatories,  and  the  deposition  may  be  taken  upon 
oral  questions. 
C.  C.  P.,  i  2081;  L.  1882,  ch.  410,  §  1368. 

%  207.  When  and  ho'vr  eommlssion  grranted. 

The  commission  may  be  granted  by  the  court  without  notice, 
npon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
HUHuuuns,  or  uiwn  the  application  of  either  party,  made  at  the 
time  of  tlie  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  afHdavit.  that  three  days  written 
notice  of  the  application  hns  been  served  upon  the  adverse  party, 
either  personally  or  by  service  upon  the  attorney,  who  appeared 
for  him  before  tlje  court. 

C.  C.  v.,  f  2983;  L,  1882,  ch.  410.  S  1.368. 
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iHOR,  Adjournment   -where    conimiMsion   arranted. 

Where  a  commission  is  granted,  the  party  upon  whose  applica- 
tion it  is  issued,  is  entitled  to  such  an  adjournment  of  the  trial 
as  may  be  necessary  to  procure  the  commission  to  be  executed 
and  returned.  Subject,  however,  to  the  provisions  of  sections 
one  hundred  and  ninety-three  and  one  hundred  and  ninety-four  of 
this  act. 

G.  C.  p..  I  2983;  L.  1882,  ch.  410.  i  1368. 

§  ^OO.  HoTF  executed  and  returned. 

The  ixTson,  to  whom  a  commission  is  directed,  or  before  whom 
a  deposition  is  taken,  unless  otherwise  expressly  directed  Iti  the 
commission,  or  in  the  order  for  taking  the  depositions,  mast 
execute  the  commission,  or  the  order  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined,  an 
oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  examined. 

2.  He  muHt  reduce  the  examination  of  each  witness  to  writinjc. 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must  be 
subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  aod  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  'does  not  sur- 
render it,  a  copy  thereof,  must  be  annexed  to  the  deposition  to 
which  it  relates,  subscribed  by  the  witness  proving  it,  and  num- 
bered or  otherwise  identified,  in  writing  thereupon,  by  the  com- 
missioner or  other  person  taking  the  deposition,  .vho  must  sub- 
scribe his  name  thereto. 

4.  The  c<nnniissioiier,  or  person  taking  the  deposition,  must  sub- 
scriVie  his  name  to  each  half  sheet  of  the  deposition,  and  he  must 
annex  all  the  depositions  and  exhibits  to  the  commi.<«sion.  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

r>.  If  there  is  a  direction,  on  the  commission,  of  in  the  order  to 
rrturn  the  same  through  the  post  office,  he  must  immediately 
di'posit  the  packet,  so  addressed,  in  the  post  office,  and  paj'  the 
post. -lire  th(»reon. 

(».  If  there  is  a  direction  on  the  commission,  or  in  the  order,  to 
return  the  same  by  an  agent  of  the  party,  at  who.se  instance  it 
was  issuiMl  or  granted,  the  packet  so  addressed  must  be  delivered 
to  the  ag<'nt. 

7.  AVhere  a  commission  is  directed  to  two  or  more  persons,  one 
or  more  of  them  may  execute  it.  as  prescribed  in  this  and  the 
next   section. 

:V  copy  of  this  and  of  the  next  section  mast  be  annexed  to  each 
commission,  or  order  to  take  depositions,  authorhBed  by  this 
article. 

G.  C.  p.,  n  010,  2084;  L.  1882.  ch.  410.  8  1868. 

«  210    Certificate  of  execution*  « 

The  coniniissioner  or  other  person,  before  whom  one  or  mors 
depositions  arc  taken,  must  subscribe,  and  annex  to  each  depoBi- 
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tion,  a  certificate,  substantially  in  the  following  form,  the  blanks 
being  properly  filled  up: 

State  (or  territory)  of i 

County  (or  parish)  of J 

I, do  certify  that the  wit- 
ness,  personally    appeared   before   me   on    the    day   of 

,   at    o'clock  in  the    noon,   at  the 

,  in  the  state  (or  territory)  of ,  and  after 

being  sworn  (or  affirmed,  as  the  case  may  be),  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  indorse  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  subscribed 
my  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

And  I  further  certify  that appeared  in  behalf 

of   the    and   that    appeared 

in  the  behalf  of  the 

O.  C.  P.,  I  002;  L.  1882,  ch.  410,  |  1360. 

1211.  Certlflcate,  a   safllGlent  return. 

The  certificate  specified  in  the  last  section,  is  a  stifflcient  return 
to  a  commission. 
O.  C.  F.,  §  003;  L.  1882,  ch.  410,  §  1360. 

i  212.  When  depoiiltlon  may  be  suppressed. 

Where  it  appears,  by  affidavit  that  a  deposition  has  been 
improperly  or  irregtilarly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena,  or  that  the  attorney 
for  either  party  has  practiced  any  fraud,  or  unfair  or  over- 
reaching conduct,  to  the  prejudice  of  the  adverse  party,  in  the 
course  of  the  proceedings;  an  order  for  the  suppression  of  the 
deposition,  may  be  made  by  the  court,  upon  the  application  of 
the  party  aggrieved,  upon  notice  to  the  adverse  party. 

C.  c.  P.,  s  010. 

§213.  Deposition,   et  cetera,   e^vldenee. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
may,  unless  it  is  suppressed  as  prescribed  in  the  last  section,  be 
read  in  evidence  by  either  party.  It  has  the  same  efifect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy,  or  substantial  competency,  of  a  question  put  to 
him,  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 
C.  c.  P.,  sou. 

I  214.  Pofver  of  commissioners. 

"Whore  the  commission  is  executed  within  the  state,  the  com- 
missioner, or  if  there  are  two  or  more,  a  majority  of  them,  have 
the  Hi\m?  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an 
action  pending  before  him. 

C.  C.  P.,  i  208T. 
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|21C(.  Receipt  of  clerk;  return  of  commission  bT« 

The  clerk  of  the  court  in  the  district  iji  wliLch  the  action  b 
pendiiij?,  must  on  receiving  the  package,  containing  the  conimi?^ 
sion,  transmitted  to  him  by  mail  or  otherwise,  open  nnd  tile  it, 
indorsing  thereupon  the  date  of  his  so  doing.  It  must  remain  on 
file  with  him,  until  the  trial;  but  either  party  is  entitled  to  inspect 
it  on  file. 

C.  O.  P.,  §2986. 

S  210.  Deposition  to  take  testimony  condltlonAlly. 

Either  party  to  an  action  pending  in  the  municipal  court  in«T 
apply  in  the  district  in  which  the  action  is  pending,  for  an  order 
to  have  the  testimony  of  any  witness  who  is  about  to  depart 
from  the  citj'^  of  New  York,  and  will  probably  continue  absent. 
when  the  testimony  is  required,  or  is  so  sick  or  infirm  as  to  afford 
reat*onable  gromid  to  believe  that  he  will  not  bo  able  to  attend 
the  trial;  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  be  examined  as  prescribed  in  this  article, 
taken  conditionally  to  be  used  on  the  trial  of  such  action,  subject 
to  the  provisions  of  this  article. 
L.  1882,  ch.  410,  S 13G9. 

1 217.  Afllcla-rlt   on  application)  requirements   of* 

The  party  desiring  to  take  a  deposition,  as  prescribed  in  the 
last  section,  mu^st  present  to  the  court  in  the  district  in  which  the 
actjon  is     pendmg,  an  affidavit  showing: 

1.  The  title  and  nature  of  the  action.  The  name  and  residence 
of  the  person  to  be  examined.  That  the  testimony  of  such  person 
is  material  and  necessnry  for  the  party  making  such  application 
or  for  the  prosecution  or  defense  of  such  action. 

2.  That  the  person  to  be  examined  is  alx>ut  to  depart  from  the 
city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  or  that  any  other  special  circumstancos  exist  which 
render  it  proper  that  he  should  be  examined,  as  prescribed  in  this 
chapter;  but  this  subdivision  does  not  apply  to  a  case  wh'^re  the 
person  to  !)e  examined  is  a  party  to  the  action,  except  in  the  case 
of  sickness  or  infirmity. 

3.  If  the  party  sought  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  name  of  the  officers  or  directors  thereof, 
or  any  of  them  whose  testimony  is  necessary  and  material,  or 
the  books  and  papers  as  to  the  contents  of  which  an  examination 
m-  insi>ecticMi  is  desired,  and  the  order  to  be  made  in  r»*si>*^et 
thereto,  shall  direct  the  examination  of  such  persons  and  the 
production  of  such  books  and  papers. 

C.  C.  P.,  S  872. 

if  218.  Deposition  by  consent. 

The  parties  to  an  action  may  stipulate  in  writing  tDat  an  order 
specific  in  section  two  hundred  and  sixteen  of  this  act  may  l>e 
grjintod,  in  which  case  an  affidavit,  as  required  bj-  the  pr(M?eding 
sections  shall  not  be  necessary.  But  this  section  does  not  apply 
to  a  cnse  whore  the  person  to  be  examined  is  confined  in  a  prison 
or  jail  within  the  state. 

O.  O,  p..  f  879. 
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S219,  Order  for  examination. 

The  court  to  whom  an  afiidavit  is  presented,  as  provided  \n  sec- 
tion two  hundred  and  seventeen  of  this  act,  niaj-,  if  the  opposing 
party  or  his  representiitive  is  not  present,  require  that  a  reason- 
able notice  of  the  application  he  given,  or  may  act  on  the  applica- 
tion at  the  time  of  such  presentation,  and  must  grant  an  order 
for  the  taking  of  the  deposition,  if  satisfied  of  the  truth  of  the 
matter  stated  in  the  affidavit,  and  may  in  his  discretion  designate 
and  limit  the  particular  matters  on  which  the  examination  is  to 
be  coEiducted.  The  order  may  require  that  the  examination  be 
conducted  before  the  court,  at  the  time  fixed,  or  may  permit  such 
examination  to  be  conducted  at  the  place 'where  the  person  to  be 
examined  is  at  the  time  fixed  for  said  examination.  Where  the 
deposition  is  not  taken  in  court,  the  order  may  permit  the  exam- 
ination of  the  person  making  the  deposition  to  proceed  after 
having  been  sworn  before  an  officer  authorized  to  take  and  admin- 
ister oaths. 

C.  C.  P.,  §873. 

§  220.  Ponlshntent  for  dlsolvcylngr  order;  frltnesa  fees. 

Witnesses  fees,  as  provided  in  this  act,  for  attendance  upon  a 
trial,  must  be  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  other  person  required  to  attend.  If  the  party  or  persons 
so  served  fails  to  obey  the  order  his  attendance  may  be  compelled, 
and  he  may  be  punished  in  like  manner,  and  the  proceedings 
thereon  are  the  same,  as  if  he  failed  to  obey  a  subpoena,  issued 
from  the  municipal  court. 

c.  C.  P.,  §  874. 

f  221.  Service   of  order. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was 
granted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action,  in  like  manner  as  a  paper  in  the  action;  or  if  a  party  has 
not  appeared  in  the  action  they  must  be  served  upon  him  as 
directed  by  the  order. 

C.  c.  P.,  8  875. 

I  222.  Adjournment   of  examination. 

The  court  may  upon  good  cause  shown  adjourn  the  time  for 
taking  .said  examination  within  the  limitations  and  provisions  of 
this  act  applying  to  adjournments. 
[New.] 

S  223.  Party   confined   In   prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a   prison   or  jail   within  the   state,   under  sentence   for   a   misde-  '*^e 
meanor  or  felony,  that  fact  must  be  stated  in  the  affidavit,  andrors 
his  deposition  may  be  taken  as  prescribed  in  the  foregoing  sectioi.se  in 
as   if   he   was   not   so   confined,   except   that  in   such   a   (*ase   ♦j^^^g '  |^^^ 
granting  or  refusing  the  order  is  always  in  the  discretion  '^"wk^u 
court.    The  order  must  require  the  production  of  the  prip  ' 
the  person  in  rhnrge  of  the  prison  or  jail,  at  the  prison  or 
it  may  prescribe  such   regulations   and  restrictions   W' 
thereto  as  the  court  deems  proper.  • 

C.0.P..I«7.  ^3^^ 
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I  SI  4.  Boles  for  •xmrninmiion;  manner  of  taking  and  retomlag 
deposition;  reftual  of  person  examined  to  answer. 

The  deposition,  shall  be  in  the  form  of  question  and  answer, 
ond  when  completed  must  be  carefully  read  to  and  subsi.Til.td  by 
the  person  examined;  and  within  three  days  thereafter,  unless 
sooner  required  by  the  order,  must  be  filed  in  the  offloe  of  tlie 
clerk  of  the  district  in  which  the  action  is  pending,  together  with 
the  stipulation  or  the  affldarit  on  which  the  order  was  in*anted: 
and  proof  of  the  service  of  the  order  and  of  the  affidavit,  if 
upon  an  examination,  the  person  examined  refuses  to  tins^ver 
that  fact  must  be  reported  to  the  court,  which  must  determine 
whether  the  question  Vas  relevant  and  the  witness  board  tu 
answer. 

C.  C.  P.,  i  880. 

I  S!I5.    Deposition  may  be  read  in  evidence;  when. 

The  deposition  may  be  read  in  evidence  by  either  party  at  the 
trial  of  the  action,  if  it  be  satisfactorily  proved  that  the  wirness 
if;  dead  or  is  unable  to  personally  attend  by  reason  of  his  insanity, 
sickness  or  other  infirmity,  or  that  he  is  confined  in  a  prison  I'V 
jail,  or  that  he  has  been  and  is  absent  from  the  city  of  New  Y'ork. 
so  that  his  attendance  could  not,  with  reasonable  diliscm-e  l«e 
compelled  by  subpoena. 

O.  C.  p..  H  8B1,  882. 

{  826.    KlTect  of  deposition. 

The  deposition,  so  road  in  evidence  has  the  same  I'lTecr,  and  no  . 
other,  as  the  oral  testimony  of  the  witness  would  have:  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to  him. 
or  of  an  answer  given  by  him,  may  be  made  as  if  the  witn<*s8 
was  then  personally  examined  and  without  being  noted  upon  the 
deposition. 


c.  o.  P..  i  i 
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TITLE   VI. 
Trial;  trial  jurors. 

Sec.  230.  Iswue  of  fact  and  law;  Judgment  wltbln  what  time  to  Im  rondtMi'd. 
231.  Trial  by  jury;  drawing  the  Jury. 
232.  Court  may  direct  trial  by  Jury;  when. 

Ii.'i3.  Trial  Jurors;  lUt  of  to  be  furnished  clerk  of  each  dlBtrlrt. 
234.  Jury  of    twelve;   when, 
235.  How   Jury   Kummoncd ;   notioe. 
236.  Talesmen. 

137.  Ballots   of   Jurors    summoufd    but    not   drawn. 
238.  AdJoiirnmcnts  after  return  of  Jury. 
i30.  VeidU'i;    re<iul»lte«. 

240.  Swearing   tlie   Jury. 

241.  Submission  of  a  controvei-sy  U|xm  facta  admitted. 

242.  Papers  to  be  filed. 

1:43.  Subse<iuent  proceedings  regulated. 


$  280.  IsiMne  of  fact  and  law;  Jndgrment  within  wlint 
time   to   be   rendered. 

Upon  the  i.ssiie  of  fact  joined,  if  a  jury  trial  be  not  demanded, 
as  reqiiiriHl  by  this  act,  the  court  must  hear  the  evidence,  and 
decide  all  Questions  of  fact  and  law,  and  render  judgment  accord- 
ingly within  fourteen  days  from  the  time  the  same  ig  submitted 
for  that  purpose,  except  when  the  defendant  is  under  arrest,  and 
has  not  ifiven  security  for  his  appearance:  in  such  case  the  court 
shnll  render  judjrment  immediately  after  the  close  of  the  trial, 
and  except  wliere  further  time  is  given  by  the  consent  of  parties 
or  their  attorneys.  All  issues  of  law  shall  be  heard  and  decidtd 
by  the  court,  without  a  jury. 
L.  1882,  cb.  410,   (  1384. 

S  281.   [Ain*d^  190K.]    Trial  by  |ary|   drawlno:  tUe  Jnry. 

At  any  time  when  an  issue  of  fact  is  joined,  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining 
of  issue,  a  jury  trial  is  waived.  The  party  demanding  a  trial  by 
jury  .shall  forthwith  pay  to  the  clerk,  the  sum  of  four  dollars 
and  fifty  cents.  In  default  of  which  payment  the  court  shall  pro- 
ceed as  if  no  demand  for  trial  by  jury  had  been  made.  And  the 
moneys  so  received  shall  be  applied  as  far  as  necessary  to  the 
payment  of  the  lawful  fees  of  the  server  for  summoning  jurors 
and  a  fee  of  twenty-five  cents  to  each  juror  for  each  case  in 
which  he  shall  serve  as  a  juror  such  payment  to  be  made  to 
him  by  the  clerk  at  the  end  of  the  trial  of  such  case.     When  a 
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jury  trial  is  demaiulod,  the  trial  of  the  case  may  he  adjourned 
within   the  limitations  provided   in   this   act,    until   the   time   fi\ed 
for  the   .attendance  of  a   jury.      In   each  special   pn>cee<liiiR  and 
action  in  which  a  jury  trial  is  to  be  had,  unless  such  trial  is  to 
be  had  in  a   part  designated   for  jury   trials,   the  clerk   must   in 
the  presence  of  a  justice  of  tlie  court  draw  twelve  i)orson.s  from 
the  undrawn  jury  box,  and  deliver  the  list  thereof  to  a  marshal, 
or  to   a   person   depuled   by   the  court   for  that  purpose,    witlj   a 
written  or  printed  notice,  directed  to  each  person  nauied  in  the 
list,  requiring  him   to   attend   as   directed   as  a   juror,   at   a   time 
and  part  specified  therein,  out  of  which  number  six  of  the  per- 
sons  attending  shall   be  drawn    to  try   the   cause,   providcii   rhnt 
number    appear.      In   each    part   designated    for   jurj*    trials   the 
clerk  in  the  presence  of  a  justice  of  the  court  shall  each  month 
draw  from  the  undrawn  jury  box  the  names  of  thirty-six  jurors, 
and   a    minute   of   such   drawing   contnininji   the   names   and   ad- 
dresses of  the  jurors  so  drawn   shall  be  m.itle  and   certified   by 
such  clerk  and  the  justice  in  whose  presence  the  same  are  drawn. 
Such  jurors  shall  constitute  the  panel  of  juror i»  for  the  month 
succeedin.p:  that  in  wbi<-h  they  are  drawn  and  for  the  part  f«>r 
which  they   are  so  drawn,  and   the  clerk  in  the  part   for  which 
said  jurors  are  drawn  shall  deliver  to  a  marshal  or  to  a  pcrs*>n 
deputed  by  the  court  for  that  puriK)se  a  written  or  printed  notice 
directed   to  each  juror  so   drawn   requiring   him   to  attend   as  a 
juror  at  such  part  at  a  time  specified  therein.     Separate  ballots 
•  containing   the   names   and    addresses   of   each   of   the  jurors   so 
drawn  shall  be  placed  in  a  ballot  box  from  which,  at  the  trial 
thereof,  six  of  the  jurors  shall  be  drawn  to  try  each  action  triable 
by   jury   in   that   part    during   the   month   for  which   said   jurors 
are  drawn.     No  juror  shall  be  refpiired  to  attend  for  service  or 
allowed  to  serve  more  than  ten  days  in  any  one  mouth.     At  any 
time   the  justi<'e   presiding   in   a   part   designated   for  jury   trials 
may  direct  an  additional  number  of  jurors  to  be  drawn  for  service 
in   the  month  and  in  the  part  in  which  he  is  presiding.     Such 
order  must  specify  the  number  of  additional  jurors  to  be  drawn 
and  such  jurors  must  be  drawn  and  a  minute  of  their  drawing  be 
made  and  certified  aiul  they  shall  be  empanelled  on  trials  in  the 
same  manner  as  is  above  provided  as  to  the  jurors  drawn  fop  each 
month.     No  person  shall  !»e  allowed  to  serve  as  a  juror  on  any 
trial  in  the  boroughs  of  ^fanhattan  and  the  Bronx  whose  name  is 
not  on  the  list  of  trial  jurors  selected  by  the  commissioner  of  jurors 
t  137Ra 
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for  the  distnct  in  which  and  the  period  dnririj;  which,  the  trial 

is  had.     The  clerk  in  each  part  in  the  boroujrhs  of  Manhattan 

and  tlie  Bronx  shall  on  or  before  the  fifteenth  day  of  each  month 

retnrn  to  tI:o  commissioner  of  jurors  of  the  county  of  New  York 

u  certified  copy  of  the  minutes  of  each  drawing  of  jurors  in  his 

part  during  the  precluding  month  and  sliall  also  certify   to  said 

commissioner  the  number  of  days  each  such  juror  attended  for 

the  purpose  of  serving,  the  number  of  days  he  actually  served 

and  the  name  of  each  such  juror  who  was  excused  or  dlscha^'ped, 

with  the  reason  therefor,  and  the  name  of  each  such  juror  notified 

who  did  not  attend  or  serve  and  the  name  of  each  such  juror  fined 

and  how  the  notice  to  attend  was  served  upon  the  delinquent  and 

the  date  and  amount  of  his  fine  unless  the  same  has  been  remitted, 

in  order  that  the  same  proceedings  may  be  had  as  in  the  case  of  a 

delinquent  juror  in  a  court  of  record.     The  board  of  aldermen  of 

the  city  of  New  York  may  direct  that  a  sum,  not  exceeding  two 

dollars  in  addition  to  the  fees  of  jurors  prescribed  in  this  section, 

or  in  any  other  statutory  provision,  be  allowed  to  each  trial  juror 

for  each  day's  attendance  at  a  term  of  the  municipal  court  of  the 

city  of  New  York.     The  amount  so  paid  must  be  raised  in  the 

same  manner  as  other  city  charges  are  raised. 

C.    G.    p..    S   2{MX):   L.    1S82,   ch.   410,    fl   1372.     Am'd  by  L.    190S.   cb.   4.')1. 
In  effect  Sept.  1,  1908. 

§  232.  Court  may  direct  trial  by  Jnryi  'when. 

When  an  issue  of  fact  has  been  joined  in  an  action  or  special 
proceeding,  and  a  trial  by  jury  has  not  been  demanded,  the  court 
may,  in  its  discretion,  at  any  stage  of  the  action  or  proceeding, 
direct  that  a  trial  thereof  be  had  by  jury,  and  a  trial  by  jury 
shall  thereupon  be  had  in  the  same  manner  as  though  either  of 
the  parties  had  demanded  it,  and  the  court  shall  require  the  fees 
for  the  jurors  and  for  summoning  them,  to  be  paid  by  plaintiff 
and  taxed  as  part  of  the  costs.  If  after  a  trial  shall  have  been 
had  before  the  court,  without  a  jury,  the  judge  shall,  within 
fourteen  days  after  the  submission  of  the  case  or  proceeding, 
certify  that  the  evidence  is  of  such  a  conflicting  nature  that  he 
has  been  unable  to  determine  the  i.ssue  of  fact,  and  that  he  deems 
it  proper  that  the  same  should  be  tried  by  jury,  he  may,  by  order 
set  the  same  down  for  trial  by  a  jury  for  a  day  not  more  than 
eight  days  from  the  time  of  the  making  of  the  order,  and  there- 
upon the  action  or  proceeding  shall  be  continued  in  court,  and 
tried  by  jury  as  hereinbefore  provided  in  the  case  where  a  trial . 
by  jury  is  ordered  by  the  court  before  the  trial. 

L.    1882,   ch.   410,   §    1372. 
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$  283.  [Am'd,  1907,  1808.]  Trial  Juror*  |  list  of  to  be 
fnruialied  clerk  of  eacli  district. 

A  list  of  trial  jurors  for  each  district  of  the  manicipal  court  of 
the  city  of  New  York,  must  be  selected  by  the  commitssioner  of 
jurors  or  other  officer  whose  duty  it  is  by  law  to  select  jurors  in 
each  of  the  counties  included  within  New  York  city,  and  must 
be  selected   for  each  of  said  districts  by   said  officer  in   whose 
county  the  said  district  is  situated,  and  must  consist  of  two  hun- 
dred and  fifty  jurors  for  each  part  designated  for  jury  trials  in 
each  district  under  section   two  hundred  and  thirty-one   of  this 
act.     Each  juror  so  selected  shall  be  exempt  from  jury  duty  in 
every  other  court.     A  person  shall  not  be  placed  upon  such  a  list 
who  does  not  reside,  or  have  a  place  where  he  regularly  transacts 
his  business  in  person,  within  the  district  for  which  he  is  selected. 
The  said  commissioner  of  jurors  or  other  officer  shall  on  or  before 
the  first  Monday  in  September  in  each  and  every  year,  furnish 
the  clerk  of  the  court  in  each  of  the  districts  of  said  court  within 
the   county    for   which   said   commissioner   or  other   officer    acts, 
with  a  list  of  the  names,  residences,  places  of  business  and  occu- 
pations of  the  persons  liable  to  do  jury  duty,  and  who  are  borne 
upon   said  list.     The  clerk  of  the  court  who  shall  receive  such 
jury  list  must  write  on  a  slip  of  paper  the  name,  residence,  place 
of  business  and  occupation  of  each  of  the  persons  named  on  said 
list  and  place  the  same  in  a  box,  to  be  called  the  undrawn  jury 
box.     No  such  slip  after  having  been  drawn  therefrom  shall  be 
returned  to  the  undrawn  jury  box  until  all  other  slips  in  such  box 
shall  have  been  drawn  therefrom,  but  when  all  the  slips  in  such 
box  shall  have  been  drawn  therefrom  then  all  of  them  shall  be 
returned  to  said  box.    No  such  slip  or  other  paper  shall  be  placed 
in  or  drawn  from   said  box   excepting  as  provided  in   this  act 
The  judge  presiding  in  each  district  of  said  court  may  impose  a 
fine  of  not  exceeding  one  hundred  dollars  upon  each  person  duly 
drawn  and  notified  to  attend  the  court  as  a  trial  juror,  who  fails 
to  attend  as  required  by  the  notice.     The  clerk  of  the  court  in 
each  district  not  in  the  boroughs  of  Manhattan  and  the  Bronx 
must,  within  ton  days  thereafter,  transmit  to  the  commissioner  of 
jurors  or  other  officer,  a  certificate  showing  that  the  fine  has  been 
so  imposed,  and  stating  how  the  notice  to  attend  was  serveti  uiH)n 
the  delinquent,  in  order  that  the  same  proceedings  may  be  had.  as 
ill  the  case  of  a  delinquent  juror  in  a  court  of  record.     A  clerk 
who  violates  this  section  or  section  two  hundred  and  thirtyn^ue 
of  this  act  forfeits  one  hundred  and  fiftv  dollars  for  each  offense. 
U    18S2.   ch.   410.    S    1371.      Ain'd   U    190T.   cb.   451;   L.   190H.   ch.   431.    Id 
effect  Sept.   1.    1908. 

S   234.  Jury  of  twelve  j   ^rlieR. 

In  an  action  where  the  damages,  or  the  value  of  the  chattels  as 
claimed  in  the  complaint,  exceed  one  hundred  dollars,  if  at  the 
time  of  joining  an  issue  of  fact  the  defendant  demand  a  trial  by 
a  jury  of  twelve  men,  the  court  shall  order  a  jury  of  twelv<>  to 
be  summoned  to  try  the  issues.  In  such  case  the  clerk  shall  draw 
the  names  of  twenty-four  persons  who  shall  be  snmmonod  in 
the  same  manner  as  in  other  cases  required  by  law,  and  twelve 
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of  such  number  shall  be  drawn  to  try  the  cause.     The  jury  foe 
to  be  deposited  in  such  cases,  shall  be  nine  dollars. 

L.  1882»  cb.  410,   i  1373. 

I   235.   [Am'dy  1908.]    Hott  Jury  •mnmoned;  notice. 

The  oflScer  or  the  person  deputed  as  provided  in  section  two 
hundred  and  thirty-one  of  this  act,  upon  receipt  of  such  a  notice 
as  is  mentioned  in  said  section,  must  thereupon  immediately  sum- 
mon the  person  named  therein  by  giving  the  same  to  him  per- 
sonally, or  by  leaving  it  at  his  place  of  residence  or  business 
with  some  person  of  suitable  age  and  discretion,  and,  except  in 
the  boroughs  of  Manhattan  and  the  Bronx,  by  giving  to  the  per- 
son to  whom  said  notice  is  given  the  sum  of  twenty-five  cents. 
The  person  serving  such  notice  must  make  a  return  as  to  the 
manner  in  which  such  service  was  made  by  him  and,  except  in 
the  boroughs  of  Manhattan  and  the  Bronx,  must  include  in  such 
return  a  statement  as  to  whether  or  no  said  twenty-five  cents  was 
paid  to  each  juror  and  also  return  the  list.  In  each  district  all 
such  returns  must  be  made  to  the  court,  at  its  opening,  on  the 
day  for  which  the  jury  is  drawn. 

L.  1882,  ch.  410,   I  1374.     Am'd  by  L.  1906,  ch.  4     .     In  effect  Sept.   1, 

S  230.  [Am'il,  1908.]     Talesmen. 

Except  in  the  county  of  New  York,  if  a  sufficient  number  of 
competent  and  indifferent  jurors  do  not  attend,  the  court  must 
direct  a  sufficient  number  to  complete  the  jury  to  be  summoned 
from  the  vicinity,  by  a  marshal  or  a  person  deputed  for  that  pur- 
pose. 

L.  1882,  eh.  410,  |  1376.  Am'd  by  L.  1908,  ch.  431.  In  effect  Sept  1, 
1008. 

§  237.  Ballot n  of  Aurora  •nmmoned  bnt  not  drairn. 

The  ballots  containing  the  names  of  the  jurors  summoned  and 
not  drawn,  must  be  returned  by  the  clerk  to  the  undrawn  jury 
box,  to  be  drawn  as  in  the  first  instance.  The  ballots  containing 
the  names  of  the  jurors  who  served,  must  be  placed  in  a  box  to 
be  called  the  drawn  jury  box,  until  all  the  other  names  have 
been  drawn  therefrom,  and,  as  often  as  that  happens,  the  whole 
number  must  be  returned  to  the  undrawn  jury  box,  as  in  the 
first  instance. 

L.   1882,  ch.  410,    |  1376. 

§  238.  Adjonrnments  after  return  of  Jnry. 

No  adjournments  can  be  granted  after  the  return  of  the  jury 
unless  the  party  requiring  the  same  in  addition  to  the  other  con- 
ditions imposed  upon  him,  deposit  with  the  clerk  the  sum  of  four 
dollars  and  fifty  cents  or  nine  dollars  as  the  case  may  be,  but  no 
jury  fee  or  sum  for  summoning  of  jurors  may  be  included  as  part 
of  the  costs  in  th»  judgment,  other  than  the  sum  originally  paid. 

L.  1882,  ch.  410.  S  1378. 
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S   239.  Verdict!   reqnlaltes. 

Except  as  otherwise  provuled  in  this  act,  the  verdict  of  the 
jury  must  be  K^'Ueral  for  the  plaiutiff  for  a  specific  sum,  or  for 
the  defeudaut,  or  where  there  is  a  couut^rclaim  or  set-off  proved 
for  the  defendant  iu  a  specified  sum,  but  where  there  are  several 
plaintiffs  or  defendants,  the  rerdift  may  be  for  or  af?aiust  one  or 
more  of  them,  within  the  limitationH  and  provisions  of  this  ai't, 
and  the  jndirment  must  l»e  entered  thereon  immediately  after  the 
rendering  of  the  verdict. 
U   1SS2,  ch.   410.   i  1380. 

S   240.  Condurt  of  trial. 

On  the  trial  of  all  causes  in  the  municipal  court,  the  mode  of 
conducting  the  trial,  the  rules  of  evidence,  the  examination  and 
the  swearing  of  the  jury,  shall  be  the  same  as  prevail  iu  courts 
of  record. 

New,     See  L.   1882,  cb.  410,   H   1381. 

$  241.  Snbiniiislon  of  a  controvemy  iip«a  tmet»  adailtte«l. 

When  an  action  or  summary  proceeding  has  been  commenced 
according  to  the  provisions  of  this  act,  upon  its  being  reached 
for  trial,  the  parties,  being  of  full  age,  may  agree  upon  a  state- 
ment of  the  facts  upon  which  the  controversy  depends  and  may 
present  a  written  submission  thereof  to  the  conrt.  Such  state- 
ment must  be  accompanied  with  the  affidavit  of  one  or  more  of 
the  parties  to  the  effect  that  the  controversy  is  real  and  that 
the  submission  is  made  in  good  faith,  for  the  purpose  of  deter- 
mining the  rights  of  the  parties. 

C.  C.  r.,  S  1279. 

§   242.  Papers  to  be  filed. 

Such  statement,  submission  and  affidavit  must  be  filed  in  the 
office  of  the  clerk  of  the  court  iu  the  district  in  which  the  actitui 
wns  commenced.  The  filing  is  a  presentation  of  the  submisnion, 
and  each  provision  of  this  act  relating  to  an  action  or  summary 
proceeding,  or  the  costs  therein,  applies  to  the  subsequent  pro- 
ceedings except  as  otherwise  prescribed  in  the  ne.Yt  section, 
c.  c.  P.,  S  1280. 

S  243.  Snbneciaent   proceedlasa   veinilAted* 

An  order  of  arrest,  warrant  of  attachment,  writ  of  replevin  or 
execution  against  the  person,  ■  cannot  be  granted  in  such  an  action. 
The  action  must  be  tried  by  the  court  upon  the  statement  alone 
and  the  statement,  submission,  affidavit  and  the  judgment  ren- 
dered, and  any  order  or  papers  neces.sarily  affecting  the  jndipuent 
constitute  the  judgment  record.  If  tlie  statement  of  facts  is  not 
sufficient  to  enable  the  court  to  render  judgment,  an  order  must 
be  made  dismissing  the  submission  without  ct)8ts  t(»  either  party, 
unless  the  court  permit  the  parties,  or,  in  a  proi>er  case,  their 
representative,  to  file  an  additional  statement,  which  it  may  do 
in  its  discretion,  without  prejudice  to  the  original  statenit^nt. 

C.  €.  P.,  S  1281. 
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TITLE  VII. 

Judgment  and  executions. 

Article  1.  Judgments. 
2.  BzecatlonB. 

ARTICLE  FIRST. 

Judgments, 

Sec.  248.  Non-suit;  when  autborlsed. 

249.  Judgment  of  dismissal  on  merits;  when. 

250.  Judgment  when  sum  exceeds  Jurisdiction. 
261.  Judgment  where  defendant  liable  to  arrest. 

252.  Court  may  direct  Terdlct;  when. 

253.  Court  may  open  default.  ^  ^    .  ^ 

254.  Motion  to  set  aside  rerdlct  or  vacate  or  amend  Judgment. 

255.  New  trial;  fraud  or  newly  discovered  evidence. 

256.  Court  may  impose  conditions,  et  cetera. 

(248.  Non-snlti  vrlien  authorised. 

Judgment  thnt  the  action  be  diBinissed  with  costs,  without 
prejudice  to  a  new  action,  shall  he  rendered  in  the  following  cases: 

1.  Where  the  plaintiff  voluntarily  discontinues  the  action  before 
it  is  finally  submitted. 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  summons 
or  upon  adjournment.  ,       ,  . , 

3.  When  it  is  objected  at  the  trial,  and  appears  by  the  evidence 
that  the  court  has  not  jurisdiction,  but  if  the  objection  be  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  if  not  taken  at  the  trial  it 
is  waived,  anH  the  court  will  be  deemed  to  have  jurisdiction. 

4.  Where  the  plaintiff  does  not  prove  his  cause  of  action. 

L.  1862,  ch.  410.  S  1382. 

(249.  Jndsment  of  diamlsiial  on  merits;  'when. 

Judgment  that  the  action  bo  dismissed  on  the  meriis  with  copts 
may  be  rendered  in  the  following  cases: 

1.  Where,  at  the  close  of  the  whole  case,  the  court  is  of  the 
opinion  that  the  plaintiff  is  not  entitled  to  recover  as  a  matter 
of  law.  ,         ,  ,      , 

2.  Where  the  court  sustains  a  demurrer,  and  no  leave  to  plead 
over  is  granted,  as  provided  in  this  act. 

[New.] 

§260.  Jndfirment   when   anm   j&xceeds  Jurisdiction. 

Where  the  amount  found  due  to  either  party  exceeds  the  sum 
for  which  the  court  is  authorized  to  enter  judgment,  su^h  party 
may  remit  the  excess  and  judgment  may  be  entered  for  the 
residue. 

L.  1882,  ch.  410,  §  1386. 

i  2ni.  Jndsrment  where  defendant  liable  to  arrest. 

Wheh  a  judgment  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment  thereon,  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  dt>cket.  The  clerk  of  the 
court  in  the  district  in  which  HU<'h  a  judgment  is  entered,  must 
in  nny  transcript  issued  by  him,  as  presrribed  in  this  net,  insert 
the   words   "  defendant   liable   to   execution   against   his   person  *' 
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and  a  like  note  must  alno  be  made  in  the  docket  cf  a  judgment 
by  a  county  clerk,  wbere  such  a  transcript  is  filed  with  such  clerk. 

L.    1882.   ch.  410,   §   1386. 

§  252.    Court  may  direct  Terdlct;  ^vlien. 

On  the  trial  of  an  issue  of  fact,  before  the  court  and  a  jury, 
the  court  may,  in  a  proper  case,  direct  that  the  jury  render  a 
verdict  as  follows: 

1.  In  favor  of  the  plaintifT  or  petitioner. 

2.  In  favor  of  the  defendant,  respondent,  tenant,  under-tenant, 
assignee,  receiver,  s(iuatter  or  person   holding  over. 

l\.  Where  the  damages  are  liquidated,  in  favor  of  the  plaintiff, 
for  a  specified  sum. 

4.  Where  the  defendant  has  interpo.sed  a  counterclaim,  and  the 
damages  are  liquidated,  in  favor  of  the  defendant  for  a  specified 
sum. 

5.  Where  the  plaintilT  has  proved  \\\a  case,  but  the  damages  are 
uncertain,  that  the  jury  render  a  verdict  in  favor  of  the  plaintiff 
and  determine  the  amount. 

0.  Where  the  defendant  has  interposed  a  counterclaim  and 
proved  his  case,  and  the  damages  are  uncertain,  that  the  jnry  find 
a  verdict  in  favor  of  the  defendant  and  determine  the  amount. 

[New.] 

§  253.    [Am*d,  1007.]    Court  may  open  default. 

The  court,  or  a  justice  thereof,  in  a  district  in  which  a  default 
or  dismissal  is  taken,  in  an  action  or  summary  proceeding,  or 
in  which  judgment  is  taken  or  final  order  made  without  the 
service  of  a  summons  or  of  process  as  required  by  law,  may  at 
any  time,  upon  motion  made  upon  such  notice  as  tlie  amrt  may 
direct,  open  such  default  or  dismissal,  and  set  aside,  vacate  or 
modify  any  judgment  or  final  order  entere<l  in  any  such  action 
or  proceeding,  and  set  the  action  or  proceeding  down  for  pleading, 
hearing  or  trial,  as  the  case  may  require,  upon  such  terms  and 
conditions  as  the  court  may  deem  proper. 

L.   1882.  ch.  410,   9  1307.    Amd  L.    1907,   ph.  304.    In  pffwt  Sept.    1.   19«7. 

9  254.  Motion  to  net  aside  verdict  or  vacate  or  amend 
Jndflrment. 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  vacate,  amend 
or  modify  a  judgment  rendered  thereon,  or  to  vacate,  amend  or 
modify  any  judgment  rendered  upon  a  trial,  by  the  court,  wiihont 
a  jnry,  may  be  made  upon  the  exceptions  taken  at  the  trial,  or 
because  the  verdict  is  for  excessive  or  insufficient  damages,  or 
otherwise  contrary  to  the  evidence,  or  contrary  to  law,  provid<*«l 
said  motion  is  made  at  the  close  of  the  trial  or  within  five  days 
from  the  time  the  judgment  was  rendered  and  in  the  latter  case 
at  least  two  days  notice  of  said  motion  is  given,  to  the  oppoRin^ 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  jndcre 
who  prr'sid(Ml  at  the  trial  may  make  an  order  setting  aside  the 
verdict  or  amendiiig.  modifying  or  vacating  the  judgment  and 
awarding  a  n»'w  t'*ial.  and  setting  the  cause  down  for  tri.M  for  a 
time  to  ln'  specifuMl  in  the  order,  as  the  case  may  require. 

L.    l.VS'J.    rh.    41(».    9    l.^r»7. 

5   '?.%.•».     \«Mv   triiilj   frniiil    or   nearly   dlncoverefl    evldoffft«-o 

Tln'  coui't  iii:iy  ;iNn  in  :i  dvoiwm*  <'ase,  grant  or  deny  a  nit^tion 
fur  a  new  trial  on  tlie  ;:roninl  of  fraud  or  newly  discovered   ovl- 
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dence,  and  from  the  order  an  appeal  shall  4ieas  from  a  judgment 
in  said  court. 

The  court  may  award  such  costs,  not  exceeding  ten  doUiu's,  for 
opening  any  default,  or  yacating,  amending,  modifying  or  setting 
aside  any  judgment  against  any  party  to  the  action  as  in  its  dis- 
cretion shall  be  just  and  proper.  It  may  as  a  condition  for  open- 
ing any  default,  or  vacating,  amending,  modifying  or  setting 
aside  any  judgment,  order  any  defendant  in  default  to  deposit 
the  amount  of  the  judgment  with  the  clerk  of  the  court  or  to 
give  an  undertaking  with  sufficient  sureties  to  the  effect  that 
such  defendant  will  not  sell,  assign,  or  transfer  any  of  his  prop- 
erty with  intent  to  hinder,  delay  or  defraud  the  nlaintiff  in  the 
collection  of  his  claim  or  demand,  if  the  plaintiff  snail  prevail  on 
the  trial  of  such  action,  and  that  such  defendant  X)t  his  sureties 
will  pay  the  amount  of  any  judgment  recovered  against  soch 
defendant  in  such  action.   . 

L.  1888,  ch.  410.  i  1867.    . 

§267.  Appeal  from  order* 

An  appeal  shall  lie  from  an  order  granting  or  denying  a  motjon, 
made  as  provided  in  the  last  four  sections;  as  from  a  judgment; 
except,  that  no  appeal  shall  lie  in  the  first  instance  from  an  order 
opening  a  detdM  and  yacatiilg  a  judgme^t  entered  thereon. 


MUNICIPAL  OOURT  ACT. 
JUeiTIOIfB  SBCONA. 

Execution. 

Sec.  260.  How  issued. 

261.  Transcript,  bow  to  issue;  Judgment  of  supreme  court;  when  docketed. 

262.  When  satisfaction  of  Judgment   prenumed. 

203.  Real  propert}*  twund  for  ten  years  by  a  Judgment  thus  docketed. 
264.  Judgment,  and  eOect  of,  against  defendants  Jointly   indebted  wben 

all  are.  not   lerved. 
266.  Execution;  Indorsement  thereupon. 

266.  How  collected. 

267.  Judgment  how  docketed;  effect  of  docketing. 

268.  Action  agalneit  Joint  debtors. 

269.  Docketing  Judgment  in  another  county. 

270.  Judgment  againtut  marshal. 

271.  Execution;   requisites. 

272.  Arrest. 

273.  Removal  of  execution. 

274.  Judgment  in  favor  of  wage  earner. 

275.  Arrest  and  sale  of  property  limited. 

276.  Marshal;  when  liable  to  execution. 

'    277.  Setoni  of-  execution  and  aati^f action  qf  Judgment. 

I  2260.   [Am'd,  1903,  1008.]    How  t««ve«. 

An  execflition  may  be  issued  on  a  jud.gment-of  the  mnnioipal 
court  at  the  option  of  the  judgment  creditor,  either  by  the  county 
clerk  directed  to  the  sheriff  as  prescribed  by  law,  after  the  filing 
of  a  Jtraiiscript  of  judgment,  as  provided  in  the  next  section,  or 
by  the  clerk  of  the  municipal  court  in  the  district  in  which  the 
judgment  was  entered,  within  six  years  thereafter,  directed  to  a 
marshal.  But  AO  execution  shall  issue  out- Of  the  niunk'ipal  court 
after  a  transcript  has  been  issued,  and  no  transcript  shall  be 
issued  while  an  execution  of  thp  Tnunicipal  court  remains  unre- 
turned,  except  a  transcript  showing  that  a  judgment  has  been 
vacated,  set  aside  or  modified.  The  prospective  fees  of  the  county 
clerk  and  sheriff  must  be  omitted  when  an  execution  is  issued  to 
a  marshal.  The  execution,  when  issued  by  the  county  clerk  upon 
a  judgment  in  an  action  to  foreclose  a  mechanic's  lien,  shall 
authorize  and  direct  the  sheriff  to  sell  the  right,  title  and  interest 
of  the  owner  in  the  premises,  upon  which  the  lien  set  forth  in 
the  complaint  existed  at  the  time  of  filing  the  notice  of  lien. 

L.  18S2.  ch.  410,  I  1302;  L.  1008,  ch.  144;  L.  1006,  ch.  495.  Tn  effect 
Sept.   1,  1908. 

I  261.  [AmM,  1908.]Transcrlpt,  hotr  to  Ismiej  Judgment  of 
flupreme  court,  wlien  docketed. 

The  clerk  of  the  court  in  the  district  in  which  a  judgment  is 
rendered  must,  upon  the  application  of  the  party  in  whose  favor 
the  judgment  was  rendered,  deliver  to  him  a  transcript  of  the 
judgment,  except  as  provided  in  the  last  section.  In  an  action 
brought  to  foreclose  a  mechanic's  lien,  if  judgment  be  rendered 
in  favor  of  plaintiff,  said  clerk  shall  insert  in  said  transcript,  in 
addition  to  the  matters-  required  to  be  inserted  in  other  tran- 
scripts, a  statement  that  the  action  was  brought  to  foreclose  a 
mechanic's  lien  and  that  said  lien  has  been  duly  established  and 
adjudged  against  the  intorest  of  the  defendant  in  the  property 
described  in  the  complaint  at  the  time  of  the  filing  of  the  notice 
of  lien.  The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered,  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fees  therefor,  indorse  thereupon  the  date  of  its 
receipt,  file  it  in  his  oflice,  and  docket  the  judgment,  as  of  the 
time  of  the  receipt  of  the  transcript,  in  a  book  kept  by  him  for 
^2.^  purpose,  as  prescribed  by  law,  and  if  the  judgment  be  one 
wmch  is  rendered  for  the  recovery  of  a  chattel  which  has  been 
aeiivered  to  the  unsuccessful  party,  or  for  the  value  thereof,  or 
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for  the  foreclosure  of  a  niechanic's  lien,  must  also  enter  in  the 
(locket  the  parti<nlars  of  llii»  juilKnient  as  s(a((Ml  in  t\w  traiis- 
<ript.  TbencH'forth  the  judgment  is  duenied  a  jndf^ment  of  the 
KUpienie  court  and  may  be  enforced  accordiuffly.  But  nothing  in 
this  section  shall  be  construed  to  prevent  the  municipal  court 
from  vacating,  setting  aside  or  modifying  the  judgment  as  hert»- 
inbefore  provided. 
L.  1882,  cb.  410,  i  1382;  L.  1908,  cb.  405.  In  effect  Sept.  1.  1908. 
§   2<i2.  When  Matliifactlon  of  jndgrnient      iireHiiinod. 

A  final  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money,  heretofore  or  hereafter  rendered,  and  dock- 
eted in  the  office  of  a  county  clerk  as  prescribed  in  this  article,  is 
presumed  to  be  paid  and  satisfie<i  after  the  expiration  of  twenty 
years  from  .the  time,  when  the  party  recovering  it  was  first 
entitled  to  a  mandate  to  enforce  it.  This  presumption  is  conclu- 
sive, except  as  against  a  person  who,  within  twenty  years  from 
that  time,  makes  a  payment  or  acknowledges  an  indebtedness  of 
some  part  of  the  amount  re<'overed  by  the  judgment  or  decree, 
or  his  heir  or  personal  representative,  or  a  person  whom  he  other- 
wise represents.  Such  an  acknowledgment  must  be  in  writing, 
and  signed  by  the  person  to  be  charged  thereby. 
C.  C.  P.,  S  S76. 

jl  2<13.  Renl  property  bound  for  ten  years  by  n  Indgr- 
nient  thus  docketed. 

Except  as  otherwise  specially  .prescribed  by  law,  a  judgment, 
hereinafter  rendered,  which  is  docketed  in  a  county  clerk's  otfiee, 
as  prescribed  in  this  article  where  it  is  for  the  sum  of  twenty- 
tive  d<»llars  or  more,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  hmger,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has, 
at  tlu»  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  ten  years. 
C.  C.  P.,  S  1251. 

§  2(M.  JnclKnieut,  and  effect  of.  anralnst  defendantii 
Jointly  Indebted  ^vlieu  all  are  not  nerved. 

In  an  a<*tion,  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  against  two  or  more  defendants,  alleged  to  be 
jointly  indebted  u|)on  contract,  if  the  summons  is  served  upon 
one  or  more,  but  not  all  of  the  di'fendants,  the  plaintiff  may  pro- 
ceed against  the  defendant  or  defendants,  upon  whom  it  is  served 
unless  the  court  otherwise  directs;  and,  if  he  recovers  final  judg- 
ment, it  may  be  taken  against  all  the  def«*ndants  thus  jointly 
indebte<l.  Such  a  judgment  is  conclusive  evidence  of  the  liability 
of  each  defendant  upon  whom  the  summons  was  i)ersonally 
served  or  who  appeared  in  the  action,  aiul  as  againsl  a  defendant 
not  summoned,  it  is  evidence  only  of  the  extent  of  the  plaintiff's 
demand,  after  the  liability  of  that  defendant  has  been  estab- 
lished, by  other  evidence. 
G.    C.    P.,    U    1932,    1033;    L.    1SS2,    oh.    410.    $$    1395^    130(5. 

§   2((5.   Bxecuttonj   IndorMcnient   tberenpon. 

An  execution  or  a  transcript  issued  upon  such  a  judgment,  as 
prescribed  in  the  foregoing  section,  must  be  issued,  in  form, 
against  all  the  defendants;  and  the  clerk  of  the  court  in  the  dis- 
trict where  such  judgment  is  entered,  must  indorse  thereupon  the 
name  of  each  defendant  Mho  was  nt>t  summoned.  If  the  execu- 
tion be  issued  to  the  sheriff  up«in  a  judgment  docketed  in  the 
office   of   the   county   clerk   the^'e   ninst   be   indorsed    thereupon   a 
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direction  to  the  sheriff,  coiitainiDg  the  name  of  each  defendant 
who  was  not  sumuioiied,  and  restricting  the  enforcement  of  the 
execution,  as  prescribed  in-  the  next  section, 
c.  c.  P.,  I  1034. 

i  20«.   How  collected. 

An  execution  against  the  person,  issoed  upon  a  judgment,  as 
prescril)ed  in  section  204  of  this  act,  sliall  not  be  enforced  against 
the  person  of  a  defendant,  whose  name  is  indorsed  thereupoo,  as 
not  summoned,  as  prescribed  in  the  foregoing  section.  An  exe- 
cution against  property,  issued  upon  such  a  judgment,  shall  uot 
be  levied  upon  the  sole  property  of  a  defendant  not  summoned: 
but  it  may  be  collected  out  of  personal  property,  owned  by  him. 
jointly  with  the  other  defendants,  who  were  summoned,  or  -with 
any  of  them;  and  out  of  the  real  and  personal  property  of  the 
latter,  or  any  of  them. 

C.    O.    P.,    i    1985. 
i   267.  Jadnrment  how   docketed  i   effect  of  doclcetlAff. 

Where  a  judgment  has  been  taken,  as  prescribed  in  section 
two  hundred  and  sixty-four  of  this  act,  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  entered,  must  write  upon 
his  docket,  and  the  county  clerk  with  whom  a  transcript  is  filed, 
as  provided  in  this  act,  must  write  upon  his  docket,  opposite  or 
under  the  name  of  each  defendant,  upon  whom  the  summons 
was  not  served,  the  words  "  not  summoned."  The  judgment  d*>es 
not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  b3'  such  a  defendant.  But  this  section  doe!« 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

C.  C.    P.,   fi   1986. 
§   208.  Action  afcaliiHt  Joint  debtors. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  two  hundred  and  sixty-four  of  this  act.  an 
action  may  be  maintained  by  the  judgment  creditor,  against  one 
or  more  of  the  defendants  who  were  not  summoned  in  the  original 
action,  to  procure  a  judgment  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 

c.  c.  p.,  s  1937. 

S   209.  Docketing  Judnrment  In  another  county. 

The  county  clerk  with  whom  a  transcript  is  filed,  as  pre.scribed 
in  this  act,  must  furnish  to  any  person  applying  therefor,  and 
paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the 
docket  of  the  judgment,  attested  by  his  signature.  A  county 
clerk  to  whom  such  a  transcript  is  presented,  must,  upon  pay- 
ment of  the  fees  therefor,  immediately  file  it,  and  docket  the 
judgment  in  the  appropriate  docket-book  kept  in  his  office,  in  like 
manner  as  the  judgment  was  docketed  by  the  first  county  clerk. 
The  judgment,  when  docketed,  as  prescribed  in  this  SH-iion,  has 
the  like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county  where 
it  was  so  docketed,  ns  it  has  in  the  county  in  which  it  was  dock- 
eted upon  the  transcript  from  the  municipal  court. 

L.   1882,  ch.  410,   {   1397. 

§   270.  JnclRnient  agralnat  niamhal. 

Whenever  any  judgment  shall  be  rendered  against  any  city 
marshal  or  his  sureties,  in  any  district  of  the  municipal  court,  a 
transcript  thereof  sliall  bo  filed  with  the  county  clerk  in  the 
county  wherein  such   district  cf  the  municipal  court  is  situated, 
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and  from  the  filing  of  such  transcript  such  judgment  shall  be 
deemed  to  be  a  judgment  of  the  supreme  court  and  shall  be 
enforced  in  the  same  manner  as  other  judgments  of  that  court. 
And  no  execution  on  such  judgment  shall  issue  to  any  other  offi- 
cer, than  the  sheriff,  and  all  such  executions  must  be  made 
returnable  to  the  county  clerk. 

L.  1882.  ch.  410,  t  1398. 

{271.  Bxecntloni  reqainlten. 

The  execution,  when  issued  out  of  the  municipal  court,  must 
be  directed  to  a  marshal,  subscribed  by  the  clerk  of  the  court,  in 
the  district  in  which  the  judgment  was  rendered,  or  by  his  suc- 
cessor in  office,  and  must  bear  date  of  the  day  of  its  delivery  to 
the  officer  to  be  executed.  It  must  intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  the  parties,  the  district  where,  and 
the  time  when  rendered,  and  tlie  amount  of  the  judgment,  and 
if  less  than  the  whole  is  due,  the  true  amount  due  thereon;  it 
must  require  of  the  marshal,  substantially  as  follows: 

1.  If  it  be  a  case  where  the  defendant  cannot  be  arrested, 
it  must  direct  the  officer  to  collect  the  amount  of  the  judgment, 
or  the  amount  due  thereon,  out  of  the  personal  proi^rty  of  the 
debtor,  and  to  pay  the  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  case  where  the  defendant  may  be  arrested,  in 
addition  to  the  foregoing,  it  may  direct  the  officer,  if  sufficient 
property  of  the  defendant  liable  to  execution  cannot  be  found 
to  satisfy  the  judgment,  that  he  arrest  the  defendant  and  com- 
mit him  to  the  jail  of  the  county  wherein  the  district  in  which 
the  judgment  was  entered  is  situate,  until  he  pay  the  judgment 
or  be  discharged  according  to  law. 

3.  It  must  further,  in  all  cases,  direct  the  officer  to  make  return 
of  the  execution  and  a  certificate  thereon  showing  the  manner 
in  which  he  had  executed  the  same,  in  twenty  days  from  the 
time  of  his  receipt  thereof,  to  the  court  from  which  the  executi<in 
issued. 

L.  1882,  ch.  410,  S  1309. 

}272.  Arreiit. 

When  the  execution  directs  the  arrest  of  the  defendant  for 
want  of  sufficient  personal  property,  if  there  be  not  sufficient 
subject  to  levy  known  to  the  officer,  or  if  upon  demand  by  the 
officer  of  the  defendant,  he  fail  to  produce  sufficient  property,  the 
officer  may,  without  further  delay,  arrest  the  defendant;  when 
arrested,  the  defendant  must  be  conveyed  to  the  common  jail  of 
the  county,  wherein  the  district  where  the  judgment  is  entered  is 
situate,  and  there  kept  in  custody  until  the  execution,  with  costs, 
be  paid,  or  be  discharged  by  due  course  of  law. 

L.  1882.  ch.  410.  8  1401. 

S  273.  Renei^nl   of  cxeoiitlon. 

An  execution  may,  at  the  request  of  the  judgment  creditor,  be 
renewed  before  the  expiration  of  the  twenty  days  by  the  word 
"  renewal  '*  being  written  thereon,  with  the  date  thereon,  sub- 
scribed by  the  clerk  of  the  court  or  his  assistant;  such  renewal 
has  the  same  effect  as  an  original  issue,  and  may  be  r€»peated  as 
often  as  may  be  necessary.  If  an  execution  be  returned  unsati.s- 
fied.  others  may  be  issued  on  the  like  request  from  time  to  time 
until  the  judgment  be  satisfied. 
L.  1882,  ch.  410.  {  1402. 
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S  274.    [Ani*«l,  1!)07.]     JudLfinuent  In  favor  of  'waare  earners. 

In  nn  action,  broujfht  in  tlio  nuinicipAl  court,  by  a  jouni<\vinai7, 
lalMjror.  or  oliuT  employee  wiiose  euiploynient  answeretl  to  Ibe 
general  de.s(Tii)lion  of  wn^a  earner,  for  services  rendennl  or  wa.c»»j< 
earned  in  sucb  capacity,  if  tbe  plaintiff  recovei-s  a  judgment  for 
a  suni  not  exceeding  lifty  dollars,  exclusive  of  costs,  and  the 
action  sball  have  been  brought  within  two  mouths  after  the  cau.<e 
of  action  accrued,  no  property  of  the  defendant  is  exempt  fnun 
Iev3'  and  sale  by  virtue  of  an  execution  against  property,  issutHl 
tiiereupon;  and,  if  such  an  execution  is  returned  wholly  or  partly 
unsatisfied,  the  clerk  must^  upon  the  application  of  the  plaintiff, 
issue  an  execution  against  the  person  of  the  defendant  for  the 
sum  remaining  uncollected,  if  the  indorsement  required  by  tliis 
act  to  tbe  effect  that  defendant  was  liable  to  arrest  was  com- 
plied with.  A  defendant  arrested  by  virtue  of  an  execution  so 
i.ssued  against  his  person,  must  be  actually  confined  in  the  jail, 
and  is  not  entitled  to  the  liberties  thereof:  but  he  must  be  dis- 
charged after  having  been  so  confined  for  fifteen  days.  After 
his  discharge  another  execution  against  his  person  cannot  be 
issued  upon  the  judgment,  but  the  judgment  creditor  may  enf«>r<  e 
the  judgment  against  property  as  if  the  execution,  from  which 
the  judgment  debtor  is  discharge<i,  has  been  returne<I,  without  his 
being  taken. 
L.   18S2.   ch.   410.  §  1405.  .A  m'd  L.   1907,  ch.  425.    In  pffoct  S^pt.    1,   IWT. 

i  27*%.  ArreMt  and  Kale   of  property  limited. 

A  defendant  cannot  be  arrested  nor  his  property  sold  on  execti- 
tl(»n  after  twenty  days  from  its  issue  or  renewal,  but  property 
levied  on  within  the  twenty  days,  may  be  sold  after  renewal. 

L.  lSh2.  ch.  410,  §  1400, 

§  27f».  MarNlial;  xvhen  liable  to  exeentionj  e<"editor. 

A  marshal  is  liable  to  a  partj'  in  whose  favor  an  execution  is 
issued  to  him  for  the  amount  thereof  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  mnkirg 
a  true  return  thereof,  and  filing  the  same  with  the  clerk  of  the 
court,  and  paying  to  him  or  to  the  party  entitled  thereto,  the 
money  collected  thereon  by  him. 

2.  Where  he  willfully  or  carelessly  omits  to  levy  on  property 
of  the  defendant,  or  if  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or  having  arrested  th.' 
slefendant,  fails  to  commit  hun  to  the  county  jail  within  the 
twenty  days. 

L.  1S82,  ch.  410,  §  1407. 

§  277.  Return   of  execution   and  natisfactlon  of  Jndarment. 

^A'henever  an  exeruliou  has  been  returned  satisfied  in  whole  or 
in  part,  where  a  transcript  of  the  judgment  has  been  filed  In  tb" 
county  clerk's  oflice,  a  certificate  thereon,  signed  by  the  clerk 
of  the  <'ourt  in  which  the  judgment  was  remiered  may  In*  filoil 
in  the  oflice  of  the  clerk  of  the  county,  who  shall  thereupon  enter 
satisfaction  for  the  amount  so  satisfied;  judgments  docket e<I  in 
tliese  courts  may  be  satisfied  in  the  same  manner  as  judgments 
•Jncketed  in  courts  of  record. 

L.  1882,  ch.  410,  §  1408. 
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TiTiiE  vm. 

Article  1.  Clerks  and  ofBcers. 
2.  Marshals. 

ARTICLE   FIRST. 

Clerks  and  officers. 

Bee.  282.  Datles  of  rlerk. 

2W.  To  collect  and  acconiit  for  feo«,  et  cetera. 

284.  Docket,  what  to  contain. 

285.  Entries,  how  to  be  made. 

286.  Index. 

287.  To  be  delivered  by  cU'rk  to  his  BuccrBMor. 

288.  Successor  may  Issue  execution  on  former  unriatiBfled  docket. 
280.  Certified  copies;  prima  facie  evidence. 

1282.  Duties  of  tike  clerk. 

It  shall  be  the  duty  of  the  clerk  of  the  court  In  each  district: 

1.  To  keep  the  seal  of  the  court,  and  nfllx  it  to  the  certific.nte 
of  the  transcript  of  the  docket  of  judgment,  or  any  other  certifi- 
cate, when  required  so  to  do. 

2.  To  record  the  proceedings  of  the  court. 

3.  To  keep  the  records  and  other  books  appertaining  to  the 
court. 

4.  To  file  papers  delivered  to  him  for  that  purpose  in  any 
action. 

5.  To  attend  the  sitting  of  the  court  of  which  he  is  clerk,  to 
administer  oaths  in  an  action,  in  the  presence  of  the  court  and 
under  its  direction,  and  to  receive  the  verdict  of  the  jury,  and 
in  the  absence  of  the  justice  to  adjourn  causes  to  a  time  acrreod 
upon  between  the  parties  or,  when  no  justice  aj)pears,  to  adjourn 
causes  to  the  next  jufHcial  day. 

(J.  To  authenticate  by  certificate  or  exemplification,  ns  may  be 
required,  the  records  or  proceedings  of  the  court,  or  any  other 
pai)ers  appertaiuinir  thereto  and  filed  with  him. 

7.  To  exercise  the  powers  and  perform  the  duties  conferred  and 
imposed  upon  him  by  this  act. 

8.  In  the  performance  of  his  duties  to  conform  to  tHe  direction 
of  the  court. 

9.  [Am'dy  1904.]  To  keep  his  oflflce  open  for  the  transaction 
of  business,  every  judicial  day,  from  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon,  except  that  during  the 
months  of  July  and  August  of  each  year  the  clerk's  office  may, 
by  a  rule  established  by  the  board  of  justices,  be  closed  at  two 
o'clock  in  the  afternoon. 

L.  1883.  ch.  410, 1 1428;  L.  1904.  ch.  663.   In  effect  May  9, 1901. 
S  2S3.  To  collect  and  nccoant  for  feefl,  et  cetera. 
It  shall  be  the  duty  of  the  clerk  iu  each  district,  to  collect  and 
receive  all  the  fees,  including  the  fees  allowed  by  law  in  summary 
proceedings  to  recover  lands,  and  to  account  for  and  pay  the  same 
into  the  city  treasury  monthly,  under  oath,  on  the  first  day  of 
each   and   every   month,   or  within   three  days   thereafter,   which 
account  shall  contain  the  title  of  each  cas**  and-  the  amount  of 
fees  received  therein,  and  the  salary  of  such  clerk  shall  not  be 
paid  until  he  shall  have  so  accounted  and  paid,  and  he  shall  per- 
form no  service  until  he  shall  have  received  the  legal  fee^  therefor. 
L.  1882,  cb.  410,  i  1428. 
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{284.  Docket  t  if^'hat  to  cont&ln. 

The  clerk  of  the  court  in  each  district  must  Ueop  a  hook,  denom- 
ioatod  a  docket,  in  which  must  he  entered  by  him: 

1.  The  title  of  every  action  or  proceeding:,  in  which  a  sum- 
mons or  precept  is  issued. 

2.  The  date  of  the  summons  or  precept,  and  the  time  of  itn 
return,  and  rf  an  order  of  arrest,  warrant  of  attachment  or  writ 
of  reph'vin  was  issued  such  facta  must  also  be  stated. 

3.  The  time  when  the  parties,  or  either  of  them  appear<*d;  a 
minute  of  their  pleadings,  if  in  writing,  referring  to  them;  if  not 
ia  writing  a  concise  statement  of  the  pleadings. 

4.  Every  adjournment,  and  to  what  time. 

5.  When  a  trial  by  jury  is  demanded,  the  demand  must  1h» 
stated,  and  by  whom  made,  and  the  time  appointed  for  the  trial, 
and  the  return  of  the  jury. 

H.  The  names  of  the  jury  sworn. 

7.  The  verdict  of  the  jury  and  when  received:  if  the  jury  dis- 
agree and  are  discharged,  that  fact  must  be  stated. 

8.  The  judgment  of  the  court,  its  amount,  and  the  costs  in  the 
action. 

9.  The  issuing  of  execution,  when  issued,  and  to  whom:  (he 
renewals  thereof,  if  any,  and  when  made;  the  return  and  when 
made,  and  a  statement  of  money  paid  to  or  by  the  clerk,  and 
when,  and  by  or  to  whom. 

10.  The  giving  of  a  transcript  to  be  filed  in  the  county  clerk's 
offl<'e.  and  when  and  to  whom  given. 

11.  The  receipt  of  a  notice  of  appeal  or  order  to  make  or 
amend  a  return,  stating  the  time  of  the  receipt  thereof,  and  the 
time  of  filing  a  return  on  appeal. 

12.  Any  other  order  as  the  court  may  direct. 

L.  1882,  Ob.  410,  f  1409. 

S28S.  Bntrleii)  liow  to  be  made. 

The  several  particulars  in  the^  last  section  specified  must  be 
entered  under  the  title  of  the  action  or  proceeding  to  which  they 
relate,  and  at  the  time  when  they  occur.  Such  entries*  in  the 
docket,  or  a  transcript  thereof,  certified  by  the  clerk  or  his  suc- 
cessor in  office,  with  the  seal  of  the  court  thereon  impressed,  are 
evidence  to  prove  the  facts  as  stated  therein. 

L.  1882,  Ph.  410,  S  1410. 

§280.   Index. 

The  clerk  must  keep  an  index  to  his  docket,  in  which  must  be 
entered   the  names  of  the  parties   to  each   summons  or  precept, 
with  a  reference  to  the  page  of  entry;  the  names  of  the  parties 
respectively,  must  be  entered  in  the  index  in  alphabetical  order. 
L.  1882.  oh.  410.  §  1411. 

S  287.  To  be  dellvereil  by  cleric  to  hln  nacceiisor. 

It  is  the  duty  of  the  clerk  to  deliver  to  his  successor  in  office  his 
offlrial  dockets  and  papers  on  file  in  his  office,  as  well  his  own  as 
those  of  his  predecessors  which  may  be  in  his  custody,  there  to 
be  kept  as  public  records. 

L.  1882,  ch.  410.  {  1412. 
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1288.  Soeceasor  may  isiiae  cxecotlon  on  former  onuatlK- 
lied  docket. 

A  clerk  with  whom  the  docket  of  his  predecessor  is  deposited, 
may  issue  execution  on  a  judgment  there  entered  and  unsatisfied, 
in  the  same  manner  and  with  the  same  effect  aft  though  he  was 
clerk  of  the  court  at  the  time  the  judgment  was  rendered. 

L.  1882,  ch.  410,  {  1413. 

1289.  Certified  copieiii  prima  fade  e-rldenee. 

A  copy  of  a  paper  on  file  in  the  office  of  the  clerk,  certified  by 
him  or  his  assistant  as  such,  shall  he  prima  facie  evidence 
thereof. 

L.  1882,  ch.  410,  1 1414. 
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article:  skcond. 

Marshals, 

Sec.  293.  Marshal  not  to  appear,  ot  cetera. 

294.  Bond  to  be  exooiiled  by. 

295.  ProBOc-ntion  of  bond. 

296.  In  what  court  bond  may  be  prosecuted. 

297.  Judgments  against  marshalB;  transcript  and  pzecation. 

298.  Entry  of  Judgment  to  be  endorsed  on  bond;  how. 

299.  Amount  collected  to  be  credited  on  bond. 

300.  City  clerK  to  rciwrt  cancelled  bonds  to  mayor;  renewal  of  bond. 
.101.  ApiKiintment  deemed  waived  for  failure  to  file  bond. 

302.  Process  to  be  served  by  marshals. 

303.  Marshal  may  serve  process  within  cJty  lim'ts. 

304.  Certain  laws  In  relation  to  sheriffs  made  applicable. 

305.  Marshal  to  keep  entry  book  and  Indorse,  et  cetera. 

306.  Removal  and  Busp^nsion  of  marshals. 

307.  Payment  of  money  received  bj  manhaU, 

203.  Mamlial   not  to  appear,  ct  cetera. 

A  marshal  of  the  city  of  New  York  cannot  appear  or  act  on 
behalf  of  either  or  any  party  in  an  action  or  proceeding  in  said 
municipal  court. 

L.  1901,  ch.  466,  §  1368. 

{204.  Bond  to  be  execnted  by. 

No  marshal  shall  be  permitted  to  enter  upon  the  duties  of  the 
office  until  he  shall  execute  a  bond,  with  two  sufficient  snreti<*««. 
who  shall  be  residents  of  and  shall  own  real  estate  within  th«* 
city  of  Now  York,  to  the  amount  of  double  the  pooalty  of  the 
bond,  to  the  city  of  New  York,  in  the  penal  sum  of  two  thousand 
dollars,  jointly  and  severally  to  answer  the  city  of  New  York. 
find  any  parties  that  may  complain  conditioned  that  such  marshal 
shall  well  and  faithfully  execute  the  duties  of  said  office  of  mar- 
shal, without  fraud,  deceit  or  oppression,  such  sureties  to  justify 
in  double  the  amount  of  such  bond.  The  said  bond  shall  be  deliv- 
ered to  the  city  clerk  of  the  city  of  New  York,  who  shall  judce 
of  and  determine  the  competency  of  the  sureties;  and  should  he 
approve  of  the  same,  he  shall  note  his  approval  thereon,  and  shall 
cau.se  such  bond  to  be  filed  in  the  office  of  the  city  clerk,  forth- 
with after  having  been  approved  by  him,  and  he  shall  either 
approve  of  or  reject  such  bond  within  five  days  after  the  .same 
shall  have  been  presented  to  him  for  that  purpose.  Nothing?  iu 
this  act  shall  be  construed  to  prevent  a  surety  company  author- 
ized by  law  to  act  as  surety. 

L.   1882,  ch.  410,  S  1700. 

I  205*  Pronecntlon  of  bond. 

Any  person  who  shall  be  apgrieved  by  any  official  misconduct 
on  the  part  of  any  marshal,  and  who  may  desire  to  prosecute  his 
official  Dond,  and  who  shall  have  first  obtained  judgment  against 
such  marshal  for  official  misconduct,  may  move  before  a  justice 
of  the  supreme  court  at  special  term,  in  the  judicial  department, 
wherein  the  boroujrh  for  which  such  marshal  shall  have  been 
appointed,  is  situated,  after  pivinp:  such  marshal  and  his  sureties 
eight  days  previous  uoti<'o  of  intention  so  to  do.  by  personal  ser- 
vice of  said  notice  on  Ihem,  stating  when  such  motion  will  be 
made  and  of  the  papers  to  be  used  on  such  motion,  for  leaTO  to 
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prosecute  such   oflScial   bond   in  his   own   name,   and   such    leave 
shall  be  g:rauted  upon  it  appearing  satisfactorily  to  said  conrt: 

1.  That  a  judgment  has  been 'obtained  in  his  favor  against 
such  marshal  for  official  misconduct,  specifying  the  time  when 
and  the  court  whereby  such  judgment  was  rendered,  and  the 
amount  thereof. 

2.  That  such  transcript  of  judgment  has  been  filed  against 
such  marshal  in  the  office  of  the  clerk  of  the  county,  within  which 
the  borough  for  which  said  marshal  shall  have  been  appointed, 
is  situate;  specifying  the  time  when  such  transcript  was  filed 
and  (execution  issued,  and  that  the  sheriff  of  that  county  has 
returned  said  execution,  wholly  or  partly  unsatisfied,  after  linviiig 
demanded  payment  thereof  of  sueh  marshal;  and  his  neglect  ov 
refusal  to  pay  the  same,  and  if  any  payments  have  been  ma  do 
on  such  execution,  specifying  the  amount  thereof,  but  where  sncli 
marshal  shall  have  died  or  removed  from  the  city  of  New  York, 
a  demand  for  the  payment  of  the  amount  of  such  execution  shall 
not  be  necessary. 

3.  That  such  judgment  is  wholly  or  partly  unpaid,  specifying 
the  amount  uncollected  or  unpaid,  and  that  the  sureties  or  surety, 
have  or  has  been  served,  with  the  notice  and  papers  hereinbefore 
mentioned. 

L.  1882,  oh.  410.  1 1701. 

§200.  In  -what  court  bond  may  be  proffecnted. 

A  justice  referred  to  in  the  preceding  section,  may  order  such 
bond  to  be  prosecuted  in  the  municipal  court  of  the  city  of  New 
York,  or  in  the  city  court  of  the  city  of  New  Y'ork,  if  such  bor- 
ough be  within  the  county  of  New  York,  or  in  the  county  court 
of  the  CQunty  wherein  such  borough  is  situated,  if  in  any  other 
county.  Either  of  said. courts  shall  have  jurisdiction  in  actions 
brought  on  such  bond,  upon  such  leave  being  granted,  and  the 
said  justice  upon  said  motion  may  award  the  aggrieved  party  his 
reasonable  costs  on  such  motion,  not  exrooding  tlie  sum  of  ten 
dollars,  which  shall  be  included  in  the  judgment  obtainetl  upoii 
such  bond. 

L.  1882,  ch.  410,  9  1702. 

$  207.  Jadgrnieiits  asralnHt  mursbalsi  transcript  and  exe- 
cution. 

Whenever  any  judgment  shall  be  rendered  against  anj'  marshal 
or  his  sureties  or  surety  in  any  court  as  provided  in  the  foregoing 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  county  wheriMu  the  judgment  is  so  obtained,  and  from  the 
filing  of  such  transcript  the  provisions  of  section  two  hundred 
and  seventy  of  this  act  apply. 

L.  1882,  ch.  410,  I  1703. 

1898.  Entry   of  Jndgrment  to  be  endomed   on  bond;.  bo-«T. 

The  clerk  of  the  county  wherein  said  judgment  is  entered  shall 
issue  a  transcript  upon  application  of  the  judgment  creditor,  stat- 
ing the  amount  of  the  judgment  and  that  the  sum  is  a  charge 
against  the  bond  of  the  marshal.  The  transcript  may  be  filed 
with  the  city  clerk  in  the  office  wherein  the  bond  of  said  marshal 
is  filed,  and  the  city  clerk  shall  make  a  memorandum  on  the 
official  bond  of  every  marshal,  upon  the  filing  of  every  transcript, 
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of  a  judgment  obtained  against  him  and  his  sureties,  and  of  the 
time  when  and  the  court  whereby  such  judgment  was  rendered, 
and  the  amount  thereof,  and  shall  be  entitled  to  a  fee  of  fifty 
cents  therefor,  which  the  court  rendering  judgment  shall  hare 
power  to  include  in  such  judgment,  together  with  whatever  other 
disbursements  arc  or  may  be  necessarily  incurred  in  said  action, 
and  the  said  bond  shall  be  cancelled  to  the  amonnt  of  snch 
judgment. 

L.  1882,  ch.  410.  §  1704. 

$  209.  Anton nt  collected  to  be  credited   on  bond. 

Whonover  any  action  shall  be  commenced  against  the  sureties 
of  any  marshal,  and  such  sureties  shall  pay  the  amount  for  which 
such  suit  is  brought,  and  the  costs  and  disbursements  incurred 
therein,  or  any  part  thereof,  the  party  or  parties  so  paying  shall 
be  entitled  to  have  such  sum  so  paid  credited  upon  such  bond, 
upon  presenting  the  certificate  of  the  plaintiff  or  his  attorney  in 
such  action,  acknowledging  such  payments  to  such  clerk  afore- 
said, and  upon  such  clerk  endorsing  such  payment  on  such  bond, 
it  shall  be  cancelled  to  the  amount  so  paid. 

L.  1882,  ch.  410,  $  1705. 

|300.  City  cleric  to  report  cancelled  bondii  to  maTori  re« 
ne-«Tal  of  bond. 

Whenever  judgment  shall  be  rendered  against  the  oflBcial  hond 
of  any  marshal,  sufficient  or  partially  sufficient  to  cancel  the 
same,  the  city  clerk  aforesaid,  shall  report  to  the  mayor  the  fact. 
and  it  shall  be  the  duty  of  the  mayor  to  compel  such  marshal  to 
renew  his  official  bond,  if  the  same  be  cancelled  in  whole,  or  to 
furnish  an  additional  bond,  for  the  amount  of  the  cancellation  in 
the  penal  sum  of  double  such  amount,  if  said  bond  be  cancelle<l 
in  part,  and  should  said  marshal  neglect,  refu.se,  or  fail  so  to  do. 
within  ten  days  after  being  notified,  he  shall  be  removed  by  the 
mayor  aforesaid,  or  suspended  from  performing  the  duties  of  the 
office  until  such  time  as  he  shall  renew  the  same,  and  such  hond 
shall  be  renewed  in  the  same  manner  as  often  as  the  same  shall 
be  cancelled. 

L.  1882,  ch.  410,  {  1707. 

S  301.  Appointment  deemed  waived  for  failure  to  flie 
bond. 

Every  marshal  shall,  within  thirty  days  after  his  appointment. 
enter  into  a  bond  in  the  manner  provided  in  this  act,  or  he  shall 
be  deemed  to  have  waived  his  appointment  as  such  marshal, 
and  some  other  suitable  and  proper  person  shall  be  appointed 
in  his  place  and  stead  to  discharge  the  duties  appertaining  to 
such  office  of  marshal. 

L.  1882.  oh.  410.  «  1708. 

S  302.  Procema  to  be  served  by*marsbal». 

Every  summons,  precept,  order  of  arrest,  attachment,  writ  of 
replevin,  or  other  process  issued  by  or  out  of  the  municipal  court, 
and  every  summons  or  precept  issued  by  the  clerk  of  the  court 
in  any  district,  and  every  summons  issued  by  any  justice  thereof. 
shall  be  served  and  executed  by  a  marshal,  except  as  prescribed 
in  section  thirty -six  of  this  act:  but  no  person  oth^r  than  a  mar- 
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shal  shall  be  entitled  to  any  fees  or  other  compensation  therefor, 
except  the  persons  who  serve  process  for  the  corporation  counsel. 

L.  1882,  cb.  410,  1 1700. 

1 308*  Maml&al  may  iierire  procenn  frltliin  city  llmita, 

A  marshal  of  the  city  of  New  York  may,  and  is  empowered, 
and  has  the  authority  to  serve  or  execute  all  process  and  man- 
dates of  the  municipal  court  of  the  city  of  New  York,  in  any  part 
of  the  city  of  New  York,  notwithstanding  he  was  appointed  for 
or  is  a  resident  in,  a  particular  borough. 

[New.] 

S304.  Certain  law*  In  relation  to  slierlira  made  apiiU- 
ca.ble.. 

All  provisions  of  law  in  relation  to  the  taking  and  restitution  of 
property  by  sheriffs  of  counties  shall  apply  to  the  taking  and 
restitution  of  property  by  the  said  marshals,  except  that  a  mar- 
shal is  not  restricted  in  the  performance  of  his  duty  as  such,  to 
the  territorial  limits  of  a  county,  when  engaged  in  the  service 
or  execution  of  process  or  mandates,  but  is  authorized  to  act 
within  the  limits  of  the  city  of  New  York. 

L.  1882,  ch.  410,  {  1711. 

f  306.  Marshal  to  keep  entry  book  and  Indorse,  et  cetera. 

Every  marshal  shall  keep  a  book  in  which  he  shall  enter  imme- 
diately upon  the  receipt  thereof  all  the  process  and  mandates  of 
the  court  delivered  to  him  for  execution,  and  his  disposition 
thereof;  and  he  shall  also  endorse  upon  such  process  or  mandate 
the  date  and  the  hour  of  receiving  the  same. 

[New.] 

{  806.  [Am'dy  1004.]  RemoTal  and  snspenslon  of  marslkal«. 

The  mayor  may  remove  any  marshal,  after  giving  him  an 
opportunity  to  be  heard,  upon  charges  in  writing  preferred 
against  such  marshal,  and  filed  with  the  mayor,  and  may,  in  his 
discretion,  suspend  said  marshal  from  the  performance  of  his 
duties,  as  such,  pending  a  hearing  upon  the  charges.  Upon 
charges  being  preferred  against  a  marshal  by  a  justice  of  the 
municipal  court,  the  mayor  may  forthwith  cause  notice  of  sus- 
pension of  such  marshal  to  be  served  upon  him,  and  such  marshal, 
shall  thereupon  remain  suspended  until  the  hearing  and  deter- 
mination of  such  charges  by  the  mayor.  The  mayor  may,  in  his 
discretion,  delegate  to  the  secretary  to  the  mayor  the  power  and 
duty  of  hearing  the  evidence  to  be  produced  upon  the  said  hear- 
ing and  in  such  case  the  said  secretary  to  the  mayor  shall  have 
the  power  to  issue  subpoenas,  administer  oaths  and  take  such 
evidence  and  shall  submit  the  same  to  the  mayor  who  shall  there- 
upon make  a  determination  thereon,  which  determination  shall 
have  the  same  force  and  effect  as  if  the  said  evidence  had  been 
taken  before  the  mayor. 

L.  1901,  ch.  466,  i  1420 ;  L.  1004,  ch.  264.    In  effect  April  8,  1901 
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S  S07.  Payment  of  money  received  1>y  mnrnlBitlii. 

Whenever  any  marshal  shall  colloot  or  receive  any  raoney  npon 
any  process  of  the  municipal  court  of  the  city  of  New  York,  he 
shall  pay  the  same  over  to  the  clerk  of  the  court  of  the  districl 
from  which  such  process  was  Issued,  less  his  lawful  fees  an*! 
disbursements  within  five  days  jifter  the  same  shall  have  hnii 
received  by  him.  Upon  his  failure  so  to  do  he  may  l»e  procwnl^sl 
against  as  for  a  contempt.  The  clerk  of  the  court  with  whom 
such  monejr  is  deposited  shall  pay  the  same  over  on  demand  to  tlie 
person  entitled  thereto. 
[New.]    L.  1905,  eh.  228.  In  effect  April  19,  1905. 
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TITLE  IX. 
Appeals. 

Sec.   310.  Wlien   appoal   may   be   taken. 
811.  Wheu  and  how  taken. 
312.  Service  of  notice  uimn  respondent. 
31.3.  OiiilHBU>n  to  serve  one,   how  supplied;  amendment  when  allowed. 

314.  Uudertaklnff   tu   stay   execution    upon   Judgment. 

315.  Exception   to  sureties;   lustiflcatlon. 
31B.  Proceed inirs   bow   stayed. 

317.  Return. 

318.  So  I  tic  men  t  of  case  on   appeal. 

319.  When   Justice    is    dead,    et   cetera. 

320.  .\ppeal  when   adverse  party  has  died. 

821.  Pim^iedlufTH   when  party  dies  pending  appeaL 

322.  Order  of  substitution. 

323.  Rtstitntion  upon  reversal. 

324.  H<'ttinfr  off  coats  and   recovery. 

325.  IT(>nrinfi;   on    appeal,   dismissal   thereof;    reyersal   on  stipulation. 

326.  Jiidirmcnt. 

327.  Clerk   aprellate   court   to   return  papers. 

§  aiO.    [Ana'd,  10O7.]    IVlien  appeal  may  be  taken. 

An  appeal  from  a  judgment  rendered  in  an  action,  or  a  final 
order  made  in  summary  proceedings  in  the  municipal  court  of 
the  city  of  New  York,  or  from  orders  as  hereinbefore  provided, 
may  be  taken  to  the  supreme  court.  Such  appeal  shall  be  heard 
in  Ruch  manner  and  by  such  justice  or  justices  as  the  appellate 
diTiaion  of  the  supreme  court  in  the  judicial  department,  embrac- 
ing? the  district  wherein  the  action  is  brought  snail  direct,  except 
that  the  appellate  division  of  the  second  judicial  department  may 
direct  that  such  api)eal  may  be  heard  directly  before  that  court: 
provided,  however,  that  if  the  appellate  division  in  the  second 
department  directs  such  appeal  to  be  heard  before  three  other 
justices  designated  by  it  and  to  be  known  as  the  appellate  term 
in  the  second  department,  said  app;;llate  division  may  appoint 
and  remove  a  chief  o»erk  of  such  appellate  term  and  one  deputy 
clerk  and  not  to  exceed  three  att«ndants  and  to  fix  their  salaries 
or  compensation,  which  shnll  not  exceed  for  the  clerk  twenty- 
five  hundred  dollars  per  annum,  for  the  deputy  clerk  eighteen 
hundred  dollars  p^r  annum,  and  for  the  attendants  the  salaries 
now  allowed  by  law  to  attendants  in  the  supreme  court  in  Kings 
county.  The  board  of  estimate  and  apportionment  is  authorized 
and  empowered  to  provide  the  means  to  pay  such  salaries  and 
compensation,  and  all  other  expenses  of  such  appellate  term, 
for  the  year  nineteen  hundred  and  seven,  and  for  each  year 
thereafter.  The  appellate  court  may  reverse,  affirm  or  moilify 
the  judgment,  order  or  final  order  appealed  from,  and  where  a 
judgment,  order  or  final  order  is  reversed,  may  order  a  new  trial, 
in  the  municipal  court  in  the  district  in  which  the  action  Is 
brought.  Where  a  judgment,  order  or  final  order  is  modified  or 
a  new  trial  is  ordered,  costs  shall  be  in  the  discretion  of  the 
appellate  court. 
L.  1901.  ch.  466,  9  1377.    Am'd  L.  1907,   ch.  664.     In  effect  Aug.  9,  1907. 

f   »11.   [Am'd,   lfN)8.]    HTlien  and  liow  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment,  order  or  final  order  in  the  docket,  except  that 
where  a  defendant  api>eal8  from  a  judgment  rendered  in  an  action 
wherein  he  did  not  appear  and  the  summons  was  not  personally 
servci"  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
wi-itttn  notire  of  the  entrj-  of  the  judgment.  An  appeal  is  taken 
by  SiTvin^'  upon  the  clerk  of  the  court  or  his  successor  in  office 
in  the  (listri*-t  in  whi<*h  the  judgment,  order  or  final  order  was 
rondcrt'd,   and    upon   the  respondent,   a   written   notire   of  appeal. 
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appellate  court,  and  paying  at  the  same  time  the  costs  and  dis- 
bursoiiieiits  of  the  action  to  such  clerk  who  shall  hold  the  same 
to  abide  the  event  of  such  apiical  and  the  further  order  of  the 
lourt  in  the  district  from  which  the  appeal  was  taken.  The 
city  of  New  York  or  any  board,  department  or  official  thereof 
appearing  by  the  corporation  counsel,  shall  not  be  obliged  to  pay 
Huch  costs  and  disbursements  until  the  final  determination  of  such 
ap[>cal.  The  service  and  filing  of  a  notice  of  appeal  by  the.  city 
of  New  York  with  the  clerk  of  the  court  as  aforesaid  shall  op- 
erate as  a  stay. 
C.  C.  P.,  I  3046;  L.  1904,  ch.  698;  L.  1908,  ch.  22.     In  effect  Sept-  1,  IDO^ 

g   812.   Service  of  notice  upon  renpondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  Ih» 
made,  by  delivering  it  in  any  part  of  the  state,  to  the  respondent 
l>er8onnlly,  or  in  one  of  the  following  methods. 

1.  If  the  respondent  is  a  resident  of  the  city  of  New  York,  by 
leaving  it  at  his  resi<h'nce,  with  a  person  of  suitable  age  and  dis- 
cretion. If  he  is  not  a  resident  of  the  city  of  New  Y'ork,  and  the 
person  who  appeared  as  his  attorney  upon  the  trial  i.*?  a  resident 
thereof,  it  may  be  served  upon  the  attorney,  either  personally,  or 
by  leaving  it  at  his  olBce  or  residence,  with  a  person  of  suitable 
age  and  discretion. 

2.  If  service  within  the  city  of  New  York  cannot  be  made. 
with  due  diligence,  upon  tlie  respondent  personally,  or  in  the 
method  prescribed  in  the  foregoing  subdivision,  the  notice  of 
appeal  may  be  served  upon  him,  by  delivering  it  to  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  addressed  to  the 
respondent. 

C.  C.  P.,  I  3048. 

}  313.  OiniMKlon  to  serve  one,  bo-w  supplied  t  an&endaient 
nvhen  ullo^ved. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  clerk  or  the  respondent,  but 
omits,  through  mistake,  inadvertence  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  per- 
fect the  appeal,  the  appellate  court,  upon  proof  by  affidavit  of  the 
facts,  may.  in  its  discretion,  permit  the  omission  to  l»e  supplietl. 
or  an  amendment  to  be  made,  upon  snch  terms  as  Justice  requires. 

0.    O.    p.,    fi   3049. 
g  314.  UntlertaklnK  to  stay  execvtlon  npon  Jndiraient. 

If  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  exe<*uted  by  one  or  more  sureties.  ap]iroved 
bj'  a  justice  of  the  court,  t«^  tl*e  effect  that  if  the  ap]>eal  is  dis- 
niisK<Ml,  or  if  judgment  is  rendered  against  the  appellant  in  the 
appellate  court,  and  an  px»'cr.  ion  issued  thereupon  is  reinrmHl 
wholly  or  partly  unsatisfied:  the  sureties  will  pay  the  amoimt  of 
the  judgment,  or  the  portion  i  hereof  remaining  unsatisfied,  not 
exceeding  a  sum  specified  in  t!ie  undertaking,  which  must  lie  at 
least  one  huudred  d(^iVM's,  and  not  less  than  twice  the  amoimt 
of  the  judgment,  or  if  the  judgment  o%the  court  is  for  the  rcMM>v- 
ery  of  a  Hinttol.  that  the  sin- ties  will  p;iy  the  sum  fixcii  liy 
that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  if  any,  awarded  f«)r  the  taking,  withholding,  or  deten- 
tion thereof.  A  cojiy  of  the  nndertnking,  with  a  notice  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  like  manner.  NoHiIimt  in  this  sej-tion  shall  be  construed  to 
pre<'lude  a  surety  company  properly  authorized  by  law  to  act  as 
such  surety  or  sureties. 
C.    €.    P.,    ft   30flO. 
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§  315.  Exception  to  anretiea. 

The  respondent  or  his  attorney,  may,  within  five  days  after  the 
service  of  a  copy  of  the  undertaking  with  notice  of  the  nlmg 
thereof,  serve  upon  the  appellant  or  his  attorney,  a  written  notice 
that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  hve 
days  thereafter,  the  sureties,  or  other  sureties,  in  a  new  under- 
taking to  the  same  effect,  must  justify  before  the  court  in  the 
district  in  which  the  judgment  was  rendered  or  final  order  made. 
At  least  three  days  notice  of  the  justification  must  be  §iven.  If- 
the  court  finds  the  sureties  sufficient,  it  must  indorse  its  allow- 
ance of  them  upon  the  undertaking,  or  a  copy  thereof.  Ihe  effect 
of  a  failure  so  to  justify  and  procure  an  allowance,  is  the  same 
as  if  the  undertaking  had  not  been  given.  The  court  shall  also 
have  power,  in  case  it  shall  be  made  to  appear  to  its  satisfaction, 
upon  motion,  that  the  exception  was  taken  unnecessarily  or  tor 
purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve 
the  undertaking. 

C.  C.   P..   «   1835. 
§  SIO.  Proceedlngrii)  bow  stayed. 

The  delivery  of  the  undertaking  to  the  clerk  of  the  court  in  the 
district  in  which  the  judgment  or  final  order  was  entered,  and 
service  of  a  copy  thereof,  and  of  notice  of  delivery  thereof,  stays 
the  issuing  of  an  execution  upon  the  judgment.  If  the  execution 
has  been  issued,  the  service  of  a  copy  of  the  undertaking,  certified 
by  the  clerk  or  accompanied  with  an  affidavit,  showing  that  it  is 
a  copy,  and  that  the  original  has  been  duly  filed,  upon  the  officer 
holding  the  execution,  stays  further  proceedings  thereunder,  sub- 
ject to  the  provisions  of  the  next  preceding  section. 

O.   G.    P.,   I   3061. 
S  317.  Return. 

The  clerk  of  the  court  or  his  successor  in  office,  must  within 
thirty  .days  from  the  service  of  the  notice  of  appeal  and  the  pay- 
ment of  the  cost  and  fees  as  prosoribod  in  this  act,  make  a  return 
to  the  appellate  court,  nnnex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him,  and  cause  the  same 
to  be  filed  with  the  clerk  of  the  appellate  court.  The  return  must 
contain  all  the  proceedings,  including  the  evidence  and  the  judg- 
ment. The  stenographer's  minutes  of  the  evidence  must  be  fur- 
nished to  the  clerk,  by  the  stenographer,  within  ten  days  after 
the  fees  therefor  have  been  paid.  Such  return  must  have  in- 
dorsed thereon  the  allowance  of  the  justice  before  whom  the 
action  or  proceeding  was  tried. 
C.   O.   P.,   I  3063. 

I  318.  >Settl«ment  of  cnne  on  appeal. 

Immediately  upon  receiving  the  minutes  from  the  stenographer, 
as  provided  in  the  next  preceding  section,  the  clerk  of  the  court 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the 
appellant,  or  to  the  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant  or  his  attorney  shall  then  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days,  served  in  the 
manner  provided  for  the  starving  of  a  notice  of  appeal,  or  on  the 
attorney  for  the  respondent,  and  made  returnable  before  the  jus- 
tice who  tried  the  case,  in  the  court  house  in  the  district  in  which 
said  justice  may  then  be  sitting.  Said  justice  shall  thereupon 
within  five  days,  settle  the  case  or  exceptions  upon  it,  if  there  be 
any,  and  indorse  the  return,  as  provided  in  the  next  preceding 
section.     After  a  justice  is  out  of  office,  he  may  settle  the  case  or 
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PX'-eptions  or  iiiake  uny  rotnrn  nf  i»nM-«M  «lii!irs  bad  h**f*«re  Lira 
w)iiN»  h*'  Max  in  ntl:i<%  uiu]  may  \u*  oniiju'lUil  sn  to  «Jo  liy  tm 
ai)|M'llaf<'  cmrt. 

(New.  J 

i   »19.   When  JnNtice  In  de«d,  et  cetera. 

If  the  justice  dit'.s.  biHoiiU's  a  lunatic-,  absconds,  removes  fr«»in 
tin,'  statf,  or  otlitrwisc  hcvomes  unahk^  to  niiikt*  the  returu.  th*- 
aiJi)ellate  c«iurt  may  n'cc'i%^  affidavits,  or  examine  wiin»>'i<«*s.  as 
to  the  evidiMKo  ami  otluT  proeoeding's  taken,  end  tbe  judiriin'ni 
rendered,  before  the  justice:  and  may  determine  the  aiUH'al,  as  if 
a  return  had  ln-en  duly  made  by  the  justice. 
C.  C.  P.,  I  305G. 

{  :)20.  Appeal  ivhen  adverse  partx  baji  died. 

Where  the  adverse  party  has  die*!,  sime  the  inakiu>r  of  he 
onier,  or  the  rendering  of  the  judjirmeut  appealed  fri»ni,  ur  wh^re 
the  jud^rment  appealed  from  was  rendered,  after  his  deaili.  in 
a  ease  preseriberi  by  law,  an  appeal  may  be  taken,  as  if  be  was 
livinjr:  but  it  eannot  be  heard,  until  the  heir,  ilfvisee.  exe*  ut«»r. 
or  xidministrator,  as  tin*  case  requires,  has  been  subsiitui<*rl  as 
the  ri'spondent  or  ai»i)cllant.  In  such  a  rn<e  an  nndennkiiitr 
re(4uire(l  to  perf'»"t  the  appeal,  or  to  stay  tlie  execution  of  the 
jud^uient  or  order  ai>i)ealed  from,  must  recite  the  fact  of  the 
atlverse  party's  dcatli:  and  the  undertaking  enures,  aftt»r  sub- 
stitution tc»  th«'  benefit  of  the  i)ers<ui  substituted. 
C.   C.   P.,   §   1297. 

S   321.  Proceediniirfi  ^rhen   party  dlcn  pending;  appeal. 

\Vhere  either  parly  to  an  appeal  dies  before  the  app^'ul  is  heard, 
if  an  order,  sub:  litutiii;;  anoti>er  person  in  his  place,  is  n.»t  Ma«!e 
within  three  months  after  his  dea*h,  the  court  in  which  the  apptal 
is  pending,  may.  in  its  discretion,  make  an  order  requirin;:  all 
persons  intensted  in  tlie  di'cedent's  estate,  to  show  <"ause  before 
it  why  the  jiid;:ment  or  order  appealed  from  slu>uld  not  iw  rv- 
versed  or  allimied  or  the  ai)i)eal  dismissed,  as  the  case  riMiuires. 
the  order  nnis!  specify  a  day  when  cause  is  to  be  shown,  which 
miist  not  In*  less  tiian  six  months  after  making  the  order;  and 
it  must  desi;:nate  thf»  mod"  of  pivin^  notice  to  the  pers<ms  inter- 
ested, rpon  the  retnni  day  of  the  order,  or  at  a  subsequent 
day,  appointed  by  the  couit  if  the  i>roper  person  has  not  licen 
substituted,  the  c<»urt,  upon  proof  by  affidavit,  that  notice  has 
been  K'ven,  as  re<iuired  bv  the  order,  may  reverse  or  aflirm  tbe 
jud^rment  <u*  order  ajipcaled  from,  or  dismiss  the  appeal,  or  make 
sucli  further  o»-«1<'r  in  the  p»emises  as  the  case  requires. 
C.    C.    P.,    S    1298. 

IS   :t22.   Order  of  iiiil>Ktl<ntlon. 

Where  personal   s(  rvieo  of  notice  of  application   for  an  order 
has   been   made,   within   the  city,   upon   the  proper  representative 
of   the   decedent,    an   onler   of   substitution   may    be   made,    upon 
the  applicati«>n  of  the  surviving  party. 
c.  c.   P.,    I   121H>. 

§   .1i!3.  lleNtltutlon    npon    reverwal. 

Where  the  jiid^rmenf  or  final  order  is  reversed  or  modifieil,  the 
apiK'llate  court  may  make  or  cemipel  restitution  of  property  or  of 
a  riL'hi,  b»st  by  means  of  the  erroneous  judgment;  but  not  so  n^ 
io  afre<'r  the  titl(»  of  a  purchaser,  in  pood  faith  and  for  value.  **r 
j>roperty  s.-hj  by  virtue  of  a  warrant  of  attachment  in  the  action, 
or  an   execution    issued    ui)on   the  judgment.      In  that   case,    tLt» 
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appellate  court  may  cuuipel  the  value,  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  event  of  the  action,  as  justice 
requires.  Six  days'  notice  of  an  application  for  an  order  for 
restitution  must  be  given;  and,  if  the  application  is  granted  be- 
fore judgment,  the  proper  direction  may  be  included  therein. 

C.   C.   P.,   S  3058. 

i  324.   Settfnar  off  costn  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  ono  against  the  other,  and  render  judgment  for 
the  balance. 

C.   O.   P.,   i  3069. 

S  a2n.  HearlnK  on  appenl,  dliinilMiial  thereof;  revernul 
on  atlpalatlon. 

Within  twenty  days  after  the  service  of  a  notice  of  appeal  on 
the  respondent,  he  may  serve  upon  the  appellant  or  his  attorney, 
a  written  stipulation  that  the  judgment  appealed  from  may  be 
reversed  with  five  dollars'  costs  and  disbursements  of  the  appeal, 
and  thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
except  to  enter  judgment  in  pursuance  of  such  stipulation  for  the 
enfortement  thereof;  in  cnse  such  stipulation  shall  not  be  served, 
the  appeal  may  be  brought  to  a  hearing  in  the  appellate  court  at 
any  term  thereof,  at  which  such  an  appeal  can  be  heard,  held 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of  not 
less  than  eight  days.  It  must  be  placed  upon  the  calendar,  and 
must  continue  thereupon  without  further  notice  until  it  is  finally 
disposed  <»f.  If,  after  being  regularly  placed  upon  the  calendar, 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  second 
term  thereafter  at  which  it  might  be  noticed  for  hearing  and 
heard,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown. 
C.  C.   P.,   S  3062. 

I   326.   Jadirment. 

In  a  case  specified  in  this  act,  the  appeal  must  be  heard  upon 
the  original  papers,  or  a  certified  copy  there<jf,  and  a  coi>y  or 
copies  thereof  ne<'(j  n<»t  be  furnishetl  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
whi(h  do  not  affect  the  merits.  It  may  afflrm  or  reverse  the 
judgment  of  the  municipal  court,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties,  and  for  ervors  of  law  or  of  fa<t,  and 
wh<Te  the  judgment  is  contrary  to  or  against  the  weight  of 
evidence,  the  appellare  court  may,  upon  its  reversal  of  a  judg^ 
ment,  order  a  new  trial  as  prescribed  in  this  act. 
C.   c.    P..   I  3063. 

§   327.   Clerk  appellate  eoart  to  retnrn  pnperfi,  et  cetera. 

I'pon  the  rendering  of  judgment  of  the  appellate  court,  atrirni- 
ing.  modifying  or  reversing  a  judgment  or  order  of  the  nnnii^ipal 
court,  the  clrrk  of  the  appellate  court,  shall  return  to  the  district 
(»f  llic  »nMniii]»Ml  court  f«-oni  which  the  ni>penl  wrts  taken,  nil  tlio 
paiM'i's  on  fde  in  his  offi<-e  making  up  the  judgment-roll  of  said 
action  or  proceeding. 

rNew.l 
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TITLE  X. 
Costs  and  fees. 

Soc.  330.  When  preTalllng  party  to  rocover  costs. 

331.  When  neither  party  to  recover  costs. 

332.  Costs;  sums  allowed. 

333.  When  defendant  entitled  to  increased  costs. 

334.  Costs  on  demurrer. 

3.'U).  Coflts  on  amendment  of  pleading. 
33G.  Costs  on  adjoamment. 

337.  Costs  after  discontinuance,  npon  answer  of  title. 

338.  r()8t8  where  title  to  real  property,  In  question. 
.339.  Costs  in  actions  upon  bastardy,  et  cetera,  bon4s. 
.340.  Costs  In  aetlon  by  working  woman. 

341.  Taxation  of  costs. 
.342.  Rpview  of  taxation. 

343.  Costs,  duty  of  clerk  on  taxation. 

344.  Costs,  sfDdarlt  respecting  disbursements. 
34n.  Costs  upon  appeal;  to  whom. 

346.  Costs  upon  appeal;  amount. 

347.  Fees  payable  to  clerks. 

348.  Employees  action;  no  fees. 

349.  Fees,  property  of  city. 
360.  [Pepealed.  1908.  J 

3R1.  Jurors  fees. 

362.  Witnesses  fees. 

353.  Stenographers  fees. 

3M.  Marshals  fees. 

P6.'».  Costs  on  order  to  proseente  marshals  bond. 

350.  Fees  In  summary  proceedings. 

S  :i»0.     [AniM,    1»07.]   Vl'hen    prevaflfn^    party    to    recover 

OOHtS. 

Except  as  specifically  prescribed  by  law,  a  party  who  recovers 
jiulginciit  ill  tiii.s  court  is  entitled  to  recover  as  costs  all  suuis 
allo\yed  by  express  provision  of  law,  and  all  fees  and  disbunse- 
nuMits  prescribed  by  law  for  services  necessarily  rendered  in  an 
nctioii  at  Uie  request  of  the  prevailing  party,  and  paid  by  hinu 
including  the  reasonable  compensation  of  commissioners  taking 
depositions  in  said  action. 
C.   C.   P.,   §  3074.    Amd  L.   11K»7,   ch.  220.    In  effect  Sept.   1.   1007. 

§  :i31.    When  neither  pnrty  to  recover  coatii. 

In  either  of  the  following  ca.ses,  costs  shall  not  be  awardetl  to 
either  party,  but  each  party  must  pay  his  own  costs. 

1.  Where  the  action  is  dismissed  by  rea.sou  of  the  failure  of 
both   parties   to   attend. 

2.  Where  the  defendant  interposes  an  answer  that  title  tn  real 
property  will  come  in  question,  and  gives  the  undertaking  there<m 
prescribed   in   this  act. 

^.  Where  the  action  is  discontinued  on  the  ground  that  the 
plaintiff  or  defendant  is  an  infant,  for  whom  a  guardian  ad  litem 
has  not  been  appointed. 

4.  Where  the  defendant  interposes  plea  of  bankruptcy, 
C.  C.  P.,  §  3075. 

§   litis,    CoHtfi;  HuntH  allowed. 

In  all  actions  brought  in  this  court  there  shall  be  allowed  to 
the  prevailing  party,  if  he  shall  have  appeared  by  an  attorney  ai 
law,  who  files  a  verifie«l  pleading  or  a  w^ritten  notice  of  appear- 
ame.  the  following  sums  as  costs.  W^here  an  action  is  removetl 
as  provided  in  section  three  of  this  act,  costs  shall   bo  allowed 
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the  Rftine  na  if  tbo  action  had  been  commenced  in  the  court  to 
which  it  is  remove<l. 

1.  To  either  party. —  Where  the  amount  demanded  in  the  sum- 
mons is  under  fifty  dollars,  or  where  the  amount  demanded  is 
under  fifty  dollars  and  defendant  interposes  a  counterclaim  under 
fifty  dollars,  the  court  may,  in  its  discretion,  award  a  sum  not 
exceeding  five  dollars. 

2.  To  the  plaintiflf.— Where  after  the  trial  of  an  issue  of  fact 
raised  by  appearance  and  answer  of  defendant,  plaintiff  recovers 
judgment:  For  fifty  dollars  and  under  one  hundred  dollars,  ten 
dollars;  for  one  hundred  dollars  and  under  two  hundred  dollars, 
fifteen  dollars;  for  two  hundred  dollars  and  under  thrt^e  hundred 
dollars,  twenty  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twenty-five  dollars:  for  four  hundred  dollors  or 
ovt^r,  thirty  dollars.  If  the  a<'tion  is  for  the  recovery  of  a  chattel 
the  amount  of  <'os(rt  shall  bo  governed  by  the  value  of  the  chattel 
as  determined  in  the  jndjrment. 

3.  To  the  plaintiff. —  Where,  upon  the  nonappearance,  or  failure 
of  defendant  to  answer,  plaintiff  recovers  judgment:  For  fifty 
('olbirs  and  under  one  hundred  dollars,  five  dollars;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  seven  dollars 
and  fifty  cents:  for  two  hundred  dollars  and  under  three  hundred 
dollars,  ten  dollars:  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  cents;  for  four  hundred 
dollars  or  over,  fifteen  dollars.  If  the  action  is  for  the  recovery 
of  a  chattel  the  amount  of  coats  shall  be  governed  by  the  value 
of  the  chattel  as  determined  in  the  judgment. 

4.  To  the  plaintiff.-- Where  the  action  brought  by  the  plaintiff 
is  for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  have 
interposed  a  counterclaim  amounting  to  fifty  dollars  or  over,  and 
the  plaintiff  recovers  judgment  upon  the  nonappearance  of 
defendant,  the  same  sum  as  plaintiff  would  be  entitled  to  recover 
on  default  if  the  amount  of  his  claim  was  the  amount  of  defend- 
ant's counterclaim. 

5.  To  the  defendant. —  Where  defendant  recovers  judgment 
after  the  trial  of  an  issue  of  fact,  raised  by  appearance  and 
answer,  costs  shall  be  awarded  to  the  defendant,,  at  the  rate 
prescribed  in  subdivision  two  based  upon  the  amount  of  plaintiff's 
demand  in  the  summons.  If  the  action  is  for  the  recovery  of  a 
chattel,  the  amount  of  costs  shall  be  governed  by  the  value  of  the 
chattel,  as  set  forth  in  the  affidavit  of  plaintiff. 

6.  To  the  defendant. —  Where  defendant  recovers  judgment  on 
the  non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to 
the  defendant  at  the  rates  prescribed  in  subdivision  three,  based 
upon  the  amount  of  plaintifTs  demand  in  the  summons.  If  the 
action  is  for  the  recovery  of  a  chattel  the  amount  of  costs  shall 
be  governed  by  the  value  of  the  chattel  as  set  forth  in  the  affidavit 
of  plaintiff. 

7.  To  the  defendant. —  Where  after  the  trial,  of  an  issue  of 
fact,  raised  by  his  appearance  and  answer,  and  counterclaim, 
the  defendant  recovers  judgment:  For  fifty  dollars  and  under 
one  hundred  dollars,  ton  dollnrs;  for  one  hundred  dollars  and 
under  two  hundred  dollars,  fifteen  dollars:  for  two  hundred  dollars 
and  under  three  bnndriul  dollars,  tweuty  dollars;  for  throe 
hundred  dollars  and  und^r  four  hundred  dollars,  twenty-five 
dollars;  for  four  hundred  dollar*^  or  over,  thirty  dollars. 

S.  To  the  defendant. —  Where,  u]>on  the  non-appearance  of  the 
plaintiff  after  issue  joined  and  defendant  shall  have  interposed 
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a  oonnterclaim  and  recovers  judj^nicnt:  For  fifty  dollars  and 
under  one  hundred  dollars,  five  dollars;  for  one  hundriHl  dollar* 
and  under  two  hundred  dollars,  seven  dollars  and  fifty  (.ent.^; 
for  two  hundred  dollars  and  under  three  hundred  dolfars.  ten 
dollars;  for  three  hundred  dollars  and  under  four  hundred  dollars, 
twelve  dollars  and  fifty  cents;  for  four  hundred  dollars  or  over, 
fifteen  dollars. 

9.  Upon  settlement  of  case  after  service  of  summons,  and  before 
trial,  plalntifiP  shall  be  entitled  to  costs  at  the  rate  prescribeti  in 
subdivision  three  of  this  section,  determined  by  the  amount  of  the 
settlement. 

10.  Upon  settlement  of  case  after  trial  and  before  entry  of 
judf?ment  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed 
in  subdivision  two  of  this  section,  determined  by  the  amount  of 
the  settlement 

[New.] 

1838.  M'hen  defendant  entitled  to  Inereaiied  eosts. 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a 
final  judgment  is  rendered,  in  an  action  wherein  the  omiplaint 
demands  judgment  for  a  sum  of  money  only,  or  to  r«»cover  a 
chattel:  or  a  final  order  is  made,  in  a  special  proceeding  in«*titutod 
by  a  state  writ,  is  entitled  to  recover  the  costs,  preacribe<l  in 
section  three  hundred  and  thirty-two  of  this  act,  and,  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  oflUcer,  appointe<l 
or  elected  under  the  authority  of  the  state,  or  a  person  sp€*cially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  nnd  the  action  or  special  proceeding  was  brought-  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  aa 
alleged  omission  by  him,  to  do  an  act,  which  it  was  his  official 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  offitvr  or 
person,  or  in  his  aid  or  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  a  color  of  authority  of  a  statute  of  the  8t.ito. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

C.  c.  P.,  J  3258. 

1 ,1H4.  CoNtii  on  denmrrei'. 

Where  a  judgment  is  rendered  on  the  trial  of  a  demurrer,  the 
prevailing  party  shall  recover  the  same  costs  as  if  the  judgment 
had  been  in  his  favor,  upon  the  default  in  the  same  action. 
Otherwise  costs  shall  not  exceed  ten  dollars  in  the  discretion  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

C.  c.  P.,  1 3077. 

i(3:tR.  Conts  on  nntendment  of  pleadlnfr. 

The  court  may,  in  its  disorotion.  as  a  condition  for  allowing  an 
amendmont  to  a  pleading.  requirM  the  payment  of  a  sum  not  to 
I'xrecd  ten  dollars  as  costs  to  the  adverse  party. 

O.  C.  P.,  I  2944. 
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8  336.  Costs  on  adjournment. 

When  a  trial  shall  bo  adjourned  on  cause  shown,  the  justice, 
in  his  discretion,  may  impose  ui>ou  the  party  applying  for  the 
adjournment  such  conditions  as  to  him  shall  seem  reasoriable, 
and  may  also  impose  costs  to  the  amount  of  ten  dollars,  besides 
disbursements,  as  a  condition  of  adjournment. 

L.  1882.  eh.  410.  fiS  13C0,  1420. 

§  33T.  Coats  after  dlscontlnnancey  npon  ans^rer  of  title. 

When  au  action  brought  in  this  court,  has  been  discontinued, 
as  prescribed  in  this  act,  upon  the  delivery  of  an  answer  showing 
that  title  to  real  property  will  come  in  question,  and  a  new  action 
for  the  same,  cause  has  been  commenced  in  the  proper  court; 
the  party  mi  whose  favor  final  judgment  is  rendered  in  the  new 
action,  is  entitled  to  costs;  except  that  where  final  judgment  is 
rendered  therein,  in  favor  of  the  defendant,  upon  the  trial  of  an 
issue  of  fact,  he  is  not  entitled  to  costs,  unless  it  is  certified 
that  the  title  to  real  property  came  in  question  on  the  trial, 

L.  1882,  ch.  410.  ft  1421. 

S  3.38.  Costs   where   title  to  real  property  in  anestion. 

Where  plaintiff's  complaint  is  dismissed,  pursuant  to  section 
one  hundred  and  eighty-four  of  this  act,  defendant  shall  be 
entitled  to  recover  the  costs  provided  in  subdivision  two  of  sec- 
tion three  hundred  and  thirty-two  of  this  act. 

L.  1882,  ch.  410.  i  1354. 

S  330.  Costs  in   action  npon  bastardy,  et   cetera,  bonds. 

Upon  a  recovery  being  had  in  an  action  brought  upon  a  bastardy 
or  abandonment  bond,  by  the  commissioner  of  public  charities,  or 
the  overseers  of  the  poor,  in  addition  to  the  other  costs  therein, 
the  court  shall  make  and  the  clerk  shall  enter  in  the  judgment, 
an  additional  allowance  of  ten  per  centum  of  the  amount 
recovered. 

L.  1882,  ch.  410.  i  1422. 

S  340.  Costs  in  action  by  Tvorklngr  Tvoman. 

In  an  action  brought  to  recover  a  sum  of  money  for  wages 
onrned  by  a  female  employee,  other  than  a  domestic  servant;  or 
for  material  furnished  by  such  an  employee,  in  the  course  of 
fier  employment,  or  in  or  about  the  subject-matter  thereof,  or 
for  both,  the  plaintiff,  if  entitled  to  costs,  recovers  the  sum  of 
ten  dollars  as  costs,  in  addition  to  the  costs  allowed  in  this  court, 
unless  the  amount  of  damages  recovered  is  less  than  ten  dollars; 
in  which  case,  the  plaintiff  recovers  the  sum  of  five  dollars  as 
such  additional  costs.  When  the  employee  is  the  plaintiff  in  such 
an  action,  she  is  entitled  upon  a  settlement  thereof,  to  the  full 
amount  of  costs,  which  she  would  have  recovered,  if  judgment 
had  been  rendered  in  her  favor,  for  the  sum  received  by  her  upon 
the  settlement. 

L.  1882,  ch.  410,  §  1424. 

§  841.   [Am'd,  1908.]      Taxation  of  costs. 

Where  judgment  has  been  rendered  by  the  justice,  costs  must 
be  taxed  by  the  clerk  and  inserted  in  the  judgment.  Before  any 
item  of  costS^  other  than  the  costs  fixed  by  the  express  provision 
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• 
of  law  or  granted  by  the  justice  or  fees  paid  to  the  clerk  in  tb«»  "   , 
action  are  allowed,  the  party  must  show  bj'  his  affidavit,  or  that      • 
of  his  attorney,  that  the  item  was  actually  and  legally  paid  and      J 
incurred.    All  items  of  cost  must  be  entered  by  the  clerk  in  the      t 
docket   book  kept  by  him.    The   clerk   shall   likewise   tax   cost* 
allowed  by  the  appellate  court,  and  the  prospective  fees  of  th*- 
county  clerk  and   sheriff,  namely  a  charge  for  docketinfr  judg- 
ment and  issuing  an  execution,  and  for  receiving  and  returniDK 
one  execution  thereof.  ' 

[Now.]    See  C.  C.  P.,   i  3078.    L.  1008,  ch.  144.    In  effect  April  6,  1903. 

§  342.  Review  of  taxation. 

A  taxation  may  be  reviewed  by  the  justice  sitting  in  the  district, 
within  five  days  after  the  entry  of  judgment,  upon  two  days*  no- 
tice. The  order  made  upon  such  a  motion  must  disallow  any  item 
wrongfully  included  in  the  judgment,  or  add  any  item  wrongfully 
omitted  therefrom,  and  direct  that  any  sum  so  disallowed  be  cred- 
ited upon  the  judgment  and  upon  any  execution  or  other  mandate 
issued  to  enforce  the  judgment.  Unless  such  r.eview  Is  asked  for. 
such  taxation  shall  not  be  thereafter  questioned  on  appeal. 

[Now.]    See  C.  C.  P.,  §§  3202-3205. 

{  S43.  Costs;  duty  of  cleric  on.  taxation. 

The  clerk  must  examine  all  items  presented  to  him  for  taxation; 
must  satisfy  himself  that  all  the  items  allowed  by  him  are  correct 
and  legal;  and  must  strike  out  all  charges  for  fees,  where  it  does 
not  appear  that  the  services  for  which  they  are  charged  were  nec^ 
essarily  performed. 

C.  0.  P.,  §  3266. 

(  344.  Costs;  affidavit  respecting  disbnrsenaents. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual  at- 
tendance; and.  if  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge,  for  a  copy  of  a  document  or  paper, 
cannot  be  allowed^  without  an  affidavit  stating  that  it  was  actn- 
nlly  and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  alloweil 
in  an^'  case,  unless  it  is  verified  by  affidavit,  and  appears  to  have 
been  necessarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

C.  C.  P.,  §  3267. 

S  345.  Costs  vpoa  appeal;  to  vrhonu 

Upon  an  appeal  provided  for  in  this  act,  the  award  of  costs  is 
regulated  as  follows: 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  It  to 
a  hearing,  as  prescribed  by  law,  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  or  final  order  is  reversed,  costs  mast  be 
awarded  to  the  appellant. 

3.  If  the  judgment  or  final  order  is  affirmed,  costs  must  be 
awarded  to  the  respondent. 

4.  If  the  judgment  or  final  order  is  modified  or  a  new  trial  fai 
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ordered,  costs,  or  such  part  tlioieof,  as  to  the  appellate  court 
Keems  just,  besides  dislmrf^ements,  may  be  awarded  to  either 
party,  absolutely,  or  to  abide  the  erent. 

r.  C.  P.,   IS  3066,  3213. 

§  34e.  Costa  «poB  appeal;  amount; 

Upou  an  appeal,  provided  for  in  this  act,  costs  when  awarded 
nnist  be  as  follows,  besid<»8  disbursements: 
To  the  appellant  upon  reversal,  thirty  dollars. 
To  the  respondent  upon  affirmance,  twenty-five  dollars. 
C.  C.  P.,  §  3007. 

§  347.  Fees  payable  to  clerks. 

There  shall  be  paid  to  the  clerks  of  the  court,  the  following 
sums  as  court  fees  in  an  action,  and  there  shall  be  no  others. 

1.  Upon  the  issuing  of  a  summons,  one  dollar. 

2.  For  placing  cause  upon  the  calendar  of  court,  one  dollar,  to 
be  paid  upon  the  return  of  the  summons. 

3.  For  a  return  upon  an  appeal  from  a  judgment  or  order,  two 
dollars. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attachment, 
one  dollar. 

5.  For  entry  of  judgment  upon  confession,  one  dollar. 

6.  For  trial  by  jury  of  six.  four  dollars  and  fifty  cents;  for  trial 
by  jury  of  twe'lve,  nine  dollars. 

7.  For  certifying  a  ropy  of  a  paper  on  file  in  the  clerk's  oflice, 
ten  cents  for  each  folio  of  one  hundred  words,  except  return  upon 
appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  service  shall 
be  performed. 
See  L.  1882,  ch.  410.  S9  141<I.  1^17. 

§  848.  Bmployee'n  action  |  no  fees. 

When  the  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerks  of  this  court  shall  not  demand  or  receive  any  fees  whatso- 
ever from  the  plaintiff  or  his  agents  or  attorneys  in  such  action, 
if  the  plaintiff  shall  present  proof  by  his  own  affidavit  that  his 
demand  is  less  than  fifty  dollars,  that  he  is  a  resident  of  the  city 
of  New  York,  that  he  has  a  good  and  meritorious  cause  of  action 
against  the  defendant,  and  the  nature  thereof;  that  he  has  mnd<' 
either  a  written  or  a  personal  demand  upon  the  defendant  or  his 
agent  or  representative,  for  payment  thereof,  and  that  payment 
was  refused.  Except  that  if  the  plaintiff  shall  demand  a  trial  by 
jury,  he  must  pay  to  the  clerk  the  fees  therefor  prescribed  in 
this  act. 

L.  1882,  ch.  410.   |  1416. 

I  849.  Fees,  property  of  city. 

Except  marshals'  and  jurors*  fees,  all  moneys  paid  to  the  clerks 
of  this  court  for  fees  shall  be  the  property  of  the  city  of  New 
York. 

[New.l 

1  850.  [Repealed  by  L.  1903,  ch.  144.] 
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S  301.  Juror's  fees. 

Every  person  summoned  as  a  juror  shall  be  entitled  to  a  fee  of 
twenty-five  cents,  to  be  paid  as  provided  in  this  act. 

1362.  Witnesses'  fees. 

A  witnoss  in  un  action  or  summary  proceeding;,  pending  in  this 
court,  or  before  a  commissioner  appointed  by  this  court,  or  before 
a  justice  of  this  court,  taking  a  deposition  to  be  used  in  a  court 
not  (>f  record  of  another  state  or  territory  of  the  UnitcKl  States  is 
entitled,  except  where  another  fee  is  specially  prescribed  by  law. 
to  twenty-five  cents  for  each  day's  attendance:  and  if  he  resides 
more  than  three  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile  going  to  the  i)lace  of  attendance. 

C.  C.  p.,  §§  3318,  3327. 

1 353.  Stenoirraplier*s   fees. 

In  all  cases  of  appeal  from  an  order  or  judgment  made  or 
rendered  in  this  court,  where  a  transcript  of  the  stenographer's 
minutes  of  the  testimony  given  on  the  trial  of  hearing,  becomes 
a  necessary  part  of  the  return  on  appeal,  the  stenographer's  fees 
for  making  up  such  transcript  shall  be  ten  cents  for, every  one 
hundred  words,  and  shall  be  paid  in  the  first  instance  liy  the 
appellant,  and  afterwards  taxable  by  him  as  a  disbursement  on 
the  appeal. 

L.   1901,  ch.  460,   S  1307. 

§  354.  Marshal's    fees. 

Fees  shall  be  allowed  to  marshals  for  serrices  rendered  under 
the  provisions  of  this  act,  as  follows:  For  serving  a  summons, 
order  of  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
copy  of  e.very  summons  delivered  on  request,  or  served,  fifteen 
cents;  for  a  copy  of  every  attachment  and  of  the  inventory  of  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  oxe«u- 
tion  or  selling  under  an  attachment,  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  a 
hnlf  cents  for  every  dollar  collect'^d  over  one  hundred  dollars: 
for  every  mile,  going  o'nly.  more  than  one  mile,  when  serving  a 
summons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
be  conii)uted  from  the  place  of  abode  of  the  defendant,  or  where 
he  sluill  be  founct,  to  the  place  where  the  same  is  returnable:  for 
summoning  a  jury,  one  dollar  and  fifty  cents;  <'or  going  with  the 
plaintiff  or  defendant  to  secure  security,  when  security  is  ordenMl 
by  the  court,  one  dollar:  for  taking  the  defendant  into  cnstt>«ly 
on  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents:  for  every  levy 
actually  made  by  virtue  of  an  execution,  one  dollar:  for  serving 
a  writ  of  possession  or  restitution,  putting  any  person  entitle»l 
into  the  i)nssession  of  premises,  and  removing  the  tenant,  when 
such  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  the 
same  fees  for  travelling  to  serve  the  same  as  are  herein  allowed 
for  serving  a  summons;  for  advertising  for  sale  any  property  by 
virtue  of  any  execution  or  attachment  issued  out  of  a  district 
court,  or  by  any  justice  thereof,  one  dollar:  for  every  day  neces- 
sarily employed  in  attendiiiir  such  sale,  one  dollar.  The  said 
marshals  shall  iierfonn  nil  other  services  required  of  them  by  law, 
without  any  fees  or  cr>mpi'iisati<»n  whatever  therefor,  and  no  other 
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fees,  charges,  or  compensations  shall  be  allowed  to,  demanded,  or 
churgred  by  any  of  the  said  jnara^lQ. 

L.  1882,  ch.  410,  §  1710. 

I  855.  Cdiitk'  bV  bifde^  to  prbsecnte  marshal's  bond. 

Whenever  an  order  shall  be  made  pursuant  to  law,  directing 
that  the  bond  of  a  marshal  be  prosecuted  in  Xhm  couxt,  the  justice 
granting  the  motion  and  making  the  said  order  may  award  the 
aggrieved  party  his  reasoiMbWe  costs  on  said  motion,  not  exceed- 
ing the  sum  of  ten  dollars,  which  shall  be  included  in  the  judg- 
ment obtained  upon  such  bond. 

L.  1882,  cb.  410,  §  1426. 

I  356.  Fees  In  nvLVkVkOjrf  proceedingrs* 

In  summary  proceedings  to  recover  the  jpossession  of  lands, 
the  fees  of  officers,  except  where  a  fee  ia  specially  given  in  chapter 
twenty-one  of  the  code  of  civil  procedure,  must  be  at  the  rate 
allowed  by  law,  in  an  action  in  this  court,  and  are  limited  in  like 
manner,  unless  the  application  is  founded  upon  an  allegation  of 
forcible  entry  or  forcible  holding  out;  in  which  case  the  judge  or 
justice  mav  award  to  the  HuccessfiU  party  a  fixed  sum  as  costs, 
not  exceeding  fifty  dollars,  in  addition  to  his  disbursements.  The 
final  order  awarding  costs  may  be  docketed,  and  an  execution 
may  be  issued  to  collect  the  costs  awarded  thereby  in  like  manner 
as  if  the  final  order  was  a  judgnient  rendered  in  the  court  in 
which  the  judge  or  justice  is  presiding  officer. 

L.  1882,  ch.  410,  1 1418. 
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TITLB  XL 
Deflnitioni;  effect  of  act;  laws 

Bee.  9<I0.  Deflnltlons. 

361.  BaTtaiK  cUiiae. 
882.  Constmotlon. 

363.  Sections  of  tbe  cod«  not  appllMfcIt, 

364.  LftWg  i^pealed. 
366.  Act  may  be  cited. 
366.  Wben  to  take  effect. 

Schedale  of  laws  repealea. 

§  aim.   rAm*d,   lf>07.]      Deflnltlona. 

WorclK  wsod  in  thin  act  in  the  past  or  present  tense  include  tbe 
fnt\ire  as  well  as  the  past  or  present;  words  used  in  the  maacoliDe 
g(?n(]er  include  the  feminine  and  neuter;  the  sin^lar  number 
includes  the  plural  and  the  plural  the  singular;  the  word 
*'  person  **  includes  a  corporation  as  well  as  a  natural  person: 
writing  includes  printing,  printed  or  typewritten  matter:  "  oath  " 
includes  affirmation  or  declaration:  "signature"  or  **  subscrip- 
tion "  includes  "  mark,"  when  the  person  cannot  write,  his  name 
being  written  near  it.  The  follo\nng  terms  also  named  in  thb 
act  have  tbe  signification  attached  to  them  in  this  section,  unless 
otherwise  apparent  from  the  context: 

1.  The  word  "attorney"  signifi<*s  an  attorney  of  the  sapreme 
court  of  this  state,  duly  licensed  to  practice  as  such. 

2.  The  word  "district"  signifies  a  district  of  the  mnnidpal 
court. 

3.  The  word  "clerk"  signifiea  the  clerk,  deputy  clerk  or 
Hs.Mistaut  clerk. 

4.  The  word  "  marshal "  signifies  any  person  authorised  to 
perform  the  dutios  of  a  marshal. 

5.  The  word  "  conx>ration  "  includes  every  aHMociati<m  having 
any  corporate  rights,  whether  created  by  special  acts  of  the  legis- 
lature or  under  general  laws. 

L.   1882,  ch.  410.  8  1437.     Am'd  U   1907.  cb.  003.      In  eff^t  Jan.    1.  1W& 

S  aoi.  Savlnar   cluoae. 

The  repeal  of  a  law  or  any  part  of  it  specifier!  in  the  annexed 
hcIukIuIc,  nhnJl  not  affect  or  impair  any  act  done  or  right  accruing. 
ac<Tued  or  acquired,  or  liability,  forfeiture  or  penalty  incurred 
prior  to  September  first,  nineteen  hundred  and  two,  under  or  by 
virtue  of  any  law  so  repealed,  but  the  same  may  Ik*  anserted. 
enforceil,  prosecuted  or  inflicted,  as  fully  and  to  the  same  extent 
as  if  such  law  had  not  l)een  repealed:  nor  shall  this  act  create  a 
vacancy  in  any  office  or  employment.  All  actions  and  pnHwd- 
ings  commenced  under  or  by  virtne  of  the  laws  so  repeale<l  and 
pending  on  Septeml»er  first,  nineteen  hundred  and  two,  may  be 
prosecuted  in  the  same  manner  and  with  the  same  effect  as  they 
might  under  law.M  then  existing,  unless  it  shall  be  otherwise 
Hpwially  provide*!.  Nothing  in  this  act  contained,  shall  he  con- 
st rued  as  afl'ecting  any  exiRting  provision  of  law  so  far  as  pro- 
visions apply  to  any  portion  of  the  state,  other  than  the  city  of 
New  York. 
L.    1882,    ch     410,    8  2148. 
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1862.  Coniitriictlon. 

The  provisions  of  this  act,  so  far  as  they  are  substautially  the 
same  as  those  of  laws  existing  prior  to  September  fiist,  nineteen 
hundred  and  two,  shall  be  construed  as  a  continuation  of  such 
laws,  modified  or  amended,  according  to  the  language  employed 
in  this  act,  and  not  as  a  new  enactment;  a  reference  in  laws  not 
repealeu.  to  provisions  of  law  incorporated  into  this  act  and 
repealed,  shall  be  construed  as  applying  to  the  provisions  so 
incorporated.  Where,  in  the  charter,  as  amended  in  nineteen 
hundred  and  one,  the  term  "  hereinafter  prescribed "  or  \yords 
equivalent  thereto  are  used  in  sections  relating  to  the  municipal 
court,  which  are  unrepealed,  the  reference  shall  be  deemed  to 
extend  to  this  act. 

1368.  Seetlonn  of  the  code  not  applicable. 

The  provisions  of  sections  thirty-two  hundred  and  seven  ^  to 
thirty- two  hundred  and  fourteen,  inclusive,  of  the  co('e  of  civil 
procedure,  do  not  apply  to  actions  or  proceedings  in  this  court, 
except  as  specially  provided  in  this  act. 

1 364.  Laws  repealed. 

The  laws  or  parts  thereof,  specified  in  the  schedule  hereto 
annexed  and  all  acts  amendatory  thereof  or  supplemental  thereto, 
in  force  when  this  act  takes  effect,  are  hereby  appealed. 

I  366.  Act   may  be  cited. 

This  act  may  be  cited  as  the  municipal  court  act  of  the  city  of 
New  -York. 

1866.  When  to  take  efle«t. 

This  act  shall  take  effect  on  the  first  day  of  September,  nineteen 
hundred  and  two. 

SCHEDULE  OF  LAWS  REPEALED. 

Of,  "  The  Greater  New  York  charter,  as  enacted  In  1897  and 
amended  in  1901,"  the  following  sections: 

Laws  of  Chapter.  Section.  Subject  matter. 

1901  . . .  466 1364 Jarisdictlon  of  manlclpal  cotirt. 

1901 ',[  466 1365 JurlBdlction  limited. 

1901 '. .  406 1866 Removal  of,cauiie«. 

lOOl!!!*.!...  466 1867 Appeals. 

1901 486........  1368 Process. 

1901 466 1869 Procedure. 

1901  409 1870 Actions  In  what  district  brought. 

1901 '  * '  466. 1371 i.  Where  court  held. 

1901*.!'.!!'.!!  466 1372 Seals,  etc. 

1901 466 1874 Board  of  justices. 

1901 466 137B Board  to  make  rules.  ,^      ^ 

1901  .  466 1376 Concum'uco  of   majority  of  board. 

1901 466, .......  1877 Rules  of  supreme  court  applicable. 

1901  ".'.*. '.*'.!.  466 1879 Justice  to  administer  oaths,  etc. 

1901*!  i 466 1380 Access  to  court  bouse. 

1901 '466 1384 SummoiiH  aad  toHts  In  action  by  city, 

1901  .   .  466 » 1438 Powers,  duth's  aud  fees  of  marshais. 

1901  !!',!*..'..  466. .......  1429 Remotal  of  marshals. 
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Of  "  The  New  York  city  consolidatiou  act,  of  eijfliteen  hiindreii 
find  eighty-two/'  as  amended  to  nineteen  hundred  and  two,  th«      • 
following  sections:  ; 

flection.  Subject  matter.  " 

1284 JurlBdlctioo.  • 

1285 Jariadictiou  in  general. 

128tt No  jurUdictiou  in  certain  CMet. 

1287. , SemoTal  of  actloiM  t«  conunon  pleaa.  i 

1288 Former  Jarladlctlon  except  aa  modifr^  bj  code  contalaadL 

1280 Actions  In  what  dUtrlet  brought.  ! 

1290 Action   by  mayor,   etc.  I 

1291 Court  where  and  when  held.  '. 

1292 Court,  by  whom  lielil,  etc  ! 

1203 Seals. 

1204 Partiofl,  appearance  of. 

1206 Guardian  ad  litem  for  infant. 

1296 Action:  how  to  be  aomiiMD(M4 

1297 Summons;  requisites. 

1298 Return. 

120f» Non-resident  plaintiff.  . 

1800 Siiminoua;  mode  of  aerrioe.  i 

1301 Who  may  serTe  aummoina,  ' 

1302 Warrants  of  attachment  to  be  seryed  by  manbaL 

1303 Process  not  to  be  aerred  out  of  city.  I 

1304 Arrest:  in  what  cases  to  be  granted.  S 

1305 Affidarit  and  undertaking,  on. 

1806 Arreats  to  enforce  game  laws. 

1307 Order  of  arrest ;  what  to  dlreot. 

1308 Papers  delivered  to  arrested  persov;  proceedlw* 

1300 Proceedings  when  Justice  a  witness. 

1310 Plaintiff  to  be  notlfled  of  arrest.  ' 

1311 Bail  or  deposit  before  return. 

1312 Pail  may  be  ezunlned. 

1313. Ball  or  deposit  arter  return. 

1314 When  and  how  defendant  to  remain  in  custody 

1315 Duty  of  marshal  In  arrest  proceedings. 

1316 Attachment;  when  may  be  granted. 

1317 What  to  be  shown  to  procnte  vftftcfament. 

1318 Contents  of  warrant. 

13ld Undertaking. 

1320 How  warrant  to  be  executed. 

1321 Serrlce  of  summons  and  warrant. 

1322 Dndertalflng,  la  dnfendant,  1]|.  i 

1323 Third   person   cWm :  bond,   etc. 

1.324 Judgment  upon  bond.  I 

1325 Atttfton  on  undertaking  when  timrrant  Taeatad.  i 

1.326 Return  by  marahal  attaching.  , 

1327 Application  to  vacate  or  modify. 

1328 Effect  of  vacating  warrant. 

1329 Judgment  where  property  attached. 

13.30 "Poreoloaure  of  lien  on  chattel. 

1331 Replevin;  when  action  can  be  broogbt.  1i 

1.332 Affidavit  and  undertaking.  .i 

1333 Requisition  by  Justice. 

1334 How  requisition  executed.  |  I 

1.335 Return  to  requisition.  i 

13.36 Defendant  when  to  except  to  snrettM;  proceedlitg>  then 

1337 Defendant  may  reclaim  chattel. 

1.3.38 Justification  of  sureties.  ' 

1339 When  and  to  whom  marshal  to  deliver  chattel. 

1340 Penalty  for  wrong  delivery  by  marshal. 

1.341 Claim  of  title  by  thlnl  pc>rson. 

1342 Defendant  may  demand  Judgment  for  return,  etc. 

1343 Actions  on  undertaking. 

1344 nt>ceedlngs  where  summons  not  personally  aervvd. 

1345 When   action  not  affected  by  falhire  to  replevy. 

19*6 Pleading;  takes  place  on  return  of  somi 

1S47 Certain  section  of  the  cude  applicable. 
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Section.  Sobject  matter. 

1348 Pleadings  in  action  on  bistAr^y  bonds. 

1349 Answer  of  title. 

13G0 Idem;  defendant  to  deliver  undertaking. 

1361 Idem;  new  action  to  bo  brought  In  supreme  court. 

1362 Old  aotHoA'  tliereo{ion  dfscoDtlmedw 

1363 Pcnaltj  for  failure  to  dDllver  undertaktng. 

1364 Title  appearing  for  plaintiff's  sho^'lng. 

186i Title;  same  cause  of  action  and  di>fense  In  new  action. 

13611 Answer  ^  title  one  or  more  of  several  defenses;  proceedings. 

1367 Summary  proceedings. 

1368 Summary  proceedings;  return  of  precept. 

1369 Summary  proceedings;  answ«r  may  be  filed. 

1300 miitiattiry  pro^eedfngn  may  be  transfteited,  etc. 

1361 Exhibition  of  accounts,  etc. 

1362 Adjournments  time,   etc.;  effect   upon  arrest. 

1363 Undertaking  by  arresttpd  defeiullint  on  adjoamment. 

1364 Adjournment  eith^^  party;  undertaking. 

1366 Ck>ndltlons  may  be  imposed  foi*  Hdjonrnment. 

1366 Dismissal  of  action  for  plaintiff's  fallni«  to  appear. 

1367 Defaults;  Judgments  may  be  opened^  vacated,   modified,   etc. 

1868 CbAnnlsslons  to  tnke  testimony;  code  prortsloas  applicable. 

1369 Testimony  6fe  bene  esse-. 

1370 Subpoenas. 

1371 Trial  Jurws,  list  of,  etc. 

1372 Trial  by  Jury;  drawing,  etc. 

1373 Jury  niay  be  summoned;  fe«. 

1374 How  summoned. 

1376 Talesmen.  • 

1376 Ballots  of  JOM»ni  stmnwsned.  bat  not  dr«m 

1377 Party  demanding,  to  deposit  trial  fee. 

1378 Adjournments  after  rotum  of  Jury. 

13^1 Jurorb  f|usilli^*tkins  tMed  •ulnmartlrv 

1380 Verdict;  requisites. 

1381 Swearing  the  Jury. 

1382 .-^  Non-suit;  when  authorised. 

1383 Judgment  for  plaintiff  on  default. 

1384 Issues  fact  and  law;  Jii^m(*nt  when  rendered. 

1380 Judgment,  when  sum  dun  exceeds  Jurisdictional  amooBC^ 

1.'t86 Judgment  wben  defendant  liable  to  arrest. 

1387 Actions  may  be  continued  before  another  Justice. 

1388 Powefs  of  Justice  whUe  trying  action. 

1380 Justice  limited  to  cWll  Jurisdiction. 

1390 Death  or  removal  not  to  impair  proceedings. 

1391 Justice  may  adjmialster  oaths,  etc. 

1392 Transcripts  oC  Judgments  and  docketing. 

1893 Execution  against  the  person* 

1394 Replevin;  Judgment  In,  etc;  transcript. 

1396 ....  Action  sgninst  Joint  debtors. 

1396 Defendants  not  summoned  to  bo  designated. 

1397 Docketing  Judgment  In  another  county. 

1398 Judgment  against  marshal. 

1399 Execution;  requisites. 

1400 .Agninst  Joint  debtors. 

1401 ........  Execution ;  arrest. 

1402 Renewal  of  executlQB| 

1403 Sections  of  code  appfl6able;  Execution. 

1404 Enforcement  of  game  laws. 

1406 Execution  In  favor  of  working  woman. 

1406 Arrest  and  sale  of  property  limited. 

1407 Marshal  when  liable  to  execution;  creditor. 

1408 Return  of  execution;  satisfaction  of  Judgment. 

1409 Clerk's  docket;  what  to  contain. 

1410 Entries  in;  how  made. 

141 1 C1ei%  to  keep  Index. 

1412 Clerk  must  deliver  books,  papers,  etc.,  to  successor. 

1413 Successor  may  issue  execution,  etc. 

1414 Certified  copies,  papers,  olc.  prima  fade  evidence. 

1416 Spotlons  of  code  applloahlo.  »»tr. :  contempt. 

1416 Fees;  when  plaintiff's  doinnnd  less  than  fifty  dollars. 
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Bectlon.  Subject  matter. 

1417 Fees;  demand  orer  fifty  doUazs. 

1418 Fees  In  summary  proeeedlnga. 

141» Feea  of  marshals. 

1420 CJoata.  .  ^  *-^«_  - 

1421     Cost!  after  diacontlnuaiice  In  aniwer  of  tktim, 

1422  CJoflts  In  action  on  basUrdy  bonds,  etc.  . 

142:j       Costs  in  action  to  enforce  game  laws. 

1424  Costs  In  action  by  working  woman. 

1425 Costs  on  order  to  prosecute  marshal's  bona. 

1426!.! Supreme  court  rules  made  arolieable. 

1428! ! Duties  of  clerks. 

142» Clerks  to  account  'or  and  pay  orer  feea. 

14^i6 Stationery,  furniture,  etc.,  furnished  by  corporatloa. 

14;{7 Definitions. 

14.'{8 Appeals. 

1439 Stenograpber*a  fees  for  minutes,  etc. 

144() Transcript  of  process,  etc. ;  effect. 

1700 Bond  to  be  executed  by  marshals. 

17(11 Prosecution  of  such  bond. 

1702 In  what  court  prosecuted.  

1703  ...  Judgments  against  marshals:  transcrlpU;  executlona. 

1704' ! !!!...  Bntry  of  Judgment  against,  to  be  noted  on  bond. 

1705 Amount  collected  credited  on  bond. 

1700 Suspension  by  common  pleas  for  misconduct. 

1707  ..  Clerk  of  court  to  report  cancelled  bonds,  etc. 

1708 '!!!.!..  Appointment  walred  for  failure  to  flic  bond. 

1709 Process  to  be  serred  by  marshal. 

1711 ! ! ! ! ! !  !    certain  lawi  to  shcrlffa  made  appUcable. 

OF   "THE   CODE  OF   CIVIL   PROCEDURE,"   THE   FOIi- 

LOWING: 

8«'ct!on.  Subject  matter.  ^       **        «  "^ 

allfi     Justice  sixth  district  Brooklyn,  to  be  attoraej. 

;jll7' Justices'  Jurisdiction  In  Brooklyn  extended. 

•Uis!!!! Justices'  salaries,  fees,  etc.        ^     .      ^ 

3110 Clerk;  how  appointed;  salary,  bona,  etc. 

:n20. !...'...  Duties  of  clerk.  ,n«.inmi«    ^m. 

31 2« When  plaintiff  may  serre  complaint  with  auBBieDS,  •!•. 

•n27  ...  Jury   trial;  when  and  how  demanded. 

3128!!!!!...  Setting  aside  default,  etc. 

3129 Costs  upon  recovery  of  one  hundred  dollars. 

:]l,30  . . .  C^sts  when  defendant  recovers  Judgment. 

3131 Costs  In  sotlon  by  working  woman. 

^: :::::: :  ?r;;ilS?on'otr.?«;«  now  toj»  ct,  <««)  «ci-i«i,. 

;i2i« Removal  of  certain  actions  to  city  wurt. 

'>**M'  .  When  order  of  arrest  may  be  granted. 

:;210  !!!!!!.  Requisites  of  certain  nndertsklngs. 

3220 Docketing  Judgments;  execution,  etc.  

•?221  . .  Enforcement  of  certain  Judgments  of  WOVKing  w^^™. 

3222*..'..'....  Costs  in  action  by  working  womtn. 
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AbaadoBiBeiit. 

jurisdiction  of^ction  on  bond  1 

pleading 178 

costs    • 339 

AbaeondlnflT  Debtors. 

order  of  arrest  against W 

warrant  of  attachment  against 74 

Absentees. 

order  of  arrest  against  Jo 

warrant  of  attachment  against 74 

Acknowledflrmeiit. 

justice  may  take 10 

Acconntn. 

order   for  exhibition  of Iff 

Action. 

in  what  district  to  be  broiijfljt 2."> 

transfer  of  pending  action  to  another  district 25 

begun  by  service  of  summons  or  voluntary  appearance 28 

deemed  commenced  when  summons  delivered  for  service 30 

transfer  of  action  to  proper  district 25 

joinder  of  causes,  see  "  Pleading.*' 

in  replevin    131 

by  marshal  in  aid  of  attachment ••••  81 

on  judgment  against  joint  debtors  not  served 268 

Adjourninent. 

when  trial  may  be  adjourned   * 103 

application  for,  by  arrested  defendant 07 

*  undertaking  on  adiournment  for  longer  than  eight  dajra 104 

imposition  of  conditions    105 

when  commission  to  take  testimony  granted 208 

of  examination  on  order  to  take  testimony  conditionally 222 

of  trial  after  return  of  jury .' 288 

costs  on « •  •  886 

Adailnlatrators. 

See  "  ExBCUTOis  and  AoMiNitriATOtfl." 

AAdsi,vit. 

justice  may  take •  •  •  • • 10 

of  service  of  summons  86 

on  granting  order  of  arrest 57 

by  plaintiff  in  replevin    00^  87 

by  agent,  etc.,  for  replevin  or  return 100 

Aareiit. 

order  of  arrest  in  action  for  money  misapplied 56 

affidavit  by,  for  replevin  or  return..., ...••.•••«•.••••«••. ••.«.,,  XOO 
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Agrreed  Case. 

See    "  Submission  of  Controversy." 

A«k9»#nr^9^     ....•,••,.                             ■    r"        :.  .  j^ 

of   pleadings,   wlicn   aflowcd .' ; .' ....  !W 

when    demurrer   sustaiflif  d ^ ....,...». 145 

of  petition  or    answer   in   dispossess  proceedings 1 

costs  on ^ ^ « 334 

Anm-wer. 

See    *'  PUBADINOS." 

Appeal. 

when  api>eal   may  be   taken S|f> 

from  orders  on  motions l!57 

in    dispossess   proceedings 1 

where  plaintiff  or  defendant   i)oor   person 5- 

to  what  court  appeal   may  be  taken ;{1«» 

how   taken  in  second  department •..«.-...-..«.. .v.*.  ^O 

payment  of  costs  to  clerk - .  H11 

time  to  appeal .^11 

service  of  notice  on  clerk S11 

service  of  notice  on  respondent ,...,„  X12 

omission  to  serve  clerk  or  respondent. ..» *13 

when  amendment  of  notice  allowed  ...g,.* • .,. .  31S 

undertaking  to  stay  execution    .^1  i 

exception  to  sureties  on  undertaking ,....• 21^ 

iustificatinn  of  sureties !tlS 

bow  proceedings  stayed !riR 

return  by  clerk  to  appellate  court ,  ♦ .-  ,  317 

settlement  of  case  on  appeal ♦...., M^ 

when  justice  dead,  etc .^19 

procedure  wheh  adverse  party  has  died ."J^O 

when  party  dies  pending  appeal M*>i 

order  of  substitution  .?*»? 

hearing    ] .  X15 

on  what  papers  heard .T2fi 

judgment  on J^^[o,  .*»? 

dismissal J  32s 

reversal  on  stipulation !!.!!!  .^??S 

restitntion  on  reversal   , ]  323 

setting  oflF  costs  and  recovery .....!!!  S24 

clerk  of  appellate  Court  to  return  pAftttW,  «c 327 


to  whom  costs  awarded 
amount  of  costs  on. 
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Appearance. 

action  may  be  begun  by ] .  26 

in   person  or  by   attorney 40 

by   marshal   prohibited , 293 

special   appearance   on   question    not   involving  merits !!1  145 

proof   of    plaintifTs   case   on    default 147 

Appellate   Terra— Second   Departiuent. 

designation  of  justices   for 3I0 

appointment   of   clerk,  deputy  clerk  and   attendanla.  .*  .v -.f 4M4I 

salaries   of    clerks    and   aU«ndani#<k , 310 

Arreflt. 

jurisdiction  to  issue  or  vacate  order  of » 1 

lit  what  cases  order  granted , , ]  5^ 

when  granted  in  action  to  forcclbse  lien  on  cbattel |40 

w^  granted  on  submission  of  controversy 343 

Affidavit  and  undbf taking  on  granting  order. * .  57 

reqaisites  of  order  * '.  ^f) 

summons  to  be  returnable  immediately !!!!!!!  .J  kft 

order   to   specify .  bail    ! . ! .  T  B 

order  to  be  executed  by  marshal • . . . ,  .'...*  *K^  302 

papers  to  be  delivered  to  arrested  person \*. . ,  59 

proceedings  upon  arrest !!!!!!'*  Ra 

detention  of  prisoner  until  court  is  in  seMion ! ! ! ! ! SP 

proceedings  when  justice  is  a  witness HA 
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Arrest  —  Continued.  ... 

pUintiff  to  be  notified  of  arrest <n 

p^  or  deposit .  before  return. 02 

txaounation  of  bail  before  return 68 

defendant  to  have  reaaoBaUe  opportunity  to  procure  bail 68 

paymeas  •£  <|«posit  into  cowft 68 

bail  or  deposit  after  return •....,.> (M 

when  defendant  to  remain  in  custody. 65 

when  defendant  entitled  to  jail  liberties 66 

detention  of  defendant  by  marthal 66 

adjournments  when  defendant  under  arrest IM 

undertaking^  by  defendant  on  application  for  adjournment 67 

motion  to  discharge  from 68 

privilege  from    69 

discharge  of  pnTiksgoA  persons  from 69 

uadevtakiags,  sureties,  etc 70 

actions  for,  excepted  from  jurisdiction 1 

AMMiirnineiit. 

when  assignee  may  maintain  replevin 96 

right   to   counterclaim  demands  against  assignor 152 

AuMlffned  ClaimM. 

transfer  of  action  to  district  of  defendant's  residence 25 

Attachment. 

jurisdiction  to  iiJiBuc  or  vacate  yrtatwut ■*.« 1 

when  warrant  to  be  granted > ^> 78 

not  granted  on  submission  of  controversy. 243 

requisites  of  affidavit   74 

affidavit  to  be  filed 74 

content^  of  warrant  •. , 75 

warrant  to  accompany  summons 75 

undertaking  on  granting  warrant  ,  ,-#* , ^< ,  * . r W 

warrant  to  be  executed  by  marshal ^ 55,  302 

how  executed  77 

at  least  six  days  before  return  day , 77 

on  what  property  warrant  may  be  lcvi|?d .' 77 

method  of  levying  on  different  kfnds  of  property 78 

certificate  of  defendant's  interest  in  property  to  be  furnished  in,  79 

person  Tcfnstrtg  certificiite  of  defcndarit^s  interest  to  be  examined,  fiO 

marshal   to   collect   debts,   etc.,   attached , 81 

action  by  marshal  in  aid  of 81 

restoration  of  property  when  attachment  discharged 82 

service  of  summons  and  warrant  on  defendant 83 

undertaking  by  defendant  to  regain  property 84 

claim  by  third,  person 86 

bond  and  delivery  on  claim  by  third  person 85 

judgment  on  bond  on  (^atm  by  third  person 86 

action  by  defendant  on  third  party  bond  when  attachment  va^ 

catcd     87 

return  by  marshal    88 

application  to  vacate  and  modify  warrant 89 

eflfect  of  vacating  warrant 90 

judgment  where  property  has  been  attached 91 

execution  on  judgment  where  property  has  been  attached 91 

undertaking,  sureties,  etc 98 

property  taken  under  cannot  be  replevied 95 

against   delinquent   witness    197 

execution  of  warrant ^>90 

fees  of  execution  of  warrant 199 

Attorney. 

defined 999 

persons  assuming  to  be,  without  authority 8 

misbehavior  punishable  as  civil  contempt 8 

marshal  not  to  act  as 29S 
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Attorner  —  Continued. 

appearance    by ^ 

when  to  be  .assigned  for  poor  perion ^ 

to  prosecute  for  poor  person  without  compensmt ion ^ 

entitled  to  costs  in  favor  of  fwor  person • « 

order  of  arrest  against,  in  action  for  money  misapplied M 

Attorney-General. 

may  issue  summons  for  penalty • .•••  1^ 

B. 
Ball. 

fictitious,  a  contempt ^ 

order  ot  arrest  to  specify Jj 

before  return  on  order  of  arrest w 

examination  of,  before  return  of  order  of  arrest £ 

defendant  arrested  to  have  reasonable  opportunity  to  procvrc*.  w 

after  return  of  order  of  arrest ••.>  M 

Bank  Notes. 

may  be  attached   77 

BanlcmptcT* 

costs  when  defendant  interposes  plea  of SSI 

BastwrdT. 

jurisdiction  of  action  on  bond ' 1 

pleadings ITS 

costs sr^ 

Batterr. 

actions  for,  excepted  from  JariadictloB •....••..  1         ^ 


Bill  of  Pwrttevlars. 

when  to  be  ordered •• ..>••••• 1^ 

Bills  and  Hotes. 

See,  also,  "  Nbgotiablv  IirsntncvirTS.''  ^ 

joinder  of  parties  to ...\ -^ 

right  to  counterclaim  demands  against  tranafcror 


Board  of  Jvstlces. 

Sec  "JusTicis.** 

Bonds. 

jurisdiction  of  action  on... •»..., ••.••..•••• 1 

on  surety  bonds 1 

successive  actions  for  separate  installments ] 

may  be  attached   T7 

fictitious  Mirety  a  contempt 9 

of  marshal SM 

Breacb  of  Promise. 

excepted  from  jurisdiction 1 

O. 
Calendanr. 

power  to  make  rules  for  reserved  calendar 12 

Chattels. 

jurisdiction  of  action  to  foreclose  lien •         1 

actions  to  foreclose  lien  on,  see  **  Lien.*' 
CItT  Of  New  York. 

jurisdiction  of   actions  against •         1 

of  action  for  penalty  under  charter 1 

in  what  district  action  by  or  against  to  be  brought 95 

cor|M>ration  counsel  may  be  summoned,  etc S9 

order  of  arrest  in  action  for  fine  or  penalty  under  ordtnaoora.       M 
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Clerk. 

defined 360 

duties  of 282 

B                           oflfice   hours    282 

misbehavior   puni&hable   as   civil    contempt 8 

ipi                        form  of  docket    284 

entries  on  docket : 286 

index  to  docket 286 

to  deliver  dockets,  etc.,  to  successor 287 

successor  may  issue  execution  on  unsatisfied  docket 288 

to  collect  and  account  for  fees 283 

amount  of  fees  payable  to 347 

no  fees  in  action  by  employe  for  services,  except,  etc 44 

Code  of  Civil  Procedure. 

f.                           when  applicable 20 

provisions  not  applicable * S60 

Comiulssloift. 

to  take  testimony,  see  "  Dzpositiok.** 

Complaint. 

See  "  Plsadinos.'* 

Compromise. 

offer  of  judgment  by  defendant 148 

acceptance  of  offer  of  judffroent   ^  148 

Committee  of  Pernon  and  Property* 

service  of  summons  on 31 

Conditional  Sale. 

foreclosure  of  contract  of 130 

judgment ;  order  of  arrest;  body  execution 140 

final   judgment    , 141 

Contlltlonn. 

pleading  conditions  precedent  160 

4^-ouffes»ion. 

jurisdiction  to  render  judgment,  etc.,  by *  f «  1 

Consent. 

jurisdiction  to  vacate,  amend,  etc.,  judgment  by 1 

Cc»nstractlon. 

^rulc    of 882 

saving   clause 861 

when  act  to  take  effect 866 

C*ontempt. 

criminal    defined 4 

punishment  for  criminal , 5 

I                          in  view  of  court  punished  summarily ; 6 

I                          notice  of  accusation  when  not  in  view  of  court 6 

I                           punishment  for,  does  not  bar  indictment 7 

0  when  punishable  civilly .• .  8 

\                          by  delinquent  witness 200 

failure  of  marshal  to  pay  money  collected 807 

'  Contract. 

jurisdiction  of  action  for  damages  for  breach •  .^  1 

,                              joinder  of  causes  of  actioh  on 146 

counterclaims  in  actions  on « IHl,  152 

attachment  in  action  for  breach 73 

ConTernlon. 

order  of  arrest  in  action  for * , . . . .  06 

attachment  in  action  for 78 

Coroner. 

misbehavior  punishable  as  civil  contempt :i  »■  '8 

1  -Corporation. 

f                              defined     360 

included   in  term   "  person  " .,  4  n  860 

I                              jurisdiction  of  actions  against 1 

in  what  district  to  be  sued 26 
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Corponttloa  —  Continued. 

service  of  summons  on •••• 81 

verification  of  pleadings  by 164 

allegation  of  corporate  existence.  .......* 1<9 

when  proof  of  corporate  existciice  unnaeeasary........... 176 

when  misnomer  waived  by 177 

stock  may  be  levied  on  ynder  attachment 77 

order  of  arrest  i^nst  officer  for  funds  mitappUad 66 

Costs. 

liability  of  guardian  ad  litem  for 41 

in  favor  of  person  suing  or  defending  aa  poor  person 68 

on  order  to  prosecute  marshal's  hoad 355 

to  prevailing  party   330 

when  neither  party  to  recover S9I1 

sums  allowed  332 

when  defendant  entitled  to  increased  costs 333 

on  demurrer SSM 

on  amendment  of  pleading 336 

on   adjournment    336 

after  discontinuance  on  answer  of  title 337 

where  title  to  real  property  appears  from  plaintiffs  showing 338 

in  action  on  bastardy,  etc.,  bonds ttXI 

in  action  by  working  woman  for  wages 340 

amount  of.  on  appeal .V16 

taxation  of S41 

review  of  taxation   942 

duty  of  clerk  on  taxation 343 

affidavit  respecting  disbursements 644 

to  be  paid  to  clerk  on  appeal 311 

excluded  in  determfrri'ng  jurisdiction 1 

in  action  by  state  or  city  for  penalty 39 

Connterclalm. 

See  **  PLeADiNcs." 

when  to  be  pleaded 161 

Courts. 

by  whom   held    'J 

rotation    of    justices l*i 

where    held    :'"  r  "  \'    "  V  V,»: J4 

sinking  fund  commissioners  to  provide  place  tor  holding i< 

when  to  be  held    *J 

each  district  to  have  seal *2 

access  to  courthouse    •  •  •. •  •  •  *J 

city  authorities  to  furnish  supplies  and  pay  salanes,  etc. l» 

Criminal  Conversation. 

actions  for,  excepted  from  jurisdiction........ 1 

Criminals. 

order  for  examination  of  person  under  seateno*  •••» S28 

D. 
Damages. 

jurisdiction  of  action  for  breadi  of  contrtct • 1 

for  nersonal  injuries,  etc 1 

for  deceit  or  fraud • 1 

pleading  matter  in  mitigation  of 174 

ascertaining  on  default  of  defendant  in  replefin 122 

against  delinquent  witness •••••... •.,    20O 

Doeelt. 

jurisdlctlott  of  action  for  damages...'.. • 1 

Doolslon. 

requisites  of,  in  replevin • 120 

in  replevin  for  part  of  several  chatteb 121 
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Default. 

jurisdiction  to  open   1 

dismissal  of  ftctlOA  for 248 

proof  of  plaintiff's  case  on 147 

power  of  court  to  open 25S 

conditions  on  openinf; 266 

when  defendant  allowed  to  defend  after  substituted  service  of 

summons   35 

costs  on  dismissal  for  default  of  both  parties 381 

Definitions* 

attorney    »  899-   . 

clerk 360 

corporation    360 

district  360 

marshal    360 

oath 3fl^ 

person • 360 

signature  360 

subscription    , . . . .  mU 

Depositions. 

justices  may  take 12 

when  to  be  read  in  evidence ^ 

effect    of    : .226 

recovery  of  expense  of  tAwff 330 

I.  On  commission  to  take  testimoitt. 

when  commission  may  issue   206 

commission  on  consent   ^^ 

on  oral  questions 5"1J 

how  commission   granted    • 5"* 

adjournment  where  commission  granted  ^ 

execution  and  return  of  commission   ^^* 

certificate  of  execution    •■»•  ^Y 

certificate  a  sufficient  return  ^^ 

suppression  of  ...;. 'jf 

may  be  read  in  evidence  5^5 

objections  to  testimo.iy ^ ^:}2 

power   of   commissioner *** 

receipt  of  deposition  by  clerk Jjg 

to  be  filed  on  return   J:}^ 

inspection  of,  by  parties   <**•: 

II.  To  takb  testimony  conditionally. 

when   ordered £fS 

affidavit  on  application   *\' 

order  by  content Jig 

order  for  examinatieii 220 

witness'   fees  to  be  paid...... ^ 

conpelUng  attendance  of  witness   ^ 

adjournment  of  examidation •••  gj 

service  of  order   ; - ** 

III.  Of  paisoNias.  m« 

order  for  examination • ••  ^ 

rules  for  examination   :"'\'^",\; * " " 224 

manner  of  taking  and  returning  deposition  ^ 

refusal  of  person  examined  to  answer • >*^ 

IMMeontiannnee.  ^m 

voluntary  by  plaiiftii!   •-•• •• *~ 

Dismissal.                     ^    -    a                                                   ........  248 

when    nonsuit   authorized    '.'..!!.!.!  240 

pSw^ofVurt  toopendefaiit  after'di^^^^^^  253 


INDEX  TO  MUNlCIPALf  COURT  ACT. 

DtsposMess  ProceedlnKM. 

jurisdiction  of    , 1 

to  make  final  order  upon  confesnon  or  consoit 1 

who  may  serve  precept ,, 99 

amendment  of  petition  or  answer •-......  1 

may  be  tried  with  or  without  jury 1 

directing  or  8ettin(^  asidq  verdict 1 

motion  for  new  trial   1 

appeal  , 1 

final  order  awarding  costs  may  be  docketed S56 

fees  in 866 

.  District. 

defined 3f;0 

in  what  district  action  may   be  brought 25 

transfer  of  pending  action  to  another  district 25 

District   Courts. 

jurisdiction  transferred  to  municipal  courts   1 

Docket.  , 

what  to  contain    2M 

entries  on,   where  defendant   liable  to  arrest 2^11 

how    entries  made 2Sr» 

entries,  or  transcript,  admissible  as  evidence 2^' 

index    2W> 

to  be  delivered  to  successor  of  clerk 287 

DocoinentH. 

order  for  exhibition  of   165 

E. 

Bmbeaalement. 

order  of  arrest  in  action  for   B6 

ESmplorecH.' 

costs  in  action  by  working  woman  for  wages 340 

no   fees  to  be  exacted   in  action   for  wages 34^ 

execution  under  judgment  for  wages 274 

ESanttT- 

no  equity  jurisdiction    ....'. 2 

FSsc»pe. 

jurisdiction  of  action  for  damages  for , 1 

EiVlflence. 

See.  also,  "  Witness." 

Commission  to  take  testimony,  see    **  1>b«>sitiok.** 

objections  to  testimony  taken  on  commission 21S 

order  for  exhibition  of  writing  or  account 16R 

when  proof  of  corporate  existence  unnecessary 17*? 

failure  of  proof  distinguished  from  variance 17S 

transcript  of  proceedings,  ^c,  presumptive  evidence IS 

entries  or  transcript  of  docket  admissible   2WS 

certified  copies  of  papers  admissible 28P 

marshal's  return  on  execution  in  replevin  presumptive  evidence 

against  sureties 127 

Bitecntlon. 

I.  Generally.  

how  issued    ; ;-.•«•« j....* 4  280 

when  transcript  filed  with  county  dterfc 280 

successor  of  clerk  may  issue,  on  unsatisfied  docket 28R 

on  final  order  in  dispossess  proceedings  awarding  coats X0 

on  judgment  asrainst  marshal    2PT 

requisites   of    2T1 

renewal  of ITS 
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Kzecutinn  —  Contiou^. 

I.  Genkrally  —  Continued. 

no  exemption  under  judgment  for  wages. • S74 

chattel  seized  under    cannot  be  replevied 9S 

on  judgment  where  property  has  been  attached 91 

against  joint  debtors  when  all  not  summoned........  204,  265,  266 

jurisdiction  to  grant  or  vacate  stay 1 

stay  of,  not  to  exceed  five  days 1 

sale  of  property  limited 27.% 

liability  of  marshal  for  failure  to  levy  or  return 276 

satisfaction  of  judgment 277 

return  of   277 

IT.  Im  rbplbvin.                                                     ,       ,  .^„ 

requisites  of,  on  judprment  for  delivery  of  chattel li" 

for  damages  awarded  by  judgment ij^ 

form  and  contents   i;^J 

marshal's  power  to  take  chattel    , ]^-^ 

marshars  return  presumptive  evidence  against  sureties 1^' 

III.  Against  person.  „_„ 

arrest  under j"  * 

limited 275 

indorsement  on  summons  'J^ 

when  different  causes  of  action  joined J JJJ 

in  action  to  foreclose  lien  on  chattel   JJ^ 

not  to  issue  on  submission  of  controversy 243 

under  judgment  for  wages • 274 

Bxeevtom  and   Admlnlntrators. 

jurisdiction   of   actions   against    ^ 

counterclaim  in  actions  against   |^ 

counterclaims  in  actions  by    . .  .^ i •  -^ 

may  sue  without  joining  beneficiary *^ 

fQxemiitloii.  «-^ 

none,  from  execution  on  judgment  for  wages '«« 

F. 

Paine  Imprisonment.            ,     .  ,,    ,  t 

actions  for,  excepted  from  jurisdiction.  •• • * 

Feeii*  04A 

are  property  of  city * S« 

clerk  to  collect  and  account  for JJS 

amount  payable  to  clerk  .... ; rjo 

not  to  be  exacted  in  employee's  action «» 

in   summarv   proceedings    .••:;'**^ 32a 

on  docket  of  judgment  in  county  clerk's  office ;  •  *t" 

on  execution  of  warrant  of  attachment  against  delinquent  wit- 

MA«a                                                                             .. .....•...•••••.....«.••*  loir 

of   jurors    Jvi 

marshals'    5J5 

stenographers'    JSS 

of  witnesses  Jg^ 

mileai^e  of  witnesses 3gj* 

in  acTion  by  state  or  city  for  penalty 2» 

Fidelity  Company. 

may  be  surety  in  replevin 108 

Fines.  ^ 

jurisdiction  of  action  for ^ 

in  what  district  action  to  be  brought  25 

order  of  arrest  in  action  for •."••; 55 

affidavit  and  undertaking  not  required  on  order  of  arrest 57 

Fire  Department.                                             ,         ^  «, 

in  what  district  action  for  penalties  to  be  brought 35 

%42X 


INDEX  TO  MUNICIPAL  COUJELT  ACT. 

Foreclosure. 

of  lien  upon  chattel,  see  "  Libn." 

ForelKB  CorporationM. 

See,  also,  "  CoKPOBAtfoNi." 

jttHsdfetion   of   aoHons   against 1 

verification  of  pleadings  for    « < 104 

attachment  in  action  a^inst «.,.•* 74 

Forfeiture. 

indorsement  upon  summons  in  action  for S6 

Fraud. 

jurisdiction  of  actjon   for  damages   1 

jurisdiction  to  gratkt  dew  trial  for 1 

new  trial  on  ground  of   2So 

order  of  arrest  on  ground  of 56 

attachment   on   ground   of 78,  74 

Fra-udulent  Conireyunce. 

order  of  arrest  on  ground  of  M 

G. 
Ouardtuji. 

service  of  summons  for  infant  on 31 

Guardian  ad   tiltem. 

appointment  of    41 

when  liable  for  costs   •».« •••,« *..       41 

H. 
Itealtii   Departmejit. 

in  what  district  for  penalty  to  be  brought 2R 

Hlrlns. 

foreclosure  of  cont*«tt  for  Mrtng  of  personal  pioyeity 13» 

Husband   and  IVlfe. 

actions    for  loss  of   society,   excepted    from  jtlrffrttttKW 1 

husband  not  necessary  party  in  action  by  or  a^'nat  wife 42 

pleading  in  action  on  abandonment  bond ITS 

costs  • 3SJ> 

I. 

Ineompetent  Persons. 

service  of   summons  on    31 

Indiettment. 

punishment  for  criminal  contempt  does  not  bar 7 

lAfants. 

scr' ■' c   of  summons   on 81 

api'ointmcnt  of  guardian  ad  litem 41 

may  petition  for  leave  to  iroseculc  as  poor  person 45 

Inspection. 

order  for  exhibition  of  writing  or  account •••»» «««  166 

Interest. 

excluded   in   determining  jurisdiction •         1 

Interpleader. 

when  allowed  by  order 187 

by  third  party  m  action  for  replevin * *  115a 

J. 
Joinder.  ,    .t 

of  causes  of  aartion,  see  "  PleadinOw"  ..         '    -  -. 

of  parties,  sec  "  Parties." 
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Joint  Debtom. 

when  to  be  reiimi'dM  ks  one  pftf  ty 48 

faiiare  to  jom  persons  jointly   liable   48 

judgment  when  all  not  serlr^d    264 

docketiniT   287 

execution    985,  286 

action  on  judgment  against  defendants  not  setVMi.... .«  288 

Jadvinent. 

jurisdiction  to  render  by  confession 1 

to    render   upon   consent 1 

to  vacate  or  modify 1 

of  action   on 1 

by  default 147 

offer  of,  by  defendant  148 

when  counterclaim  equals  demand   .*.  166 

-when  demand  and  counterclaim  not  equal   153 

affirmative  relief  on  counterclaim   154 

iinrnil,  for  plaintiff  in  action  to  foreclose  lien  on  chattel 141 

in  renlerin   123 

in  replevin  for  part  of  several  chattels 121 

requisites  of,  in  replevin   120 

where  property  has  been  attached 91 

when  nonsuit  authorized 248 

of  dismissal  on  merits 249 

when   sum  exceeds  jurisdiction    250 

when  court  may  direct  verdict   252 

where  defendant  liable  to  arrest  251 

decision  to  be  rendered  within  fourteen  days 230 

court  may  vacate  judgment  bv  default   2r>8 

motion  to  vacate  or  amend  judgment   '  284 

conditions   on    vacating    256 

how  pleaded  168 

docketing  in  office  of  county  ctcfrk  ,  ^^ 

lien  on  real  property  after  docketing 388 

docketing  transcript  in  another  county 269 

against  joint  debtors  when  all  not  served 264 

how  docketed  against  joint  debtors  when  all  not  served 287 

when  satisfaction  presumed   262 

satisfaction  of,   on  return  of  execution   277 

when  nonpayment  punishable  as  contempt 8 

against  marshal;  docketing  transcript   270 

filing  of  transcript  of,  against  marshal 297 

action  on,  against  joint  debtors  not  served  268 

warrant  of  attachment  in  action  on 78 

Jorlscllctton. 

generallv   1 

of  district  courts  trmsferred  to  niunicipal  courts 1 

of  justices  of  peace  transferred  to  municipal  courts 1 

in  what  district  action  to  be  brought  25  * 

transfer  of  actibn  to  proper  district 25 

how  affected  by  vacating  warrant  of  attachment 90 

of  action  to  recover  chattel 96 

counterclaim  for  amount  exceeding 157 

demurrer  fo  complaint  fbr  lack  of   , 158 

answer  of  title  to  real  property ,  ,179-183 

title  to  real  property  appearing  on  plaintiflTs  showing 184 

nonsuit  for  lack  of 248 

party  may  remit  amount  exceeding  jurisdiction « . .  250 

of  action  on  marshal's  bond • , •»> •  •.  296 

Jnrr  iiiia'  JUVd^ii. 

demand  for  trial  by,  in  dispossess  proceedings.  .^...^...•••••«  1 

trial   fee   in  action  by  employee   for   services v% 

misconduct  of  jurors  punishable  as  civil  contempt 9 
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INDBX  TO  MUNICIPAL  COURT  AOT. 

JuwT  «Bd  Jvrors  —  Continued. 

delinquent  jurors  punishable  for  citiI  contompt 8 

drawing  the  jury  281 

Utt  of  jurors  to  be  furnished  to  clerk. M< 

qualification  of  jurors  ; . . .  >8> 

exemption  from  service  in  other  courts 3g8 

fine  against  delinquent  juror   283 

when  jury  of  twelve  may  be  demanded 28# 

how  jurors  summoned 285 

proof  of  service  of  summons   ........4... 285 

summoning  of  tailsmen * 286 

ballots  of  jurors  summoned  but  not  drawn 237 

requisites  of  verdict 239 

fees  of  jurors 861 

Jvstleeii. 

may    administer    oaths,   etc lO 

to  hold  court  in  district  for  which  elected 18 

rotation  of  justices 13 

death  or  removal  not  lo  impair  proceedings 16 

successor  in  office  may  continue  proceedings 16 

to  have  access  to,  and  pcisscssion  of  courthouse 19 

hoard   of,    how   constituted    11 

election  of  president • 11 

meetings  and  minutes  thereof 11 

designation  of  sccreUrv  and  attendant.... 11 

may  establish  public  rules  relative  to  meetings,  etc 11 

may  make  rules  of  procedure  and  practice 12 

concurrence  of  majority  required  for  resolution 14 

Jasttee*  of  the  Peace. 

jurisdiction  transferred  to  municipal  courts 1 

Is. 

Libel. 

actions  for,  excepted  from  jurisdiction 1 

Lien. 

jurisdiction  of  action  to  enforce  mechanic's  lien.  • 1 

of  judgment  on  real  property  after  docketing 263 

foreclosure  of  chattel  lien,  jurisdiction  of  action 1 

when  action  may  be  maintained 187 

warrant  to  scire  chattel 186 

action  on  conditional  sale  agreement 189 

action  on  contract  for  hiring  of  personal  property 189 

issuance  of  execution  aninst  person 140 

allegation  that  property  disposed  of  or  concealed. . .......  140 

when  order  of  arrest  granted 146 

indorsement   of  summons  ^ 140 

final  judgment  for  plaintiff  , 141 

right  to  foreclose  without  action  not  affected 142 

mode  of  enforcing  lic^  specially  prescribed  by  law  sot 

affected    148 

lifmitntlon  of  Actions. 

by  claimant  in  replevin  against  marshal •...•••••...  114 

Lvnatle. 

service  of  summons  on   .•...••••••••••••• 81 

M. 
MallelOva  Proseciitloii. 

actions  for,  excepted  from  jurisdiction ^v*.*^*.* 1 

Ifearrled  IVoinen. 

See,  also,  "  Husband  and  Wife." 

may  prosecute  or  defend  as  if  single .•••••••••••••«•••,.   tt 
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M«r0lia]. 

defined    • 860 

not  to  act  as  attorney 7&B 

liability  for  neglect  to  levy  or  return  execution 276 

misbehavior  punishable  as   civil   contempt    8 

may  serve  suminons 86 

process  to  be  served  by  marshal   802 

to  serve  order  of  arrest,  etc t 69 

to  collect  debts,  etc.,  attached 81 

may  serve  process  within  city  limits v^i.  303 

laws  relating  to  taking  and  restitution  of  property  by  sheHtfs 

applicable •  •  k^  « •  804 

to  Keep  entry-book ;.»;•  905 

to  indorse  process 30R 

removal  and  suspension .•im*«^M 

hearing  before  secretary  to  mayor >..  »:^m , . . ,  j . .  30R 

fees   of    854 

costs  on  order  to  prosecute  bond * 856 

bond  to  be  executed  by   ^i  uM 

form  and  sufficiency  of  bond t ♦. . . ; .  294 

jurisdiction  of  actions  on  bond j'. *.....-.. ..vk,.. .  1 

prosecution  of  bond 295 

In  what  court  bond  may  be  prosecuted 225 

rendition  of  judgment  against •  •  *•" 

docketing  of  transcript  of  judgment  against 270 

judgments  against ;  transcript;  execution   207 

entry  of  judgment  to  be  indorsed  on  bond  .  298 

amount  collected  on  judgment  to  be  credited  on  bond   209 

city  clerk  to  report  canceled  bonds  to  mayor 300 

renewal   of  bond    -•••  2JJJ 

appointment  waived  by  failure  to  file  bond 301 

payment  of  money  collected  by 307 

contempt  for  failure  to  pay  moniey  collected 307 

Master  and  Servant. 

free  summons  in  action  for  services 44 

execution  under  judgment  for  wages 274 

costs  in  action  by  working  woman  for  wages 340 

no  fees  to  be  exacted  in  action  for  wages 348 

Maj-or. 

removal  and  suspension  of  marshal 806 

Hechanfpfi*  I^lens. 

jurisdiction  of  action  to  enforce 1 

Misnomer. 

when  waived  by  corporation 177 

Moner* 

may  be  attached '. 77 

N. 
Name. 

when  misnomer  waived  by  corporation ? 177 

Neirllffenoe. 

as  ground  of  attachment 73 

pleading  matter  in  mitigation  of  damages 1 174 

IVegrotlnble  Tnntrnments. 

joinder   of   parties   to 42 

may  be  attached ; 77 

right  to  counterclaim  demands  against  transferor 152 

New  Trial. 

jurisdiction  to  grant .'  1 

motion   for,  in  dispossess  proceedings ,. ,  1 

motion  to  set  aside  verdict,  etc *  254 

for  fraud  or  newly-discovered  evidence , 255 

court  may  impose  conditions 256 
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New  York  Citr, 

jurisdiction   of   actions   against    1 

jurisdiction  of  action  for  penalty  given  by  charter 1 

in  what  district  action  by  or  against  to  be  brougllt 7S 

corporation  counsel  may  be  summoned,  etc 29 

order  of  arrest  in  action  for  fine  or  penalty  uiMter  ordinancea. .  56 

ff^nreiild  ents. 

in  what  district  action  to  be  brott|[ht % 

•fMMons  having  regular  place  of  business  not  nonraaideata 25 

'Onler  of  arrest  in  action  againal 96 

attachment   in   action  against 74 

'verification  of  pleadings  for 16t 

N^taaalt. 

948 


deftnad • • S80 

liMticM   majr   administer    10 

commissioner  to  take  testimony  may  administer 214 

oncers. 

order  of  arrest  in  action  for  funds  misapplied 96 

increased  costs  in  action  against SS9 

Order. 

jurisdiction  to  vacate  or  modify   1 

OrdI  nances. 

order  of  arrest  in  action  for  fitie  or  penalty  nader 86 

P. 
Parties. 

appearance  of   40 

real  party  in  interest  to  sue   42 

who  may  be  joined  as 42 

when  joint  debtors  to  be  regarded  as  one  party 43 

failure  to  join  persons  jointly  liable   43 

substitution  of  indemnitors  in  replevin  in  place  of  marshal I'Bt 

demurrer  to  complaint  for  lack  of  capacity  to  aae 158 

for   defect  of  parties    158 

demurrer   for  misjoinder  of  parties  plaintiff 158 

order   of   substitution   pending  appeal    )${ 

substitution  on  death  of  adverse  party  before  appeal 389 

Payment. 

presumption  of  satisfaction  of  judgment 3flS 

Payment  Into  Court. 

by  marshal  of  moneys  collected .' 307 

Penalty. 

jurisdiction  of  action  for « .% 1 

m  what  district  action  to  be  brought 25 

attorney-general  and  corporation  counsel  may  issue  summons...  29 

fees  and  costs  in  action  by  state  or  city 29 

indorsement  on  summons  in  action  for 38 

order  of  arrest  in  action  for > .<.**.. 68 

affidavit   and   undertaking  not  required  on  order   of  arrest  in 

action    for ff7 

joinder  of  causes  of  action  for % 146 

against  delinquent  witness 200 

Person. 

defined   380 

Personal  Injuries. 

jurisdiction   of   actions   for 1 

joinder  of  causes  of  action  for 146 

pleading  matter  in  mitigation  of  damages 174 
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Personal  Property. 

jurisdiction  of  actions  for  injuries  to  1 

attachment  in  actions  for  injuries  to 78 

joinder  of  causes  of  action  <or  injuries  to 146 

pleading  matter  in  mitigation  of  dam«(gea   174 

Pleadingr. 

I.  In  Gkneral. 

may  be  oral  or  written   , 145 

include  complaint,  answer  and  demurrer 145 

when  pleadings  may  be  oral    145 

when  issue  to  be  joined  • 145 

extension  of  time  on  special  appearance. 145  - 

requisites  of  verified   pleadings   163 

how  verification  to  be  made   164 

by  whom  verification  may  be  made 164 

how  private  statute  pleaded 167 

how  judgment  pleaded » 168 

how  conditions  precedent  pleaded 169 

allegations  to  be  liberally  construed    170 

immaterial  variance  to  be  disregarded   171 

when  variance  deemed  material 172 

what  deemed  a  failure  of  proof 173 

allegation  of   incorporation 175 

when  proof  of  corporate  existence  unnecessary 176 

when  misnomer  waived  by  corporation   177 

in  actions  on  bastardy  bonds   178 

in  actions  on  abandonment  bonds 17g 

interpleader  by  order   ,  lg7 

II.  Complaint. 

what  complaint  must  contain 149 

^joinder  of  causes  of  action 146 

allegation  in  replevin  that  chattel  injured  by  defendant ^9 

grounds  of  demurrer  to  complaint   .  .^ '...,.  158 

demurrer  to  specify  grounds  of  objection 159 

demurrer  to  separate  causes  of  action ,  160 

III.  Answbb. 

when  written  answer  required  146 

when  answer  to  be  verified 146 

what  answer  must  contain 150 

answer  to  separate  causes  of  action iflo 

effect  of  denial  of  knowledge  or  information  163 

partial  defenses I74 

demurrer  to  partial  defense   !!!!!.'!  174 

matter  in  mitigation  of  damages   |  ]  ]  ]  I74 

defendant  in  replevin  may  set  up  title  in  third  person V"  lie 

answer  in  replevin  may  demand  judgment  for  return  of  chattel"  117 

demurrer  to   answer    \\  jq2 

IV.  CQUNTnCLAIM. 

when  counterclaim  may  be  pleaded 151 

rules  respecting  allowance  of  counterclaims 152 

judgment  when  counterclaim  equals  demand   , 153 

judgment  when  demand  and  counterclaim  not  equal 153 

affirmative  relief  on  counterclaim   \  154 

when  defendant  aued  in  representative  capacity \'.\  155 

in  actions  by  executors  or  administrators ] ,  156 

where  amount  exceeds  jurisdiction  of  court \\"  157 

reply  to  counterclaim  not  necessary  ]  "  '  j«-j 

demurrer  to  counterclaim    i ! ! ! ! ! !  161 

V.  Ambndment. 

when  to  be  allowed 166 

of  petition  or  answer  in  dispossess  proceedings \\\\  \ 

when    demurrer    sustained     '  j45 

leave  to  plead  over  when  demurrer  disallowed  !!ii*  146 
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l^leadlnv  —  Continued. 
VI.  Answer  of  title  to  esal  PEonn-nr. 

requisites  of 179 

undertaking  by  defendant  on  answer  of  title  to  real  property...  180 

new  action  to  be  brought  in  supreme  court 181 

discontinuance  of  old  action   ,  188 

penalty  for  failure  of  defendant  to  deliver  undertaking 188 

same  cause  of  action  and  defense  in  new  action 188 

to  one  of  several  defenses ^ 188 

title  to  real  property  appearing  from  plaintifTs  showing 18i 

Poor  Peraon*. 

who  may  petition  for  leave  to  prosecute  as..... 48 

contents   of   petition    46 

certificate  of  clerk  to  petitioner's  cause  of  action 46 

petition  and  order  to  be  filed 47 

when  counsel  to  be  assigned 47 

attorney  to  act  without  compensation   « 47 

annulling  leave  to  sue  as 46 

when  defendant  may  defend  as  4B 

order  permitting  defendant  to  defend  as SO 

annulling  leave  to  defend  as SSI 

appeal  where  plaintiff  or  defendant  poor  person 5S 

costs  in    favor  of  petitioner    68 

Proceedlngr** 

jurisdiction  to  grant  or  vacate  stay  of... 1 

stay  off  not  to  exceed  five  days 1 

Process. 

where   service  may  be  made • 8 

to  be  served  by  marshal , « 802 

may  be  served  within  city  limits • ...*..  808 

Promlssorr   IVotes. 

may   be   attached •• ..•  YT 

Proof. 

failure  of  proof  distinguished  from  varianc* • ITS 

K. 
Real  Property. 

Sec,  also.  "  Dispossess  Peocbbdzngs.** 

jurisdiction  of  summary  proceeding  to  reooTcr • 1 

Answer  of  title » 

title  to,  excepted   from  jurisdiction ..••••  8 

requisites  of  answer .,.  1T8 

undertaking    by   defendant    180 

liability  of  surety  on  defendant's  undertaking 2 

new  action  to  be  brought^  in  supreme  court 181 

discontinuance  of  old  action    182 

penalty  for  failure  of  defendant  to  deliver  undertalriiig 188 

title    to,    aopcaring    from    plaintiff's    showing IM 

same  cause  of  action  and  defense  in  new  action y^\ 

to    one   of   several    defenses 19B 

costs  on  plea  when   undertaking  given 3X1 

costs   on    discontinuance    after   answer 887 

costs  where  question  of  title  appears  from  plaintslF's  showing. ..  388 

Heeordn. 

transcript  of  proceedings,  etc.,  presumptive  evidence  of  fact...  15 

Removal. 

transfer  of  action  to  proper  district SS 
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Repeal. 

repealing  cUuM   ....4. M4 

Replevin. 

jurisdiction  of  action   «•.'».! 

jurisdiction  to  issue  or  vacate  requUtion i.  1 

requisition  to  be  executed  by  snArsbal 86,  802 

when  action  to  recover  chattel  may  be  brought 95 

when  action  cannot  be  brought   Q& 

affidavit  and  undertalcing  by  plaintiff *OT 

requisites  of  plaintiff's  affidavit ; . ; .  97 

affidavit  where  several  chattels  are  to  be  replevied ,..,.....  98 

requisites  of  plaintiff's  undertaking  for ''  90 

when  agent,  etc.,  may  make  affidavit  for  replevin  or  return 100 

requisition  to  replevin  101 

how  requisition  executed   102 

service  of  papers  on  defendant  102 

execution  of  requisition  when  property  concealed,  etc 103 

marshal  to   retain   possession ^ 104 

delivery  of  property  by  marshal   104 

return  to  requisition   lOR 

notice  of  exception  to  plaintiff's  sureties 106 

justification  of  plaintiff's  sureties  106 

notice  that  defendant  requires  return  of  chattel 107 

proceedings  on  notice  to  return  chattel 107 

affidavit  and  undertaking  by  defendant  for  return lOT 

qualifications  of  sureties 108 

justification  of  sureties 109 

allowance  of  undertaking 110 

when  marshal  to  deliver  chattel  to  plaintiff Ill 

to  defendant Ill 

penalty  for  wrong  delivery  by  marshal 112 

claim  of  title  by  third  person 113 

affidavit  of  third  person  making  claim 113 

indemnity  by  plaintiff  to  marshal  against  claim 118 

delivery  of  chattel  to  claimant   for  failure  of  plaintiff  to  in< 

demnify 113 

action  by  claimant  against  marshal 114  . 

*udemnitv  to  mUrshal  against  action  by  claimant 115 

tubstitution  of  sureties  as  defendants  in  action  by  claimants. . .  115 

third  party  may  interplead  and  defend . . .' 115a 

answer  of  title  in  third  person 116 

answer  may  demand  judgment  for  return  of  chattel Ill 

requisites  of  execution  on  judgment  for  delivery  of  chattel...,  116 

execution  for  damages  awarded  by  judgment  of  replevin llf^ 

damages  for  injuries  to  chattel  by  defendant llfi 

allegation  of  injuries  to  chattel  by  deiL.-  !ant 119 

reauisites  of  judgment,  verdict,  or  decision 120 

judgment,  etc.,  for  part  of  several  chattels 121 

ascertaining  damages  on  default  of  defendant 122 

final  judgment  123 

form  and  contents  of  execution ; 124 

marshal's  power  to  take  chattel  under  execution 125 

when  plaintiff  may  sue  on  defendant's  undertaking 128 

when  defendant  may  sue  on  plaintiff's  undertaking 126 

marshal's  return  to  execution  presumptive  evidence  against  sure- 

.  ties •.... 127 

injury  to,  or  destruction  of  chattel  as  defense  in  action  against 

sureties    128 

effect  of  failure  to  r«)levy  on  jurisdiction  of  action 130 

proceedings  where  defendant  not  personally  served 129 

Joinder  ox  csuiea  of  action • ISI,  146 

Reports. 

publication  of  false,  a  contempt... •• 4 

Reserved  Calendar. 

power  tu  make  rules  for 12 
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Reatlt«tioA. 

when  dcfeodtot  allowed  to  defiend  titer  Mibttkatod  iiiriBu  of 

summons MS 

oo  reversal  on  appeal .••••••  m 

RmlM 

board  of  justices  magr  make. 11,  12 

.^lihen  supreme  court  rules  appUoabte 20 

«j 

ft. 
Il^le. 

fofecloyire  of  contract  of  coaditioiial  aala •••• 12i 

f»BitA»y  Code. 

in  what  district  action  for  penalty  to  b«  Woiigbt 2B 

Seals, 

each  district  conrt  to  have ..•••• 12 

SediftotloB. 

actions  for,  exocptcd  from  joriadiction 1 

Service. 

how  summons  served 81 

substituted  service  of  summons 8234 

who  may  serve  aummotis 86 

proof  of  service  of  summons 36 

in  action  for  penalty  or  fbrfeitun 88 

when  execution  against  person  may  iaaoe 30 

of  summons  when  property  attached 88 

of  subpoena 197 

of  notice  of  appeal  on  respondent. . .  ^ 812 

Several  Liability. 

joinder  or  persons  severally  liable  on  infltrumeat 42 

Slarnatare. 

defined 860 

Blander. 

actions  for,  excepted  from  jurisdiction 1 

Special  Pr«cee4lBar« 

may  be  continued  until  completed 16 

may  be  continued  before  another  justice 15 

State.                                                                  .          ,      *              ,  M 

attorney-general  may  isaue  summons  m  action  for  penalty. .....  » 

fees  and  costs  in  actions  for  penalties *» 

Statute.  ,_. 

how  private  statute  pleaded *«« 

jurisdiction  to  grant  or  vacate  i*ay  of  execution I 

not  to  exceed  five  days • 1 

Stenovrapl&er. 

fees    of 2UJ 

Stock.                    ^  ^  ^ 

may  be  attached • « « 

SabnaiaaioB  of  GoutrOTcray. 

t^poa  facts  submitted 2fl 

papers  to  be  filed   24S 

provisional  remedies  not  to  be  gxaoted 243 

trial  and  rendMon  of  judgment 343 

dismissal  for  insufficiency  of  statement  of  fact 243 

Svbpoena. 

issuance  of 108 

service  of   .    197 

coflMmssioner  to  take  testimony  may  issue 214 
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ft«1iaerlptioA. 

defined    • • • • MO 

9vbtlt««lom. 

See  •*  Partxss." 

Summary  ProceedfiiirA  to  Dt«poflflesB* 

See  "  Dispossess  Proceeduigs." 

damiiioiiii. 

where  service  may  be  made ; « . . . ,  9 

action  begun  by  service  of 2^ 

actioa  deemed  commenced  when  summons  delivered  for  service. .  ^ 

requisites  of 27" 

form  of  28 

corporation  counsel  may  issue,  etc 2!* 

when  alias  summons  to  be  issued. ZO 

method  of  service 31- 

order  for  substituted  service  when  defendant  not  found 112 

how  substituted  service  to  be  made 8S 

substituted  service,  ^pers  to  be  filed. S4 

proof  of  service  34 

when  defendant  allowed  to  defend 35 

who  may  serve 36 

to  be  served  by  marshal 302 

proof  of  service   36 

return  day 37 

indorsement  upon,  in  action  for  penalty  or  forfeiture 38 

proof  of  service  in  action  for  penalty  or  forfeiture 38 

indorsement  upon,  when  execution  against  person  may  issue. ...  39 

proof  of  service  when  execution  s^ainst  person  may  Issue 39 

free  summons  in  action  by  emplbyee  for  services 44 

•  returnable  immediately  when  order  of  arrest  issued fW 

to  be  served  on  arrested  person 69 

warrant  of  attachment  to  accompany  75 

service  of,  when  property  attached 83 

service  on  defendant  in  replevin ,  MKJ 

indorsement  of.  in  action  to  foreclose  lien  on  chattel 140 

flvrety  Compaulea. 

may  be  surety  in  replevin 108 

T. 
Tax. 

chattel  taken  for  cannot  be  replevied 96 

Title. 

of    act 366 

questions  of  title  to  realty  excluded  from  juriadictioa 2 

Trialii. 

may  be  continued  until  completed. 15 

return  day 37 

proof  of  plaintiff's  case  upon  defemlt 147 

title  to  real  property  appearing  from  plaintiff's  showing 184 

when  adjournment  may  be  granted 193 

undertalnng  on  ftdjournmenl  for  more  than  eight  days 194 

conditions  may  be  imposed  on  adjournment 195 

when  court  to  try  issues  of  fact 230 

judgment  to  be  rendered  within  fourteen  days 230 

issues  of  law  to  be  tried  by  court 280 

demand  for  jury  trial  231 

when  jury  oi  twelve  may  be  demanded 234 

by  jury,  by  direction  of  court 23? 

jury  fees 2.31 

in  action  by  employee  for  services 44 

drawing  the  jury 231 

list  of  jurors  to  be  furnished  to  cleric 233 

adjournments  after  return  of  h^vy 388 
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Trials  —Continued. 

requisites  of  verdict •«••• 

mode  of  conducting ••• 

motion  to  set  aside  verdict,  etc •••••••• 

Trustee. 

^    may  sue  without  joining  beneficiary >. .• 

joinder  of  causes  of  action  against 

right  to  counterclaim  demands  in  action  against 

order  of  arrest  in  action  for  funds  misapplied 

1  ^' 

Ijipidertakluirii. 

\        jurisdiction  of  actions  on 

^        fictitious  surety  a  contempt 

on  removal  of  action  to  city  or  county  court 

on  granting  order  of  arrest 

.,        of  bail  after  return  of  order  of  arrest 

j,       b>  arrested  defendant  on  application  for  adjournment 

justification,  etc.,  of  sureties  on  order  of  arrest 

on  granting  warrant  qf  attachment 

by  defendant  to  regain  attached  property. 

by  plaintiff  in  replevin 90. 

qualifications  of  sureties  in  renlevin 

justification  of  sureties  in  replevin 

allowance  of.  in  replevin 

action  by  plaintiff  on  defendant's  undertaking  in  replevin 

action  by  defendant  on  plaintiff's  undertaking  in  replevin J 

by  defendant  on  answer  of  title  to  real  property ] 

on  adjournment  for  longer  than  eight  days 3 

on  appeal  to  stay  execution I 

V. 

Variance. 

immaterial  in  pleading  to  be  disregarded 1 

when  deemed  to  be  material  in  pleading I 

failure  of  proof  distinguished  from I 

Verdict. 

jurisdiction  to  direct  or  set  aside 

directing  or  setting  aside  in  dispossess  proceedings 

requisites  of 28 

in  replevin    12 

in  replevin  for  part  of  several  chattels 12 

when  court  may  direct .  . .  ^ ^ 

motion  to  set  aside  verdict , ^ 

Verlflcntton. 

requisites  of  verified  pleadings 1^ 

how  to  be  made 1^ 

by  whom  to  be  made 1^ 

"W. 

Wn«efi. 

no  fecR  to  be  exacted  in  action  for |^ 

costs  in  action  by  working  woman **[ 

execution  under  judgment  for *•* 

Xl'Unefiai.                                                                                 ^  . 

refusal  to  be  sworn  or  answer  a  contempt J 

refusal  or  neglect  to  obey  subptrna 5 

contumacious,  punishable  for  civil  contempt <  -? 

of  subpoena  Jx- 


issuance  of  subpoena 
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service  of  subpoena    ^„ 

attachment   for  delinquency    .••••.• «m 

execution  of  warrant  of  attachment  against.  1 **? 

fees  on  execution  of  warrant  of  attachment *^ 

damages  and   penalty   against    delinquent   witness J^ 

commissioner  to  take  te«;timonv  may  compel  attendance Jl* 

fees  and  mileage  of '^ 

143a 
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